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The  Lord  Chancellor,  Lord  Brougham,  and  other  Lords. 


BONAR   V.    MaCDONALD.1 
March  1  and  27,  1849,  and  August  9,  1850. 

Principal  and  Surety — Alteration  of  Liability  of  Principal. 

In  a  bond  by  cautioners  (sureties )  for  the  careful  attention  to  business  and  the  faithful  dis- 
charge of  die  duties  of  an  agent  of  a  bank,  it  was  provided  "  that  he  should  have  no  other 
business  of  any  kind,  nor  be  connected  in  any  shape  with  any  trade,  manufacture,  or  mer- 
cantile copartnery,  nor  be  agent  for  any  individual  or  copartnery  in  any  manner  of  way 
whatsoever,  nor  be  security  for  any  individual  or  copartnery  in  any  manner  of  way  whatso- 
ever" The  bank  subsequently,  without  the  knowledge  of  tne  sureties,  increased  the  salary 
of  the  agent,  he  undertaking  to  bear  one  fourth  part  of  aU  losses  which  might  be  incurred  by  hts 
discounts: 

Held,  affirming  the  decision  of  the  majority  of  the  court  below,  that  this  was  such  an  alter- ' 
atkm  of  the  contract,  and  of  the  liability  of  the  agent,  that  the  sureties  were  discharged, 
notwithstanding  that  the  loss  arose,  not  from  discounts,  but  from  improper  conduct  of  the 
agent 

This  was  an  appeal  from  an  interlocutor  pronounced  by  the  First 
Division  of  the  Court  of  Session  in  Scotland,  in  an  action  raised  by 
the  appellant  against  one  David  Bird,  formerly  agent  at  Dalkeith  for 
the  Edinburgh  and  Leith  Bank,  and  the  respondents,  as  cautioners 
for  Bird's  faithful  discharge  of  the  duties  of  his  office.  Bird  did  not 
appear  to  the  action,  but  it  was  defended  by  the  respondents,  as  his 
cautioners.  The  facts  of  the  case  were  as  follows:  David  Bird 
had  been  elected  by  the  directors  of  the  Edinburgh  and  Leith  Bank 
to  be  teller  of  the  said  bank  during  the  pleasure  of  the  directors ;  but 
as  a  condition  of  his  appointment,  it  was  stipulated  that  he  should 
give  security  and  find  caution  as  after  mentioned.  Accordingly,  a 
bond  of  caution,  dated  the  16th  January  and  6th  and  28th  Feb- 
ruary, 1839,  was  entered  into,  and,  after  reciting  the  election  of  Bird 
as  teller,  and  that  he  had  procured  the  respondents  as  cautioners,  it 
proceeded  as  follows :  "  Therefore  he,  the  said  David  Bird,  as  prin- 
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cipal,  and  the  saiji -Colonel  William  Macdonald,  William  Ballantyne, 
and  Archibalct'^ToiTance,  as  cautioners,  sureties,  and  full  debtors  •  for 
and  with  tlte\gaid  David  Bird,  bound  and  obliged  themselves  con- 
junctly and  federally,  and  their  respective  heirs,  executors,  and  suc- 
cessors N?hc{Hisoever,  without  the  benefit  of  discussion,  that  so  long 
as  h£,\tfa^*said  David  Bird,  should  continue  to  hold  the  aforesaid  office 
of  te!H§t"of  the  said  Edinburgh  and  Leith  Bank,  in  consequence  of 
flfe-said  election,  or  by  annual  reelection  or  otherwise,  he  should  have 
.  Sy&k  other  business  of  any  kind,  nor  be  connected  in  any  shape  with 
\  "any  trade,  manufacture,  or  mercantile  copartnery,  nor  be  agent  for 
*"•  any  individual  or  copartnery,  nor  be  security  for  any  individual  or 
copartnery  in  any  manner  of  way  whatsoever;  and  that  he  should 
carefully  and  diligently  attend  to  the  business  of  the  said  Edinburgh 
and  Leith  Bank,  and  faithfully  discharge  the  duties  of  teller  afore- 
said, to  the  best  of  his  skill  and  ability,  and  should  well,  fully,  and 
truly  account  to  the  manager  or  to  the  directors  of  the  said  Edin- 
burgh and  Leith  Bank  for  the  time,  for  behoof  of  the  said  bank,  for 
all  sums  of  money,  whether  in  specie  or  bank  notes,  bills,  discounts, 
debentures,  or  other  securities,  with  which  he  should  be  entrusted 
from  time  to  time,  or  which  should  in  any  way  come  into  his  hands 
in  the  execution  of  the  trust  committed  to  him,  and  should  pay  and 
deliver  to  the  said  manager  or  directors  for  the  time  all  sums  of 
money  belonging  to  the  said  bank,  in  his  custody,  whenever  required 
so  to  do ;  and  whatever  loss,  damage,  skaith,  or  expense  the  said  bank 
should  happen  to  sustain  or  incur  by  or  through  him,  the  said  David 
Bird,  teller  aforesaid,  he,  the  said  David  Bird,  as  principal,  and  they, 
the  said  William  Macdonald,  William  Ballantyne,  and  Archibald 
Torrance,  as  cautioners,  sureties,  and  full  debtors  for  and  with  the  said 
David  Bird,  under  the  declaration  therein,  and  after  mentioned,  thereby 
bound  and  obliged  themselves  conjunctly  and  severally,  and  their 
respective  foresaids,  to  make  good,  refund,  content,  and  pay  to  the 
said  Edinburgh  and  Leith  Bank,  or  to  the  manager  thereof  for  the 
time,  or  to  the  directors  thereof  at  Edinburgh  for  the  time,  for  the  use 
of  the  said  bank,  and  that  immediately  upon  their  sustaining  or  incur- 
ring the  said  loss,  damage,  skaith,  or  expense,  with  a  fifth  part  more 
of  penalty  over  and  above  the  payment  and  the  legal  interest  of  all 
such  loss,  damage,  skaith,  or  expense  from  the  time  the  same  should 
be  incurred  till  payment  thereof;  declaring  always,  as  it  is  by  the  said 
bond  specially  provided  and  declared,  that  they,  the  said  cautioners, 
were  and  should  only  be  liable,  by  virtue  of  the  said  bond  of  caution- 
ary, in  the  sum  of  WOOL  sterling,  to  which  their  security  is  restricted, 
and  to  be  no  further  extended."  David  Bird  entered  on  the  duties  of 
the  said  office  of  teller,  and  continued  to  discharge  the  same  for  some 
time  after  the  date  of  the  said  bond.  In  the  month  of  April,  1839, 
the  directors  of  the  said  bank  established  a  branch  for  conducting 
their  banking  business  at  Dalkeith,  of  which  the  said  David  Bird  was 
appointed  agent ;  and  the  said  William  Macdonald,  William  Ballan- 
tyne, and  Archibald  Torrance,  by  an  addition  to  the  bond  before  men- 
tioned, dated  the  11th  and  18th  April  and  2d  May,  1839,  did  thereby 
consent  to  the  said  alteration  in  the  situation  held  by  the  said  David 
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Bird,  and  declared  that,  so  long  as  he  should  continue  agent  as  afore- 
said, the  whole  obligations  and  stipulations  of  the  bond  should  be 
applicable  to,  and  have  full  force,  strength,  and  effect,  and  be  equally 
binding  on  them  and  their  foresaids,  for  and  in  respect  of  the  said 
David  Bird  as  agent  aforesaid,  and  that  in  the  same  manner  as  if  the 
whole  obligations  contained  in  the  said  bond  were  there  repealed. 
Bird  accordingly  entered  upon  the  office  of  agent  at  Dalkeith,  and 
continued  to  act  in  that  capacity  till  the  period  of  his  dismissal  as 
after  mentioned.  It  appeared  that  in  November,  1840,  a  person  by 
the  name  of  Moffat,  who  had  a  deposit  account  with  the  bank,  ap- 
plied to  the  bank  for  the  purpose  of  obtaining  a  cash  credit  to  the 
extent  of  15002.,  offering  certain  parties  as  his  sureties  or  cautioners* 
The  bank  agreed  to  this,  on  condition  that  three  parties  named  be- 
came his  cautioners.  Two  of  the  parties  named  did  execute  his  cau«^ 
tion  bond,  but  the  third,  William  Williams,  did  not,  and  positively 
declined  doing  so,  but,  nevertheless,  Bird  allowed  Moffat  to  overdraw 
his  account  to  the  extent  of  20052. 

The  summons  alleged,  "  that  the  said  David  Bird,  in  place  of  com- 
municating, as  he  ought  to  have  done,  most  improperly  concealed 
from  the  manager  and  directors  of  the  bank  at  Edinburgh  the  fact 
of  the  said  William  Williams  having  refused  to  sign  the  bond  of 
credit,  of  which  he  had  been  made  aware,  and  he  retained  the  said 
bond  in  his  possession,  allowing  it  to  be  operated  upon  as  aforesaid, 
so  as  thereby  to  induce  the  belief  that  it  had  been  duly  executed  by 
all  the  parties*  and  regularly  put  in  operation."  That  the  bank  super- 
seded Bird  on  the  2d  April,  1841,  on  account  of  the  large  overdrafts 
by  Moffat  That  the  said  Moffat  became  bankrupt  on  the  23d  March, 
1841,  at  which  time  he  had  overdrawn  his  account  by  2005Z.  lis.  2d, 
and  the  bank  had  since  received  a  dividend  from  his  estate  of  Is.  in 
the  pound,  and  that  the  residue  had  been  rendered  irrecoverable  by  the 
misconduct  and  malversation  of  the  said  David  Bird,  in  the  exercise 
of  his  said  office  of  agent  for  the  said  bank,  and  in  particular  by  his 
making  the  said  advances  without  obtaining  the  foresaid  bond  of 
caution  duly  and  validly  signed ;  by  his  having  made  advances  to  the 
said  Alexander  Moffat  before  the  said  bond  was  delivered  by  him, 
even  in  its  imperfect  state ;  by  his  unwarrantably  transferring  to  an 
account  under  that  bond  the  large  amount  of  the  advances  which  he 
had  previously  made,  without  any  security ;  and  by  his  afterwards 
making  advances  to  the  said  Alexander  Moffat,  beyond  the  amount 
of  the  bond,  without  any  security. 

The  defence  made  by  the  cautioners  to  the  action  was,  that,  subse- 
quent to  the  date  of  the  last  obligation  undertaken  by  the  defenders, 
new  and  positive  liabilities  were  laid  by  the  bank  upon  Mr.  Bird, 
which  were  not  covered  by  the  transactions  to  which  the  defenders 
were  parties.  This  was  proved  by  a  letter  from  Mr.  C.  L  Kerr,  the 
accountant  for  the  bank,  to  Mr.  Bird,  in  the  following  terms :  tt  Edin- 
burgh and  Leith  Bank.  Edinburgh,  14th  May,  1840.  My  dear  sir,  — 
In  consequence  of  the  alteration  in  the  terms  on  which  you  hold 
your  apppointment,  you  now  being  liable  for  a  certain  part  of  the 
km  arising  from  discounts,  it  will  be  necessary  that  you  execute  a 
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new  bond.  I  have  not  intimated  it  to  your  cautioners,  as  it  will  be 
better  for  you  to  do  so  yourself,  but  I  will  be  glad  that  you  take  an 
early  opportunity  of  advising  me  whether  I  shall  reextend  your  bond 
by  the  same  parties."  Mr.  Bird  replied  next  day  by  a  letter  to  the 
pursuer:  "I  have  this  morning  received  Mr.  Kerr's  letter  regarding 
the,  alteration  in  the  terms  on  which  I  hold  my  appointment,  being 
liable  for  a  certain  loss  arising  from  discounts,  and  that  I  will  require 
to  get  executed  a  new  bond,  holding  the  sureties  liable  for  any  loss 
that  may  be  sustained  I  beg  to  say,  in  answer,  that  I  really  think 
that  the  directors  are  pressing  the  thing  too  hard ;  and  if  I  was  asked 
by  any  person  to  become  their  security  on  the  same  terms,  I  certainly 
would  decline ;  and,  on  the  same  principle,  I  regret  to  say  that  1 
could  not  go  forward  to  ask  my  present  securities  on  these  terms ; 
but  as  far  as  I  am  personally  concerned,  I  shall  have  no  objection  to 
sign  any  letter  of  guarantee  or  bond  you  may  wish  to  that  effect,  by 
way  of  holding  me  liable  for  a  fourth  of  the  loss,  and  would  thank 
you  to  impress  upon  the  directors  the  unpleasant  step  they  are  wish- 
ing to  enforce  upon  me.  I  believe  none  of  the  agents  here  are  liable 
for  any  loss,  and  hold  a  great  deal  higher  salaries ;  and  I  can  assure 
you,  if  the  directors  establish  this  system,  they  will  injure  their  branch 
business  very  much."  No  further  steps  were  taken  to  obtain  the 
reextension  of  the  bond  by  the  cautioners,  and  no  communication 
whatever  was  made  to  them  upon  the  subject,  nor  was  any  intima- 
tion given  to  them  of  the  alteration  of  the  terms  upon  which  Bird 
held  his  appointment.  It  appeared  that  the  alteration  of  the  terms 
upon  which  Bird  held  his  appointment  was  made  on  the  3d  April, 
lo40 ;  for  a  minute  by  the  directors  of  the  bank  of  that  date  stated, 
"  The  directors,  having  taken  into  consideration  the  manager's  report, 
resolved  to  raise  Mr.  Bird's  salary  to  1302.  per  annum  from  and  after 
the  1st  day  of  April  current,  he  being  responsible  for  one  fourth  of 
the  losses  arising  from  his  discounts."  Upon  Bird's  letter  of  the  15th 
May  being  submitted  to  the  directors,  they,  on  the  22d  May,  1840, 
entered  a  minute  upon  their  books  in  the  following  terms :  "  The 
manager  read  a  letter  he  had  received  from  the  agent  at  Dalkeith, 
objecting  to  ask  his  sureties  to  bind  themselves  for  the  fourth  part  of 
the  losses  which  may  be  sustained  in  his  discounts,  but  expressing 
his  willingness  to  be  personally  liable  therefor,  as  previously  arranged, 
with  which  the  board  declared  themselves  satisfied." 

Upon  the  case  coming  before  the  Lord  Ordinary,  he  referred  the 
cause  to  the  Lords  of  the  First  Division,  accompanied  with  a  note, 
in  which  he  stated  his  reasons  to  be  in  favor  of  the  liability  of  the 
cautioners,  to  the  extent  of  their  bond.  The  Lords  of  the  First  Di- 
vision, with  die  exception  of  Lord  Jeffrey,  were  of  a  contrary  opin- 
ion, and  sustained  the  defence  set  forth  in  the  second  plea  in  law  for 
the  defenders,  the  cautioners  of  David  Bird.  The  second  plea  was 
as  follows :  "  The  defenders  are  free  from  their  cautionary  obliga- 
tion, in  respect  that  the  bank,  without  the  consent  or  knowledge  of 
the  defenders,  as  his  cautioners,  altered  the  contract  between  them 
and  the  agent,  so  as  to  increase  the  liability  of  the  latter."  Against 
that  interlocutor  the  present  appeal  was  brought  by  the  pusraer* 
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George  Turner  and  Anderson,  for  the  appellant,  contended  that 
there  was  nothing  in  the  agreement  between  the  bank  and  Bird,  as 
to  the  alteration  of  his  duties,  which  could  operate  to  discharge  the 
sureties :  that  that  agreement  was  nothing  but  in  substance  saying, 
"  Instead  of  giving  you  80£  a  year,  and  taking  the  loss  of  discounts 
upon  ourselves,  we  will  give  you  130/.  a  year ;  but,  in  consequence 
oi  doing  this,  you  must  be  answerable  for  one  fourth  of  the  loss  by 
discounts : "  that  this  was  not  likely  to  make  him  less  careful  and 
diligent  in  his  business,  but  quite  the  contrary :  that  if  the  attempt 
of  the  bank  was  to  make  the  cautioners  liable  in  respect  of  some 
improper  discount  transaction,  then  it  would  be  a  very  different 
thing;  but  that  here  the  loss  had  not  been  incurred  by  discounting, 
but  by  improper  conduct  of  Bird,  in  the  ordinary  business  of  the 
bank.  They  cited  Eyre  v.  Everett,  2  Buss.  381 ;  Parker  v.  Wise, 
6  Mau.  &  S.  239;  ElHce  v.  Finlayson,  10  Shaw  &  Dun.  345; 
M'Taggart  v.  Watson,  1  S.  &  M'L.  553;  and  Hamilton  v.  Watson, 
4  Bell's  Ap.  Cas.  67, 

BetheU  and  C.  Bailie,  (of  the  Scotch  bar,)  for  the  respondents. 
This  case  is  governed  by  clear  principles  both  of  Scotch  and  Eng- 
lish law.  A  surety  has  an  express  interest  in  the  well-being  of  the 
party  for  whom  he  contracts,  and  he  has  a  right  to  say  to  the  cred- 
itor, u  You  shall  not  alter  his  state  of  solvency.  If  you  alter  the 
position  of  the  principal  debtor,  you  discharge  the  liability  of  the 
surety."  In  some  of  the  cases,  where  the  alteration  was  clearly  for: 
the  benefit  of  the  principal  debtor,  the  court  has  said  to  the  creditor, 
"  You  ought  not  to  take  upon  yourself  to  judge  of  that,  but  should 
have  communicated  with  the  surety."  Rees  v.  Berrington,  2  Ves. 
jun.  540.  In  the  present  case,  the  alteration  of  the  principal  debtor's 
position  materially  affected  the  interests  of  the  surety ;  he  was  an- 
swerable only  for  the  honesty  and  attention  to  business  of  Bird,  but 
this  alteration  has  created  a  liability  upon  Bird  for  loss  totally  irre- 
spective of  honesty  and  attention  to  business.  We  admit  that  the 
bank  might  extend  the  powers  of  the  agent  as  they  pleased,  but  they 
cannot,  by  this  extension,  affect  the  liability  of  the  surety.  The 
question  is  not  whether  the  loss  arose  by  reason  of  the  alteration  of 
tile  situation,  but  whether  the  contract  remained  in  its  integrity.  No 
authority  has  been  cited  for  the  affirmative  of  this  proposition ;  and 
all  the  cases  cited  are  divisible  into  two  classes  of  cases,  essentially 
different  from  the  present :  first,  where  the  surety  insisted  upon  his 
discharge  upon  the  ground  of  the  wilful  omission  of  the  creditor  to 
sue  the  principal  debtor ;  secondly,  where  the  surety  claimed  his  dis- 
charge upon  the  ground,  that,  at  the  time  of  the  suretyship  being 
entered  into,  the  creditor  knew  more  of  the  circumstances  of  the 
principal  debtor  than  was  known  to  the  surety.  But  we  rely  upon 
the  language  of  Lord  Loughborough  in  Bses  v.  Berrington,  "  You 
cannot  keep  him  (the  surety)  bound,  and  transact  his  affairs  (for  they 
are  as  much  his  as  your  own)  without  consulting  him."  [They  cited 
abo  Erskine,  book  3,  tit  3,  s.  66;  Bell.  Erin,  s.  259;  Bailton  v. 
Matthews,  3  Bell's  Ap.  Cas.  56;  and  Bamford  v.  lies,  18  L.  J., 
M.  0,49.1  1* 
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George  Turner^  in  reply.  I  do  not  differ  from  the  other  side  upon 
the  question  of  law.  The  real  thing  to  be  considered  is,  whether, 
from  any  thing  that  has  passed  between  the  bank  and  Bird,  there  has 
been  any  extension  of  the  obligation  which  was  imposed  upon  the 
cautioners.  We  must  construe  the  bond  with  reference  to  the  situa- 
tion of  the  parties  at  the  time  of  their  entering  into  it  Bird  had 
been  elected  by  the  bank  to  the  situation  of  teller,  and  he  was  subse- 
quently promoted  to  the  situation  of  agent ;  but  there  was  no  restric- 
tion upon  the  bank  not  to  change  the  duties  of  the  party  as  agent. 
If  it  was  not  to  be  competent  to  the  bank  to  alter  the  duties  to  be 
performed  by  their  servant,  there  should  have  been  terms  to  that  effect 
introduced  into  the  bond.  He  was  "  faithfully  to  discharge  the  duties 
of  agent,"  &c.  How,  consistently  with  that,  can  it  be  contended 
that  he  was  not  guaranteed  faithfully  to  perform  all  his  duties? 
[Lord  Chancellor.  —  Your  argument  would  only  apply  to  duties  gen- 
erally imposed]  There  is  nothing  in  the  bond  winch  could  prevent 
the  bank  altering  the  mode  in  which  their  business  was  to  be  con- 
ducted. The  other  side  say,  you  have  not  only  altered  the  terms  by 
making  Bird  liable  for  one  fourth  of  the  losses  by  discounts,  but  you 
have  broken  one  of  the  special  terms  of  the  bond,  because  Bird  was 
not  to  be  concerned  in  any  other  business,  "  nor  be  agent  for  any 
individual  or  copartnery,"  &c.  This  could  not  mean  that  he  was  not 
to  be  agent  of  the  bank ;  it  only  means  that  he  was  not  to  be  agent 
for  any  other  parties.  The  other  side  have  not  referred  to  any  au- 
thority to  show  that  it  was  not  competent  for  the  bank  to  change  the 
terms  of  their  agency ;  if  it  were  so,  it  would  be  impossible  to  make 
any  alteration  in  the  duties  of  agents ;  and  I  submit,  that  if  such  a 
condition  was  intended  to  be  imported  into  the  bond,  it  would  have 
been  inserted  in  it.  The  case  of  Eyre  v.  Everett  (vbi  sup.)  estab- 
lishes, that  the  mere  increase  of  the  principal  debtor's  liability  will 
not  discharge  the  surety.  Suppose  the  bank,  in  the  present  case,  had 
said  to  Bird,  "  You  shall  pay  251.  per  cent  penalty  upon  any  loss 
incurred  through  your  misconduct,"  could  not  the  bank  nave  done  so 
without  discharging  the  surety  ?  It  is  clear,  that  merely  contracting 
a  debt  by  the  agent  with  the  bank  would  not  have  discharged  the 
surety. 

The  case  stood  for  judgment 

Aug.  9, 1850.  Lord  Brougham.  My  Lords,  this  case  was  heard 
last  year  by  the  late  Lord  Chancellor  ana  myself.  Three  parties  be- 
came what  are  called  in  Scotland  cautioners  for  the  faithful  discharge 
of  the  duties  of  his  office  by  a  bank  agent,  who  was  moreover  bound 
in  a  bond  "  to  have  no  other  business  of  any  kind,  nor  to  be  con- 
nected in  any  shape  with  any  trade,  manufacture,  or  mercantile  co- 
partnery, nor  be  agent  for  any  individual  or  copartnery,  nor  be 
security  for  any  individual  or  copartnery  in  any  manner  or  way 
whatsoever."  Those  were  the  terms  of  the  cautionary  obligation. 
The  bank  thereafter  entered  into  an  agreement  with  the  agent, 
whereby  he  became  liable  for  one  fourth  of  the  losses  arising 
from  discounts,  and  his  salary  was,  in  consequence,  increased;  but 
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Hie  cautioners  Were  not  infonned  of  this  tgreement  The  court 
below  held,  that,  in  respect  of  the  innovation  made  by  the  bank  on 
his  position,  the  cautioners  were  not  liable  in  loss  caused  by  the  mis- 
conduct of  the  agent,  and  this  notwithstanding  that  the  loss  sought 
to  be  recovered  did  not  arise  in  consequence  of  any  transaction  under 
the  new  agreement  Now,  my  Lord  Cottenham,  with  whom  I  en- 
tirely agree,  has  sent  me  this  note  of  his  opinion  upon  the  subject, 
which  1  will  read  to  your  Lordships  as  part  of  my  statement;  but  it 
is  from  my  noble  and  learned  friend,  who  is  now  absent:  "The 
Court  of  Session  decided  this  case  in  favor  of  the  defenders  upon  the 
grounds  raised  by  the  second  plea  in  law,  that  the  bank,  without  the 
consent  or  knowledge  of  the  defenders,  the  cautioners,  altered  the 
contract  between  them  and  the  agent,  so  as  to  increase  the  liability 
of  the  latter.  Concurring,  as  I  do,  with  their  opinion,  it  is  unneces- 
sary for  me  to  observe  upon  the  other  grounds  discussed  by  the  Lord 
Ordinary.  By  the  bond  entered  into  by  Bird,  the  agent,  and  the  re- 
spondents, his  cautioners,  with  the  Edinburgh  and  Leith  Bank,  for 
the  due  performance  by  Bird  of  the  duties  of  the  office  of  teller  of 
the  bank,  it  was  stipulated  that  he  should  have  no  other  business  of 
any  kind,  nor  be  connected  in  any  shape  with  any  trade,  manufac- 
ture, or  mercantile  copartnery,  nor  be  security  for  any  individual  or 
copartnery  in  any  manner  or  way  whatsoever.  Upon  Bird's  appoint- 
ment by  the  bank  to  be  their  Agent  for  the  branch  at  Dalkeith,  a  sup- 
plementary obligation  was  entered  into,  by  which  the  cautioners 
conceded  that  their  former  obligation  ahd  all  its  provisions  should  be 
applicable  to  Bird's  agency  at  Dalkeith.  Whatever  may  be  the  usual 
duties  and  liabilities  of  an  agent  of  a  branch  bank  as  to  the  discount 
of  bills,  it  is  clear^  that,  as  between  Bird  and  his  principals,  it  was 
not  considered  that  he  was  to  have  any  thing  to  do  with  the  business 
as  agent  of  the  Dalkeith  branch,  so  as  to  impose  any  liability  upon 
him,  because  a  new  arrangement  was  afterwards  entered  into  be- 
tween him  and  his  principals,  by  which  it  was  agreed  that  his  salaiy 
should  be  raised  to  130/.  per  annum,  he  being  responsible  for  one 
fourth  of  the  losses  sustained  by  his  discounts.  This  alteration  ill 
the  contract  between  the  principals  and  the  agent  is  the  ground  re* 
lied  upon  by  the.  second  plea  in  law,  and  upon  which  the  judgment 
is  founded ;  and  so  sensible  were  the  bank  that  this  affected  the  lia- 
bility of  the  cautioners,  that  we  find  their  agent  writing  to  Bird  thus : 
c  In  consequence  of  the  alteration  of  the  terms  upon  which  you  hold 
your  appointment,  you  now  being  liable  for  a  certain  part  01  the  loss 
arising  from  discounts,  it  will  be  necessary  that  you  execute  a  new 
bond.  I  have  not  intimated  it  to  your  cautioners,  as  it  will  be  better 
for  you  to  do  so  yourself,  but  I  will  be  glad  that  you  take  an  early 
opportunity  of  advising  me  whether  I  shall  reextend  your  bond  by 
the  same  parties.'  Bird  objected  to  apply  to  his  cautioners,  and 
nothing  more  was  done,  they  remaining  in  ignorance  of,  and  certainly 
not  being  parties  to,  this  alteration  in  the  contract  between  Bird  and 
his  employers.  The  loss  sought  to  be  recovered  against  the  respond- 
ents as  cautioners,  does  not  appear  to  have  arisen  from  the  discount- 
ing business,  but  to  consist  of  a  balance  due  from  a  customer  of  the 
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branch  bank,  who  was  permitted  to  overdraw  his  account  to  an  unu- 
sual and  unreasonable  extent,  without  security :  but  if  the  arrange* 
ment  as  to  the  discounts  altered  the  subsisting  contract  between  the 
bank  and  their  agent,  so  as  to  increase  the  liability  of  the  latter,  his 
securities  may  be  discharged  for  all  purposes :  such  is  the  law  of  this 
country,  and  the  law  of  Scotland  is  the  same.  The  rule,  as  extracted 
from  the  English  authorities,  Evans  v.  Whyle^  5  Bing.  485 ;  Moo.  & 
M.  468;  Eyre  v.  Bartrop,  3  Mad.  221;  Archer  v.  Hale,  4  Bing. 
464 ;  and  Whitcher  v.  Hall,  5  B.  &  Cr.  269 ;  D.  &  Ry.  22,  is,  that 
any  variation  in  the  agreement  to  which  the  surety  has  subscribed, 
which  is  made  without  the  surety's  knowledge  or  consent,  which  may 
prejudice  him,  or  which  may  amount  to  a  substitution  of  a  new 
agreement  for  a  former  agreement,  and  though  the  original  agreement 
may,  notwithstanding  such  variation,  be  substantially  performed,  will 
discharge  the  surety ;  and  as  to  Scotland,  in  Bell's  Principles,  71,  the 
rule  is  laid  down,  that  the  cautioner  is  freed  by  any  essential  change 
consented  to  by  the  creditor  in  the  principal  obligation  or  transaction, 
without  the  knowledge  or  assent  of  the  cautioner,  which  is  sup- 
ported by  the  authorities  referred  to.  The  only  question,  therefore, 
is,  Was  the  arrangement  as  to  discounts  an  essential  change  in  the 
principal  obligation  ?  This  the  parties  have  themselves  decided ;  for 
in  stipulating  that  Bird  should  remain  free  from  any  engagement  or 
suretyship  for  any  other  person,  they  admitted  that  his  doing  so 
would  be  injurious  to  the  other  parties  to  the  contract;  and  it  would 
not  be  less  so  because  the  engagement  and  suretyship  was  for  the 
benefit  of  the  bank,  being,  as  it  was,  to  the  prejudice  of  the  caution- 
ers. This  stipulation  precludes  the  pursuer  from  contending,  with 
success,  that  the  arrangement  as  to  discount  was  immaterial  to  those 
interested  in  the  suretyship,  or  was  collateral  to  and  independent  of 
it ;  and  these  are  thfe  only  grounds  upon  which  he  relies.  I  am,  for 
these  reasons,  of  opinion  that  the  interlocutor  appealed  from  was 
right,  and  that  the  appeal  ought  to  be  dismissed,  with  costs."  My 
Lords,  agreeing  entirely  with  the  view  of  my  noble  and  learned 
friend,  I  move  your  Lordships  that  the  interlocutor  appealed  from  be 
affirmed,  with  costs.  —  Interlocutor  affirmed,  vrith  costs. 


It  is  settled  that  any  variation  in  a  con- 
tract of  suretyship,  made  by  the  creditor 
and  the  principal,  without  the  assent  of 
the  surety,  will  discharge  such  surety, 
although  he  be  not  injured,  but  really 
benefited  thereby.  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract. 
If  the  contract  has  been  altered  in  the 
slightest  particular,  without  the  assent  of 
the  surety,  he  may  say,  uNon  in  hoc  fa- 
dera  venvr  See  Miller  v.  Stewart,  9  Whea- 
ton,  680 ;  United  States  v.  TMotson,  Paine, 


305 ;  United  States  v.  HUlegas,  3  Wash. 
C.  C.  R.  70;  Miller  v.  Stewart,  4  Wash. 
C.  C.  R.  26;  Rathbone  v.  Warren,  10 
John.  597.  But  the  giving  of  a  new  offi- 
cial bond  by  a  postmaster  will  not  dis- 
charge his  sureties  upon  the  former  bond, 
for  prior  or  subsequent  defaults  of  the 
principal.  Postmaster  General  v.  Reeder, 
4  Wash.  C.  a  R.  678.  How  far  sureties 
for  a  cashier  are  liable  for  his  defaults, 
see  Deanam  Bank  v.  Chiekering,  4  Pick. 
314. 
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Cottle,  Export* 


&  re  The  Wolverhampton,  Chester,  and  Birkenhead  Junction 

Railway  Company,  ex  parte  Cottle.1 

August  5,  6,  and  9,  1850. 

Joint-stock  Companies  Winding-up  Acts —  Contributory — Provisional 

Committee-man,  Liabilities  of. 

Decision  of  the  Lords  Commissioners  of  the  Great  Seal  in  this  Case 

( 14  Jut.  /?.  655)  affirmed. 

This  was  an  appeal  by  the  official  manager  of  the  above  com- 
pany,  from  the  decision  of  the  Lords  Commissioners  of  the  Great 
Seal,  discharging  an  order  of  the  Vice  Chancellor  of  England,  where* 
by  the  name  of  J.  M.  Cottle  was  ordered  to  be  inserted  upon  the  list 
of  contributories  to  the  above  company,  which  was  ordered  to  be 
wound  up.  The  case  upon  the  original  hearing  is  reported  14  Jur. 
p.  453,  and  upon  appeal,  14  Jur.  p.  655. 

Bethell  and  Glasse,  for  the  appeal* 
Rott  and  W.  M.  James,  contra. 

Aug.  9.  —  Lord  Brougham.  The  great  importance  of  this  case 
renders  it  imperatively  the  duty  of  this  Court  of  Appeal  to  examine 
minutely  the  grounds  of  the  decree  under  consideration,  and  to  re* 
view  at  large  the  authorities  which  bear  upon  the  question,  as  well  as 
the  principles  with  which  it  is  connected,  and  which  must  govern  the 
final  decree  of  this  House.  The  question,  and  the  only  question,  be* 
fore  your  Lordships  is,  whether  or  not  a  person,  by  becoming  a  mem* 
ber  of  a  provisional  committee  in  a  railway  or  other  company  not 
yet  completely  formed,  but  in  the  course  of  being  formed,  certainly 
not  yet  in  active  operation,  but  preparing  for  such  operation,  makes 
himself  liable  to  the  other  members  of  the  provisional  committee,  or 
to  any  of  the  officers  of  the  association,  in  respect  of  the  dealings 
between  those  other  members  or  their  officers,  and  third  parties, 
strangers  to  the  association.  The  respondent's  name  had  been  ex* 
eluded  from  the  list  of  contributories  by  the  Master,  acting  under  the 
Vice  Chancellor's  winding-up  order,  by  the  provisions  of  the  two 
acts,  11  &  12  Vict  c.  45,  and  12  &  13  Vict  c.  108.  The  Vice  Chan- 
cellor, however,  reversed  the  order  of  the  Master,  and  restored  the 
name  of  the  respondent  to  the  list  of  contributories.  That  decision 
was  appealed  against,  $nd  the  Lords  Commissioners  reversed  the 
order  of  the  Vice  Chancellor,  and  affirmed  that  of  the  Master,  by 
which  the  name  of  the  respondent  was  excluded  from  the  list  of  pro- 
visional committee-men  who  were  liable  to  pay  contributions. 

Now,  the  only  question  in  this  case  relates  to  the  effect  of  a  party, 
with  his  consent,  being  a  provisional  committee-man ;  for  though,  dur- 
ing the  arguments,  a  good  deal  was  said  on  the  prospectus,  yet,  first, 
we  have  not  that  document  before  us,  nor  bad  the  Master ;  and,  sec- 

U4  Jur.  703. 
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ondly,  if  we  had,  it  clearly  did  not  at  all  change  the  case,  or  alter  the 
position  of  the  respondent  in  relation  to  the  company ;  therefore  the 
question  is  quite  general,  and  relates  to  the  effect  of  a  person  allow- 
ing himself  to  be  named  as  one  of  the  provisional  committed  in  any 
such  concern.  Now,  let  your  Lordships  consider,  first,  what  is  the 
legal  liability  which  this  allowed  nomination  imposes ;  for  if  it  makes 
the  party  at  all  liable  to  those  who  contracted  with  the  committee, 
past  all  doubt  he  would  be  a  contributory  within  the  3d  section  of 
the  first-named  act  It  appeared  that  considerable  discrepancies  ex- 
isted between  the  decisions  of  the  Court  of  Exchequer  upon  this 
point  in  the  year  1846,  and  that  the  Court  afterwards  changed  its  view 
of  the  matter  entirely  within  a  very  short  time.  Barnett  v.  Lambert, 
15  M.&  W.  489 ;  s.  c,  nom.  Bartlett  v.  Lambert,  10  Jur.  416,  was 
decided  in  the  month  of  May  in  that  year,  and  there  the  Court  held 
the  committee-men  to  be  liable.  That  was  the  principle  upon  which 
the  decision  had  wholly  rested ;  for  although  it  was  a  fact  in  the  case, 
that  the  defendant  had  attended  and  acted  as  a  provisional  committee- 
man, no  reference  whatever  was  made  to  that  circumstance  in  the 
judgment,  which  proceeded  entirely  on  this  —  that  a  person  who  con- 
sented to  be  a  provisional  committee-man  was  assumed  to  pledge  his 
credit  for  things  necessary  to  the  committee.  Well,  in  November  the 
cases  of  Reynell  v.  Lewis,  and  Wylde  v.  Hopkins,  15  M.  &  W.  517 ; 
s.  c,  10  Jur.  1097,  were  decided  in  the  same  Court,  and  the  judges 
unanimously  held  that  the  committee-man  was  not  liable  for  the  acts 
of  his  fellows ;  the  law  not  implying,  from  his  mere  consent  to  be  a 
provisional  committee-man,  either  an  authority  from  him  to  make 
contracts  by  those  other  committee-men,  or  by  the  solicitors  to  the 
committee,  or  to  the  solicitors  to  make  contracts  on  behalf  of  the 
committee,  but  merely  as  a  promise  to  act  with  those  others  to  carry 
the  scheme  into  effect.  The  publication  of  the  prospectus  with  his 
name  was  further  held  to  make  no  difference.  In  those  cases  Bar- 
nett v.  Lambert  was  cited  for  the  plaintiff,  but  it  was  somewhat  re- 
markable that  no  reference  whatever  was  made  to  it  in  the  judgment 
Now,  it  would  have  been  much  more  satisfactory  had  the  learned 
judges  at  once  admitted  that  they  had  erred  in  deciding  the  former 
cases,  to  which  their  new  decision  was  wholly  opposed.  But  this 
silence,  carefully  kept,  was  very  much  more  to  be  commended  than  a 
practice  sometimes  allowed  in  such  cases  of  erroneous  judgments 
afterwards  departed  from ;  I  mean  the  practice  of  endeavoring  to 
find  out  special  circumstances  to  distinguish  the  several  cases,  for  the 

1>urpose  of  making  it  appear  that  they  are  reconcilable.  Much  bad 
aw  has  in  that  way  been  occasionally  introduced,  and  not  soon  got 
rid  of,  and  parties  have  been  encouraged  to  try  points  which  ought  to 
be  regarded  as  desperate ;  and  other  Courts,  which  had  consulted 
those  conflicting  cases,  are  not  seldom  misled  in  their  search  after 
authorities.  No  judge  ought  to  be  ashamed,  after  erring  in  judgment, 
to  acknowledge  his  error ;  still  less  has  a  Court  any  reason  for  so 
unseemly  a  reluctance  to  admit  that  the  dispensers  of  justice  are 
subject  to  the  common  lot  of  humanity.  The  rule  laid  down  by  the 
Exchequer  has  since  been  followed  by  the  unanimous  concurrence  of 
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both  the  other  Courts  of  common  law.  The  Common  Pleas,  in 
Barber  v.  Stead,  Hil.  Term,  1847 ;  3  C.  B.  946 ;  s.  c.  11  Jur.  90, 
and  in  Wilson  v.  Holden,  Mich.  Term,  1849 ;  12  Jur.  84,  entirely 
adopted  the  cases  of  Reynett  v.  Lewis,  and  Wylde  v.  Hopkins.  Lord 
Denman,  too,  has  said,  in  terms,  that  there  was  not  a  single  passage 
in  those  judgments  of  the  Exchequer  from  which  he  dissented. 

Your  Lordships,  therefore,  have  the  clear  and  unhesitating  opinion 
of  all  the  judges  of  the  common  law  Courts  against  the  liability  at 
law ;  and  your  Lordships  have  now,  consequently,  to  consider  how 
far  that  has  been  held  on  the  other  side  of  Westminster  Hall,  as  either 
doubtful  in  a  legal  point  of  view,  or  insufficient  to  negative  the  liabil- 
ity of  the  provisional  committee-man  in  equity  and  from  equitable 
views.  With  that  purpose  your  Lordships  have  been  referred  to  Lord 
Cottenham's  decision  in  Besleifs  Case,  14  Jur.  p.  704.  But,  on  a  full 
consideration  of  what  his  Lordship  said  when  he  gave  his  judgment, 
I  must  deny  that  he  intended  either  to  depart  from  the  doctrine  laid 
down  on  the  other  side  of  the  Hall  in  regard  to  the  legal  liability,  or 
to  state  that  the  mere  fact  of  consenting  to  be  a  provisional  commit- 
tee-man imposed  an  equitable  responsibility.  In  the  course  of  the 
argument  he  certainly  evinced  a  leaning  towards  that  view ;  but  this 
was  early  in  the  discussion ;  and  he  prefaces  his  judgment  by  stating 
that  the  case  does  not  require  him  to  decide  whether  or  not  "  the 
mere  fact  of  the  defendant  remaining  on  the  provisional  committee 
after  expenses  are  necessarily  incurred  would,  were  there  nothing 
more,  make  him  liable  to  any  body ;  "  for,"  says  his  Lordship,  "  the 
case  does  not  require  any  observation  on  that  part  of  it,  because  there 
is  so  much  more  as  to  make  it  unnecessary  to  consider  that." 

Those  circumstances  on  which  the  decision  turns  are,  his  attending 
meetings  when  a  managing  committee  is  appointed,  which  reports  on 
expenses  incurred ;  his  joining  in  an  order  lor  paying  those  expenses ; 
his  paying  his  share  towards  that  expenditure ;  and  his  still  consenting 
to  allow  his  name  to  remain  on  the  committee.  His  Lordship's  view 
is,  that  his  name  was  known  by  him  to  continue,  that  his  liabilities 
thence  arose,  and  that  he  paid  his  share  acting  on  that  liability ;  by 
which  his  Lordship  means  to  imply  an  admission,  on  the  provisional 
committee-man's  part,  of  his  liability.  It  is  quite  as  unnecessary  in 
the  present  case  to  consider  whether  or  not  his  Lordship's  view  re- 
specting these  special  circumstances  is  well  founded,  as  it  was  for 
him  in  that  case  to  consider  the  consequences  of  a  mere  consent  to 
be  on  the  provisional  committee,  because  the  circumstances  of  pay- 
ment, or  oi  joining  in  any  order  by  a  managing  committee,  are  here 
wholly  wanting.  I  may,  however,  observe  that  the  mere  fact  of  pay- 
ment, on  which  the  decision  of  Besleifs  Case  mainly  turns,  seems  not 
sufficient  of  itself  to  raise  either  a  legal  or  an  equitable  liability.  A 
man  might  submit  to  pay  a  certain  sum,  and  refuse  to  pay  more. 
Such  a  person  might  submit  for  the  sake  of  peace,  and  also  to  avoid 
trouble  and  contention ;  or  he  might  even  admit  that  he  was  properly 
charged  to  a  certain  amount,  in  consequence  of  his  having  concurred 
►in  an  order  respecting  a  certain  small  expenditure,  while  he  denied 
his  liability  ultra,  and  altogether  denied  his  general  liability.    But 
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into  this  it  is  unnecessary,  to  enter,  because  the  question  now  before 
us  is  relieved  from  the  embarrassment  of  all  such  special  circumstances. 
Therefore  no  aid  whatever  is  derived  from  Besletfs  Case  in  any  way 
in  which  it  can  be  regarded ;  to  which  it  is  fit  I  should  add,  that  the 
case  itself  is  allowed  and  appointed  to  be  reheard  by  the  Lord  Chan- 
cellor who  has  succeeded  Lord  (Tottenham  since  he  gave  the  judgment. 

But  here  the  appellant  contended,  that  a  party  joining  outers  in  an 
adventure,  or  other  concern,  may  become  liable  in  equity  to  them, 
though  not  liable  in  law  to  them,  or  to  third  parties.  Here  we  must 
distinguish  as  to  the  capacity  in  which  such  a  liability  is  alleged  to 
be  incurred.  In  the  present  case  there  is  no  partnership.  All  author- 
ity holds  that  such  an  association  is  not  a  partnership.  WcUstab  v. 
Spottiswoode,  15  M  &  W.  50.  and  Reynell  v.  Lewis,  lay  this  down 
in  express  terms.  Nor  is  any  such  connection  seriously  contended 
for  in  the  argument  here.  They  rather  put  it  as  an  implied  authority 
of  principal  to  agent — as  an  authority  given  to  contract  for  the  party, 
and  pledge  his  credit.  But  if  so,  there  is  no  question  of  equitable  as 
distinguished  from  legal  liability ;  for,  if  there  is  any  such  authority 
by  implication,  the  principal  is  bound  at  law ;  and  the  exceptions  so 
often  referred  to  in  the  two  Exchequer  cases,  that  the  provisional  com- 
mittee-man is  not  liable,  unless  he  has  authorized  the  committee  or 
its  servants  to  pledge  his  credit,  either  expressly  or  impliedly,  point  to 
no  equitable  liability,  but  to  a  liability  strictly  and  rigorously  legal. 
It  is  difficult,  then,  to  apprehend  how  the  appellant  can  object  to  the 
doctrine  laid  down  in  giving  the  judgment  appealed  against,  that  the 
legal  liability  of  the  party  is  the  measure  of  his  equitable  liability.  I 
can  see  no  other  measure —  I  can  perceive  no  other  ground  of  that 
equitable  liability.  The  proposition  is  repeatedly  urged,  that  a  party 
may  be  bound  in  equity  who  is  not  bound  in  law.  No  question  he 
may ;  but  then  this  is  a  very  unfruitful  position,  unless  you  show 
somfe  equitable  obligation  in  the  case  under  consideration,  the  legal 
liability  being  clearly  gone  by  force  of  the  decided  cases  at  law.  Much 
confusion  has  been  imported  into  the  arguments  by  the  reference  to 
contributions  as  a  relief  worked  out  by  proceedings  in  Courts  of 
equity ;  but  the  case  is  this  —  a  right  to  relief  by  way  of  contribution 
exists  at  law,  but  it  is  so  cumbrous,  and  liable  to  so  much  difficulty 
in  working  it  out,  and  the  Courts  of  law  are  so  entirely  incapable  of 
dealing  with  many  matters  which  are  likely  to  occur  in  all  such  cases, 
that  equity  is  resorted  to  for  convenience.  Still,  it  is  not  only  not 
easy,  it  is  not  possible,  to  figure  a  case  in  which  equity  will  decree 
contribution,  unless  against  one  who  was  legally  liable  to  that  which 
the  complaining  party  has  been  sued  for  ana  has  lost. 

Let  us  take  the  case  of  the  old  writ  of  contribution  —  as  by  one  co- 
partner against  his  companion,  in  respect  of  expense  incurred  by  suit  or 
admission  in  the  court ;  or  by  tenants  in  common  of  a  mill  which  both 
are  bound  to  repair,  and  one  repairing  it  when  fallen  to  decay,  has  his 
writ  against  his  copartner  for  his  share  of  the  expense.  In  that  case  the 
writ  expressly  sets  forth  the  common  liability,  and  that  because  one  has 
done  the  act,  he  may  sue  the  other  for  his  proportion  to  relieve  him* 
self.     F.  N.  B.  162.    Neither  can  it  make  any  difference  whether  the 
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liability  —  the  common  liability  —  is  legal  or  equitable.  If  two  persons 
jointly  contract  to  do  a  thing,  and  one  does  it,  he  may  have  contribu- 
tion against  the  other.  Indeed,  were  one  sued  in  equity  for  a  specific 
performance,  both  must  be  made  parties.  But  then  both  are  liable ; 
and  if  one  does  the  thing  without  any  suit,  he  has  his  relief  against 
the  other  in  respect  of  both  being  liable,  and  equally  liable.  For,  ob- 
serve, in  this  there  is  a  legal  liability,  inasmuch  as  each  may  be  sued 
at  law  for  breach  of  contract.  The  case  is  ingeniously  put  of  a  joint 
or  common  adventure,  as  of  a  voyage,  in  which  one  agreed  to  find  the 
ship,  another  the  cargo,  and  a  third  the  stores ;  and  the  ship  owner 
recovers  for  the  price  of  the  ship  against  one.  Then,  it  is  said,  the 
others  are  liable  for  their  share,  unless  each  furnishes  his  quota  —  the 
one  the  stores,  the  other  the  cargo.  If  they  are  so  liable  in  respect  of 
the  price  recovered  by  the  ship  owner,  it  can  only  be  because  they  have 
made  themselves  liable  to  their  companion,  by  an  express  contract  to 
pay  unless  they  furnished  their  quota,  or  by  an  implied  contract  to 
the  same  effect ;  and  thus  they  are  legally  liable  for  breach  of  that  con- 
tract, or  they  may  be  compelled  in  equity  to  perform  it 

In  no  view,  therefore,  which  I  have  been  able  to  take  of  this  case, 
can  I  perceive  the  least  ground  on  which  an  equity  can  be  raised  as 
between  the  provisional  committee-man  and  the  rest  of  the  committee 
or  their  officers,  unconnected  with,  and  independent  of,  the  legal  liabil- 
ity of  that  party,  as  having  either  expressly  or  by  implication  author- 
bed  his  companions  or  their  officers  to  pledge  his  credit  with  strangers. 
The  law  has  been  laid  down  by  all  the  Courts,  and  it  negatives  any 
such  authority,  express  or  implied,  in  a  case  where  no  fact  exists  save 
only  that  of  a  consent  to  be  on  the  provisional  committee.  There- 
fore the  respondent,  the  defendant  below,  is  not  a  contributory  within 
the  acts,  and  he  ought  not  to  be  put  on  the  list  by  the  Master.  The 
Lords  Commissioners  have,  therefore,  accordingly  decided  right  in  re- 
versing the  order  of  the  Vice  Chancellor,  and  directing  the  respon- 
dent's name  to  be  expunged ;  and  the  judgment  of  your  Lordships 
should  be,  that  that  order  now  appealed  against  be  affirmed,  and  the 
appeal  be  dismissed  with  costs. —Appeal  dismissed^  with  costs. 


In  re  The  Joint-stock  Companies  Winding-up  Acts,  1848, 1849,  and 
In  re  The  Direct  Birmingham,  Oxford,  Reading,  and  Brighton 
Railway  Company,  (Upfill's  Case.1) 

August  6  and  7,  1850. 

Provisional  Committee-man—  Contributory. 

J.  TJ.  had  allowed  bis  name  to  be  placed  upon  tbc  list  of  tbe  provisional  committee-men  of  a 
proposed  railway,  but  had  never  in  any  manner  acted  as  such  in  the  affairs  of  the  com- 
pany. The  managing  committee  apportioned  100  shares  in  the  company  to  each  provis- 
ional committee-man ;  and  the  secretary  of  the  company  announced  this  by  letter  to  J.  U., 

*  14Jur.843. 
VOL.   I.  2 
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in  answer  to  which  he  wrote,  "  I  accept  the  100  shares  allotted  to  me ; n  writing  after  hit 
signature  "P.  C,"  (Provisional  Committee-man.)  A  few  days  afterwards  the  secretary 
forwarded  to  J.  U.  a  regular  letter  of  allotment  of  the  100  shares,  requiring  the  deposit  to 
be  paid  into  one  of  the  banks  therein  named,  on  or  before  a  certain  day,  uor  this  allotment 
will  be  null  and  void."  J.  U.  never  took  any  notice  of  this,  and  never  paid  the  deposit. 
No  complete  allotment  of  shares  was  ever  made,  no  act  of  Parliament  was  applied  for,  and 
the  project  was  abandoned ;  but  preliminary  expenses  having  been  incurred,  the  company 
was  ordered  to  be  wound  up. 

Held,  That  J.  U.  was  a  contributory  in  respect  of  100  shares ;  and  that,  irrespective  of  the 
question  of  partnership,  the  effect  of  a  provisional  committee-man  accepting  the  allotment 
of  100  shares  was  an  implied  authority  to  his  co-committee-men  to  pledge  his  credit  for 
his  proportion  of  the  necessary  expenses  in  preparing  to  launch  the  concern. 

SetnbU.  this  company,  or  association,  had  advanced  to  that  state  which  rendered  it  a  proper 
subject  of  an  order  under  the  Winding-up  Acts. 

This  was  an  appeal  from  a  decision  of  Knight  Brace,  V.  C,  (24th 
July,  1850,)  sitting  for  the  Vice  Chancellor  of  England,  whereby  the 
decision  of  Master  Brougham,  placing  James  Upfill  upon  the  list  of 
cpntributories  of  the  above  company  in  respect  of  100  shares,  was 
reversed,  and  Upfill's  name  excluded  from  the  list  of  contributories ; 
and  the  official  manager  was  ordered  to  pay  the  costs  of  the  proceed- 
ings before  the  Master  and  of  that  application.  The  above  company 
was  formed  in  the  year  1845,  and  was  duly  provisionally  registered, 
according  to  the  7  &  8  Vict.  c.  110.  Its  capital  was  to  consist  of 
2,000,000/.,  divided  into  80,000  shares  of  25/.  each.  Prospectuses  were 
circulated  among  the  public  detailing  the  objects  of  the  proposed  com- 
pany, the  capital  proposed  to  be  raised,  and  the  list  of  the  provisional 
committee,  amongst  whom  was  the  name  of  the  respondent,  James 
Upfill.  On  the  8th  October,  1845,  a  meeting  of  the  provisional 
committee  was  held,  (but  at  which  the  respondent  did  not  attend,)  at 
which  a  resolution  was  passed  appointing  certain  persons  therein 
named  a  committee  of  management,  and  thdt  they  be  authorized  to 
allot  shares.  On  the  following  day  a  meeting  of  the  managing  com- 
mittee was  held,  at  which  one  resolution,  amongst  others,  was  passed, 
to  the  effect  "  that  the  provisional  committee  have  100  shares  each." 
The  respondent  received,  in  due  course  of  post^  the  following  letter 
from  the  secretary  of  the  company :  — 

"  Direct  Birmingham,  &c. 

"46  Moorgatc  Street,  October  10th,  1845. 

"  Sir :  I  am  requested  to  inform  you  that  the  committee  of  man- 
agement has  apportioned  100  shares  in  this  company  to  each  of  the 
provisional  committee;  you  will  please  inform  me,  on  or  before 
Wednesday  morning  next,  whether  you  will  take  that  or  any  less 
number.  Should  you  not  reply  by  that  time,  the  committee  will 
consider  you  decline  taking  any,"  &c. 

In  reply  to  such  letter,  the  respondent  sent  the  following  letter  to 
the  secretory :  — 

"Bromyard,  October  14th,  1845. 

"  Dear  Sir:  In  answer  to  yours  of  the  10th  instant,  I  accept  the 
100  shares  allotted  me  in  the  Direct  Birmingham,  Oxford,  Reading, 
and  Brighton  Railway.  Youre  truly, 

*  James  Upfill,  P.  C." 
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On  the  22d  October,  1845,  the  respondent  received  from  the  secrc- 
tary  a  letter  in  the  following  terms :  — 

u  Letter  of  allotment.  "  Not  transferable. 

"  Direct  Birmingham,  &c. 

"  Capital  2000,000/.,  in  80,000  shares  of  25L  each.  Deposit  21  12*. 
6dL     No.  of  letter,  8.     No.  of  shares,  100. 

"46  Moorgate  Street,  October  18th,  1845. 

"Sir:  The  committee  of  management  have  allotted  to  you  100 
shares  in  this  undertaking,  and  I  am  directed  to  request  you  wall  pay 
the  deposit  of  21. 12s.  6d.  per  share,  amounting  to  262/.  10s.,  into  one 
of  the  under-mentioned  banks  on  or  before  Friday,  the  24th  day  of 
October,  1845,  or  this  allotment  will  be  null  and  void.  This  letter 
(with  the  banker's  receipt  appended  hereto)  will  be  exchanged  for 
scrip,  upon  your  presenting  it  at  the  offices  of  the  company,  and 
executing  the  parliamentary  contract  and  subscribers'  agreement, 
which  will  be  at  the  above  offices  on  and  after  the  27th  October,  and 
due  notice  will  be  given  when  the  deeds  will  be  sent  in  to  the  com- 
pany.    I  am,"  &a 

Appended  to  this  was  a  list  of  bankers  to  whom  the  deposit  might 
be  paid.  The  respondent  took  no  notice  of  this  letter,  and  did  not 
comply  with  the  terms  thereof,  and  was  not  applied  to  or  required  by 
the  company  to  accept  the  said  letter  of  allotment.  The  directors 
of  the  company  never  made  a  complete  allotment  of  shares,  and 
failed  to  raise  sufficient  capital  to  form  the  company,  and  in  conse- 
quence thereof  no  act  of  Parliament  was  applied  for  to  incorporate 
the  company.  '  The  undertaking,  therefor,  wholly  failed,  and  the  pro- 
ject was  abandoned.  Expenses  to  a  considerable  amount  were,  how- 
ever, incurred  by  the  promoters  of  the  company  in  and  towards  its 
formation,  but  the  respondent  had  never  in  any  manner  interfered 
with  the  conduct  or  management  of  the  company's  affairs.  Under 
the  order  for  winding  up  the  affairs  of  the  company,  the  Master 
included  the  respondent's  name  as  a  contributory  of  the  above  com- 
pany in  respect  of  100  shares  of  25/.  each.  Knight  Bruce,  V.  C,  on 
the  motion  of  the  respondent,  reversed  that  decision,  as  above  stated, 
and  his  Honor's  order  having  been  enrolled,  the  present  appeal  of 
the  official  manager  was  brought  direct  to  this  House.  The  reasons 
assigned  in  support  of  the  appeal  were,  First,  the  company  was  formed 
and  constituted  so  as  to  come  within  the  operation  of  the  Joint-stock 
Companies  Winding-up  Acts.  Secondly,  the  respondent,  by  becom- 
ing a  member  of  the  provisional  committee,  became  a  member  of 
the  company.  Thirdly,  the  respondent,  by  accepting  100  shares  in 
the  company,  became  liable  to  contribute  proportionally  towards  pay- 
ment of  the  debts,  liabilities,  and  losses  of  the  said  company,  or 
some  part  thereof.  Fourthly,  the  provisional  committee,  acting  "as  it 
did  in  the  name  of  the  company,  and  assuming  that  denomination, 
became  and  was  a  company  or  association  within  the  true  intent  and 
meaning  of  the  Joint-stock  Companies  Winding-up  Acts.     Fifthly, 
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the  respondent  is  a  contributory  of  the  said  company  or  association, 
within  the  true  intent  and  meaning  of  the  last-mentioned  statutes. 
The  reasons  assigned  against  the  appeal  were,  First,  because  the 
number  of  shares  necessary  to  raise  the  proposed  capital  of  the  said 
company  was  never  allotted.  Secondly,  because  the  100  shares  were 
not  duly  allotted  to  the  respondent.  Thirdly,  because  the  letter  of 
allotment,  dated  the  18th  October,  1845,  was  conditional,  and  required 
to  be  accepted  by  the  respondent  in  order  to  make  it  a  contract  bind- 
ing on  him  ;  and  he  never  did  accept  it.  Fourthly,  because  the  said 
letter  of  allotment,  upon  the  face  of  it,  became  null  and  void  if  the 
deposit  thereby  required  to  be  paid  was  not  paid  on  or  before  the 
21th  October,  1845;  and  such  payment  was  not  made,  nor  ever 
required  to  be  made.  Fifthly,  because  the  respondent  never  entered 
into  any  contract  binding  him  to  accept  the  number  of  shares  men- 
tioned in  the  letter  of  allotment,  dated  the  18th  October,  1845. 

Bethell  and  Roxburgh,  in  support  of  the  appeal. 
Boll  and  W.  T.  &  Daniel,  for  the  respondent. 

Lord  Brougham  :  My  Lords,  in  this  case  there  is  to  a  certain  extent 
a  similarity  with  the  one  just  disposed  of.  ( Cottle's  Case,  ante,  p.  9.) 
The  defendant  had  allowed  his  name  to  be  put  on  the  provisional 
committee,  and  signed  himself  with  the  initial  letters  "  P.  C."  in  his 
correspondence  with  that  committee.  So  far  the  cases  are  identical ; 
and  were  there  nothing  more,  this  must  have  followed  the  fate  of  the 
last.  But,  besides  being  put  with  his  knowledge  and  consent  on  the 
committee,  he  was  found  by  the  Master  to  have  accepted  his  shares 
as  a  provisional  committee-man,  and  upon  this  ground  he  was  held  to 
be  a  contributory.  Upon  appeal,  Knight  Bruce,  V.  C,  reversed  the 
Master's  order,  and  directed  the  name  to  be  struck  out.  This  order 
of  his  Honor  is  now  before  us  by  appeal.  The  evidence  of  accept- 
ance rests  on  two,  or  it  is  contended  by  the  respondent  on  three  let- 
ters ;  one  from  the  secretary,  dated  the  10th  October,  1845,  informs 
Mr.  Upfill  that  100  shares  in  the  company  had  been  apportioned  to 
each  provisional  committee-man,  and  asks  if  he  (Mr.  Upnll)  is  willing 
to  take  them.  His  answer  of  the  14th  October  says,  "  I  accept  the 
100  shares  allotted ; "  not  apportioned,  but  allotted ;  and  he  shows  in 
what  capacity  he  accepted  them  by  signing  with  the  addition  of  "  P. 
C."  to  his  name  —  provisional  committee-man.  It  is  contended  there 
was  no  allotment,  but  only  by  the  secretary's  letter  an  apportionment. 
This,  however,  cannot  be  allowed,  for  whatever  may  be  the  phrase 
used  in  the  secretary's  letter,  the  answer  of  Mr.  UpfUl  treats  the  act 
alone  as  an  allotment  —  the  act  alone  is  an  allotment.  "I  accept 
the  100  shares  allotted  to  me."  This,  if  it  stood  alone,  would  import 
an  absolute  acceptance.  But  there  follows  a  third  letter,  four  days 
later,  from  the  secretary.  It  is  headed,  "Letter  of  allotment;  not 
transferable  ; "  it  mentions  the  allotment  of  100  shares,  and  adds  that 
a  deposit  of  21.  12s.  6d.  on  each  share  must  be  made  on  or  before  the 
24th  October,  otherwise  the  allotment  to  be  null  and  void.  The 
letter  of  allotment  was  to  be  presented,  and  would  entitle  the  party 
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to  obtain  his  scrip  on  executing  the  parliamentary  contract  and  sub- 
scribers' agreement 

It  is  contended  on  the  part  of  the  respondent,  that  the  acceptance 
was  not  final  and  complete  till  the  third  letter,  because  no  terms  had 
been  stated  in  the  first  or  second.  But  so  no  terms  were  indeed 
stated  in  the  third.  The  price,  the  consideration  for  the  shares,  is 
not  stated,  or  in  any  way  referred  to  in  any  of.  the  three  letters, 
except  that  the  shares  are  said  to  be  251.  shares,  which  Mr.  Upfill 
must  be  taken  clearly  to  have  known  when  he  became  voluntarily  a 
provisional  committee-man,  and  accepted  the  100  shares  as  such. 
Then  it  is  alleged  that  %the  shares  were  said  not  to  be  transferable. 
If  this  made  any  difference,  it  is  not  true,  for  it  is  not  that  the  shares 
are  not  transferable ;  it  is  only  that  the  letter  is  not  transferable ;  the 
letter  of  allotment,  as  it  is  called,  is  not  transferable,  and  could  not  be 
transferred,  because  the  first  receiver  took  his  scrip,  and  paid  his 
deposit,  and  signed  the  contract  in  his  individual  capacity  as  a  com- 
mittee-man ;  and  in  that  sense  others  received  them  in  other  capaci- 
ties, and  theirs  were  not  transferable  for  the  same  reason.  Then,  as 
to  the  defeasance  in  not  paying  the  deposit,  that  could  make  no  dif- 
ference in  the  right  given  before,  or  in  the  position  in  which  Mr.  Upfill 
stood  between  the  14th  and  the  18th  October.  I  am,  therefore,  of 
opinion  that  the  offer  and  the  acceptance  in  the  two  first  letters  con- 
stitute a  complete  and  absolute  acceptance  by  Mr.  Upfill  of  his  100 
shares  as  a  provisional  committee-man,  and  that  he  became  thereby 
a  shareholder,  as  far  as  a  person  at  that  time  could  be  a  shareholder 
in  the  company,  and  became  clothed  with  his  full  right  to  obtain  the 
station  of  a  shareholder  when  that  should  be  more  completely  possi- 
ble by  the  progress  of  the  concern.  It  is  true  that,  by  a  subsequent 
letter,  he  is  directed  to  pay  the  deposit,  and  that  he  took  no  notice  of 
that  letter,  and  did  not  pay  that  deposit.  Whether  this  determined 
his  right  to  scrip  and  shares,  or  not,  it  is  unnecessary  to  inquire ;  he 
became  a  shareholder  on  the  10th,  or  a  person  entitled  to  be  a  share- 
holder, by  hi3  own  subsequent  act,  and  which  he  could  become  if  he 
chose  to  do  what  he  was,  by  the  rules  of  the  committee  he  belonged 
to^  called  upon  to  do.  It  is  very  possible  that  no  profit  might  result 
to  him  during  the  interval  between  the  two  letters  of  the  14th  and 
the  18th  October ;  but  if  any  gain  had  been  made,  he  would  have 
had  his  share,  and  he  could  not  withdraw  at  his  option  from  the 
liability  which  this  beneficial  share  of  profit  imposed. 

It  is  not,  as  I  think,  necessary  to  inquire  whether  or  not  this  con- 
stituted a  partnership ;  but  it  appears  to  me  impossible  to  avoid  the 
inference,  that  a  person  who  accepts  shares  in  the  joint  stock  of  a 
concern,  which  he  was  at  least  preparing  to  carry  on  operations  with 
the  view  of  gaining  profit,  must  bo  understood  to  be  doing  an  act 
which  entitles  him  eventually,  at  least,  to  share  in  the  gains,  and 
that  he  thus  must  be  taken  to  give  an  implied  authority  to  his  compan- 
ions on  the  committee  to  pledge  his  credit,  so  far  as  his  ratable  propor- 
tion goes  in  the  capital  of  the  joint  stock,  for  the  necessary  expensed 
of  the  committee  in  preparing  to  launch  the  common  concern.  1 
hold  that  this  authority,  to  be  presumed  from  his  acts,  has  the  effect 

2* 


18  CASES  IN  THE  HOUSE   OF  LORDS. 

Upfill's  Case. 

of  making  him  incur  a  liability  in  respect  of  the  things  done  by  his 
companions  of  the  committee  or  their  officers;  and  I  can  find  no 
decision  at  law  to  exclude  the  application  of  this  sound  principle  to 
the  case.  If  the  Exchequer  cases,  (Reynel  v.  Lewis,  and  the  other 
cases  cited  in  Cottle's  Case,)  followed  by  the  other  Courts,  had  laid 
down  another  principle  —  if  they  had  held  that  a  committee-man,  who 
had  also  accepted  shares,  in  no  respect  authorized  the  incurring  of 
the  expenses  required  for  the  operations  of  the  committee  in  respect 
of  the  concern  to  which  those  shares  appertained,  I  should  then  have 
been  obliged  to  deny  that  there  could  have  been  a  legal  liability,  and 
it  would  have  become  necessary  to  consider  whether  or  not  the  facts 
amount  to  a  partnership.  But  I  am  of  opinion,  that,  independently 
of  the  partnership,  the  liability  exists.  It  may  be  said  that  no  partner- 
ship could  be  constituted  by  the  acceptance  of  shares  until  the  com- 
pany was  formed ;  and  the  cases  of  Nocknels  v.  Crosby,  3B.&  Cr. 
814,  and  Fox  ^v.  Clifton,  6  Bing.  776,  in  the  Common  Pleas,  are 
relied  on.  These  were  cases  of  subscribers  merely,  and  not  of  persons 
who  were,  by  their  own  consent,  in  the  management  of  the  concern. 
The  first  case,  that  in  the  King's  Bench,  only  held,  that  the  consider- 
ation on  which  the  money  had  been  paid  having  failed,  by  the  com- 
pany not  being  established,  the  money  could  be  recovered  back  in  an 
action  for  money  had  and  received  to  the  plaintiff's  use,  without 
deducting  for  the  expense  of  a  secretary's  salary,  which  secretary, 
as  Holroyd,  J.,  observed,  had,  in  point  of  fact,  never  been  appointed. 
The  second  case,  in  the  Common  Pleas,  only  held,  that  application 
for  shares  and  payment  of  a  first  deposit  did  not  constitute  one  a 
partner  who  had  never  interfered  in  the  concern.  Neither  of  these 
cases  resembles  the  one  at  the  bar ;  neither  of  them  decides,  that  if 
several  persons  join  in  a  plan  to  form  a  partnership,  and  one  of  them 
accepts  a  given  proportion  of  the  stock,  which  would  give  him  certain 
rights  were  the  partnership  formed  and  in  active  operation,  he  can 
recover  money  paid  for  necessary  expenses  in  the  preliminary  and 
.  provisional  proceedings,  or  that  he  must  not  be  held  to  give  an  author- 
ity, impliedly  at  least,  to  pledge  his  credit  for  the  necessary  expenses 
of  the  concern  whereof  he  was  a  member.  I  therefore  differ  from  the 
view  taken  below,  and  hold  that  the  order  of  his  Honor  should  be 
reversed,  and  Mr.  Upfill's  name  restored  to  the  list  of  contributories. 
I  entirely  agree  with  Lord  Cottenham's  first  observation  in  giving  the 
judgment  in  Besleyh  Case,  14  Jur.  p.  704,  in  which  he  says,  "  I  can- 
not for  a  moment  entertain  the  idea  that  this  company  had  not  ad- 
vanced to  that  state  which  made  it  the  proper  subject  of  an  order 
under  the  Winding-up  Act,  It  may  be  quite  right  to  draw  within 
the  operation  of  the  act  an  immense  mass  of  associations,  whichever 
you  may  call  them,  if  they  require  the  aid  of  the  act ;  and  if  the 
concern  goes  on,  whether  you  call  it  a  company  or  an  association,  or 
whatever  name  it  goes  by,  it  is  quite  immaterial,  because  it  is  only 
the  fact  that  it  has  become  an  association  or  company  within  the 
meaning  of  the  Winding-up  Act  which  would  give  the  court  the 
power  to  wind  up  its  concerns.'- — Judgment  reversed. 
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Gorham  v.  The  Bishop  of  Exeter.1 

December  11,  12,  14,  15,  17,  and  18, 1849,  and  March  8,  1850. 

In  the  Church  of  England,  many  points  of  theological  doctrine  hare  not  been  decided. 

The  doctrines,  that  baptism  is  a  sacrament  generally  necessary  to  salvation,  bat  that  the 
grace  of  regeneration  docs  not  so  necessarily  accompany  the  act  of  baptism  that  regener- 
ation invariably  takes  place  after  baptism ;  that  baptism  is  an  effectual  sign  of  grace,  by 
which  God  works  invisibly  in  us,  but  only  in  such  as  worthily  receive  it,  in  whom  alone  it 
has  a  wholesome  effect ;  that,  without  reference  to  the  qualification  of  the  recipient,  bap- 
tism is  not  in  itself  an  effectual  sign  of  grace ;  that  infants  baptized,  and  dying  before 
actual  sin,  are  certainly  saved,  but  that  in  no  case  is  regeneration  in  baptism  unconditional, 
—  are  not  contrary  or  repugnant  to  the  doctrine  of  the  Church  of  England. 

This  was  an  appeal  by  the  Rev.  George  Cornelius  Gorham  against 
the  sentence  of  the  Dean  of  the  Arches  Court  of  Canterbury,  in  a 
proceeding  termed  a  duplex  querela,  (see  post,  p.  601,)  whereby  the 
judge  pronounced  that  the  Right  Rev.  the  Lord  Bishop  of  Exeter  had 
shown  sufficient  cause  for  refusing  to  institute  Mr.  Gorham  to  the 
vicarage  of  Brampford  Speke.  The  facts  of  this  case,  and  the 
grounds  of  the  appeal,  are  stated  in  the  judgment^  and  see  post,  p.  601. 

G.  Turner,  Q.  C,  in  support  of  the  petition  of  appeal.  The  con- 
clusion which  might  be  drawn,  from  Mr.  Gorham's  examination,  of 
his  views  on  the  subject  of  infant  baptism,  in  respect  of  which  these 
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proceedings  were  instituted,  in  fact,  amounted  to  this.  He  held,  that 
baptism  was  a  change  in  the  condition,  but  not  in  the  nature  of  man ; 
that  spiritual  regeneration  was  of  the  gift  of  the  Almighty,  which 
might  be  given  before,  in,  or  after  baptism,  as  God  pleased ;  that  if 
infants  receive  baptism  rightly,  by  which  he  meant  worthily,  grace 
must  have  been  conferred  before  or  at  baptism ;  that  in  such  case 
baptism  is  the  sign  of  regeneration,  and  infants  are  grafted  into  the 
church,  and  entitled  to  the  promises  made,  according  to  the  27th  of 
the  Articles  of  Religion ;  that  if,  on  the  other  hand,  infants  do  not 
receive  baptism  rightly,  their  baptism  has  no  immediate  spiritual 
effect ;  and  that  worthiness  of  reception  is  required  to  the  effectual 
operation  of  the  Holy  Spirit.  If  the  doctrine  of  the  judge  in  the 
court  below  is  the  only  doctrine  consistent  with  that  of  the  articles 
of  the  Church  of  England,  then  there  is  an  end  of  the  question. 
But  the  Church  of  England  has  nowhere  declared  her  views  with 
respect  to  infant  baptism.  To  what  sources  are  we  then  to  resort  to 
ascertain  those  views  ?  The  Articles  are  the  code  of  the  doctrines  of 
the  church,  "  for  the  avoiding  of  diversities  of  opinion,  and  for  the 
establishing  of  consent  touching  true  religion."  The  Prayer-book 
and  services  are  the  code  of  devotion.  Expression  of  faith  is  accord- 
ing to  the  articles,  not  according  to  the  devotional  part  of  the  services. 
The  Stat  13  Eliz.  c.  12,  provides,  that  if  any  person  maintains  or 
affirms  any  doctrine  directly  contrary  or  repugnant  to  any  of  the  said 
articles,  it  shall  be  just  cause  to  deprive  such  person  of  his  ecclesias- 
tical promotions ;  but  he  was  not  to  be  deprived  for  holding  an  opin- 
ion contrary  to  the  Prayer-book.  (2  &  3  Edw.  6,  c.  9.)  The  sole  and 
only  purpose  of  the  Prayer-book  was  to  prevent  the  introduction  of 
various  services  in  different  places.  The  Stats.  5  &  6  Edw.  6,  c.  1, 
s.  5,  and  13  &  14  Car.  2,  c.  4,  show,  that  it  was  never  intended  to 
establish,  by  the  introduction  of  the  Prayer-book,  any  thing  touching 
the  doctrine  of  the  Church  of  England.  The  articles  of  1552  con- 
tain an  express  reference  to  the  Prayer-book  and  articles  of  ordination ; 
this  reference  is  omitted  in  the  articles  of  1562.  Is  not  some  weight 
to  be  attached  to  such  an  omission  ?  Does  it  not,  in  fact,  amount  to 
a  legislative  enactment  that  the  Book  of  Common  Prayer  was  not  a 
book  of  doctrine,  but  a  form  of  prayer  and  administration  of  the  sac- 
raments? With  respect  to  infant  baptism  at  the  time  when  the 
articles  were  prepared,  various  opinions  obtained :  the  doctrine  of  the 
Church  of  Rome  maintained  that  the  new  birth  was  effected  abso- 
lutely, unconditionally,  necessarily,  instantaneously,  indubitably,  ex 
opere  operate,  by  baptism;  others  considered  that  baptism  was  a 
mere  sign  and  ceremony ;  and  others,  that  infants  ought  not  to  be 
baptized  at  all.  The  following  authorities  show  the  doctrine  of  the 
Church  of  Rome  :  Corpus  Jesus  Canon ;  Decret.  Gregory  IX.  lib.  3, 
tit.  4,  s.  3 ;  Constitut  Clementis  Papee,  De  Summa  Trinitati,  tit  1, 
s.  2 ;  Canones  et  Decreta  Concilii  Tridentis,  sess.  vii.  can.  8,  (Paris, 
1666.)  The  opinion  of  the  Anabaptists  may  be  found  in  Memeyer's 
edition  of  the  Confessions  of  the  Church,  and  Zwinglius's  De  Sacra- 
mentis.  Now,  the  27th  article  of  the  Church  of  England  negatives 
all  three  propositions.     (Burnet  on  the  Thirty-nine  Articles.)     So  far 


DURING  THE   YEARS  1850  AND  1851.  21 

■ 

Gorham  v.  The  Bishop  of  Exeter. 

the  articles  declare  negatively  what  doctrines  are  to  be  rejected,  but 
they  affirm  the  general  connection  between  the  sign  which  God  has 
ordained  for  admission  into  the  church,  and  the  faith  which  that  sign 
certifies.  In  the  Latin  exhibition  of  the  27th  article,  "  De  Baptismo," 
the  word  tt  signum  "  is  said  to  graft  into  the  church,  and  to  seal  the 
promises  of  God,  as  by  an  instrument ;  not  to  implant  a  new  nature, 
which  comes  of  the  grace  of  God,  and  which  must  have  been  pos- 
sessed, by  those  who  receive  baptism  rightly,  before  the  seal  was 
affixed.  In  the  first  clause  of  the  25th  article,  "  effectual  signs  of 
grace,  by  which  God  doth  work  invisibly  in  us,"  is  to  be  construed  in 
close  connection  with  the  declaration  at  the  end  of  the  article,  with 
regard  to  the  "  wholesome  effect  or  operation  "  of  the  sacraments,  as 
rigorously  limited  to  worthy  recipients.  To  take  the  former  part  of 
the  article  in  its  naked  verbality  would  contradict  the  clearest  state- 
ment of  Scripture  and  of  the  church  herself;  for  if  the  effects  and 
blessings  wrere  absolutely  and  unconditionally  wrought  on  every 
infant,  the  Spirit  would,  of  necessity,  effect  His  operation  in  every 
infant  at  the  moment  when  man  thinks  fit  to  direct ;  which  is  con- 
trary to  John  i.  12, 13  ;  John  iii.  8 ;  Gal.  iii.  26 ;  James  i.  18 ;  1  Peter 
L  3,  23.  It  may  surely,  therefore,  be  said  that  the  Scriptures  are 
silent  as  to  the  effect  of  infant  baptism,  and  the  church  has  not 
pledged  itself  to  any  particular  view  by  its  articles.  There  are  other 
doctrines  left  undecided ;  for  instance,  that  of  predestination.  The 
whole  question  is,  whether  the  appellant's  views  of  the  doctrine  are 
directly  contrary  to  the  doctrine  of  the  Church  of  England.  The 
articles  have  left  the  question  open.  The  6th  and  20th  articles, 
and  his  Majesty's  declaration  prefixed  thereto,  clearly  show  that 
some  questions  remained  undecided,  to  be  settled  by  Convocation. 
(Rogers  on  the  Thirty-nine  Articles.)  [Lord  Campbell.  —  Even  in 
the  Church  of  Rome  some  questions  remained  to  be  decided  after  the 
Council  of  Trent.]  Doctrine  can  only  be  established  by  Convocation ; 
no  single  bishop  can  lay  down  a  doctrine.  It  is  not  the  province  of 
the  Court  of  Arches  to  put  an  interpretation  on  the  articles,  and  to 
prosecute  all  those  who  venture  to  think  differently.  (Shore  v.  Wil- 
son, 9  CI.  &  Fin.  335.)  Martyr  and  Bucer  both  maintain,  that,  to 
make  baptism  effectual,  there  must  be  "  faith  and  repentance ; "  and 
they  were  great  authorities  with  Cranmer.  In  1586,  thirty  years  after 
the  date  of  the  articles,  an  order  of  the  Upper  House  of  Convocation 
directed  every  minister  to  provide  a  Bible  and  Bullinger's  Decades ; 
(2  CardwelFs  Synodalia,  562 ;)  and  in  1588  this  order  was  enforced 
by  a  letter  from  the  archbishop  and  bishops.  Now,  the  5th  Decade ; 
the  7th  Sermon  on  the  Sacraments,  b.  8,  pp.  1002, 1016, 1048, 1062 ; 
Nowell's  Catechism,  pp.  161,  162 ;  and  the  Liturgies  of  Edward  VI., 
p.  12,  all  show  that  the  services  of  the  church  were  devotional  exer- 
cises, but  were  not  intended  to  fix  the  doctrines  of  the  church.  The 
meaning  of  the  words  u  spiritual  regeneration  "  is  not  settled.  It  had 
not  been  denied,  and  no  one  could  deny,  that  spiritual  regeneration 
might  be  given  to  infants  ;  and,  believing  in  the  unbounded  mercy  of 
God,  it  was  a  reasonable  and  almost  necessary  consequence,  that,  in 
the  services  of  the  church,  thanks  should  be  rendered  for  that  regener- 
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ation,  as  if  actually  given.  It  is  true,  that  in  all  the  services  of  bap- 
tism are  contained  absolute  expressions  of  spiritual  regeneration  hav- 
ing actually  been  conferred ;  but  they  must  be  taken  in  connection  with 
the  services.  The  sacrament  of  baptism  was  figurative,  being  a  repre- 
sentation and  sign  of  blessings  promised.  The  sponsorial  promises 
in  the  case  of  infant  baptism  tArere  also  figurative ;  and  yet,  both  in 
the  services  of  adult  and  infant  baptism,  the  expressions  of  spiritual 
regeneration  are  absolute.  How  can  you  look  at  these  expressions, 
and  not  see  that  some  contradiction  exists  between  them  and  the  lan- 
guage of  the  articles  ?  In  the  case  of  adult  baptism,  absolute  re- 
pentance and  faith  are  required ;  and  in  the  case  of  infants,  a  promise 
of  repentance  and  faith.  Can  it  be  said  that  God  requires  faith  and 
repentance  in  the  one  case,  and  disregards  the  promises  in  the  other  ? 
If,  in  cases  of  adult  baptism  alone,  the  benefit  is  conditional,  it  fol- 
lows that  a  different  construction  must  be  put  on  the  same  absolute 
expressions  used  in  both  the  services.  It  may  be  said,  that  in  private 
baptism  no  promises  are  required ;  but  may  it  not  be  presumed  that 
they  were  implied?  Baptism  is  a  sacrament — the  sealing  of  the 
covenant  between  God  and  man.  A  covenant  implies  a  mutual  ob- 
ligation ;  and  when  "  man  enters  into  a  covenant  with  God,"  man  is 
bound  to  fulfil  his  part ;  and  it  can  hardly  be  contended  that  the  infant 
incurs  no  obligation  by  baptism.  (Wall  on  Infant  Baptism.)  In  the 
Office  for  Private  Baptism,  the  church  makes  two  absolute  declara- 
tions of  the  regeneration  of  the  child ;  nevertheless,  in  the  concluding 
petition,  it  makes  that  which  had  been  the  subject  of  positive  decla- 
ration again  the  matter  of  humble  prayer,  and  therefore  only  of  con- 
ditional expectation.  Absolute  terms  must  sometimes  be  used  in  the 
liturgical  services  in  a  symbolical,  sometimes  in  a  conditional,  sense. 
What  can  be  more  absolute  than  our  Lord's  affirmation,  "  This  is  my 
body  "  ?  and  yet  a  literal  interpretation  of  those  words  would  lead  us 
into  the  errors  of  the  Church  of  Rome.  Many  of  the  answers  in  the 
Church  Catechism  are  absolute,  but  must  be  treated  as  conditional : 
for  instance,  that  to  the  second  question,  "  Wherein  I  was  made  a 
member  of  Christ,  a  child  of  God,  and  an  inheritor  of  the  kingdom 
of  heaven."  It  is  laid  down  in  the  rubric,  that  children,  dying  before 
the  commission  of  actual  sin,  are  undoubtedly  saved ;  but  it  does  not 
say,  that  by  baptism  regeneration  is  conveyed.  In  the  versions  of  the 
Catechism  previous  to  the  latter  end  of  the  last  century,  there  was  a 
comma  after  the  word  "  grace,"  in  the  answer  to  the  question,  "  What 
meanest  thou  by  this  word  i  sacrament '  ?  "  "I  mean  an  outward  and 
visible  sign  of  an  inward  and  spiritual  grace,  given  unto  us,"  &c. 
The  questions  afterwards  are,  "  What  is  the  outward  visible  sign  ?  " 
and  next,  "  What  is  the  inward  and  spiritual  grace  ?  "  The  answer 
to  the  latter  question  is,  "  A  death  unto  sin  and  a  new  birth  unto 
righteousness."  There  is,  then,  this  apparent  inconsistency  in  the 
Catechism  and  the  articles,  that  the  articles  lay  down  that  grace  and 
worthy  reception  are  necessary  to  the  wholesome  operation  of  the 
sacrament;  but  the  Catechism  says,  that  by  baptism  the  grace  is  con- 
ferred. An  adult  may  go  to  the  baptismal  font  without  faith  and 
repentance,  and  no  one  would  deny  that  he  receives  no  benefit ;  but 
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the  Catechism,  in  terms,  applies  to  all.  The  only  way  of  reconciling 
this  inconsistency  is,  by  presuming  that  the  services  of  the  church  are 
founded  on  the  hope  that  the  infant  is  a  worthy  recipient;  but 
whether  he  was  so,  or  not,  was  only  known  to  Almighty  God. 
Another  proof  that  the  services  of  the  church  are  sometimes  founded 
on  hope,  may  be  seen  by  reference  to  the  burial  service  —  "  We  there- 
fore commit  his  body  to  the  ground,  &c,  in  sure  and  certain  hope  l 
of  the  resurrection  to  eternal  life."  The  church,  then,  assumes  the 
language  of  unbounded  confidence  in  the  mercy  of  God.  Similar 
language,  but  not  quite  so  strong,  is  used  in  the  Service  for  the  Vis- 
itation of  the  Sick.  When  you  see  the  language  of  the  church  so 
decided  in  two  of  its  services,  is  it  unfair  to  presume  that  it  may  be 
used  in  the  same  charitable  sense  in  another  of  its  services  ? 

Dr.  Bayfora\  (with  O.  Turner.)  This  is  the  first  time  since  the 
Reformation,  in  which  a  clerk  has  had  a  sentence  decided  against  him 
when  he  has  founded  his  case  on  the  articles  of  the  church,  and  noth- 
ing has  been  proved  on  the  other  side  to  show  in  what  manner,  if  at 
all,  he  has  departed  from  those  articles.  If  Mr.  Gorham's  views  are 
unsound,  it  follows  that  the  words  of  the  25th,  26th,  27th,  and  28tb 
articles,  which  refer  to  the  right  or  worthy  reception  of  the  sacrament, 
are  not  applicable  to  infant  baptism  at  all.  The'whole  policy  of  the 
Church  of  England  in  its  articles  and  services  is  inclusive,  and  not  ex- 
clusive. The  Prayer-books  of  1549  and  of  Elizabeth  strengthen  that 
position,  as  also  Heylin's  History  of  the  Reformation,  and  Ecclesite 
Restauratae,  vol.  1,  p.  153 ;  vol.  2,  p.  285 ;  Burnet's  Reformation,  150, 
W ;  1  Palin,  228,  (1551 ;)  2  Heylin's  Hist.  228,  392.  These  author- 
ities are  historical  facts  confirming  this  position,  and  show  that  infant 
baptism  was  included  in  the  articles.  It  must  also  be  considered  that, 
at  the  time  the  articles  were  framed,  adult  baptism  was  scarcely 
known,  for  then  all  were  baptized  in  infancy ;  and,  in  fact,  it  was  not 
until  long  after  the  Reformation  that  the  service  for  the  administration 
of  adult  baptism  was  drawn  up.  According  to  the  authorities  of  the 
"Institution  of  a  Christian  Man,"  called  The  Bishop's  Book,  93; 
Formularies  of  Faith,  19, 193 ;  The  King's  Book,  (Henry  VIII.,)  254, 
it  was  held  that  infants  did  absolutely  obtain,  in  and  by  baptism, 
remission  of  sin,  and  were  made  sans  of  God ;  that  was  the  doctrine 
np  to  and  after  the  time  of  the  first  Reformation ;  but  when  the  ec- 
clesiastical authorities  of  England  proceeded  to  give  their  sanction  to 
the  articles,  they  were  not  actually  silent  upon  the  point  of  baptismal 
regeneration  in  and  by  baptism,  but  they  expressed  no  opinions  upon 
&  This  was  a  pregnant  silence,  though  they  might  have  placed  the 
subject  dogmatically.     The  rubric  at  the  end  of  the  baptismal  ser- 

1  "Spe"  is  the  original  Latin;  "spes"  may  mean  "expectation."  "Mala  res, 
•Pes  multo  asperior."  (Sail.  Cat  13,  20.)  "  Naufragii  apes  omnia  abit"  (Stat  Th. 
9>  129.  Pace.) 

• "  when  to  his  wiah 

Beyond  his  hope  Eve  separate  he  spies." — Milton. 

u There  is  hope  of  a  tree,  if  cat  down,  that  it  will  sprout  again." — Job. 
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vice,  "  It  is  certain,  by  God's  word,  that  children  which  are  baptized, 
dying  before  they  commit  actual  sin,  are  undoubtedly  saved,"  seems 
a  confirmation  of  the  view  taken  by  Mr.  Gorham  of  the  articles ;  for 
if  the  words  of  the  articles  were  unconditional  as  to  all  infants,  this 
declaration  would  be  unnecessary.  [In  confirmation  of  the  appel- 
lant's views  of  the  difference  between  the  articles  and  rubric,  and 
the  devoti9nal  exercises  of  the  church,  he  cited  Cardwell's  Synodalia, 
113,  126.]  Again,  the  rubric  at  the  end  of  the  sendee  for  adult  bap"* 
tism,  in  its  second  paragraph,  is  as  follows  :  "  If  any  persons  not  bap- 
tized in  their  infancy  shall  be  brought  to  be  baptized  before  they  come 
to  years  of  discretion  to  answer  for  themselves,  it  may  suffice  to  use 
the  Office  for  Public  Baptism  of  Infants ;  or,  in  case  of  extreme  dan- 
ger, the  Office  for  Private  Baptism,  only  changing  the  word  '  infant ' 
lor  '  child '  or  *  person,'  as  occasion  requireth."  Suppose  a  person  not 
fit  for  confirmation,  (which  is  what  is  meant  by  "  before  they  come 
to  years  of  discretion,")  but  still  of  age  to  understand  the  nature  of 
and  to  commit  sin,  can  it  be  predicated  of  such  child  or  person  that 
the  benefits  of  baptism  are  unconditional  ?  (Bishop  Burnet  on  the 
Sacraments,  314 ;  Com.  on  the  Twenty-fifth  Article ;  Rogers  on  the 
Thirty-nine  Articles ;  Com.  on  the  Fifth  Article,  1691.) 

Dr.  Addams,  for  th$  respondent.  It  is  admitted  that  Mr.  Gorham 
holds  that  there  is  no  baptismal  regeneration,  unless  the  persons  who 
receive  baptism  were  made  the  recipients  also  of  grace,  by  means  of 
a  divine  act,  before  or  at  baptism.  That  doctrine  was  not  to  be 
found  in  the  articles,  or  in  the  Prayer-book,  or  in  the  homilies  of  the 
Church  of  England.  An  attempt  had  once  been  made  to  limit  the 
doctrines  of  the  church  to  those  contained  in  the  Thirty-nine  Arti- 
cles, by  act  of  Parliament,  but  no  such  act  was  ever  passed,  and  the 
doctrines  are  not  so  limited.  (Jewel's  Life  of  Cranmer ;  Cranmer's 
Works,  vol.  4,  p.'  273.)  We  contend,  that  baptism  is  an  uncondi- 
tional regeneration.  That  is  not  denied  even  in  Rogers;  Bishop 
Burnet's  Com.  358 ;  Mant's  Prayer-book.  Irenseus  spoke  of  baptism 
and  regeneration  as  convertible  terms.  Pope  Innocent  IV.  held  the 
same  opinion ;  and  from  the  letters  of  Clement  V.  it  is  manifest,  that 
on  this  point  there  has  never  been  any  difference  between  the  primi- 
tive church,  the  Church  of  Rome,  and  the  Church  of  England.  It  is 
vain  to  say,  that  because  the  doctrine  is  affirmed  by  the  Council  of 
Trent,  it  was  never  affirmed  before.  That  council  affirmed  many 
old  doctrines.  The  charge  of  the  Bishop  of  London,  in  1842,  said 
that  the  doctrine  which  denied  baptismal  regeneration  might,  perhaps, 
be  reconciled  with  the  27th  article,  but  it  certainly  could  not  be  rec- 
onciled with  the  plain  language  of  the  offices.  The  doctrine  had 
existed  unquestioned  for  the  first  six  centuries,  and  the  Church  of 
,  England  held  the  same  doctrines  which  were  held  by  the  Church  of 
Rome  during  that  period.  Cranmer  always  supported  this  doctrine, 
(Lawrence's  Bamp.  Lect.  17,  ed.  1838.)  It  is  the  opinion  of  the 
church,  expressed  by  the  highest  authorities,  that  the  words  of  the 
priest,  in  the  administration  of  baptism,  were  the  words  of  God,  and 
that  when  he  put  his  hands  upon  the  child  its  new  birth  was  effected. 
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Several  of  the  articles  were  negative ;  if  this  doctrine  was  to  be  nega- 
tived, how  was  it  that  there  was  not  an  express  article  for  the  purpose  ? 
Even  if  the  articles  left  it  in  doubt,  yet,  taken  in  connection  with  the 
liturgy,  there  could  be  no  doubt.  According  to  Bishop  Taylor, 
Bishop  Conybeare,  and  every  writer  of  authority,  the  doctrines  of 
the  church  were  to  be  taken  from  the  public  acts,  sermons,  and  hom- 
ilies of  the  church,  and  so  Mr.  Gorham  admitted  in  his  book,  (p.  121,) 
where  he  quotes  the  offices  of  baptism.  "  Lex  orandi  lex  credendi " 
had  always  been  the  ecclesiastical  maxim.  Many  of  the  offices  were 
admitted  to  be  dogmatic.  Bishop  Burnet's  Exposition  shows  that 
the  offices  were  to  be  looked  to  for  the  explanation  of  the  articles, 
where  they  were  ambiguous.  In  1710  a  representation  was  made  by 
the  Lower  House  of  Convocation  to  the  Upper,  that  a  certain  work 
had  been  published  by  a  member  of  the  church,  containing  articles 
contrary  to  the  liturgies.  Cranmer  speaks  of  the  confirmation  which 
the  articles  receive  from  the  liturgies.  That  also  appears  from  the 
30th  and  57th  canons.  The  rubric  was  added  in  the  reign  of  Charles 
IL  It  was  true  that  the  offices  had  been  submitted  to  Martyr  and 
Bucer,  who  were  Calvinists ;  but  the  office  of  baptism  was  drawn 
up  by  Bucer  in  conjunction  with  Melancthon,  who  certainly  was  not 
then  a  Calvinist ;  and,  in  fact,  was  taken  from  a  form  used  by  Lu- 
ther. Waterland,  in  his  Inquiry  on  Infant  Communion,  contends 
against  the  doctrine  of  communion  being  necessary  to  an  infant  bap- 
tized. Bishop  Davenant  admitted  that  original  sin  was  remitted  to 
all  children  who  were  baptized.  Dr.  Samuel  Ward  said  that  grace 
was  conferred  on  all  who  presented  no  bar,  and  infants  could  present 
none  such.  Bullinger  cannot  be  taken  to  be  an  authority  as  to  the 
Church  of  England.  NowelPs  Catechism  is  precisely  in  the  terms 
of  the  Church  Catechism.  As  to  the  hypothesis,  that  many  of  the 
dogmatic  expressions  were  only  to  be  taken  in  a  charitable  sense,  as 
expressing  a  hope,  how  could  that  be  held  in  the  Office  of  Visitation 
of  the  Sick,  where  absolution  was  only  to  be  given  in  case  of  re- 
pentance? The  offices  of  the  church  are  four  in  number  —  public 
baptism,  private  baptism,  adult  baptism,  and  confirmation.  That  of 
adult  baptism  was  only  framed  after  the  Savoy  Conference;  the 
others  were  substantially  the  same  as  when  they  were  originally 
framed.  When  the  first  Sendee-book  of  Edward  VI.  was  framed, 
the  article  on  baptism  was  that  of  1536,  not  of  1562 ;  it  was  there- 
fore impossible  that  the  service  could  have  been  framed  as  was  con- 
tended on  the  other  side.  The  second  Service-book  was  of  1651, 
and  Bucer  was  consulted  on  that;  but  little  alteration  was  made. 
(Lawrence's  Bamp.  Lect.)  Alterations  were  again  made  by  Eliza- 
beth in  the  Prayer-book,  not  affecting  the  office  of  baptism.  When 
James  came  to  the  throne  the  Millenary  petition  was  presented  com- 
plaining of  the  office,  not  of  the  doctrine,  of  baptism,  the  complaint 
being  that  the  articles  and  doctrines  of  the  church  were  Calvinistic; 
but  they  were  not  reformed  at  the  Hampton  Court  Conference.  The 
only  attempt  to  reform  them  was  in  1645  by  the  Long  Parliament, 
who  introduced  Calvinistic  forms,  in  which  it  was  remarkable  that 
the  word  "renatus"  was  translated  in  one  place  "  regenerated,"  and 
vol.  i.  3 
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in  another  "  baptized."  After  the  Restoration  came  the  Savoy  Con- 
ference, at  which  the  present  Book  of  Common  Prayer  was  estab- 
lished. The  Presbyterian  commissioners  then  objected  to  parts  of 
the  office  of  baptism  affecting  spiritual  regeneration ;  but  the  bishops 
then  insisted  that  baptism  was  regeneration.  The  present  liturgy 
was  then  sanctioned  by  Parliament  in  the  Act  of  Uniformity.  Most 
of  the  alterations  made  were  in  opposition  to  the  Presbyterians. 
(2  Cardw.  Conf.  307.)  One  alteration  was,  however,  made.  Previ- 
ous to  the  Conference  the  office  was  prefaced  by  the  rubric,  "  Chil- 
dren, being  baptized,  are  undoubtedly  saved  "  which  was  altered,  and 
the  present  rubric  placed  at  the  end. 

Badeley,  (with  Addams.)  We  maintain  that  the  articles  and 
formularies  of  the  Church  of  England  are  to  be  used  concurrently, 
and  that  the  Prayer-book  is  to  be  used  as  an  explanation  where  the 
articles  are  not  explicit.  Forms  of  prayer  are  the  strongest  evidence 
of  the  belief  of  any  church ;  many  of  them  are  actual  declarations, 
as  in  the  preface  to  the  Office  of  the  Communion  appointed  for  Trin- 
ity Sunday,  and  in  the  Litany,  where  there  are  express  declarations 
of  belief  in  the  Trinity.  (Collect  8th  Sunday  after  Trinity;  Jeremy 
Taylor's  Works,  Heber's  ed.  vol.  7,  p.  375.)  The  maxim  "  lex  orandi 
lex  credendi"  occurs  in  some  capitula  of  early  date.  (Barduin's 
Councils,  vol.  1,  p.  1257.)  In  Selden's  Table  Talk  is  a  passage  to 
the  same  effect  —  "  There  is  no  church  without  a  liturgy,"  &c.  The 
Book  of  Common  Prayer  is  also  imposed  on  every  minister  by  the 
Act  of  Uniformity,  Car.  2 ;  he  must  give  his  "  unfeigned  assent  aod 
consent "  to  every  thing  contained  in  it,  and  may  be  proceeded  against 
if  he  preaches  contrary  doctrine.  The  previous  Acts  of  Uniformity 
(2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c.  1 ;  1  Eliz.  c.  2)  are  all  to  the 
same  effect,  and  refer  to  the  same  book.  The  51st,  59th,  and  73d 
canons  of  1603  are  to  the  same  effect,  and  these  canons  are  still  bind- 
ing. (Middleton  v.  Croft,  Cas.  t.  Hardw.  57.)  The  Prayer-book 
comprehends  the  rubric,  which  prescribes  the  reading  of  the  Cate- 
chism, which  is  a  solemn  declaration  of  the  doctrines  of  the  church. 
The  Prayer-book,  being  affirmed  by  a  statute  later  than  the  articles, 
must  rather  be  taken  to  control  the  articles,  and  to  explain  the  arti- 
cles, which  are  in  many  instances  not  drawn  with  precision,  as  the 
25th  and  the  11th.  Many  things  are  not  touched  by  the  articles,  as 
the  office  of  the  Holy  Ghost,  the  existence  of  Satan,  and  the  duty 
of  public  prayer.  [Bishop  of  London.  — It  was  not  denied  by  the 
other  side  that  any  distinct  enunciation  of  doctrine  in  the  Prayer- 
book  was  not  to  be  disputed.]  The  articles  and  formularies  of  the 
church,  or  at  least  the  latter,  do  distinctly  declare  the  doctrine  of  the 
spiritual  and  unconditional  regeneration  of  infants  in  baptism.  The 
25th  article  treats  of  the  sacraments  generally,  and  as  being  the 
channels  of  grace.  The  expression  used  in  the  Latin  is  "signa," 
which  is  stronger  than  the  English  word  "  sign,"  and  is  by  the  fathers 
and  ecclesiastical  writers  used  differently  from  "  signaculum,"  and  is 
appropriated  to  the  sacraments,  as  distinguished  from  mere  outward 
ordinances.     St  Zeno,  ed.  Verona,  1739.  FacciolatL     By  the  27th 
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article,  baptism  is  declared  to  be  a  "  signum  "  of  regeneration,  by 
which,  u  tanquara  per  instrumentum,"  these  benefits  are  actually  con- 
ferred- In  the  25th  article  the  same  words  are  used  as  to  both  sacra- 
ments, and  no  one  ever  doubted  that  the  sacrament  of  the  Lord's 
supper  was  efficacious  to  those  who  rightly  receive  it  There  can  be 
but  two  classes  of  recipients  —  those  who  receive  it  worthily,  and 
those  who  receive  it  unworthily :  now  the  article  declares  that  the 
baptism  of  young  children  is  most  agreeable  with  the  institution  of 
Christ,  and  it  is  absurd  to  say  that  the  infant  is  an  unworthy  recipi- 
ent if  his  baptism  is  agreeable  with  the  institution  of  Christ,  Again, 
in  the  9th  article  it  is  said  that  original  sin  remains  even  in  those  that 
are  regenerated ;  and  afterwards,  "  although  there  is  no  condemna- 
tion for  them  that  believe  and  are  baptized ; "  which  shows  that  in 
the  opinion  of  the  framers  of  the  articles,  baptism  and  regeneration 
are  convertible  terms.  In  the  loth,  "although  baptized  and  bom 
again."  In  the  16th,  it  is  to  be  understood  that  the  Holy  Spirit  is 
received  in  baptism,  otherwise  the  question  could  not  be  raised.  I 
consider  it,  therefore,  clear,  that  every  article  on  the  subject  is  clear 
and  consistent,  and  that  on  the  articles  alone  baptism  must  be  held 
to  be  regeneration ;  but  it  is  placed  beyond  all  doubt  by  the  five  for- 
mularies of  the  Prayer-book.  In  the  Office  of  Baptism  of  Infants, 
"  None  can  enter  into  the  kingdom  of  heaven  except  he  be  regenerate 
and  born  anew  of  water  and  of  the  Holy  Ghost "  — "  that  he  may 
be  baptized  with  water  and  the  Holy  Ghost,  and  received  into  Christ's 
holy  church  " —  "that  He  will  wash  him,  and  sanctify  him  with  the 
Holy  Ghost,  that,  being  delivered  from  God's  wrath,  he  may  be  re- 
ceived into  the  ark  of  Christ's  church."  "  We  call  upon  Thee  for 
this  infant,  that  he,  coming  to  Thy  holy  baptism,  may  receive  remis- 
sion of  his  sins  by  spiritual  regeneration."  Can  words  be  more  ex- 
plicit ?  So  also  in  the  exhortation  founded  on  the  gospel :  there  is 
no  doubt  expressed,  but  that  the  infant  is  a  worthy  recipient  —  no 
other  qualification  alluded  to.  So  also  in  the  prayers.  Then  after 
the  baptism,  u  Seeing  now  that  this  child  is  regenerate,"  &c. ;  an  ex- 
pression about  which  there  can  be  no  doubt.  And  in  the  thanksgiv- 
ing, "  We  yield  Thee  hearty  thanks  that  it  hath  pleased  Thee  to 
regenerate  this  infant  with  Thy  Holy  Spirit,  to  receive  him  for  Thine 
own  child  by  adoption,  and  to  incorporate  him  into  Thy  holy  church." 
The  Office  of  Private  Baptism  is,  if  possible,  more  explicit.  It  shows 
that  sponsors  are  not  requisite,  that  crossing  is  not  requisite,  and  that 
the  use  of  water  and  proper  words  is  sufficient  to  confer  on  the  infant 
the  full  benefit  of  the  sacrament,  as  appears  by  the  thanksgiving. 
Then  the  certificate,  "  that  the  child  is  now,  by  the  laver  of  regenera- 
tion in  baptism,  received  into  the  number  of  the  children  of  God ; " 
and  in  the  prayer  are  words  to  the  same  effect.  In  the  Office  of 
Baptism  of  such  as  are  of  Riper  Years,  "  faith  and  repentance  "  are 
required ;  in  the  case  of  infants  there  are  no  conditions.  Then  in 
the  Catechism  the  declaration  is  explicit  —  "my  baptism,  wherein  I 
was  made  a  member  of  Christ,"  &c.  Then,  in  the  definition  of  a 
sacrament,  baptism  is  declared  to  be  the  instrument  by  means  of 
which  these  benefits  are  conferred.     It  was  contended  that  the  words 
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"  given  unto  us  "  applied  to  "  sign,"  and  not  to  grace ;  but  from  Latin, 
Greek,  French,  and  Spanish  translations,  that  appears,  from  the  gen- 
ders, not  to  be  the  case.  The  Catechism  then  goes  on  to  say,  that, 
by  the  "  inward  and  spiritual  grace,"  we  are  "  made  the  children  of 
grace."  In  the  homilies  of  Common  Prayer  and  the  Sacraments,, 
near  the  beginning,  "  Now,  with  like  or  more  brevity,"  &c.  [Lord 
Campbell.  —  How  old  is  the  expression  "prevenient  grace"?]  I 
never  heard  of  it  as  applied  to  baptism  before :  the  expression  u  pre- 
venting grace "  is  used  in  the  articles  and  elsewhere.  Then,  as  to 
the  question  of  "  opus  operatum,"  the  term  has  been  much  misunder- 
stood. Most  of  our  divines  have  considered  it  as  implying  that  a» 
person  receives  the  benefit  of  a  sacrament  sine  bono  motu  utentis  f 
that  is  not  so,  as  appears  by  the  Bohemic  Confession,  Corp.  Lib, 
Symb.  300,  Augusti,  1827.  This  shows  that  it  could  only  have  reft 
erence  to  adults,  as  they  alone  were  capable  of  bonus  motus;  whereas* 
all  that  can  be  said  of  an  infant,  according  to  the  expression  of  St, 
August  in,  was  u  obicem  noh  ponit."  In  the  26th  article  of  1552,  wa& 
notice  of  the  opus  operatum,  but  only  as  relates  to  adults ;  and  even 
that  passage  was  omitted  in  1562.  As  far  as  relates  to  infant  bap- 
tism, there  is  no  difference  between  the  doctrines  of  the  Church  of 
England  and  that  of  Rome.  If  the  rite  is  duly  performed,  the  bap- 
tism is  efficacious  to  worthy  receivers.  Now,  if  infants  are  not  wor- 
thy, they  must  be  necessarily  unworthy,  and  therefore,  by  the  25th 
article,  "  purchase  to  themselves  damnation  "  which  it  is  impossible 
to  hold ;  else  what  is  the  state  of  parents  who  bring  children  to  be 
baptized  ?  How  can  the  parents  know  whether  there  has  been  this 
act  of  prevenient  grace  ?  Besides,  the  church  pronounces  that  she 
will  receive  infants,  and  therefore  it  cannot  be  supposed  that  they  are 
unworthy.  The  child,  it  is  true,  promises  by  its  sponsors,  but  these 
promises  are  not  of  the  essence  of  the  sacrament,  which  is  conferred 
absolutely.  Supposing  baptism  not  to  confer  these  benefits,  what 
does  confer  them,  when  are  they  conferred,  and  what  is  the  state  of 
the  child  in  the  mea,n  time  ?  If  baptism  does  not  confer  them,  how 
can  it  be  "  efficax  signum  "  ?  "When  a  child  dies,  not  having  com- 
mitted sin,  Mr.  Gorham  holds  that  as  evidence  that  the  child  has  re- 
ceived prevenient  grace,  and  is  regenerate.  Now,  the  church,  as  we 
contend,  always  held  that  such  children  were  saved  by  reason  of  their 
baptism,  as  appears  from  the  rubric  Where  is  any  condition  ex- 
pressed ?  In  the  case  of  adults,  the  office  of  baptism  admits  and 
recognizes  a  condition,  but  never  in  the  case  of  infants.  In  the 
office  of  marriage  is  a  condition,  "  so  many  as  are  coupled  together 
otherwise  than  God's  word  doth  allow,  are  not  joined  together  by 
God."  In  the  case  of  the  burial  service  there  is  not  a  distinct  enun- 
ciation, but  the  expression  of  a  hope ;  and  that  office  is  not  to  be 
used  for  such  as  die  unbaptized  or  excommunicate.  There  is  no 
room  for  the  hypothesis  of  a  charitable  construction  in  the  case  of 
baptism.  Why  is  it  not  said  in  the  office  of  baptism,  "  our  hope  is, 
that  this  child  is  regenerate  "  ?  The  articles  must  be  subscribed  un- 
conditionally;  (Co.  4  Inst  323;)  but  here  Mr.  Gorham  supposes  pre- 
venient grace  as  a  condition  to  the  benefit  of  baptism.     The  doc* 
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trine  for  which  I  contend  has  always  been  that  of  the  church  from 
the  earliest  times ;  and  the  Church  of  England  is  bound  to  refer  to 
the  authority  of  the  primitive  church,  and  of  the  fathers,  and  to  the 
traditions  of  the  church.  (Jewel's  Apology,  near  the  end,  "  Acccssi- 
mus  autem,"  &c. ;  Canons  of  1571,  "  Imprimis  vero  videbunt,"  &c. ; 
Brett  on  Tradition,  a  1.)  The  general  councils  are  also  to  be  ap- 
pealed to.  (1  Eliz.c.1;  Wall  on  Infant  Baptism,  50;  Bingham's 
Antiquities  of  the  Christian  Church,  b.  11;  Hermas,  in  Wall,  50; 
Justin  Martyr,  Wall,  c.  2 ;  St.  Lrenceus,  Contra  Ifereses,  lib.  2,  c.  22, 
&.  4,  in  Wall,  c.  3 ;  Clemens  Alexandrinus  Psedag.,  lib.  1,  c.  6,  in  Wall, 
c  3 ;  Origen,  Horn.  14,  Ben.  ed.,  vol.  3,  p.  948 ;  St.  Cyprian,  Ep.  to 
Jubianus;  St  Gregory  Naz.,  Ben.  ed.,  vol.  1,  p.  602;  St.  Zcno,  43d 
Sermon ;  Council  of  Carthage,  1  Hard.  147 ;  3  Routh's  Rel.  Sac.  74 ; 
Council  of  Milevis,  1  Hard.  1217 ;  St  Augustin,  Ben.  ed.,  Ven.  1733, 
voL  10,  pp.  7, 14,  36,  63,  466 ;  vol.  2,  p.  263,  p.  198,  App.)  Every 
volume  of  St  Augustin  abounds  with  authorities  to  the  same  effect. 
The  commissioners  in  the  reign  of  Charles  II.  were  directed  to  refer 
to  the  ancient  liturgies,  which  are  collected  in  Martene  de  Antiquis 
Eccl.  Rit,  and  Assemani  Cod.  Lit.  Eccl.  Un.,  in  which  last  is  one  of 
the  oldest  sacramentaries  —  that  of  Gelasius,  which  is  quite  in  har- 
mony with  our  own ;  so  also  are  those  at  p.  6  of  Assemani,  and  pp. 
34, 40,  43,  75, 129,  211,  222,  some  of  which  are  forms  used  in  the 
Greek  Church.  [Dr.  Lushingtoru —  Do  these  authorities  amount  to 
more  than  saying,  that  baptism,  with  the  grace  of  God,  effects  re- 
generation ?  Bishop  of  London.  —  You  do  not  mean  to  say  that  the 
outward  and  visible  sign,  without  the  inward  and  spiritual  grace, 
is  sufficient  ?]  I  do  not  separate  the  sign  from  the  thing  signified. 
Whatever  may  be  the  case  with  adults,  I  contend  that  with  infants 
the  thing  signified  accompanies  the  sign.  (3  Assemani,  15,  68,  74, 
which  are  eastern  forms.)  The  same  has  been  the  doctrine  of  the 
English  church.  (5  Bede's  Com.  on  c.  xvi.  of  St.  Mark,  and  on  c.  iii. 
of  St  John ;  Canons  in  Spelman's  Concilia,  vol.  1,  pp.  183, 263, 594 ; 
vol  2,  pp.  141, 166,  352,  445 ;  Pupilla  Oculi,  part  2 ;  Baptismus  Flu- 
minis,  &c.  ;  Effectus  Baptismi,  &c. ;  1  Maskell's  Mon.  Rit  Eccl.  Angl. 
18,  75.)  Such,  then,  having  been  the  doctrine  of  the  church,  we  will 
now  come  to  the  period  of  the  Reformation.  (The  articles  of  1536, 
given  in  Formularies  of  Faith,  by  Bishop  Lloyd,  on  "  Sacrament  of 
Baptism,"  "  Institution  of  a  Christian  Man,"  "  Necessary  Doctrine 
and  Condition  for  any  Christian  Man,"  (Lloyd,  253;)  Cranmer's  Cat- 
echism, from  which  it  appeared  that  Cranmer  never  changed  his 
opinion  on  this  point;  Lee,  182,  187,  Oxford  edition.)  As  to  Bucer 
and  Peter  Martyr,  Peter  Martyr  held  doctrines  as  to  baptism  incon- 
sistent with  those  of  the  church.  Bucer  held,  on  many  points,  Cath- 
olic doctrines,  and  agreed  as  to  baptism.  (Corp.  Lib.  Symb.,  Augusti, 
351 ;  Ep.  of  Christian  Doctrine  and  Religion ;  En.  in  Ev.  Matthari, 
e.  xix. ;  John  c.  iii.)  Melancthon  did  not  differ  on  these  points  from 
Bucer ;  and  these  are  said  to  have  been  Cranmer's  advisers ;  and  I 
deny  that  they  were  Calvinists,  or  that  Cranmer  held  Calvinistic 
opinions.  In  the  first  Prayer-book  of  Edward  VI.,  of  1549,  Cranmer 
adopts  the  ancient  prayers  and  doctrine;   but  whatever  were  his 
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views,  we  must  be  bound  by  the  expressions  used,  which  can  no 
more  be  controlled  by  proof  of  what  were  his  opinions,  than  an  act 
of  Parliament  by  proof  of  the  opinions  of  the  members.  We  then 
come  to  the  articles  of  1652,  which  are  nearly  in  the  same  words  as 
those  of  1562.  In  the  second  Prayer-book  of  Edward  VL  is  the 
same  doctrine.  So  matters  went  on  till  the  Hampton  Court  Con- 
ference, where  the  discussions  which  took  place  between  the  com- 
missioners and  the  Non-conformists  show  what  was  the  opinion  of 
the  commissioners.  The  opinions  of  Bradford,  as  appears  by  his 
works,  published  by  the  Parker  Society,  were  also  that  baptism  was 
regeneration.  Such  were  the  opinions  of  Peter  Martyr  and  of  Bidley. 
(Bayford's  Speech,  107, 153.)  As  to  Bullinger's  Decades,  which  were 
cited  on  the  other  side,  they  were  never  authorized  by  the  church,  and 
contain  doctrines  most  offensive  and  heretical.  It  is  true,  that,  by  the 
order  of  1586,  clergymen  were  ordered  to  study  them ;  but  so  they 
have  been  ordered  to  provide  themselves  with  Fox's  Book  of  Martyrs, 
which  is  full  of  errors ;  and  so  with  Cardwell's  Synodalia ;  and  yet 
these  books  cannot  be  supposed,  therefore,  to  be  rendered  authorities. 
In  Mr.  Gorham's  answer  is  an  express  statement,  (p.  71,)  that  when 
the  promises  are  made  by  the  sureties,  "  it  is  always  with  an  express 
reservation,  if  these  promises  are  not  fulfilled,  that  the  blessing  is  not 
conferred."  Now,  the  church  most  distinctly  declares,  that  in  the  case 
of  all  infants  the  blessing  is  received :  the  infant  may  forfeit  it,  but 
has  received  it  No  sponsors  are  necessary ;  regeneration  is  effected, 
and  the  full  grace  of  baptism  received,  by  the  mere  administration  of 
the  sacrament  with  water,  and  the  invocation  of  the  Holy  Trinity. 

Turner,  in  reply.  It  has  been  stated  that  there  has  been  no  alter- 
ation in  the  articles  on  this  subject  since  the  Reformation ;  but  this  is 
not  so.  In  the  articles  on  baptism  of  1552,  the  words  "  or  not  else  " 
are  omitted,  and  the  words  "  rightly  received "  inserted.  Remission 
of  sin  was  an  act  done  for  us ;  regeneration  was  an  act  in  us.  Does 
the  argument  that  infants  are  worthy  recipients  rest  on  more  than 
assumption  ?  Are  we  entitled  to  assume  that  it  is  the  will  of  the 
Almighty  that  every  infant  shall  be  a  worthy  recipient  ?  It  has  been 
said  that  "renatus"  had  been  translated  both  "regenerated"  and 
"  baptized ; "  but  can  that  outweigh  the  argument  derived  from  the 
change  in  the  articles  of  1562  from  those  of  1536  ?  The  words  in 
the  £atin  are,  "renatis  et  credentibus,"  —  thus  showing  that  they 
could  not  apply  to  infants.  Then  as  to  the  authority  of  the  Prayer- 
book.  The  statute  of  the  13  Eliz.  had  not  been  noticed.  The  Pirayer- 
book  was  in  the  articles  of  1552,  but  not  in  those  of  1562.  Accord- 
ing to  the  doctrine  of  the  other  side,  if  an  adult  came  to  the  font 
hypocritically,  and  was  duly  baptized,  and  then  died,  he  was  saved. 
[Lord  Langdalc.  —  Suppose  the  adult  afterwards  repented ;  would  his 
baptism  not  be  effectual  then  ?]  Archbishop  Lawrence  considered  that 
infants  were  not  eternally  condemned  for  original  sin,  and  that  doc- 
trine was  the  doctrine  of  the  Church  of  Rome  till  the  Council  of 
Trent.  We  consider  that  the  doctrine  of  opus  operatum  applies  to 
adults  and  infants  alike. 
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March  8, 1850.     Lord  Langdale  delivered  judgment —  This  is  a* 
appeal  by  the  Rev.  George  Cornelius  Gorham  against  the  sentenc. 
ot  the  Dean  of  the  Arches  Court  of  Canterbury,  in  a  proceedin 
termed  a  duplex  querela^  in  which  the  Right  Rev.  the  Lord  Bishop  ol 
Exeter,  at  the  instance  of  Mr.  Gorham,  was  called  upon  to  shov 
cause  why  he  had  refused  to  institute  Mr.  Gorham  to  the  vicarage  ol 
Brampford    Speke.     The   judge  pronounced   that   the    bishop   ha<( 
shown  sufficient  cause  for  his  refusal,  and  thereupon  dismissed  hin. 
from  all  further  observance  of  justice  in  the  premises,  and,  moreover, 
condemned  Mr.  Gorham  in  costs.     From  this  sentence,  Mr.  Gorham 
appealed  to  her  Majesty  in  council.     The  case  was  referred  by  her 
Majesty  to  this  Committee.     It  has  been  fully  heard  before  us ;  and, 
by  the  direction  of  her  Majesty,  the  hearing  was  attended   by  my 
Lords  the  Archbishops  of  Canterbury  and  York,  and  the  Bishop  ol 
London,  who  are  members  of  her  Majesty's  Privy  Council.     We  have 
the  satisfaction  in  being  authorized  to  state,  that  the  Most  Rev.  Prel- 
ates the  Archbishops  of  Canterbury  and  of  York,  after  having  perused 
copies  of  this  judgment,  have  expressed  their  approbation  thereoF. 
The  Bishop  of  London  does  not  concur.     The  facts,  so  far  as  it  is 
necessary  to  state  them,  are  as  follows :  — 

Mr.  Gorham,  being  vicar  of  St.  Just-in-Penwith,  in  the  diocese  of 
Exeter,  on  the.  2d  November,  1847,  was  presented  by  her  Majesty  to 
the  vicarage  of  Brampford  .Speke,  in  the  same  diocese,  and  soon  after- 
wards applied  to  the  Lord  Bishop  of  Exeter  for  admission  and  insti- 
tution to  the  vicarage.  The  bishop,  on  the  13th  November,  caused 
Mr.  Gorham  to  be  informed  that  his  lordship  felt  it  his  duty  to  ascer- 
tain, by  examination,  whether  Mr.  Gorham  was  sound  in  doctrine, 
before  he  should  be  instituted  to  the  vicarage  of  Brampford  Speke. 
The  examination  commenced  on  the  17th  December,  and  was  con- 
tinued at  very  great  length  for  five  days  in  the  same  month  of  De- 
cember, and  (after  some  suspension)  for  three  more  days  in  the  fol- 
lowing month  of  March.  The  questions  proposed  by  the  bishop 
related  principally  to  the  sacrament  of  baptism,  and  were  very  numer- 
ous, much  varied  in  form,  embracing  many  points  of  difficulty,  and 
often  referring  to  the  answers  given  to  previous  questions.  Mr.  Gor- 
ham did  not  at  first  object  to  the  nature  of  this  examination,  but 
during  its  progress  he,  at  various  times,  remonstrated  against  the 
manner  in  which  it  was  conducted,  and  the  length  to  which  it  ex- 
tended. We  are,  however,  relieved  from  the  necessity  of  considering 
whether  he  could  or  could  not  lawfully  have  declined  to  submit  to 
such  a  course  of  examination,  because  he  did,  in  fact,  answer  nearly 
all  the  questions,  and  no  complaint  is  made  of  his  not  having 
answered  them  all.  The  examination  being  concluded,  the  bishop 
refused  to  institute  Mr.  Gorham,  for  the  reason  (as  stated  in  the  noti- 
fication) that  "he  had,  upon  the  examination,  found  Mr.  Gorham 
unfit  to  fill  the  vicarage,  by  reason  of  his  holding  doctrines  contrary 
to  the  true  Christian  faith,  and  the  doctrines  contained  in  the  articles 
and  formularies  of  the  United  Church  of  England  and  Ireland,  and 
especially  in  the  Book  of  Common  Prayer,  and  administration  of  the 
sacraments,  and  pther  rites  and  ceremonies  of  the  church,  according 
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to  the  use  of  the  United  Church  of  England  and  Ireland."  Mr.  Gor- 
ham, being  refused  institution,  commenced  proceedings  in  the  Arches 
Court  of  Canterbury ;  and,  at  his  promotion,  a  monition  with  intima- 
tion issued  on  the  15th  June,  1848,  and  thereby  the  bishop  was  mon- 
ished  to  admit  Mr.  Gorham  to  the  vicarage,  and  to  institute  and  invest 
him  therein,  or  otherwise  to  appear  to  show  cause  why  Mr.  Gorham 
should  not  be  admitted  and  instituted  by  the  Official  Principal  of  the 
Arches  Court  of  Canterbury.  After  litigation  had  thus  commenced, 
and  Mr.  Gorham  had  called  upon  the  bishop  to  state  why  institution 
was  refused,  it  became  evident  that  the  reasons  must  be  considered 
upon  legal  principles ;  and  it  was  to  be  expected  that  both  parties 
would  require  a  strict  and  formal  proceeding,  in  which  the  particular 
unsound  doctrine  imputed  to  Mr.  Gorham  would  have  been  distinctly 
alleged.  Unfortunately,  this  course  wras  not  adopted.  The  bishop 
prayed  to  be  heard  on  petition ;  and  in  his  act  on  petition  he  stated 
his  charge  against  Mr.  Gorham,  and  alleged  that  it  appeared  to  him, 
in  the  course  of  the  examination,  that  Mr.  Gorham  was  of  unsound 
doctrine  respecting  the  great  and  fundamental  point  of  baptism,  inas- 
much as  Mr.  Gorham  held,  and  persisted  in  holding,  that  spiritual 
regeneration  is  not  given  or  conferred  in  that  holy  sacrament,  —  in 
particular,  that  infants  are  not  made  therein  members  of  Christ  and 
the  children  of  God,  —  contrary  to  the  plain  teaching  of  the  Church 
of  England  in  her  articles  and  liturgy,  and  especially  contrary  to  the 
divers  offices  of  baptism,  the  office  of  confirmation,  and  the  Catechism, 
severally  contained  in  the  Book  of  Common  Prayer,  and  administra- 
tion of  the  sacraments,  and  other  rites  and  ceremonies  of  the  church, 
according  to  the  use  of  the  United  Church  of  England  and  Ireland. 
And  in  part  supply  of  proof  of  the  premises,  the  bishop  referred  to  a 
book  written  and  caused  to  be  printed  and  published  by  Mr.  Gorham, 
containing,  amongst  other  things,  the  several  questions  put  by  the 
bishop  to  Air.  Gorham  in  the  course  of  the  examination,  and  Mr.  Gor- 
ham's  several  answers  to  the  same  questions.  Mr.  Gorham  made  no 
objection  to  the  mode  of  proceeding  by  act  on  petition,  but  put  in  his 
answer  thereto ;  and  thereby,  after  alleging  that  the  book  published 
by  him,  and  brought  into  court  by  the  bishop,  contained  a  full,  true, 
and  accurate  account  of  all  the  questions  and  answers  which  were 
given  in  the  course  of  the  examination,  he  distinctly  and  emphati- 
cally denied  that  he,  in  his  examination,  did  maintain,  or  had  at  any 
time  maintained,  unsound  doctrine  respecting  the  efficacy  of  the 
sacrament  of  baptism,  or  that  he  had  held,  or  persisted  in  holding, 
any  opinions  thereon  at  variance  with  the  plain  teaching  of  the 
Church  of  England  in  her  articles  and  liturgy ;  and  further,  explicitly 
and  expressly  denied  that  he  either  held,  or  persisted  in  holding,  that 
infants  are  not  made  in  baptism  members  of  Christ  and  the  children 
of  God ;  and  he  alleged  that  he  did  not  maintain  any  views  whatever 
contrary  to  the  true  doctrine  of  the  Church  of  England,  as  dogmati- 
cally determined  in  her  articles,  familiarly  taught  in  her  Catechism, 
and  devotionally  expressed  in  her  services,  it  having  been  his  desire 
and  endeavor,  throughout  the  examination,  to  explain  the  language 
both  of  her  articles  and  liturgy,  in  compliance  with  the  express  direo 
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tions  of  the  church  herself,  by  such  just  and  favorable  construction  as 
would  secure  an  entire  agreement,  not  only  of  each  with  the  other, 
but  of  all  alike,  with  the  plain  tenor  of  Holy  Scripture,  declared  by 
the  said  articles  to  be  of  paramount  and  absolute  authority.     The 
bishop  replied  to  Mr.  Gorham's  answer  generally.     The  book  pub- 
lished by  Mr.  Gorham  was  the  only  evidence  adduced  on  either  side ; 
and  with  such  allegations  as  are  contained  in  the  bishop's  act  on 
petition,  and  Mr.  Gorham's  answer,  the  case  was  brought  on  to  be 
heard,  with  no  statement  on  the  part  of  the  bishop  of  what  was,  in. 
his  lordship's  view,  the  true  doctrine  of  the  Church  of  England  in 
respect  of  the  efficacy  of  the  baptism  either  of  adults  or  infants,  nor 
any  specification  of  the  doctrine  imputed  to  Mr.  Gorham,  except  the 
general  charge  before  stated ;  and  no  distinct  statement  on  the  part 
of  Mr.  Gorham  of  what,  in  his  view,  is  the  true  doctrine  of  the 
Church  of  England,  what  is  the  particular  doctrine  which  he  himself 
maintains  on  the  subject  in  question,  or  in  what  particulars,  or  for 
what  particular  expressions,  he  requires  the  just  and  favorable  con- 
struction which  he  considers  to  be  necessary  and  sufficient  to  secure 
the  entire  agreement  between  the  articles  and  the  liturgy  and  his 
doctrine.     As  this  form  of  pleading  was  acquiesced  in  on  both  sides, 
neither  party  has  any  reason  to  complain  of  the  other ;  but  those  who 
are  called  upon  to  judge  of  the  matters  in  difference  have  great  reason 
to  complain,  that,  instead  of  their  attention  being  directed,  as  it  ought 
to  have  been,  to  specific  propositions  distinctly  stated,  and  to  the  evi- 
dence directly  applicable  to  those  propositions,  —  instead  of  having  a 
specific  and  precise  statement  of  that  which  the  bishop  alleged  to  be 
the  doctrine  of  the  Church  of  England  upon  the  matters  in  question, 
and  upon  which  he  meant  to  rely,  and  of  the  specific  doctrine  held 
by  or  imputed  to  Mr.  Gorham,  and  alleged  to  be  unsound,  —  the  case 
is  brought  forward  and  left  in  such  a  form,  that,  without  being  sup- 
plied with  aqy  allegations  distinctly  stated,  or  any  issue  distinctly 
joined,  wre  are  called  upon  minutely  and  accurately  to  examine  a 
long  series  of  questions  and  answers  —  of  questions  upon  a  subject 
of  a  very  abstruse  nature,  intricate,  perplexing,  entangling,  and  many 
of  them  not  admitting  of  distinct  and  explicit  answers  —  of  answers 
not  given  plainly  and  directly,  but  in  a  guarded  and  cautious  manner, 
with  the  apparent  view  of  escaping  from  some  apprehended  conse- 
quence of  plain  and  direct  answers.     The  inconvenience   of  this 
course  of  proceeding  is  so  great,  and  the  difficulty  of  coming  to  a 
right  conclusion  is  thereby  so  unnecessarily  increased,  that,  in  our 
opinion,  the  judge  below  would  have  been  well  justified  in  refusing 
to  pronounce  any  opinion  upon  the  case  as  appearing  upon  such 
pleadings,  and  in  requiring  the  parties,  even  at  the  last  moment,  to 
bring  forward  the  case  in  a  regular  manner  by  plea  and  proof.     The 
case  comes  before  us  in  precisely  the  same  state  ;  and  although  the 
counsel  on  both  sides  have  used  their  best  endeavors  to  remove  the 
vagueness  and  uncertainty  found  in  the  pleadings,  as  well  as  in  the 
examination,  and  have  thereby  much  assisted  us,  they  have  not  been 
able  entirely  to  remove  the  difficulty. 

In  considering  the  examination,  which  is  the  only  evidence,  we 
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must  have  regard  not  only  to  the  particular  question  to  which  each 
answer  is  subjoined,  but  to  the  general  scope,  object,  and  character 
of  the  whole  examination ;  and  if,  under  circumstances  so  peculiar 
and  perplexing,  some  of  the  answers  should  be  found  difficult  to  be 
reconciled  with  one  another,  as  we  think  is  the  case,  justice  requires 
that  an  endeavor  should  be  made  to  reconcile  them  in  such  a  man- 
ner as  to  obtain  the  result  which  appears  most  consistent  with  the 
general  intention  of  Mr.  Gorham,  in  the  exposition  of  his  doctrine 
and  opinions.  Adopting  this  course,  the  doctrine  held  by  Mr.  Gor- 
ham appears  to  us  to  be  this  —  that  baptism  is  a  sacrament  gen- 
erally necessary  to  salvation,  but  that  the  grace  of  regeneration  does 
not  so  necessarily  accompany  the  act  of  baptism,  that  regeneration 
invariably  takes  place  in  baptism ;  that  the  grace  may  be  granted 
before,  in,  or  after  baptism ;  that  baptism  is  an  effectual  sign  of  grace, 
by  which  God  works  invisibly  in  us,  but  only  in  such  as  worthily 
receive  it — in  them  alone  it  has  a  wholesome  effect ;  and  that,  with- 
out reference  to  the  qualification  of  the  recipient,  it  is  not  in  itself  an 
effectual  sign  of  grace ;  that  infants  baptized,  and  dying  before  actual 
sin,  are  certainly  saved,  but  that  in  no  case  is  regeneration  in  baptism 
unconditional.  These  being,  as  we  collect  them,  the  opinions  of 
Mr.  Gorham,  the  question  which  we  have  to  decide  is,  not  whether 
they  are  theologically  sound  or  unsound  —  not  whether,  upon  some 
of  the  doctrines  comprised  in  the  opinions,  other  opinions  opposite  to 
them  may  or  may  not  be  held  with  equal  or  even  greater  reason  by 
other  learned  and  pious  ministers  of  the  church  —  but  whether  these 
opinions  now  under  our  consideration  are  contrary  or  repugnant  to 
the  doctrines  which  the  Church  of  England,  by  its  articles,  formula- 
ries, and  rubrics,  requires  to  be  held  by  its  ministers,  so  that,  upon  the 
ground  of  those  opinions,  the  appellant  can  lawfully  be  excluded 
from  the  benefice  to  which  he  has  been  presented.  This  question 
must  be  decided  by  the  articles  and  liturgy,  and  we  piust  apply  to 
the  construction  of  those  books  the  same  rules  which  have  long  been 
established,  and  are  by  the  law  applicable  to  the  construction  of  all 
written  instruments.  We  must  endeavor  to  attain  for  ourselves  the 
true  meaning  of  the  language  employed,  assisted  only  by  the  consid- 
eration of  such  external  or  historical  facts  as  we  may  find  necessary 
to  enable  us  to  understand  the  subject  matter  to  which  the  instru- 
ments relate,  and  the  meaning  of  the  words  employed.  In  our  en- 
deavors to  ascertain  the  true  meaning  and  effect  of  the  articles,  for- 
mularies, and  rubrics,  we  must  by  no  means  intentionally  swerve 
from  the  old-established  rules  of  construction,  or  depart  from  the 
principles  which  have  received  the  sanction  and  approbation  of  the 
most  learned  persons  in  times  past,  as  being,  on  the  whole,  the  best 
calculated  to  determine  the  true  meaning  of  the  documents  to  be 
examined.  If  these  principles  are  not  adhered  to,  all  the  rights,  both 
spiritual  and  temporal,  of  her  Majesty's  subjects,  would  be  endan- 
gered. As  the  subject  matter  is  doctrine,  and  its  application  to  a 
particular  question,  it  is  material  to  observe,  that  there  were  different 
doctrines  or  opinions  prevailing,  or  under  discussion,  at  the  times 
when  the  articles  and  liturgy  were  framed,  and  ultimately  made  part 
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of  the  law ;  but  we  are  not  to  be  in  any  way  influenced  by  the  par- 
ticular opinions  of  the  eminent  men  who  propounded  or  discussed 
them,  or  by  the  authorities  by  which  they  may  be  supposed  to  have 
been  influenced,  or  by  any  supposed  tendency  to  give  preponderance 
to  Calvinistic  or  Arminian  doctrines.  The  articles  and  liturgy,  as  we 
now  have  them,  must  be  considered  as  the  final  result  of  the  discus- 
sion which  took  place  —  not  the  representation  of  the  opinions  of 
any  particular  men,  Calvinistic,  Arminian,  or  any  other,  but  the  con- 
clusion which  we  must  presume  to  have  been  deduced  from  a  due 
consideration  of  all  the  circumstances  of  the  case,  including  the 
sources  from  which  the  declared  doctrine  was  derived,  and  the  erro- 
neous opinions  which  were  to  be  corrected. 

It  appears,  from  the  resolutions  and  discussions  of  the  church 
itself,  and  from  the  history  of  the  time,  that,  from  the  first  dawn  of 
the  Reformation  until  the  final  settlement  of  the  articles  and  formu- 
laries, the  church  was  harassed  by  a  great  variety  of  opinions  re- 
specting baptism  and  its  efficacy,  as  well  as  upon  other  matters  of 
doctrine.  The  church,  having  resolved  to  frame  articles  of  faith,  as 
a  means  of  avoiding  diversities  of  opinion  and  establishing  consent 
touching  true  religion,  must  be  presumed  to  have  desired  to  accom- 
plish that  object  as  far  as  it  could,  and  to  have  decided  such  of  the 
questions  then  under  discussion  as  it  was  thought  proper,  prudent, 
and  practicable  to  decide ;  but  it  could  not  have  intended  to  attempt 
the  determination  of  a41  the  questions  which  had  arisen,  or  might 
arise,  or  to  include  in  the  articles  an  authoritative  statement  of  all 
Christian  doctrine ;  and  in  making  the  necessary  selection  of  those 
points  which  it  was  intended  to  decide,  regard  was  had  to  the  points 
which  were  deemed  to  be  most  important  to  be  made  known  to,  and 
to  be  accepted  by,  the  members  of  the  church,  and  to  those  questions 
upon  which  the  members  of  the  church  could  agree,  and  that  other 
points  and  other  questions  were  left  for  future  decision  by  competent 
authority,  and  in  the  mean  time  to  the  private  judgment  of  pious  and 
conscientious  persons.  Under  such  circumstances  it  would  perhaps 
have  been  impossible,  even  if  it  had  been  thought  desirable,  to  em- 
ploy language  which  did  not  admit  of  some  latitude  of  interpreta- 
tion :  if  the  latitude  were  confined  within  such  limits  as  might  be 
allowed  without  danger  to  any  doctrine  necessary  to  salvation,  the 
possible  or  probable  difference  of  interpretation  may  have  been  de- 
signedly intended,  even  by  the  framers  of  the  articles  themselves ; 
and  in  all  cases  in  which  the  articles,  considered  as  a  test,  admit  of 
different  interpretations,  it  must  be  held  that  any  sense  of  which  the 
words  fairly  admit  may  be  allowed,  if  that  sense  be  not  contradictory 
to  something  which  the  church  has  elsewhere  allowed  or  required ; 
and  in  such  a  case  it  seems  perfectly  right  to  conclude,  that  those 
who  impose  the  test  command  no  more  than  the  form  of  the  words 
employed,  in  their  literal  and  grammatical  sense,  conveys  or  implies, 
and  that  those  who  agree  to  them  are  entitled  to  such  latitude  or 
diversity  of  interpretation  as  the  same  form  admits.  If  it  were  sup- 
posed that  all  points  of  doctrine  were  decided  by  the  Church  of  Eng- 
land, the  law  could  not  consider  any  point  as  left  doubtful.     The 
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application  of  the  law,  or  of  the  doctrine  of  the  Church  of  England, 
to  any  theological  question  which  arose,  must  be  the  subject  of  de- 
cision ;  and  the  decision  would  be  governed  by  the  construction  of 
the  terms  in  which  the  doctrine  of  the  church  is  expressed,  viz.,  the 
construction  which  on  the  whole  would  seem  most  likely  to  be  right. 
But  if  the  case  be,  as  undoubtedly  it  is,  that  in  the  Church  of  Eng- 
land many  points  of  theological  doctrine  have  not  been  decided,  then 
the  first  and  great  question  which  arises  in  such  cases  as  the  present 
is,  whether  the  disputed  point  is  or  was  meant  to  be  settled  at  all,  or 
whether  it  is  left  open  for  each  member  of  the  church  to  decide  for 
himself,  according  to  his  own  conscientious  opinion.  If  there  be  any 
doctrine  on  which  the  articles  are  silent,  or  ambiguously  expressed,  so 
as  to  be  capable  of  two  meanings,  we  must  suppose  that  it  was  in- 
tended to  leave  that  doctrine  to  private  judgment,  unless  the  rubrics 
and  formularies  clearly  and  distinctly  decide  it.  If  they  do,  we  must 
conclude  that  the  doctrine  so  decided  is  the  doctrine  of  the  church. 
But,  on  the  other  hand,  if  the  expressions  used  in  the  rubrics  and 
formularies  are  ambiguous,  it  is  not  to  be  concluded  that  the  church 
meant  to  establish  indirectly  as  a  doctrine  that  which  it  did  not  estab- 
lish directly  as  such  by  the  articles  of  faith  —  the  code  avowedly 
made  for  the  avoiding  of  diversities  of  opinions,  and  for  the  estab- 
lishing of  consent  touching  true  religion.  We  must  proceed,  there- 
fore, with  the  freedom  which  the  administration  of  the  law  requires, 
to  examine  the  Articles  and  the  Prayer-book,  for  the  purpose  of  dis- 
covering what  it  is,  if  any  thing,  which,  by  the  law  of  England,  or 
the  doctrine  of  the  Church  of  England  as  by  law  established,  is  de- 
clared as  to  the  matter  now  in  question,  and  to  ascertain  whether  the 
doctrine  held  by  Mr.  Gorham,  as  we  understand  it  to  be  disclosed  in 
his  examination,  is  directly  contrary  or  repugnant  to  the  doctrine  of 
the  church. 

Considering,  first,  the  effect  of  the  articles  alone,  it  is  material  to 
observe,  that  very  different  opinions  as  to  the  sacrament  of  baptism 
were  held  by  different  promoters  of  the  Reformation,  and  that  great 
alterations  were  made  in  the  articles  themselves  upon  that  subject. 
The  articles  about  religion,  drawn  up  in  1536,  state  that  it  is  offered 
unto  all  men,  as  well  infants  as  such  as  have  the  use  of  reason,  that 
by  baptism  they  shall  have  remission  of  sin  and  the  grace  and  favor 
ot  God ;  that  the  promise  of  grace  and  everlasting  life  (which  prom- 
ise is  adjoined  to  the  sacrament  of  baptism)  pertaineth  not  only  to 
such  as  have  the  gift  of  reason,  but  also  to  infants,  innocents,  and 
children,  and  that  they  ought,  therefore,  and  must  needs  be  baptized ; 
and  that  by  the  sacrament  of  baptism  they  do  also  obtain  remission 
of  their  sin,  the  grace  and  favor  of  God,  and  be  made  thereby  the  very 
sons  and  children  of  God,  insomuch  as  infants  and  children  dying  in 
their  infancy  shall  undoubtedly  be  saved  thereby,  and  else  not ;  that 
infants  must  needs  be  christened,  because  they  be  born  in  original 
sin,  which  sin  must  needs  be  remitted,  which  cannot  be  done  but  by 
the  sacrament  of  baptism,  whereby  they  receive  the  Holy  Ghost, 
which  executes  His  grace  and  efficacy  in  them,  and  cleanseth  and 
purifieth  them  from  sin  by  his  secret  virtue  and  operation ;  and  that 
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men  or  children,  having  the  use  of  reason,  and  willing  and  desirous 
to  be  baptized,  shall  by  the  virtue  of  that  holy  sacrament  obtain  the 
grace  and  remission  01  all  their  sins,  if  they  shall  come  thereto  per- 
fectly and  truly  repentant  and  contrite  of  all  their  sins  before  com- 
mitted, and  also  perfectly  and  constantly  confessing  and  believing  all 
the  articles  of  our  faith;  and,  finally,  if  they  shall  also  have  firm 
credence  and  trust  in  the  promise  of  God  adjoined  to  the  said  sacra- 
ment— that  is  to  say,  that  in  and  by  this  said  sacrament  which  they 
shall  receive,  God  the  Father  giveth  unto  them,  for  His  Son  Jesus 
Christ's  sake,  remission  of  all  their  sins,  and  the  grace  of  the  Holy 
Ghost,  whereby  they  be  newly  regenerated  and  made  the  very 
children  of  God,  &c.  In  the  book  entitled  u  A  Necessary  Doctrine 
for  any  Christian  Man,"  and  called  "  The  King's  Book,"  which  was 
published  in  1543,  it  is  thus  stated :  u  Because  all  men  be  born  sin- 
ners," "  and  cannot  be  saved  without  remission  of  their  sin,  which  is 
given  in  baptism  by  the  working  of  the  Holy  Ghost,  therefore  the 
sacrament  01  baptism  is  necessary  for  the  attaining  of  salvation  and 
everlasting  life,"  u  For  which  causes  also  it  is  offered  and  pertainet}i 
to  all  men,  not  only  such  as  have  the  use  of  reason,  in  whom  the 
same  duly  received  taketh  away  and  purgeth  all  kind  of  sins,  both 
original  and  actual,  committed  and  done  before  their  baptism ;  but 
also  it  appertaineth  and  is  offered  unto  infants,  which,  because  they 
be  born  in  original  sin,  have  need  and  ought  to  be  christened,  where- 
by they,  being  offered  in  the  faith  of  the  church,  receive  forgiveness 
of  their  sins,  and  such  grace  of  the  Holy  Ghost,  that  if  they  die  in 
the  state  of  their  infancy,  they  shall  thereby  undoubtedly  be  saved ; 
because  as  well  this  sacrament  of  baptism,  as  all  other  sacraments 
instituted  by  Christ,  have  all  their  virtue,  efficacy,  and  strength  by  the 
word  of  God,  which,  by  His  Holy  Spirit,  worketh  all  the  graces  and 
virtues  which  be  given  by  the  sacraments,  to  all  those  that  worthily 
receive  the  same."  The  articles  of  1552  and  1562  adopt  very  differ- 
ent language  from  the  articles  of  1536,  and  have  special  regard  to 
the  qualification  of  worthy  and  right  reception.  The  25th  article  of 
1562  distinctly  states,  that  in  such  only  as  worthily  receive  the  same, 
the  sacraments  have  a  wholesome  effect  or  operation.  The  article 
on  baptism,  in  describing  the  blessings  conferred  by  it,  speaks  only 
of  those  who  receive  it  rightly ;  and  with  respect  to  infants,  instead 
of  saying,  in  the  language  of  the  articles  of  1536,  that  "  they  obtain 
remission  of  their  sins,  and  the  grace  and  favor  of  God  by  baptism, 
and  that,  dying  in  their  infancy,  they  shall  be  undoubtedly  saved 
thereby,  and  else  not,"  it  declares  only,  "  that  the  baptism  of  young 
children  is  in  any  wise  to  be  retained  in  the  church,  as  most  agreeable 
with  the  institution  of  Christ ; "  stating  nothing  distinctly  as  to  the 
state  of  such  infants,  whether  baptized  or  not  The  articles  of  1536 
had  expressly  determined  two  points :  first,  that  baptized  infants  dy- 
ing before  the  commission  pf  actual  sin  were  undoubtedly  saved 
thereby;  secondly,  that  unbaptized  infants  were  not  saved.  The 
articles  of  1562  say  nothing  expressly  upon  either  point ;  but,  not 
distinguishing  the  case  of  infants  from  that  of  adults,  state  in  gen- 
eral terms  that  those  who  receive  baptism  rightly  have  the  benefits 
vol.  i-  4 
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there  mentioned  conferred.  "What  is  signified  by  right  reception  is 
not  determined  by  the  articles. 

Mr.  Gorham  says,  that  the  expression  always  means  or  implies  a 
fit  state  to  receive,  viz.,  in  the  case  of  adults  "  with  faith  and  repent- 
ance," and  in  the  case  of  infants  "with  God's  grace  and  favor." 
On  a  consideration  of  the  articles,  it  appears  that,  besides  this  par- 
ticular point,  there  are  others  which  are  left  undecided.  It  is  not 
particularly  declared  what  is  the  distinct  meaning  and  effect  of  the 
grace  of  regeneration  —  whether  it  is  a  change  of  nature,  a  change 
of  condition,  or  a  change  of  the  relation  subsisting  between  sinful 
man  and  his  Creator ;  and  there  are  other  points  which  may  very 
plainly  be  open  to  different  considerations  in  different  cases.  Upon 
the  points  which  were  left  open,  differences  of  opinion  could  not  be 
avoided,  even  amongst  those  who  sincerely  subscribed  to  the  articles ; 
and  that  such  differences  amongst  such  persons  were  thought  con- 
sistent with  subscription  to  the  articles,  and  were  not  contemplated 
with  disapprobation,  appears  from  a  passage  in  the  Royal  Declara- 
tion now  prefixed  to  the  articles,  and  which  was  first  added  in  the 
reign  of  King  Charles  L,  long  after  the  articles  were  finally  settled : 
u  Though  some  differences  have  been  ill  raised,  yet  we  take  comfort 
in  this,  that  all  clergymen  within  our  realm  have  always  most  will- 
ingly subscribed  to  the  articles  established ;  which  is  an  argument 
to  us  that  they  all  agree  in  the  true  usual  literal  meaning  of  the  said 
articles,  and  that  even  in  those  curious  points  in  which  the  present 
differences  lie,  men  of  all  sorts  take  the  articles  of  the  Church  of 
England  to  be  for  them ;  which  is  an  argument,  again,  that  none  of 
them  intend  any  desertion  of  the  articles  established."  If  the  arti- 
cles, which  constitute  the  code  of  faith,  and  from  which  any  differ- 
ences are  prohibited,  nevertheless  contain  expressions  which  una- 
voidably admit  of  different  constructions,  —  and  members  of  the 
church  are  left  at  liberty  to  draw  from  the  articles  different  inferences 
in  matters  of  faith  not  expressly  decided,  and  upon  such  points  to 
exercise  their  private  judgments,  —  we  may  reasonably  expect  to  find 
such  differences  of  opinion  allowable  in  the  interpretation  of  the 
devotional  services,  which  were  framed,  not  for  the  purpose  of  deter- 
mining points  of  faith,  but  of  establishing  (to  use  the  expression  of 
the  statute  of  Elizabeth)  a  uniform  order  of  common  prayer,  and 
of  the  administration  of  the  sacraments,  rites,  and  ceremonies  of  the 
Church  of  England.  In  considering  the  Book  of  Common  Prayer, 
it  must  be  observed  that  there  are  parts  of  it  which  are  strictly  dog- 
matical, declaring  what  is  to  be  believed,  or  not  doubted ;  parts  which 
are  instructional;  and  parts  which  consist  of  devotional  exercises  and 
services.  Those  parts  which  are  in  their  nature  dogmatical  must  be 
considered  as  declaratory  of  doctrine ;  but  as  to  those  parts  which 
are  devotional,  consisting  of  prayers  framed  for  the  purpose  of  being 
"  more  earnest,  and  fit  to  stir  Christian  people  to  the  due  honoring 
of  Almighty  God,"  some  further  consideration  is  necessary. 

It  seems  to  be  properly  said,  that  the  received  formularies  cannot 
be  held  to  be  evidence  of  faith  or  of  doctrine,  without  reference  to 
the  distinct  declarations  of  doctrine  in  the  articles,  and  to  the  faith, 
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hope,  and  charity  by  which  they  profess  to  be  inspired  or  accompa- 
nied ;  and  there  are  portions  of  the  liturgy  which  it  is  plain  cannot 
be  construed  truly  without  regard  to  these  considerations.  For  the 
proof  of  this,  the  instance  which  seems  to  be  most  usually  cited,  and 
which  is  conclusive,  is  the  service  for  the*  burial  of  the  dead.  So  far 
as  our  knowledge  or  powers  of  conception  extend,  there  are  and  must 
be  at  least  some  persons,  not  excommunicated  from  the  church,  who, 
having  lived  lives  of  sin,  die  impenitent  —  nay,  some  who  perish  and 
die  in  the  actual  commission  of  flagrant  crimes ;  yet  in  every  case, 
in  the  burial  service,  as  the  earth  is  cast  upon  the  dead  body,  the 
priest  is  directed  to  say,  and  does  say,  "  Forasmuch  as  it  hath  pleased 
Almighty  God,  of  His  great  mercy,  to  take  unto  Himself  the  soul 
of  our  dear  brother  here  departed,  we  therefore  commit  his  body  to 
the  ground,  earth  to  earth,  ashes  to  ashes,  dust  to  dust,  in  sure  and 
certain  hope  of '  the  resurrection  to  eternal  life ; "  and  thanks  are 
afterwards  given  "  for  that  it  hath  pleased  Almighty  God  to  deliver 
this  our  brother  out  of  the  miseries  of  this  sinful  world ; "  and  this  is 
followed  by  a  collect,  in  which  it  is  prayed,  "  that  when  we  shall  de- 
part this  life  we  may  rest  in  God,  as  our  hope  is  that  this  our  brother 
doth."  The  hope  here  expressed  is  the  same  "  sure  and  certain  hope 
of  the  resurrection  to  eternal  life  "  which  is  stated  immediately  after 
the  expression,  "  it  hath  pleased  Almighty  God,  of  His  great  mercy, 
to  take  to  himself  the  soul  of  our  brother  here  departed."  In  this 
service,  therefore,  there  are  absolute  expressions  implying  positive 
assertions ;  yet  it  is  admitted  that  they  cannot  be  literally  true  in  all 
cases,  but  must  be  construed  in  a  qualified  or  charitable  sense  — jus- 
tified, we  may  believe,  by  a  confident  hope  and  reliance  that  the 
expression  is  literally  true  in  many  cases,  and  may  be  true  even  in 
the  particular  case  in  which  to  us  it  seems  improperly  applied.  From 
this  and  other  cases  of  the  like  kind,  of  which  there  are  several  in 
the  services,  it  seems  manifest  that  devotional  expressions,  involving 
assertions,  must  not  as  of  course  be  taken  to  bear  an  absolute  and 
unconditional  sense.  The  meaning  must  be  ascertained  by  a  care- 
ful consideration  of  the  nature  of  the  subject,  and  of  the  true  doc- 
trine applicable  to  it.  If  expressions  in  devotional  exercises  and 
exhortations,  which  imply  or  convey  assertions  which  may  be  true 
in  any  case,  and  which  we  are  permitted  in  charity  to  hope  may  be 
true  in  the  particular  cases  to  which  we  are  directed  to  apply  them, 
were  such  that  the  assertions  must  be  accepted  as  universal  proposi- 
tions necessarily  and  unconditionally  true  in  all  cases,  they  would 
amount  to  declarations  of  doctrine :  but  in  the  service  for  the  burial 
of  the  dead  such  implied  assertions  are  clearly  not  to  be  taken  to  be 
universal  propositions ;  and  it  is  plain  that  other  assertions  of  the  like 
kind,  in  other  services,  may  fall  within  the  same  category. 

In  the  Office  for  the  Administration  of  the  Public  Baptism  of  In- 
fants, the  first  rubric  states  the  reason  why  it  is  convenient  that  the 
administration  should  be  when  the  most  number  of  people  come 
together.  The  reasons  are  stated  to  be,  "  as  well  for  that  the  congre- 
gation there  present  may  testify  the  receiving  of  them  that  be  new 
baptized  into  the  number  of  Christ's  church,  and  also  because,  in  the 
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baptism  of  infants,  every  man  present  may  be  put  in  remembrance  of 
his  own  profession  made  to  God  in  his  baptism."  There  is  a  prayer  for 
the  infant,  that  he  (being  delivered  from  wrath)  may  be  received  into 
the  ark  of  Christ's  church,  and  being  steadfast  in  faith,  joyful  through 
hope,  and  rooted  in  charity,  may  so  pass  the  waves  of  this  trouble- 
some world  that  he  may  come  to  everlasting  life ;  another  prayer, 
that  the  infant  coming  to  God's  holy  baptism  may  receive  remission 
of  his  sins  by  spiritual  regeneration ;  an  exhortation  to  the  congre- 
gation, or  to  those  present,  not  to  doubt,  but  earnestly  to  believe,  that 
God  will  favorably  receive  the  present  infant,  and  give  unto  him  the 
blessing  of  eternal  life  — "  Wherefore,  we  being  persuaded  of  the 
good  will  of  our  heavenly  Father  towards  this  infant,  and  nothing 
doubting  but  that  He  favorably  alloweth  this  charitable  icork  of  ours 
in  bringing  this  infant  to  His  holy  baptism^  let  us  faithfully  and  de- 
votedly give  thanks  to  Him  ; "  and  in  the  prayer  which  follows  it  is 
thus  expressed :  "  Give  Thy  Holy  Spirit  to  this  infant,  that  he  may 
be  born  again,  and  made  an  heir  of  everlasting  salvation."  Before 
the  ceremony  is  performed,  the  sponsors  are  questioned,  and  make 
their  answers ;  and  then  comes  the  prayer,  in  which  it  is  said,  "  Re- 
gard, we  beseech  Thee,  the  supplications  of  this  congregation; 
sanctify  this  water  to  the  mystical  washing  away  of  sin,  and  grant 
that  this  child  now  to  be  baptized  therein  may  receive  the  fulness  of 
Thy  grace,  and  ever  remain  in  the  number  of  Thy  faithful  and  elect 
children."  Thus  studiously,  in  the  introductory  part  of  the  service, 
is  prayer  made  for  the  grace  of  God,  that  the  child  may  receive 
remission  of  his  sin  by  spiritual  regeneration  —  so  firm  is  the  belief 
expressed  that  God  will  favorably  receive  the  infant  — so  confident 
is  the  negation  of  all  doubt  but  that  God  favorably  alloweth  the 
charitable  work  of  bringing  the  infant  to  baptism.  All  this  is  before 
the  ceremony  is  actually  performed ;  and  after  the  baptism  has  been 
administered,  and  during  the  continuance  of  the  same  persuasion 
and  the  same  undoubting  confidence  of  a  favorable  reception  and 
allowance,  the  priest  is  directed  to  say,  "  Seeing  now  that  this  child 
is  regenerate  and  grafted  into  the  church,  let  us  give  thanks  unto 
Almighty  God  for  these  benefits ; "  and  after  repeating  the  Lord's 
Prayer,  thanks  are  thus  given :  "  We  yield  Thee  hearty  thanks  that 
it  hath  pleased  Thee  to  regenerate  this  infant  with  Thy  Holy  Spirit, 
to  receive  him  for  Thine  own  child  by  adoption,  and  to  incorporate 
him  into  Thy  holy  church."  The  service  is  followed  by  the  rubric : 
"  It  is  certain  by  God's  word  that  children  which  are  baptized, 
dying  before  they  commit  actual  sin,  are  undoubtedly  saved."  And 
to  the  short  form  for  the  Administration  of  Private  Baptism  of  Chil- 
dren in  Houses,  after  a  thanksgiving  "  for  that  it  hath  pleased  God 
to  regenerate  the  infant  with  His  Holy  Spirit,  and  to  receive  him  as 
His  own  child  by  adoption,  and  to  incorporate  him  into  His  holy 
church,"  there  is  appended  a  rubric  —  "  And  let  them  not  doubt  but 
that  the  child  so  baptized  is  lawfully  and  sufficiently  baptized,  and 
ought  not  to  be  baptized  again."  And  if  the  child  has  not  been  so 
baptized  by  the  minister  of  the  parish,  but  by  some  other,  the  min- 
ister of  the  parish  is  to  inquire  by  whom,  with  what  matter,  and  with 
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what  words  the  child  was  baptized ;  and  if  satisfied,  he  is  to  certify 
that  all  is  well  done,  and  that  the  child,  being  born  in  sin,  and  in  the 
wrath  of  God,  is  now,  by  the  laver  of  regeneration  in  baptism,  re- 
ceived into  the  number  of  the  children  of  God  and  heirs  of  everlast^ 
ing  life.  The  baptism  thus  referred  to,  and  the  effect  of  which  is 
thus  stated  or  expressed,  is  a  baptism  which  may  have  taken  place 
without  any  prayer  for  grace,  or  any  sponsors ;  but  it  seems  plainly 
to  have  been  intended  only  for  cases  of  emergency,  in  which  death 
might  probably  prevent  the  ceremony,  if  not  immediately  performed ; 
for  such  occasions,  and  the  child  dying,  the  church  holds  the  baptism 
sufficient,  and  not  to  be  repeated.  One  baptism  for  the  remission 
of  sins  is  acknowledged  by  the  church ;  nevertheless,  if  the  child, 
which  is  after  this  sort  baptized,  do  afterwards  live,  the  rubric  de- 
clares the  expediency  of  bringing  it  into  the  church,  and  appoints  a 
further  ceremony,  with  sponsors.  The  private  baptism  of  infants  is 
an  exceptional  case  provided  for  an  emergency,  and  for  which,  if  the 
emergency  passes  away,  although  there  is  to  be  no  repetition  of  the 
baptism,  a  full  service  is  provided.  The  adult  person  is  not  pro- 
nounced regenerate  until  he  has  first  declared  his  faith  and  repent- 
ance ;  and  before  the  act  of  infant  baptism,  the  child  is  pledged  by 
its  sureties  to  the  same  conditions  of  faith  and  repentance.  And 
these  requirements  of  the  church,  in  her  complete  and  public  service, 
ought,  upon  a  just  construction  of  all  the  services,  to  be  considered 
as  the  rule  of  the  church,  and  taken  as  proof  that  the  same  promise, 
though  not  expressed,  is  implied  in  the  exceptional  case,  when  the 
rite  is  administered  in  the  expectation  of  immediate  death,  and  the 
exigency  of  the  case  does  not  admit  of  sureties.  Any  other  conclu- 
sion would  be  an  argument  to  prove,  that  none  but  the  imperfect  and 
incomplete  ceremony,  allowed  in  the  exceptional  case,  would  be 
necessary  in  any  case.  This*  view  of  the  baptismal  service  is,  in  our 
opinion,  confirmed  by  the  Catechism,  in  which,  although  the  respond- 
ent is  made  to  state  that,  in  his  baptism,  he  "  was  made  a  member 
of  Christ,  the  child  of  God,  and  an  inheritor  of  the  kingdom  of 
heaven,"  it  is  still  declared  that  repentance  and  faith  are  required  of 
persons  to  be  baptized ;  and  when  the  question  is  asked, "  Why,  then, 
are  infants  baptized,  when  by  reason  of  their  tender  age  they  cannot 
perform  them?"  the  answer  is  — not  that  infants  are  baptized  be- 
cause, by  their  innocence,  they  cannot  be  unworthy  recipients,  or 
cannot  present  an  obex  or  hinderance  to  the  grace  of  regeneration, 
and  are  therefore  fit  subjects  for  divine  grace  —  but  "because  they 
promise  them  both  by  their  sureties,  which  promise  when  they  come 
to  age  themselves  are  bound  to  perform."  The  answer  has  direct 
reference  to  the  condition  on  which  the  benefit  is  to  depend,  and  the 
whole  Catechism  requires  a  charitable  construction,  such  as  must  be 
given  to  the  expression,  u  God  the  Holy  Ghost,  who  sanctifieth  me 
and  all  the  elect  people  of  God." 

It  seems  unnecessary  for  us  to  go  through  the  other  formularies  in 
the  Prayer-book.  The  services  abound  with  expressions  which  must 
be  construed  in  a  charitable  and  qualified  sense,  and  cannot,  with  any 
appearance  of  reason,  be  taken  as  proofs  of  doctrine.     Our  principal 
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attention  has  been  given  to  the  baptismal  services ;  and  those  who 
are  strongly  impressed  with  the  earnest  prayers  which  are  offered  for 
the  divine  blessing  and  the  grace  of  God,  may  not  unreasonably  sup* 
pose  that  the  grace  is  not  necessarily  tied  to  the  rite,  but  that  it  ought 
to  be  earnestly  and  devoutly  prayed  for,  in  order  that  it  may  then,  or 
when  God  pleases,  be  present  to  make  the  rite  beneficial.  One  of 
the  points  left  open  by  the  articles  is  determined  by  the  rubric :  "  It 
is  certain,  by  God's  word,  that  children  which  are  baptized,  dying  be- 
fore they  commit  actual  sin,  are  undoubtedly  saved."  But  this  rubric 
does  not,  like  the  article  of  X536,  say  that  such  children  are  saved  by 
baptism;  and  nothing  is  declared  as  to  the  case  of  infants  dying 
without  having  been  baptized.  There  are  other  points  of  doctrine, 
respecting  the  sacrament  of  baptism,  which  we  are  of  opinion  are,  by 
the  rubrics  and  formularies,  as  well  as  the  articles,  capable  of  being 
honestly  understood  in  different  senses ;  and,  consequently,  we  think 
that,  as  to  them,  the  points  which  were  left  undetermined  by  the  arti- 
cles are  not  decided  by  the  rubrics  and  formularies,  and  that  upon 
these  points  all  ministers  of  the  church,  having  duly  made  the  sub- 
scriptions required  by  law,  and  taking  Holy  Scripture  for  their  guide, 
are  at  liberty  honestly  to  exercise  their  private  judgment  without 
offence  or  censure.  Upright  and  conscientious  men  cannot,  in  all 
respects,  agree  upon  subjects  so  difficult ;  and  it  must  be  carefully 
bome  in  mind  that  the  question,  and  the  only  question,  for  us  to  de- 
cide is,  whether  Mr.  Gorham's  doctrine  is  contrary  or  repugnant  to 
the  doctrine  of  the  Church  of  England,  as  by  law  established.  Mr. 
Gorham's  doctrine  may  be  contrary  to  the  opinion  entertained  by 
many  learned  and  pious  persons  —  contrary  to  the  opinion  which 
such  persons  have,  by  their  own  particular  studies,  deduced  from 
"Holy  Scripture  —  contrary  to  the  opinion  which  they  have  deduced 
from  the  usages  and  doctrines  of  the  primitive  church  —  or  contrary 
to  the  opinion  which  they  have  deduced  from  uncertain  and  ambigu- 
ous expressions  in  the  formularies ;  still,  if  the  doctrine  of  Mr.  Gor- 
ham is  not  contrary  or  repugnant  to  the  doctrine  of  the  Churfch  of 
England  as  by  law  established,  it  cannot  afford  a  legal  ground  for 
^fusing  him  institution  to  the  living  to  which  he  has  been  lawfully 
presented.  This  court,  constituted  for  the  purpose  of  advising  her 
Majesty  in  matters  which  come  within  its  competency,  has  no  juris- 
diction or  authority  to  settle  matters  of  faith,  or  to  determine  what 
ought,  in  any  particular,  to  be  the  doctrine  of  the  Church  of  England. 
Its  duty  extends  only  to  the  consideration  of  that  which  is  by  law 
established  to  be  the  doctrine  of  the  Church  of  England,  upon  the 
true  and  legal  construction  of  her  articles  and  formularies ;  and  we 
consider  that  it  is  not  the  duty  of  any  court  to  be  minute  and  rigid 
in  cases  of  this  sort.  We  agree  with  Sir  William  Scott  in  the  opinion 
which  he  expressed  in  Stone's  Case,  in  the  Consistory  Court  of  Lon- 
don: "That  if  any  article  is  really  a  subject  of  dubious  interpreta* 
tion,  it  would  be  highly  improper  that  this  court  should  fix  on  one 
meaning,  and  prosecute  all  those  who  hold  a  contrary  opinion  regard- 
ing its  interpretation." 
In  the  examination  of  this  case,  we  have  not  relied  upon  the -doc- 
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trinal  opinions  of  any  of  the  eminent  writers  by  whose  piety,  learn- 
ing,  and  ability  the  Church  of  England  has  been  distinguished ;  but 
it  appears  that  opinions,  which  we  cannot  in  any  important  particular 
distinguish  from  those  entertained  by  Mr.  Gorham,  have  been  pro- 
pounded and  maintained,  without  censure  or  reproach,  by  many  emi- 
nent and  illustrious  prelates  and  divines  who  have  adorned  the  church 
from  the  time  when  the  articles  were  first  established.  We  do  not 
affirm  that  the  doctrines  and  opinions  of  Jewel,  Hooker,  Usher,  Jer- 
emy Taylor,  Whitgift,  Pearson,  Carleton,  Prideaux,  and  many  others, 
can  be  received  as  evidence  of  the  doctrine  of  the  Church  of  England ; 
but  their  conduct,  unblamed  and  unquestioned  as  it  was,  proves  at 
least  the  liberty  which  has  been  allowed  in  maintaining  such  doctrine. 
Bishop  Jewel  writes,  u  This  marvellous  conjunction  and  incorporation 
with  (rod  is  first  begun  and  wrought  by  faith ;  afterwards  the  same 
incorporation  is  assured  to  us,  and  increased  by  baptism."  Hooker 
writes,  "We  justly  hold  baptism  to  be  the  door  of  an  actual  en- 
trance into  God's  house — the  first  apparent  beginning  of  life— a 
seal,  perhaps,  of  the  "grace  of  election  before  received;  but  to  our 
sanctification,  a  step  which  has  not  any  other  before  it."  Archbishop 
Usher,  in  reply  to  the  question,  "  'What  say  you  of  infants  baptized 
that  are  born  in  the  church  ?  Doth  the  inward  grace  in  their  baptism 
always  attend  the  outward  sign  ? "  gives  answer,  "  Surely,  no ;  the 
sacrament  of  baptism  is  effectual  only  to  those,  md  to  all  those,  who 
belong  to  the  election  of  grace."  Bishop  Jeremy  Taylor  says,  "  Bap- 
tism and  its  effect  may  be  separated,  and  do  not  always  go  in  conjunc- 
tion. The  effect  may  be  before,  and  therefore  much  rather  may  it  be 
after,  its  susception,  the  sacrament  operating  in  the  virtue  of  Christ, 
even  as  the  Spirit  shall  move."  There  was  even  a  time  when  doc- 
trine to  this  effect  was  required  to  be  studied  in  our  church ;  and 
Whitgift,  by  a  circular  issued  in  the  year  1588,  enforced  an  order 
made  in  the  year  1587,  whereby  every  minister  under  the  degree  of 
Master  of  Arts  was  required  to  stuay,  and  take  for  his  model,  the 
Decades  of  Bullinger,  as  presented  by  the  Queen  and  the  Upper  House 
of  Convocation ;  and  there  it  is  declared,  amongst  numerous  passages 
of  a  like  tendency,  "  The  first  beginning  of  our  uniting  in  fellowship 
with  Christ  is  not  wrought  by  the  sacraments" — in  baptism  that  is 
sealed  and  confirmed  to  infants  which  they  had  before.  So  with 
respect  to  the  charitable  interpretation  of  divine  services,  Hooker  says, 
"  The  church  speaks  of  infants  as  the  rule  of  charity  alloweth  both 
to  speak  and  to  think."  Bishop  Pearson  says,  ""  When  the.  means 
are  used,  without  something  appearing  to  the  contrary,  we  ought  to 
presume  of  the  good  effect"  Bishop  Carleton  says,  "  All  that 
receive  baptism  are  called  the  children  of  God,  regenerate,  justified ; 
for  to  us  they  must  be  taken  for  such  in  charity  until  they  show  them- 
selves other."  And  Bishop  Prideaux  says,  "Baptism  only  pledges 
an  external  and  sacramental  regeneration,  while  the  church  in  charity 
pronounces  that  the  Holy  Spirit  renders  an  inward  regeneration." 
We  express  no  opinion  upon  the  theological  accuracy  of  these  opin- 
ions, or  any  of  them. 

lie  writers  whom- we:  have  cited:  are  not  always  consistent  with 


44  CASES  BEFORE  THE  PRIVY  COUNCIL, 

The  East  India  Company  v.  PauL 

themselves ;  and  other  writers  of  great  eminence,  and  worthy  of  great 
respect,  have  held  and  published  very  different  opinions.  But  the 
mere  fact  that  such  opinions  have  been  propounded  and  -maintained 
by  persons  so  eminent  and  so  much  respected,  as  well  as  by  very 
many  others,  appears  to  us  sufficiently  to  prove  that  the  liberty  which 
was  left  by  the  articles  and  formularies  has  been  actually  enjoyed 
and  exercised  by  the  members  and  ministers  of  the  Church  of 
England.  The  case  not  requiring  it,  we  have  abstained  from  ex- 
pressing any  opinion  of  our  own  upon  the  theological  correctness  or 
error  of  the  doctrine  of  Mr.  Gorham,  which  was  discussed  before  us 
at  such  great  length  and  with  so  much  learning.  His  Honor  the  Vice- 
Chancellor  Knight  Bruce  dissents  from  the  opinion  we  have  formed, 
but  all  the  other  members  of  the  Judicial  Committee  who  were  pres- 
ent are  unanimously  agreed  in  opinion,  that  the  doctrine  held  by  Mr. 
Gorham  is  not  contrary  or  repugnant  to  the  declared  doctrine  of  the 
Church  of  England  as  by  law  established;  and  that  Mr.  Gorham 
ought  not,  by  reason  of  the  doctrine  held  by  him,  to  have  been 
refused  admission  to  the  vicarage  of  Brampford  Speke.  And  we 
shall,  therefore,  humbly  report  to  her  Majesty,  that  the  sentence  pro- 
nounced by  the  learned  judge  in  the  Arches  Court  of  Canterbury 
ought  to  be  reversed ;  and  that  it  ought  to  be  declared  that  the  Lord 
Bishop  of  Exeter  has  not  shown  sufficient  cause  why  he  did  not  insti- 
tute Mr.  Gorham  to  the  said  vicarage.  We  shall,  therefore,  humbly 
advise  her  Majesty  to  remit  the  cause,  with  that  declaration,  to  the 
Arches  Court  of  Canterbury,  to  the  end  that  right  and  justice  may 
there  be  done  in  this  matter,  pursuant  to  the  said  declaration.1 
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December  5  and  6, 1849,  and  February  15, 1850. 

New  Trial — Evidence —  Statute  of  Limitations. 

Where,  at  a  trial  in  Bengal,  the  judge  received  certain  documentary  evidence,  the  Supreme 
Court,  on  an  application  for  a  new  trial  on  the  ground  of  such  evidence  being  improperly 
received,  should  consider  the  importance  of  the  evidence  so  received. 

Certain  salt,  which  A  had  contracted  to  sell  to  B,  having  been  destroyed,  in  November,  1831. 
B  demanded  its  delivery.    Negotiations  took  place  as  to  whether  B  was  entitled  to  com- 

rnsation,  and  continued  till  1838,  when  A  finally  refused  compensation ;  soon  after  which 
brought  his  action  against  A ; 

Held,  that  the  action  was  barred  by  the  lapse  of  time. 

This  was  an  appeal,  from  a  rule  of  the  Supreme  Court  of  Judica- 
ture at  Calcutta,  by  which  a  rule  nisi  for  a  new  trial  was  discharged, 
with  costs.     The  action,  by  the  respondent,  Oditchburn  Paul,  against 

1  This  case,  in  point  of  time  and  histori-  order  of  arrangement  prescribed  for  the 

cal  connection,  succeeds  the  case  of  Cfor-  cases  in  these  reports  renders  its  insertion 

ham  v.  Bishop  of  Exeter,  in  the  Court  of  here  necessary. 

Arches,  reported,  pod,  p.  601,  but  the  a  14  Jur.  253. 
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the  appellants,  the  East  India  Company,  was  in  assumpsit  The 
declaration  contained  special  counts  on  a  contract  for  the  sale  and 
delivery  of  salt,  alleging  for  breach  the  non-delivery  of  a  considerable 
part  of  the  salt,  with  the  usual  money  counts.  There  were  several 
pleas  in  bar,  but  the  only  plea  now  material  was,  that  the  action  did  not 
accrue  within  six  years  next  before  the  commencement  of  the  suit, 
the  statute  law  of  England  upon  this  subject  being  in  force  at  Cal- 
cutta. The  trial  took  place  before  Grant  and  Seton,  JJ.,  on  the  25th 
and  26th  July,  1842.  It  then  appeared  in  evidence,  that  on  the  15th 
March,  1822,  at  a  public  sale  of  salt,  (a  commodity  of  which  the 
East  India  Company  had  a  monopoly,)  the  plaintiff  became  the  pur- 
chaser of  34,000  maunds,  then  lying  in  golahs  or  warehouses  of  the 
defendants,  in  the  district  of  HidgeUee,  where  the  salt  was  to  be  de- 
livered. This  was  a  portion  of  a  larger  quantity  of  salt  lying  in  the 
said  golahs.  By  the  conditions  of  sale  it  was  declared,  that,  on  a 
payment  in  ready  money  being  made,  an  order  would  be  given  for 
the  delivery  of  an  equivalent  quantity  of  salt,  and  the  purchaser 
would  be  furnished  with  rowannahs,  (or  permits,)  which  were  neces- 
sary to  enable  him  to  be  lawfully  in  possession  of  it.  There  was  a 
further  stipulation,  that  all  the  lots  of  the  salt  purchased  should  be 
cleared  out  from  the  several  places  of  delivery  within  twelve  months 
from  the  day  of  sale,  otherwise  the  purchaser  was  to  be  subject  to 
golah  rent,  and  a  deduction  was  to  be  made  of  half  a  maund  on 
100  maunds  per  measure  from  the  quantity  afterwards  to  be  deliv- 
ered. The  plaintiff  immediately  paid  the  whole  of  the  purchase 
money,  and  received  rowannahs,  which  were  to  be  in  force  for  twelve 
months.  These  rowannahs  were  from  time  to  time  renewed,  and  the 
last  rowannahs  granted  expired  on  the  28th  November,  1831.  In 
May,  1823,  before  any  of  the  salt  had  been  cleared,  there  was  an 
inundation  at  HidgeUee,  which  destroyed  part  of  the  salt  lying  in  the 
golahs,  and  damaged  other  part  of  it.  Between  that  time  and  Octo- 
ber, 1831,  there  were  deliveries  of  salt  to  the  plaintiff,  amounting  to 
nearly  20,000  maunds,  and  no  more  ever  was  delivered.  On  the  31st 
October,  1831,  there  was  another  inundation  in  the  district  of  Hid- 
geUee, which  (as  it  was  supposed  by  the  company)  had  swept  away 
almost  the  whole  of  the  residue  of  the  salt  in  the  golahs.  In  Novem- 
ber, 1831,  the  plaintiff  presented  the  delivery  orders  and  rowannahs 
at  the  golahs,  and  demanded  the  10,000  maunds  remaining  to  be  de- 
livered, but  was  told  by  the  keepers  of  the  golahs  that  no  more  salt 
remained  to  satisfy  the  contract  He  then  petitioned  for  a  return  Of 
the  purchase  money,  which  was  refused,  on  the  ground  that  the  loss 
had  happened  through  his  own  negligence  in  not  sooner  clearing  the 
salt  from  the  golahs.  However,  the  proper  authorities  consented  that 
the  matter  should  be  inquired  into  by  Mr.  Dopnithome,  the  salt  agent 
at  HidgeUee,  who,  in  August,  1832,  made  a  report,  in  which  he  stated 
that,  "  if  the  purchaser  had  cleared  the  salt  out  of  the  golahs,  accord- 
ing to  his  engagement,  instead  of  perpetually  offering  objections,  no 
defalcation  would  have  arisen ; n  and  he  represented  that  the  salt  had 
been  lost  by  wastage  before  the  then  late  inundation.  The  plaintiff 
presented  another  petition,  denying  these  facts,  and  praying  that  the 
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purchase  money  for  the  10,000  maunds  deficient  should  be  returned 
to  him  ;  and  on  the  12th  December,  1835,  a  fresh  inquiry  was  ordered 
by  the  proper  authorities  representing  the  company,  to  Mr.  Barlow, 
(another  gentleman,  who  had  succeeded  Mr.  Donnithorne,)  by  letter, 
containing  the  following  instructions :  "  The  board  has  always  had 
the  impression  that  the  late  agent  was  misinformed  by  his  ami  ah,  and 
that  the  merchant's  salt  was  not  in  the  golahs  at  the  time  of  the  in- 
undation. Without  wishing  that  you  should  be  influenced  by  or 
adopt  this  impression,  which  had  its  origin  partly  in  the  reiterated 
declarations  of  many  merchants,  and  partly  in  the  opinion  they  enter- 
tained of  the  Hidgellee  amlah,"  &c.  Mr.  Barlow  did  not  make  his 
report  till  the  16th  May,  1838,  upon  which  the  company  finally 
refused  to  return  the  purchase  money  claimed  in  respect  of  the  defi- 
cient salt  The  plaintiff  commenced  his  action  against  the  company 
on  the  18th  July,  1839,  and  obtained  a  verdict,  with  damages  equal 
to  the  price  of  the  whole  of  the  deficient  salt,  and  interest  from  No- 
vember, 1831.  At  the  trial  various  documents  were  read  in  evidence, 
which  had  been  produced  by  virtue  of  a  bill  of  discovery  filed  by 
the  plaintiff  against  the  company,  although  the  company's  an- 
swer, by  their  officer,  which  detailed  the  transactions,  was  not  read. 
The  rule  for  a  new  trial  was  obtained  on  two  grounds — first,  that 
these  documents  were  improperly  admitted  in  evidence  without  read- 
ing the  answer  to  the  bill  of  discovery ;  and,  secondly,  that  upon  the 
evidence  the  Statute  of  Limitations  was  a  bar.  Cause  being  shown 
before  Peel,  C.  J.,  and  his  brethren,  he  said  it  was  unnecessary  to  de- 
cide whether  the  answer  ought  to  have  been  read  or  not,  as  they  were 
all  of  opinion  that  it  did  not  contain  any  thing  material  to  influence 
the  verdict;  and  that  the  East  India  Company  having,  upon  the  pe- 
tition of  February,  1832,  consented  to  the  renewed  inquiry,  no  refusal 
to  deliver  the  salt  could  be  said  to  have  taken  place  before  the  con- 
clusion of  that  inquiry,  which  did  not  terminate  until  within  six  years 
of  the  time  when  the  action  was  brought;  they  therefore  discharged 
the  rule,  with  costs.  From  this  decision  the  company  now  appealed, 
relying  on  the  improper  reception  of  evidence,  and  on  the  lapse  of 
time  as  a  bar  to  the  action. 

The  Attorney  General  and  Loflus  Wigram,  for  the  appellants.  The 
cause  of  action  commenced  in  February,  1832,  when  the  warehouses 
were  cleared  of  salt.  Howell  v.  Young,  5  B.  &  Cr.  259.  Battley  v. 
Faulkner,  3  B.  &  Al.  288.  Short  v.  Macarthy,  Id.  626.  The  cause  of 
action  accrues  not  at  the  time  when  the  plaintiff  obtains  knowledge 
of  the  fact,  but  when  the  breach  actually  occurs.  It  does  not  appear 
that  there  was  any  refusal  to  deliver ;  but,  in  fact,  there  was  no  salt 
to  deliver,  and  no  request,  therefore,  necessary.  [Lord  Campbell. — 
"When  a  chattel  is  delivered  to  be  returned  on  request,  and,  the  chattel 
being  destroyed,  request  is  made  seven  years  afterwards  for  its  de- 
livery, would  that  be  an  answer  to  the  action  ?]  The  defendant  could 
not  set  up  his  own  wrong.  Request  is  not  necessary.  Short  v.  Stone, 
8  Q.  B.  358.  Lovelock  v.  Franklin,  8  Q.  B.  371.  Colvin  v.  Buckle,  8 
M.  &  W.  680.     Time  would  run  from  the  time  of  breach,  not  from 
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the  date  of  demand.  The  Kennet  Sf  Avon  Canal  Co.  v.  The  Great 
Western  Railway  Co.,  7  Q.  B.  824.  Pott  v.  Cleg??,  16  M.  &  W.  321 ; 
&  c.  It  Jut.  289.  Hodsden  v.  Harridge,  2  Saund.  631.  An  acknowledg- 
ment of  the  debt  must  be  such  a  one  as  required  by  the  9  Geo.  4,  c. 
14.  Towler  v.  Cliatterton,  6  Bing.  258.  [In  support  of  the  objection 
taken  by  the  company,  that  if  the  documents  were  read,  the  answer, 
of  which  they  formed  part,  ought  also  to  have  been  read,  he  cited 
Hewitt  v.  Pigott,  5  Car.  &  P.  75,  and  Long  v.  Champion,  2  B.  &  Ad. 
284.]  The  possession  of  the  documents  was  obtained  by  an  order 
made  in  the  suit  for  discovery  in  equity,  and  was  not  an  order  to  use, 
but  merely  to  produce.  [Lord  Campbell.  — Yes ;  but  the  judges  could 
not  decide  whether  the  order  was  good  or  not;  there  was  the  order, 
and  the  proper  course  would  have  been  to  move  to  discharge  it] 

Greenwood,  contra.  [The  Committee  informed  the  respondent's 
counsel  that  they  had  made  up  their  minds  with  respect  to  the  objec- 
tion taken  to  the  production  of  the  documents  without  the  answer, 
and  that  it  therefore  need  not  be  argued.]  From  the  nature  of  the 
contract,  no  special  time  for  delivery  is  stated,  and  it  might  have  been 
delayed  from  time  to  time  without  any  breach.  The  rowannah  (or 
permit)  was  only  a  fiscal  regulation,  and  imposed  a  fiscal  difficulty, 
but  did  not  attach  a  particular  time  to  the  contract  The  company 
were  sellers,  and  the  goods  sold  remained  in  their  possession.  The 
property  never  passed.  Simmonds  v.  Swift,  6  B.  &  Cr.  857.  [Lord 
Campbell  —  No  demand  was  made  for  delivery,  but  the  inquiry  was, 
what  allowance  would  be  made  for  the  deficiency  of  the  article  which 
was  to  have  been  delivered  ?] 

Leith,  (with  Greenwood.)  All  the  cases  referred  to  relate  to  con- 
version, and  this  case  of  destruction  is  to  be  brought  within  the  same 
rale ;  but  none  of  the  cases  cited  decide  the  point,  whether  a  party  is 
bound  to  take  a  preceding  wrongful  act,  which  may  or  may  not  be 
known  to  him,  as  the  breach  of  the  agreement  on  which  the  right  of 
action  accrued.  In  this  case  there  is  not  sufficient  evidence  to  show 
the  total  destruction  of  the  salt,  and,  in  fact,  the  very  inquiry  instituted 
shows  that  it  was  not  in  the  warehouses  at  the  time  of  the  inundation. 
Indeed,  it  is  almost  certain  that  it  had  been  stolen  or  made  away  with  by 
some  of  the  keepers  before  the  date  of  the  inundation,  and  the  non-com- 
ptetion  of  the  contract  was  brought  about  by  the  fraud  of  ttie  vendors' 
servants.  But  the  judicial  inquiry  instituted,  and  the  report  of  the 
officer,  are  sufficient  acknowledgments  to  take  the  case  out  of  the 
statute.  Collins  v.  Hale,  Chit,  on  Contracts,  45.  The  East  India  Com- 
pany v.  Prince,  Russ.  &  M.  407.  Pierce  v.  Brewster,  12  Moore,  515. 
[It  was  then  argued  that  stat  9  Geo.  4  did  not  apply.] 

Wigram,  in  reply. 

Feb.  15.  Lord  Campbell,  after  stating  the  facts.  We  entirely 
agree  with  the  Court  below  in  thinking  that  the  first  ground  on  which 
the  verdict  was  impeached  cannot  be  supported.    From  the  notes  of 
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the  trial  set  out  in  the  application,  there  is  a  doubt  whether  the  conn- 
eel  for  the  company  did  more  than  object  to  the  regularity  of  the  order 
under  which  the  documents  were  produced,  and  this  certainty  could 
not  be  inquired  into  at  the  trial  Supposing,  however,  that  the  an- 
swer ought  to  have  been  read,  still,  before  a  new  trial  is  granted  for 
withholding  it,  the  defendants  were  bound  to  show  that  it  might  have 
materially  influenced  the  verdict  The  common  law  Courts  in  Eng- 
land have  considered  themselves  compelled  to  grant  a  new  trial  if  any 
evidence  had  been  improperly  admitted  or  rejected  at  Nisi  Prius,  how- 
ever little  it  may  weigh,  because  the  objecting  party  might  have 
tendered  a  bill  of  exceptions,  upon  which  the  Court  of  Error  would  be 
bound  to  grant  a  venire  de  novo ;  and  to  save  the  delay  and  expense 
of  such  a  proceeding,  it  has  been  thought  more  convenient  that  a  new 
trial  should  be  granted  by  the  Court  in  which  the  action  was  originally 
brought  But  it  has  been  certified  to  us  by  Sir  Edward  Ryan,  the# 
very  learned  ex-Chief  Justice  of  Calcutta,  that  a  different  rule  prevails 
in  the  Supreme  Court  there  ;  and  considering  the  constitution  of  that 
Court,  and  the  line  of  distinguished  men  who  have  presided  in  it, 
strange  would  it  have  been  if  the  rule  had  not  been  different  The 
same  individuals  being  judges  and  jurymen,  the  proceedings  would 
be  preposterous  if,  in  their  capacity  of  judges,  they  were  to  grant  a 
new  trial,  before  themselves  as  jurymen,  by  reason  of  the  admission 
or  rejection  of  evidence  which  they  feel  could  not  alter  the  verdict. 
They  very  properly  follow  the  practice  of  equity  judges  in  England, 
where  an  issue  has  been  granted,  and  an  application  is  made  for  a  new 
trial  on  the  ground  of  the  improper  rejection  or  admission  of  evidence. 
Here  no  bill  of  exception  lies,  and  although  the  objection  is  in  strict- 
ness well  founded,  a  new  trial  is  granted  or  refused,  according  to  the 
importance  of  the  evidence  which  has  been  admitted  or  rejected. 
The  learned  judges  in  the  present  case  thought  that  the  answer  could 
not  have  influenced  their  verdict.  We  have  carefully  read  the  answer, 
and  have  come  to  the  same  conclusion ;  we  therefore  think  that,  on 
the  first  ground,  the  verdict  ought  not  to  be  disturbed. 

It  would  have  been  very  satisfactory  to  us  if,  consistently  with  the 
rules  of  law,  we  could  have  found  evidence  to  show  that  any  cause 
of  action  stated  in  the  declaration  arose  to  the  plaintiff  within  six 
years  before  the  commencement  of  his  suit  There  seems  no  doubt 
that  the  defendants  have  broken  their  contract  with  him,  and  that  if 
lie  had  commenced  his  action  against  them  in  February,  1832,  instead 
of  agreeing  to  the  inquiry,  which  was  conducted  so  tediously,  he 
would  have  been  entitled  to  damages  equivalent  to  the  salt  which  re- 
mained undelivered.  But  this  inquiry,  through  the  fault  of  the  com- 
pany's servants,  was  not  terminated  till  the  16th  May,  1838.  Almost 
as  soon  as  the  final  refusal  of  the  company  to  return  any  part  of  the 
purchase  money  was  communicated  to  the  plaintiff,  he  commenced 
the  present  action.  It  will,  therefore,  be  an  extreme  hardship  on  him 
if,  by  reason  of  this  delay,  which  they  occasioned,  they  may  success- 
fully defend  themselves  by  pleading  the  Statute  of  Limitations.  But 
At  is  the  duty  of  all  courts  of  justice  to  take  care,  for  the  general  good 
of  the  community,  that  hard  cases  -do  not  make  bad  law.     Upon  4he 
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special  counts  of  the  declaration,  the  cause  of  action  disclosed  is  the 
refusal  to  deliver  the  residue  of  the  salt  purchased  and  paid  for.  When 
did  this  accrue  ?  From  that  point  of  time  the  Statute  of  Limitations 
began  to  run,  and  when  it  once  began  to  run  nothing  could  stop  it,  so 
that,  in  six  years  thereafter,  the  right  of  suit  was  barred.  The  rule  is 
firmly  established,  that  in  assumpsit  the  breach  of  contract  is  the 
cause  of  action,  and  that  the  statute  runs  from  the  time  of  the  breach, 
even  where  there  is  fraud  on  the  part  of  the  defendant.  That  is  laid 
down  in  Battley  v.  Faulkner,  3  B.  &  Al.  288 ;  Short  v.  Macarlhy,  Id. 
626 ;  and  Brown  v.  Howard,  2  Br.  &  B.  73.  When  the  plaintiff  tried 
to  obtain  the  10,000  maunds  of  salt,  and  he  was  told  by  the  agents 
of  the  company  that  there  was  no  salt  in  the  golahs  to  deliver  to  him, 
the  contract  was  undoubtedly  broken,  and  the  cause  of  action  had 
accrued. 

It  has  been  contended  that  the  subsequent  negotiations  and  inqui- 
ries suspended  the 'operation  of  the  statute  till  1838,  when  there  was 
a  final  refusal  to  make  any  compensation,  or  that  a  new  right  of  ac- 
tion then  accrued.  But  no  authority  has  been  or  can  be  cited  to 
support  either  of  these  propositions,  and  we  are  reluctantly  obliged  to 
overrule  them  both.  There  might  be  an  agreement  that,  in  consider- 
ation of  an  inquiry  into  the  merits  of  a  disputed  claim,  advantage 
should  not  be  taken  of  the  Statute  of  Limitations  in  respect  'of  the 
time  employed  in  the  inquiry,  and  an  action  might  be  brought  for 
breach  of  such  an  agreement.  But  if,  to  an  action  for  the  original 
cause  of  action,  the  Statute  of  Limitations  is  pleaded,  upon  which 
issue  is  joined,  proof  being  given  that  the  action  did  clearly  accrue 
more  than  six  years  before  the  commencement  of  the  suit,  the  defend- 
ant, notwithstanding  any  agreement  to  inquire,  is  entitled  to  the  ver- 
dict. Peel,  C.  J.,  rests  the  judgment  of  the  Court  upon  the  suppo- 
sition that  there  had  been  no  refusal  to  deliver  the  salt  till  the  conclu- 
sion of  the  inquiry.  Till  then  there  certainly  had  been  no  absolute 
refusal  to  make  compensation,  by  returning  part  of  the  purchase 
money ;  but  in  1831  and  1832  there  had  been  a  refusal  to  deliver  the 
salt  The  controversy  then  was,  whether  the  salt  was  in  the  golahs 
at  the  time  of  the  second  inundation ;  but  whether  it  was  or  not,  the 
contract  was  equally  broken,  and  neither  party  contemplated  a  per- 
formance of  the  contract  by  any  further  delivery  of  the  salt.  The 
inquiry  was  only  to  decide  whether  a  pecuniary  compensation  was  to 
be  made,  and  what  should  be  the  amount  of  it  Although  the  judg- 
ment of  the  Court  rested  entirely  upon  the  special  counts  of  the 
declaration,  it  has  been  very  ingeniously  urged  at  our  bar  that  the 
plaintiff  may  recover  the  price  of  the  10,000  deficient  maunds  on  the 
count  for  money  had  and  received,  as  the  contract  may  be  considered 
as  subsisting  till  Mr.  Barlow's  report,  and  that  it  was  subsequently 
rescinded.  But  there  appear  to  us  to  be  insuperable  difficulties  to  be 
encountered  in  attempting  so  to  shape  the  plaintiffs  case.  There  is  no 
stipulation  in  the  original  contract  for  allowing  it  to  be  rescinded  by 
either  party,  either  entirely  or  partially;  and  the  defendants  have 
never  agreed  to  its  being  in  any  way  rescinded.  Then  there  clearly 
has  not  been  <an  entire  failure  of  consideration,  for  the  plaintiff  has 
vol.  i.  5 
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received  and  disposed  of  nearly  34,000  maunds  of  salt,  delivered  to 
him  by  the  defendants.  The  contract  could  not  afterwards  be  re- 
scinded by  the  plaintiff,  and  his  only  remedy  was  an  action  for  the 
breach  of  it,  in  not  delivering  the  residue  of  the  salt,  to  which  he  was 
entitled.  Even  if  he  could  proceed  as  upon  the  rescinding  of  the 
contract,  the  Statute  of  Limitations  would  equally  be  a  bar  to  the 
count  for  money  had  and  received,  for  he  might  have  brought  his  ac- 
tion on  this  count  as  well  in  1832  as  in  1839.  We  have  been  told, 
in  answer  to  this  objection,  that  the  transactions  in  the  interval 
amount  to  an  acknowledgment,  which  will  take  the  case  out  of  the 
stat  21  Jac  1,  and  that  the  stat  9  Geo.  4  does  not  apply,  because 
this  action  had  been  commenced  before  this  statute  was  made  law  in 
India.  But  there  were  repeated  decisions  in  Westminster  Hall,  that 
it  applied  to  actions  pending  when  it  passed,  and  in  India  it  must 
have  the  like  operation.  Besides,  independently  of  the  9  Geo.  4,  no 
sufficient  evidence  was  offered  to  take  the  case  out  of  the  stat.  21  Jac. 
1,  for  in  none  of  the  correspondence  or  negotiations  did  the  company 
ever  acknowledge  that  they  were  indebted  to  the  plaintiff,  or  that  they 
were  liable  to  him  in  any  shape. 

We  are,  therefore,  of  opinion,  that  the  rule  for  setting  aside  the 
verdict  and  granting  a  hew  trial  should  be  made  absolute.  This  is 
the  decision  of  the  Court,  and  I  will,  merely  as  an  individual,  in  the 
presence  of  the  very  respectable  parties,  throw  out  a  suggestion,  that, 
instead  of  there  being  a  new  trial,  it  is*  possible  there  might  be  an 
arrangement  between  the  parties,  because  the  merits  seem  to  be 
clearly  in  favor  of  the  plaintiff.  When  you  consider  that  the  salt  was 
weighed  out  of  a  large  parcel,  it  is  quite  certain  that  the  property 
remained  in  the  company,  the  sellers ;  and  that,  therefore,  the  action 
might  well  be  maintained,  supposing  that  the  salt  was  lost  by  the 
inundation ;  and  had  it  not  been  for  the  inquiry  that  took  place,  there 
is  no  doubt  that  the  plaintiff  could  have  brought  his  action,  and  would 
have  been  entitled  to  recover.  The  damages  seem  to  be  excessive, 
because  there  was  no  allowance  made  for  golah  rent,  or  for  wastage. 
But  I  should  hope,  speaking  merely  as  an  individual,  (this  is  no  part 
of  the  judgment  of  the  Court)  — but  speaking  merely  as  an  individ- 
ual, I  should  express  the  hope,  and  it  would  be  very  gratifying  to  me 
if  I  thought  it  might  reasonably  be  entertained,  that,  instead  of  a  new 
trial,  there  might  be  an  arrangement  which  should  do  justice  to  both 
parties.  [  Wigram.  —  What  has  fallen  from  your  Lordship  will,  of 
course,  be  communicated.]  I  may  say,  that,  although  we  all  entirely 
concur  in  the  judgment  which  has  been  delivered,  we  all  came  to 
that  opinion  with  the  greatest  reluctance,  and  that  it  would  be  very 
satisfactory,  I  believe,  to  every  member  of  the  Court,  if  such  an 
arrangement  as  I  have  suggested  could  be  made ;  but  we  do  not  take 
upon  ourselves  to  offer  to  give  any  recommendation  upon  the  subject 

• 

The  Judge  op  the  Admiralty  Court.  We  all  concur  in  the 
opinion  which  has  been  now  expressed  by  Lord  Campbell. 
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hi  re   The    London   and   Birmingham   Railway  Company's  Act, 

(1833,)  AND 

jjt  re   The    London   and    North -Western   Railway    Company's 

Act,  (1846,)  ex  parte  Eton  College.1 

November  4,  1850. 

Railway —  Costs  of  cm  intermediate  Investment —  Railway  Compaw/s 

Acts f  Construction  of. 

The  L.  &  B.  Railway  Company,  under  their  act,  (1833,)  purchased  land  of  Eton  College, 
and  in  May,  1846,  paid  the  purchase  money  into  court.  That  act  authorized  the  interme- 
diate investment  of  6uch  money  in  the  funds,  bnt  was  silent  as  to  the  costs  of  such  invest- 
ment By  the  8  &  9  Vict  c,  cciv.,  the  L.  &  B.  Railway  Company,  and  certain  other  com- 
panka,  were  consolidated  and  incorporated  together  under  the  style  of  the  L.  &  N.  W. 
Railway  Company.  By  the  first  section,  the  existing  acts  of  the  several  companies  were 
repealed,  and  the  companies  dissolved ;  with  a  proviso  that  such  repeal  should  not  annul 

'  e^ny  purchase,  &c.,  made  thereunder;  and  by  section  10,  where  any  sum  of  money  had 
been  paid  into  the  Bank  on  account  of  the  purchase  of  land  by  any  of  the  dissolved  com- 
panies, the  same  was  to  be  disposed  of  pursuant  to  the  act  under  which  it  had  been  paid 
in  5  and  all  the  provisions  of  the  repealed  act,  in  relation  thereto,  were,  for  the  purposes 
of  this  act,  to  remain  in  full  force,  &c.;  and  by  section  11,  the  Lands  Clauses  Consolida- 
tion Act,  1845,  was  incorporated  with  this  act.  The  80th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  provided,  that  in  the  case  of  moneys  paid  into  the  Bank,  under 
that  or  the  special  act,  (the  word  "  special "  being  interpreted  by  sect.  2  as  an  act  to  be  after- 
words passed,)  the  costs  of  and  incident  to  an  intermediate  investment  in  the  funds  should 
be  borne  by  the  company.  Upon  the  petition  of  Eton  College  in  1849  for  an  investment 
of  the  purchase  money  m  the  funds,  it  was  held,  that  the  L.  &  N.  W.  Railway  Company 
were  liable  to  pay  to  the  petitioners  the  costs  of  such  intermediate  investment  in  the 
terms  of  the  80th  section  of  the  Lands  Clauses  Consolidation  Act,  1845. 

Where  the  words  of  a  railway  company's  act  are  capable  of  two  interpretations,  bnt  the 
general  intent  of  the  legislature  is  complete  indemnification  to  the  party  whose  land  is 
taken  by  the  company,  the  court  will  incline  to  that  construction  of  the  words  which  will 
make  them  consistent  with  the  general  intent 

By  the  3  &  4  WilL  4,  c.  xxxvi.,  "  The  London  and  Birmingham 
Railway  Company "  was  incorporated  for  the  purpose  of  making  a 
Tailway  from  London  to  Birmingham.  That  act,  after  empowering 
the  company  to  purchase  and  hold  lands  for  the  purpose  of  the  un- 
dertaking, enacted,  that  if  any  money  should  be  agreed  or  awarded 
to  be  paid  for  the  purchase  of  any  lands  to  be  taken,  which  any  cor- 
poration, or  other  incapacitated  person,  should  be  entitled  unto  or 
interested  in,  such  money  should,  in  case  the  same  should  amount  to 
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or  exceed  the  sum  of  200Z.,  be  paid  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  Accountant  General,  &c.,  and 
should,  when  so  paid  in,  there  remain  until  the  same  should  by  order 
of  the  court,  made  in  a  summary  way  upon  petition,  be  applied  either 
in  the  purchase  or  redemption  of  the  land  tax,  or  in  or  towards  the 
discharge  of  any  debt  or  other  incumbrance  affecting  the  said  lands, 
or  affecting  other  lands  standing  settled  therewith,  to  the  same  or  the 
like  uses,  trusts,  intents  or  purposes,  or  until  the  same  should,  upon 
the  like  application,  be  laid  out  by  order  of  the  said  court,  made  in  a 
summary  way,  in  fhe  purchase  of  other  lands  to  be  settled  to  the  like 
uses  ;  and  in  the  mean  time  and  until  such  purchase  could  be  made, 
the  said  money  might  by  order  of  the  said  Court,  upon  application 
thereto,  be  invested  by  the  said  Accountant  General  in  his  name  in 
the  purchase  of  3/.  per  cent,  consolidated  or  3/.  per  cent,  reduced  bank 
annuities,  or  in  other  government  or  in  other  real  securities.  And  it 
was  thereby  further  enacted,  that  where  by  reason  of  any  disability 
or  incapacity  of  any  party  entitled  to  any  lands  to  be  taken  under 
the  authority  of  that  act,  the  purchase  money  for  the  same  should  be 
required  to  be  paid  into  the  Bank  of  England  to  be  applied  in  the 

!>urchase  of  other  lands  to  be  settled  to  the  like  uses,  it  should  be 
awful  for  the  said  Court  to  order  the  expenses  of  all  such  purchases, 
or  so  much  of  such  expenses  as  the  Court  should  deem  reasonable, 
together  with  the  necessary  costs  and  charges  of  obtaining  such  or* 
der,  to  be  paid  by  the  said  company ;  and  the  said  company  should 
from  time  to  time  pay  such  sums  of  money  for  such  purposes  as  the 
said  Court  should  direct. 

By  the  80th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
(8  Vict  c.  18,)  it  was  enacted,  that  in  all  cases  of  moneys  deposited 
in  the  bank  under  the  provisions  o(  that  or  the  special  act,  or  an  act 
incorporated  therewith,  (except  as  therein  excepted,)  it  should  be  law- 
ful for  the  Court  of  Chancery  to  order  the  costs  of  the  following 
matters,  including  therein  all  reasonable  charges  and  expenses  inci- 
dent thereto,  to  be  paid  by  the  promoters  of  the  undertaking;  that  is 
to  say,  the  costs  of  the  purchase  or  taking  of  the  lands,  or  which 
should  have  been  incurred  in  consequence  thereof,  other  than  such 
costs  as  were  therein  otherwise  provided  for,  and  the  costs  of  the  in- 
vestment of  such  moneys  in  government  or  real  securities,  and  of  the 
reinvestment  thereof  in  the  purchase  of  other  lands,  and  also  the 
costs  of  obtaining  the  proper  orders  for  any  of  the  purposes  aforesaid, 
and  of  the  orders  for  the  payment  of  the  dividends  and  interest  of 
the  securities  upon  which  such  moneys  should  be  invested,  and  for 
the  payment  out  of  court  of  the  principal  of  such  moneys,  or  of  the 
securities  whereon  the  same  should  be  invested,  and  of  all  proceed* 
ings  relating  thereto,  except,  such  as  were  occasioned  by  litigation 
between  adverse  claimants. 

A  portion  of  the  estate  of  Eton  College  being  required  for  the  pur- 
poses of  the  London  and  Birmingham  Railway  Company,  the  com- 
pany contracted  with  the  College  for  the  purchase  of  the  same  at  the 
sum  of  950/.,  which  sum  was  paid  into  the  Bank  of  England  on  the 
23d  of  May,  1846,  in  the  name  and  with  the  privity  of  the  Accountant 
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General, "  ex  parte  the  London  and  Birmingham  Railway  Company ; * 
and  in  1847  the  lands  so  taken  were  conveyed  by  the  College  to  the 
company. 

By  the  9  &  10  Vict  c.  cciv.,  (1846,)  intituled  u  An  act  to  consolidate 
the  London  and  Birmingham,  Grand  Junction,  and  Manchester  and 
Birmingham  Railway  Companies,"  it  was  enacted,  1. "  That  from  and 
immediately  after  the  passing  of  this  act  the  said  several  hereinbefore 
recited  acts  relating  to  the  London  and  Birmingham,  the  Grand  Junc- 
tion, and  the  Manchester  and  Birmingham  Railways  respectively  shall 
be  and  the  same  are  hereby  repealed,  and  the  several  companies  by 
the  same  acts,  or  any  of  them  incorporated,  shall  be  and  the  same  are 
hereby  dissolved :  Provided  nevertheless,  that  the  repealing  of  the  said 
acts  shall  not  revive  any  acts  or  provisions  of  any  acts  by  the  said 
recited  acts  repealed,  and  shall  not  annul  or  in  anywise  prejudice  or 
affect  any  purchase,  sale,  conveyance,  grant,  contract,  security,  act, 
matter,  or  thing  whatsoever  heretofore  made,  done,  committed,  or  ex- 
ecuted under  or  by  virtue  or  in  pursuance  of  the  said  repealed  acts,  or 
any  of  them,  but  all  such  purchases,  sales,  conveyances,  grants,  con- 
tracts, securities,  acts,  matters,  and  tilings  shall  be,  and  the  same  are 
hereby  declared  to  be,  as  good,  valid,  and  effectual  to  all  intents  and 
purposes  whatsoever,  as  if  the  said  acts  had  not  been  repealed :  pro- 
vided also,  that  except  as  is  herein  otherwise  specially  provided,  or 
except  so  far  as  the  same  may  be  repugnant  to  the  provisions  of  this 
act,  nothing  herein  contained  shall  extend  in  any  way  to  defeat,  affect, 
or  prejudice  any  rights,  privileges,  liberties,  powers,  easements,  accom- 
modations, or  exemptions,  which  under  or  by  virtue  of  the  said  recited 
acts,  or  any  of  them,  are  given,  granted,  continued,  or  reserved  to  or 
for  the  benefit  of  any  persons  or  corporations  whose  estates,  properties, 
or  interests  are,  have  been,  or  may  be  in  anywise  affected  in  or  by  the 
making  or  maintaining  or  otherwise  on  account  of  the  railways,  branch- 
es, and  works  by  the  same  acts  respectively  authorized  to  be  made 
and  maintained,  or  to  which  such  persons  or  corporations  are  or  may 
be,  or  but  for  the  repeal  of  the  said  recited  acts  would  have  been  oth- 
erwise entitled ;  but  all  such  rights,  privileges,  liberties,  powers,  ease- 
ments, accommodations,  and  exemptions  shall  be  and  they  are  hereby 
declared  to  be  as  valid  and  effectual  as  if  the  said  recited  acts  had  not 
been  repealed,  and  such  several  persons  and  corporations  shall  be 
entitled  to  and  shall  have,  use,  and  enjoy  the  same  rights,  &c.,  or  such 
and  so  many  of  them  as  immediately  before  the  passing  of  this  act 
they  were  entitled,  or  as  but  for  the  passing  of  this  act  they  would 
hereafter  have  been  entitled  to  have,  use,  and  enjoy,  as  fully  and  effec- 
tually as  if  the  said  acts  had  not  been  repealed,  and  shall  and  may 
have  and  be  entitled  to  such  or  the  like  powers  and  remedies  upon  and 
against  the  said  company  hereby  incorporated  for  securing  the  posses- 
sion, use,  and  enjoyment  of  such  rights,  &c.,  as  under  the  provisions 
of  the  said  recited  acts  they  had,  or  were,  or  would,  or  might  have 
been  entitled  to  against  the  said  dissolved  companies,  or  any  of  them, 
in  case  the  said  recited  acts  had  not  been  repealed ;  and  all  such  pen- 
alties, damages,  moneys,  costs,  and  expenses  as  under  the  provisions 
of  the  said  recited  acts,  or  any  of  them,  would  or  hereafter  might  have 
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become  payable  to  or  recoverable  by  such  persons  and  corporations  as 
aforesaid  of  and  from  the  said  dissolved  companies,  or  any  of  them, 
in  case  the  same  acts  had  not  been  repealed,  shall  and  may  be  paya- 
ble by  and  recoverable  from  the  said  company  hereby  incorporated,  in 
such  manner  and  by  such  ways  and  means  as  the  same  are  respective- 
ly made  payable  and  recoverable  under  the  provisions  of  the  said 
recited  acts  respectively." 

2.  "  That  the  Companies  Clanses  Consolidation  Act  shall,  so  far  as 
the  same  is  applicable,  and  is  not  modified  by  this  act  or  inconsistent 
with  the  provisions  thereof,  be  held  to  apply  to  the  company  hereby  in- 
corporated, and  shall  be  read  and  construed  as  forming  part  of  this  act ; 
and  the  Railways  Clauses  Consolidation  Act,  1845,  shall,  so  far  as  the 
same  is  applicable  and  is  not  modified  by  this  act,  or  inconsistent  with 
the  provisions  thereof,  be  held  to  apply  to  the  company  hereby  incorpo- 
rated, and  the  railways  and  works  by  this  act  vested  in  and  authorized 
to  be  made  by  the  company  hereby  incorporated,  and  shall  be  read  and 
construed  as  forming  part  of  this  act,  to  all  intents  and  purposes,  as  if 
the  said  railways  and  works  made  under  the  powers  and  provisions  of 
the  said  acts  hereby  respectively  repealed  had  been  made  under  the 
powers  and  provisions  of  the  said  Railways  Clauses  Consolidation  Act, 
1845,  instead  of  the  said  repealed  acts,  and  as  if  the  said  Railways 
Clauses  Consolidation  Act,  1845,  had  been  expressly  made  applicable 
and  had  been  applied  to  or  authorized  to  be  applied  to  the  railways 
existing  at  the  time  of  the  passing  of  the  same  act,  as  well  as  to  railways 
which  should  by  any  act  which  should  be  passed  after  the  passing  of 
the  said  Railways  Clauses  Consolidation  Act,  1845,  be  authorized  to 
be  constructed,  and  as  if  the  said  existing  railways  hereby  vested  in  the 
company  hereby  incorporated,  and  hereby  expressly  or  by  reference 
authorized  to  be  constructed,  had  been  expressly  or  by  reference  author- 
ized to  be  made  and  constructed  under  the  powers  and  provisions  of 
this  act" 

By  the  3d  section  it  was  provided  that  the  said  recited  companies 
should  be  together  incorporated  by  the  name  of  the  London  and  North- 
western Railway  Company. 

9.  "  That  in  all  cases  in  which  any  of  the  said  dissolved  companies 
previously  to  the  passing  of  this  act,  under  the  powers  or  provisions  of 
any  of  the  acts  hereby  repealed  or  any  other  acts,  have  entered  into  any 
contract  for  the  purchase  of,  or  shall  have  taken  or  used  any  land  which 
at  the  time  of  the  passihg  of  this  act  shall  not  be  effectually  conveyed  to 
such  company,  or  the  purchase  money  in  respect  of  which  shall  not  have 
been  duly  paid  by  such  company,  then  and  in  every  such  case  such  con- 
tract shall  be  completed  and  such  land  shall  be  conveyed  to  the  compa- 
ny hereby  incorporated,  or  as  such  company  shall  direct ;  and  such 
purchase  money  shall  be  paid  and  applied,  pursuant  to  the  act  or  acts 
under  which  such  contract  shall  have  been  made  or  such  land  shall  have 
been  taken  or  used ;  and  all  the  clauses,  provisions,  powers,  and  author- 
ities contained  in  such  act  or  acts  in  relation  to  the  completion  of  such 
contract,  and  the  purchase  and  conveyance  of  such  land,  and  the  pay- 
ment and  application  of  the  purchase  money  in  respect  thereof,  shall 
for  the  purposes  of  this  act  remain  in  full  force,  and  shall  be  construed 
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and  taken  as  if  the  company  hereby  incorporated  were  named  in  suet 
act  or  acts  and  contract  respectively,  instead  of  the  company  which 
shall  have  entered  into  such  contract  or  taken  or  used  such  land." 

10.  M  That  in  all  cases  in  which  under  the  provisions  of  any  of  the 
acts  hereby  repealed  or  any  acts  repealed  by  such  lastly-mentioned  acta, 
or  any  other  acts,  any  sum  of  money  has  already  been  paid  by  any  of 
the  said  dissolved  companies,  or  by  any  company  incorporated  with 
such  companies,  or  any  of  them,  or  shall  hereafter  be  paid  by  them  or 
any  of  them,  or  the  company  hereby  incorporated,  into  the  Bank  of 
England,  to  any  trustee  or  trustees  on  account  of  the  purchase  of  any 
land  or  any  interest  therein,  or  for  any  compensation  or  satisfaction  or 
on  any  other  account,  such  sum  or  the  stocks,  funds,  or  securities  in  or 
upon  which  the  same  has  been  or  shall  be  invested  either  by  the  order  of 
the  Court  of  Exchequer  or  the  Court  of  Chancery  or  otherwise  howso- 
ever, and  the  interest,  dividends,  and  annual  produce  thereof  shall  be 
applied  and  disposed  of  pursuant  to  the  act  or  acts  under  which  the 
same  has  been  or  shall  be  so  paid  into  the  Bank  of  England  or  to  such 
trustee  or  trustees  as  aforesaid ;  and  all  the  clauses,  provisions,  pow- 
ers, and  authorities  contained  in  such  act  or  acts  in  relation  to  such 
moneys,  stocks,  funds,  and  securities,  and  the  dividends  and  annual 
produce  thereof  shall  for  the  purposes  of  this  act  remain  in  full  force, 
and  shall  be  construed  and  taken  as  if  the  company  hereby  incorpo- 
rated were  named  in  each  such  act  instead  of  the  company  to  which 
such  act  relates." 

11.  "  That  subject  to  the  pipvisions  hereinbefore  contained,  the 
Lands  Clauses  Consolidation  Act,  1845,  shall  be  incorporated  with 
this  act" 

In  November,  1849,  the  Provost  and  College  of  Eton  presented 
their  petition  in  the  matter  of  the  London  and  Birmingham  Railway 
Company's  Act,  1833,  and  in  the  matter  of  the  London  and  North- 
western Railway  Company's  Act,  1846,  praying  that  the  said  sum 
of  950/.  might  be  laid  out  in  the  purchase  of  SL  per  cent  consolidated 
or  reduced  annuities,  in  the  name  and  with  the  privity  of  the  Account- 
ant General,  to  an  account  entitled,  a  The  account  of  the  Ptovost  and 
College  of  Eton,"  and  that  the  dividends  thenceforth  accruing  might 
be  paid  to  the  petitioners ;  and  that  it  might  be  referred  to  the  Taxing 
Master  to  tax  the  costs,  charges,  and  expenses  of  the  petitioners  oi 
and  attending  the  investment  of  the  said  sum  in  the  said  government 
securities,  and  for  the  payment  of  the  dividends  thereof,  and  of  such 
government  securities,  together  with  the  necessary  costs  and  charges 
of  obtaining  the  proper  orders  for  such  purposes,  and  that  such  costs, 
charges,  and  expenses,  when  taxed,  might  be  paid  by  the  said  London 
and  North- Western  Railway  Company  to  the  petitioners. 

The  Vice  Chancellor  of  England  made  the  order  as  to  costs  in  con- 
formity with  the  prayer  of  the  petition.  The  London  and  North- 
western Railway  Company  appealed  from  so  much  of  that  order  as 
related  to  the  payment  of  costs. 

Mr.  Bolt  and  Mr.  Speed,  for  the  appellants.  The  land  in  question 
was  taken  under  the  powers  of  the  London  and  Birmingham  Railway 
Act,  1833 ;  v^'aich  does  not  provide  for  the  costs  of  intermediate  in- 
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vestment  of  the  purchase  money.  By  the  10th  section  of  the  London 
and  North- Western  Railway  Company's  Act  it  is  provided,  that 
where  any  purchase  money  shall  have  been  paid  into  the  Bank  of 
England,  under  the  provisions  of  any  of  the  acts  thereby  repealed, 
such  sum  shall  be  applied  and  disposed  of  pursuant  to  the  act  under 
which  the  same  shall  have  been  paid  in,  and  all  the  clauses,  provisions, 
&c.j  contained  in  such  act  in  relation  to  such  moneys,  shall  for  the 
purposes  of  this  act  remain  in  full  force,  &c.  The  costs,  therefore,  of 
this  investment  must  be  regulated  by  the  London  and  Birmingham 
Railway  Act  The  Court  has  no  jurisdiction  to  order  payment  of  the 
costs,  except  they  are  expressly  provided  for  by  the  act — In  re  Isaac, 
4  Myl.  &  Cr.  11 ;  Ex  parte  Taylor,  1  Y.  &  Coll.  Exch.  229;  s.  c.  4 
Law  J.  Rep.  (n.  s.)  Ex.  Eq.  33 ;  Ex  parte  Cooke,  7  Jurist,  639 ;  Ex 
parte  Molyneux,  2  Col.  273 ;  Ex  parte  Lang-ton,  11  Jurist,  686.  The 
11th  section  of  the  London  and  North-Western  Railway  Company's 
Act  applies  to  contracts  made  after  the  passing  of  that  act ;  and  the 
80th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  applies 
only  to  moneys  deposited  in  the  Bank  under  this  or  the  special  act ; 
which  words,  "  special  act,''  by  the  interpretation  clause,  (sect  2,) 
mean  acts  hereafter  to  be  passed. 

Mr.  Stuart,  for  the  respondents.  The  9th  and  10th  sections  of  the 
London  and  North- Western  Railway  Company's  act  are  provisions 
for  sale  and  purchase  of  lands,  and  do  not  relate  to  the  question  of 
costs,  which  must  be  regulated  by  .the  80th  section  of  the  Lands 
Clauses  Consolidation  Act,  incorporated  into  the  London  and  North- 
western Railway  Company's  Act 

Mr.  RoU  replied. 

The  Lord  Chancellor.  Applying  my  mind  as  far  as  I  am  able 
to  this  question,  I  own  that  it  does  not  appear  to  me  to  be  suscepti- 
ble of  any  very  serious  doubt  I  have  been  anxious  to  hear  what 
might  be  said  on  both  sides,  understanding  that  the  effect  of  the  de- 
cision pronounced  in  this  case  would  be  to  govern  numerous  other 
cases,  arid  that  therefore  it  was  fit  that  I  should  be  possessed  of  all 
the  information  which  the  bar  could  afford  me  before  I  pronounced  a 
decision.  I  own  that  the  effect  of  the  argument  has  not  produced  any 
serious  doubt  in  my  mind  as  to  what  should  be  the  decision. 

It  is  to  be  observed  that  the  circumstances  out  of  which  this  ques- 
tion arises  are  that  of  a  compulsory  purchase,  in  part  for  the  benefit 
of  the  public,  and  in  part  for  the  benefit  of  private  speculators,  who 
rendered  that  benefit  for  the  public  on  certain  terms.  What  must  be 
supposed  would  be  reasonably  done  by  the  legislature  on  such  an 
occasion,  where  it  had  to  deal  not  only  with  property  possessed  by 
persons  in  their  own  right,  and  for  their  own  benefit  exclusively,  but 
also  with  trust  property,  settled  property,  and  property  of  charities  ? 
One  may  reasonably  suppose,  if  one  had  to  speculate  on  what  Parlia- 
ment would  do,  instead  of  what  they  have  done,  that  they  would  place 
the  owner  of  the  properly — the  cestui*  que  trust — the  charity — in  pre- 
cisely the  same  situation,  as  far  as  it  could  be  done,  in  point  of  bene- 
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fit,  as  if  the  properly  had  not  been  interfered  with  tinder  the  statute. 
It  is  not  fit  either  that  persons  individually  interested  in  property,  or 
cestui*  que  trust,  or  charities,  should  pay  any  portion  of  the  costs,  or 
that  they  should  sustain  any  loss  by  the  carrying  into  effect  objects  of 
public  benefit;  they  would  not  benefit  exclusively,  the  public  generally 
would  benefit;  and  they,  in  common  with  the  public,  would,  by  what- 
ever means  the  costs  were  provided  for,  sustain  their  portion  without 
having  any  special  portion  cast  on  them  by  the  act 

The  act  of  Parliament  dealt  with  land.  Consequently,  the  attention 
of  the  legislature  was  directed  to  the  power  that  would  be  necessary 
to  be  possessed  by  the  company  to  take  the  land,  and  the  clauses  that 
would  be  necessary  to  secure  the  rights  of  parties  interested  in  the 
land  so  to  be  taken ;  and  accordingly  it  appears  that  in  this  act,  by 
section  42,  it  professes  to  provide  for  the  application  of  the  purchase 
money,  and  it  places  parties  whose  land  was  to  be  taken  by  the  com- 
pany in  the  same  situation  in  point  of  benefit  and  advantage  as  they 
would  have  been  in  if  their  rights  had  not  been  disturbed,  and' there- 
fore provides,  in  certain  cases,  that  the  money  shall  be  applied  in  the 
repurchase  of  land ;  and  it  directs  that  the  expense  of  such  repur- 
chase, or  such  part  as  the  Court  should  think  reasonable,  together 
with  the  costs  of  obtaining  the  order,  shall  be  paid  by  the  company. 
I  shall  not  offer  any  opinion  with  respect  to  the  construction  of  that 
eiause,  as  the  decision  of  this  case  is  admitted  not  to  depend  on  the 
construction  of  that  clause.  It  has  already  received  its  construction ; 
and  it  is  unnecessary  to  consider  whether  that  construction  was  or 
was  not  right,  or  whether  it  has  or  ha,s  not  gone  to  such  an  extent  as 
that  it  ought  to  bind ;  agreeing  with  the  observation  that  when  an  act 
of  Parliament  has  come  under  the  consideration  of  competent  jurisdic- 
tions, and  has  received  a  uniform  construction,  it  would  be  dangerous, 
and  it  would  require  a  very  strong  case  indeed  in  order  to  induce  any 
other  tribunal  before  which  it  may  come,  to  act  inconsistently  with 
those  previous  decisions  and  that  acquiescence  in  them.  However, 
all  that  I  refer  to  that  clause  for  now  is,  that  I  find  that  the  legislature, 
from  the  outset,  as  far  as  the  company  were  concerned,  intended  that 
at  least  so  much  as  would  be  reasonably  included  in  the  expense 
attending  the  reinvestment  of  the  purchase  money  of  land  taken  in 
the  purchase  of  land  was  to  be  sustained  by  the  company.  It  seems 
to  me  that  the  general  intent  of  the  legislature  corresponds  with  what 
I  should  have  supposed  would  have  been  intended,  and  that  the  words 
have  relation  to  the  purchase  of  land,  which  alone  could  be  necessary 
for  the  purpose  of  the  act.  But  it  appears  that  by  a  subsequent  act 
this  company,  so  far  as  keeping  them  in  existence  as  a  company  is 
concerned,  was  dissolved.  They  had  no  right  to  become  proprietors 
of  land  afterwards ;  nor  could  any  trustees  of  any  charity  be  author- 
ized to  convey  any  land  to  them  after  the  company  were  dissolved 
and  the  act  repealed.  A  new  authority  must  arise  to  justify  such  a 
proceeding ;  and  as  might  have  been  expected,  inasmuch  as  the  object 
of  the  9  &  10  Vict  c  cciv.  was  to  carry  into  effect  the  original  objects 
of  3  &  4  Will.  4,  c.  xxxvL,  in  combination  with  other  objects,  it  adopt- 
ed certain  things  that  had  been  done  under  the  authority  of  the  3  &  4 
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Will.  4,  c  xxxvi.,  and  created  a  new  authority  for  a  new  company  to 
take  the  benefit  of  what  had  so  been  done,  and  giving  to  other  parties 
such  a  benefit  ad  could  arise  to  them  under  contracts  made  with  that 
first  company.  But  intermediately  it  appears  that  it  had  been  found 
that  from  the  extent  to  which  railways  had  been  adopted,  and  the 
extent  to  which  the  interests  of  individuals  and  the  public  were  em- 
barked, the  wisdom  and  propriety  and  justice  of  the  provisions  con- 
tained in  the  acts  of  individual  companies,  were  thought  right  to  be 
•  reconsidered ;  and  the  effect  of  that  reconsideration  was,  that  the 
legislature  passed  an  act,  enacting  that  certain  general  clauses  should 
form  part  of  and  govern  the  execution  of  any  future  railway  acts  to 
be  thereafter  passed ;  that  is,  generally  called  the  Lands  Clauses  Con- 
solidation Act.  . 

It  appears  in  the  present  case  that  the  company  had  contracted 
with  Eton  College  for  the  purchase  of  a  certain  portion  of  land.  I 
have  no  means  of  knowing,  and  therefore  I  have  no  ground  from 
which  I  can  draw  any  inference  as  to  the  mode  in  which  that  pur- 
chase  money  was  computed.  I  must  presume  it  was  computed  with 
reference  to  the  value  of  the  land  simply ;  therefore  I  take  the  case 
to  be  that  of  a  contract  for  the  purchase  of  land,  the  price  or  com- 
pensation for  which  had  been  adjusted  in  some  proper  mode  between 
the  London  and  North- Western  Railway  Company  and  Eton  College 
either  by  a  compulsory  sale  or  by  an  arbitration  in  the  manner  pointed 
out  by  the  act  of  Parliament,  or  by  an  agreement  made  in  a  manner 
which  the  law  would  authorize.  This  contract  existing  therefore 
prior  to  the  year  1846,  it  appears  that  the  purchase  money  had  been 
paid  into  court,  under  the  authority  of  the  previous  act,  but  that 
this  was  purchase  money  which,  though  paid  into  court,  was  in  the 
course  of  being  applied  in  the  repurchase  of  land ;  it  was  in  transit 
for  that  purpose;  and  being  in  that  situation,  the  Lands  Clauses 
Consolidation  Act  passed,  which  looked  to  the  possibility  of  some 
of  the  old  concerns  undergoing  changes  in  the  course  of  its  prosecu- 
tion, and  provided  that  where  any  new  act  should  pass  which  con- 
solidated any  of  the  previous  acts,  in  that  case,  inasmuch  as  the 
parties  had  come  to  Parliament  for  further  power,  as  it  must  be 
supposed  the  legislature  said,  "  We  think  that  if  any  such  companies 
do  come  for  the  purpose  of  incorporating  old  undertakings  and  old 
acts  of  Parliament  with  a  new  act  giving  farther  powers,  in  that  case 
the  result  of  the  subsequent  reconsideration  of  such  clauses  as  are 
necessary  to  do  justice  between  the  parties  shall  govern  and  rule  the 
conduct  and  prosecution  of  the  concern  under  any  such  netv  act  of 
Parliament."  That  being  the  effect  of  the  Lands  Clauses  Consolida- 
tion Act,  we  then  come  to  the  act  of  Parliament  under  which  the 
company  at  present  exist,  the  London  and  North- Western  Railway 
Company's  Act,  and  find  accordingly  that  the  first  section  of  that 
act  repeals  all  the  previous  acts  under  which  the  London  and  Bir- 
mingham Railway  Company  had  been  established,  and  had  been  act- 
ing; and  there  were  several ;  but  at  the  same  time,  although  it  repeals 
the  former  acts,  it  establishes  whatever  had  been  perfected  and  done 
as  between  that  company  and  individuals,  and  it  also  provides  that 
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all  benefits,  privileges,  rights,  easements,  accommodations,  and  exemp- 
tions which  individuals  had  acquired  under  that  act,  shall  be  preserved 
and  continued  to  such  individuals.  It  must  be  supposed  that  the  in- 
dividuals mentioned  had  been  individuals  who  purchased  those  privi- 
leges, rights,  and  easements,  and  so  on,  by  some  transaction  with  the 
company,  giving  them  an  equivalent  benefit  to  that  which  was 
reserved  to  them ;  and  the  act  is  very  minute  in  preserving  all  such 
rights,  and  it  also  preserves  the  rights  of  owners  of  mines  under  land 
of  which  the  railway  company  had  before  become  purchasers.  It 
then  enacts  in  general  terms  that  the  Companies  Clauses  Consolida- 
tion Act  shall  be  deemed  a  part  of  this  act ;  and  having  so  done,  it 
proceeds  to  establish  a  new  company ;  and  it  is  that  new  company 
with  which  we  now  have  to  deal ;  the  new  company  composed  in 
part  of  a  different  body  altogether :  and  it  then  enacts  that  after  the 
passing  of  this  act,  the  London  and  Birmingham,  Grand  Junction, 
and  Manchester  and  Birmingham  Railways,  and  all  other  railways 
and  branches  thereof  which  were  vested  in  any  of  the  dissolved 
companies,  and  the  benefit  of  all  contracts,  and  so  on,  shall  be  vested 
in  the  new  company.  Now,  the  next  material  section  in  this  act  for 
the  present  purpose  is  the  9th  section,  which  deals  with  executed 
contracts.  —  [His  Lordship  here  read  the  9th  section.]  —  Now  this 
relates  to  the  purchase  of  land,  and  it  enacts  that  the  contract  shall 
be  completed,  and  that  the  purchase  money  shall  be  applied  according 
to  the  provisions  of  the  act  under  which  the  contract  had  been  made. 

Now,  what  ought  I  to  understand  as  included  in  the  words  "  in 
relation  to  the  completion  of  such  contract,  and  the  purchase  and 
conveyance  of  such  land,"  and  so  on?  Undoubtedly  I  should  be 
disposed  to  understand  and  to  construe  those  words  as  relating  to  the 
general  execution  and  completion  of  the  contract,  and  the  purchase 
of  land,  in  order  to  avoid  the  time  and  trouble  and  the  useless- 
ness  of  repeating  clauses  which  originally  were  intended  to  govern 
those  transactions,  and  which  it  would  be  sufficient  to  refer  to  in 
such  general  terms. 

Now,  under  such  circumstances,  the  question  is,  Whether  I  am  to 
understand  that  this  42d  section  is  to  be  considered  as  so  overriding 
the  9th  section  as  that  not  only  it  is  to  be  taken  to  limit  the  applica- 
tion of  the  costs  in  its  express  terms  to  what  should  be  incurred  in 
relation  to  the  purchase,  but  also  as  negatively  excluding  all  power 
under  the  new  act,  by  reason  of  its  incorporation  here,  from  giving 
any  costs  which  could  not  have  been  given  under  that  section.  It 
has  been  very  properly  said  that  the  10th  section  is  more  applicable 
to  the  present  question  as  it  applies  to  the  case  of  money  which  has 
been  paid  into  the  Bank  by  the  company.  Now,  has  this  10th  sec- 
tion any  further  effect  than  to  direct  that  the  purchase  money  shall 
be  applied  according  to  the  manner  in  which  it  would  have  been  if 
the  act  had  not  been  passed  ?  There  is  nothing  in  its  application 
which  interferes  with  that;  the  money  will  be  applied  according  to 
the  manner  in  which  it  would  have  been  if  this  act  had  not  passed, 
unless  this  act  in  some  mode  expressly  controls  it 

Then  comes  immediately  in  connection  with  the  9th  section,  which 
deals  with  the  completion  of  the  purchase  of  land,  the  10th  section, 
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which  deals  with  the  application  of  money  that  cannot  be  immedi- 
ately reinvested. 

Now,  first  of  all,  we  must  look  to  see  what  there  is  to  be  found  in 
that  act  which  would  affect  this  case,  supposing  the  particular  part 
of  that  act  is  incorporated  in  this.  Why,  it  is  admitted  that  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  gives  to  parties 
interested  in  land  in  a  similar  manner  as  Eton  College  is,  the  costs  in 
all  such  cases  to  which  it  applies. 

The  question  is,  whether  that  portion  of  the  act,  therefore,  is  to 
be  brought  into  the  present  case;  and  if  so,  its  effect  is  not  disputed. 

Now,  that  section  is  to  override  all  future  acts  of  Parliament,  and  all 
by-gone  acts  incorporated  in  future  acts  of  Parliament  Now,  to  what 
extent  am  I  to  suppose  that  those  words  are  to  be  understood  as  acts 
incorporated  ?  Here  the  London  and  Birmingham  Railway  Compa- 
ny propose  to  make  a  given  railway,  and  there  are  certain  clauses  in 
that  act  of  Parliament  calculated  to  effect  that  object ;  the  London 
and  Birmingham  Railway  Company  propose  not  to  abandon  their 
original  object,  but  to  carry  it  into  effect,  and  to  engraft  upon  it  other 
extensive  works,  and  other  and  new  branch  railways.  There  is,  there- 
fore, no  abandonment  of  the  original  act,  and  that  original  act  is  in- 
corporated in  this  act  to  a  certain  extent  by  the  provision  contained  in 
the  1st  section,  which  states  that  all  the  rights,  easements,  accom- 
modations, and  so  on,  which  I  have  before  read,  which  persons  have 
acquired  under  these  acts,  shall  be  considered  as  still  in  force ;  and 
the  9th  and  10th  sections  enact,  that  all  the  provisions  which  relate 
to  the  execution  of  the  contracts  and  to  the  application  of  the  pur- 
chase money,  and  the  various  other  objects  which  I  have  just  read 
in  the  9th  and  10th  sections,  are  also  to  govern  the  execution  of 
antecedent  contracts.  I  cannot  but  suppose,  that  under  the  words 
u  incorporated  in  that  act "  I  must  understand  that  where  the  new  act, 
the  special  act,  is  intended  to  carry  into  effect  some  antecedent  pro- 
ject, and  where  the  clauses  incidental  to  that  project  are  brought 
over  and  directed  to  be  acted  on  in  the  execution  of  such  new 
project,  it  seems  to  me  that  those  words  necessarily  satisfy  the  ^*pds 
which  provide  that  the  section  shall  apply  to  any  new  act,  or  to 
any  act  incorporated  in  such  new  act;  and  I  consider  the  London 
and  Birmingham  Railway  Act  for  the  purpose  of  this  question  as 
embraced  by  those  words,  and,  as  bearing  on  the  present  question, 
incorporated  by  that  act 

Now,  it  being  admitted  that  the  80th  section  will  give  the  costs  on 
the  present  occasion,  if  it  applies  to  the  case  at  all,  I  conceive  that  it 
does  apply  to  the  case,  and  that  that  is  accomplished  which  the  legis- 
lature had  intended  originally,  viz.,  to  indemnify  parties  whose  property 
was  taken,  and  to  place  whoever  were  interested  in  the  property 
taken  in  the  situation  of  obtaining  a  benefit  equal  to  that  which  they 
would  have  enjoyed  if  their  rights  had  not  been  disturbed.  I  think 
that  the  construction  which  the  Vice  Chancellor  put  on  the  act  was 
right,  and  without  at  all  questioning  or  entering  into  it,  or  forming 
any  opinion  as  to  the  propriety  of  the  construction  of  the  42d 
section  in  the  antecedent  act  I  think  that  the  proper  construction  of 
this  act  is,  that  the  tands  Clauses  Consolidation  Act,  so  far  as  it 
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applies  to  the  costs,  with  certain  other  parts  which  are  not  material, 
is  incorporated  in  this  act,  and  that  not  only  the  words  but  that  the 
fair  meaning  and  substance  of  the  act  imply  that  this  money  is  in  the 
course  of  transit  only  for  the  purpose  of  being  applied  to  the  rein- 
vestment in  land,  and  that  it  is  quite  plain  that  the  legislature,  after 
having  under  its  review  the  former  acts,  and  those  who  prepared 
the  acts  having  under  their  review  the  former  decisions,  deliberately 
determined  that  no  future  act  should  be  executed  but  on  the  terms  of 
those  parties  paying  these  costs.  Now,  it  has  often  been  said,  that 
these  acts  of  Parliament  are  to  be  considered  as  bargains  between  the 
railway  companies  and  the  public.  It  will  be  remembered  that  it 
was  the  railway  company  who  prepared  those  acts  of  Parliament  It 
is  quite  true  that  any  body  who  is  opposed  to  them  in  interest  may 
come  in  and  be  heard;  but  that  is  an  expensive  operation;  many 
persons  interested  are  incompetent  to  judge  how  far  their  interests 
are  affected,  and  it  has  been  so  repeatedly  held  that  it  has  become 
an  axiom,  that  where  the  acts  of  Parliament  leave  some  doubt  as  to 
any  matter  between  the  public  and  the  company,  the  inclination  ought 
to  be  rather  to  give  such  construction  to  the  act  as  is  consistent 
with  the  justice  of  the  case,  if  the  words  will  bear  them,  and  rather 
to  put  a  construction  adverse  to  the  company  than  in  their  favor,  in- 
asmuch as  they  are  the  persons  who  have  the  preparation  of  the 
act,  and  have  the  best  means  of  protecting  themselves. 

Now,  I  remember  in  Blackstone's  argument  on  "  Collateral  Con- 
sanguinity," the  course  suggested  by  that  argument  is,  that  you  are 
to  look  to  the  intent  of  words,  and  if  you  find  that  the  words  intro- 
duce something  that  is  inconsistent  with  the  intent,  and  if  it  is  proper 
to  give  another  construction  that  is  more  consistent  with  the  intent 
than  the  construction  which  is  contended  for  from  the  precise  words, 
you  should  pay  great  attention  to  the  intent 

I  conceive  that  the  intention  of  the  legislature,  which  is  distinctly 
marked  by  the  act  of  Parliament,  was  to  indemnify  parties  whose 
land  should  be  taken.  I  think  that  the  words  admit  of  such  a  con- 
stuction,  and  that  it  is  the  soundest  construction  which  will  give 
effect  to  the  intention  of  the  legislature.  I  therefore  think  that  this 
appeal  must  be  dismissed,  with  costs. 


2»  re  The    India   and  Australia   Mail  Steam-Packet  Company, 

ex  parte  Maudslay.1 

November  8, 14, 1850. 

Company — Winding-up  Acts — Shareliolders  not  liable  as  Contribu- 

tories. 

The  Master  placed  on  the  list  of  contributories  a  person  who  had  accepted  shares  and  paid 
(he  deposit  npon  them,  but  had  not  belonged  to  the  provisional  committee.  The  com- 
pany never  came  actually  into  existence,  owing  to  the  requisite  amount  of  capital  not 

i  30  Law  J.  Rep,  (if.  s.)  Cbanc  a    14  Jar.  1012. 
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hating  been  paid  up.    The  Master's  decision  was  reversed,  upon  the  ground  that  persona, 
by  taking  shares  in  such  a  company,  did  not  render  themselres  liable  for  any  expenses  ia- 
,  curred  without  their  sanction. 

This  was  a  motion,  on  behalf  of  Messrs.  Maudslay  &  Field,  engi- 
neers, that  the  report  of  the  Master  charged  with  the  winding  up  of 
the  India  and  Australia  Mail  Steam-Packet  Company,  whereby  the 
master  had  declared  and  adjudged  that  the  said  Messrs.  Maudslay 
&  Field  were  contributories  to  the  company  in  respect  of  1000 
shares,  and  that  they  should  be  retained  on  the  list  of  contributories 
accordingly,  might  be  discharged. 

The  facts  relating  to  this  case  were  as  follows:  That  in  1846 
the  above  company  was  projected,  and  in  the  course  of  the  same 
year  the  company  was  provisionally  registered,  and  the  charter  passed 
the  Great  Seal  on  the  6th  of  August,  1847.  On  the  10th  of  August, 
1847,  Messrs.  Maudslay  &  Field  applied  for  1000  shares  in  the  com- 
pany, by  filling  in  an  application  at  the  foot  of  one  of  the  prospec- 
tuses, which  was  in  these  words :  u  Gentlemen :  We  request  that 
you  will  allot  us  1000  shares,  of  20L  each,  in  the  above  undertaking, 
upon  which  we  engage  to  pay  the  preliminary  deposit  of  5*.  per 
share ;  and  we  agree  to  accept  the  same  or  any  less  number  that 
may  be  allotted  to  us,  and  to  sign  ih.e  deed  of  settlement  when 
required."  The  following  letter  also  accompanied  the  application 
for  shares,  addressed  to  the  secretary :  "  Sir :  Referring  to  the 
conversation  Mr.  Field  had  with  you  some  days  since,  and  also  to 
the  explanation  you  gave  our  chief  clerk,  Mr.  Fitzpatrick,  on  Satur- 
day, relative  to  the  arrangement  that  would  be  made  with  us  in  the 
event  of  our  taking  an  interest  in  the  proposed  company,  we  beg  to 
hand  you  herewith  an  engagement  to  take  1000  shares,  and  in  the 
event  of  your  maturing  your  plans  with  the  Government,  we  take  it 
for  granted  that  your  dSrectors  will  carry  out  the  views  you  expressed 
to  Mr.  Fitzpatrick,  to  the  effect  that  we  shall  receive  a  due  share  of 
your  orders,  and  also  be  at  liberty  to  reduce  the  number  of  shares 
now  subscribed  for." 

On  the  14th  of  August,  Messrs.  Maudslay  &  Field  received  a 
letter  from  the  secretary  of  the  company,  informing  them  that  the 
1000  shares,  upon  which  they  had  paid  the  deposits,  had  been  allot- 
ted to  them  on  the  terms  alluded  to  in  their  letter ;  and  on  the  4th 
of  August,  1848,  the  secretary  to  the  company  addressed  another 
letter  to  Messrs.  Maudslay  &  Field,  informing  them  that  the  plans 
of  the  company  had  been  so  far  effected  as  to  justify  the  directors  in 
proceeding  to  carry  out  their  object  most  energetically,  and  conclud- 
ing in  these  words :  a  I  should  therefore  be  glad  if  you  will,  at  your 
earliest  convenience,  favor  me  with  a  call,  to  arrange  the  number  of 
shares  you  will  hold,  and  to  discuss  other  preliminary  matters  prepar- 
atory to  the  actual  commencement  of  business." 

At  a  meeting  of  the  directors  of  the  company  subsequently  held, 
it  was,  amongst  other  things,  resolved,  that  the  directors  should  be 
authorized  to  appoint  Messrs.  Maudslay  &  Co.,  and  two  other  firms, 
to  be  engineers  to  the  company,  on  each  of  the  said  firms  subscrib- 
ing for  and  agreeing  to  hold  5u0  shares  at  least  in  the  capital  stock 
of  the  company,  paying  the  first  instalment  of  12.  per  share,  and 
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mbecribing  the  deed  of  settlement.  In  pursuance  of  this  resolution, 
Messrs.  Maudslay  &  Field  agreed  to  take  500  shares,  and  to  pay 
thereon  a  deposit  of  11.  per  share. 

In  compliance  with  the  terms  of  the  charter,  a  deed  of  settlement 
was  prepared  in  December,  1847,  and  soon  afterwards  was  signed  by 
twenty  shareholders,  but  was  not  signed  by  Messrs.  Maudslay  & 
Field. 

He  company  then  proceeded  to  treat  with  Government  for  the 
conveyance  of  the  mails,  but  after  a  long  negotiation  they  failed  in 
their  object;  and  in  January,  1849,  a  meeting  of  the  shareholders 
was  held,  at  which  it  was  resolved,  that  the  existing  liabilities  of  the 
company  should  be  paid,  and  the  affairs  wound  up ;  and  an  order 
was  obtained  on  the  4th  of  May,  1849,  for  winding  up  the  company, 
under  the  provisions  of  the  Winding-up  Act. 

By  the  charter  of  incorporation  it  was  provided  that,  when  fully 
established,  the  capital  of  the  company  was  to  be  1,000,000/.,  con- 
sisting of  shareholders  holding  in  the  aggregate  50,000  shares,  of  2QL 
each,  but  that  when  12,500  shares,  or  one  fourth  of  the  capital,  should 
have  been  so  subscribed  for,  and  one  eighth  of  the  capital  had  been 
paid  up,  they  should  be  at  liberty  to  begin  business. 

The  number  of  shares  applied  for  amounted  to  12,653,  being  153 
over  the  number  required  by  the  charter  to  be  subscribed  for  before 
beginning  business,  but  the  minimum  amount  required  to  be  paid  up 
had  not  been  so  paid. 

Mr.  Bethell  and  Mr.  Daniel  appeared  in  support  of  the  motion,  to 
reverse  the  master's  decision,  and  cited  the  case  of  Ex  parte  UpfiU, 
14  Jurist,  843,  decided  by  the  House  of  Lords  on  the  9th  of  August, 
1850.  In  that  case,  Mr.  UpfiJl  was  chosen  a  member  of  the  general 
committee  of  the  Direct  Birmingham,  Oxford,  Reading  and  Brighton 
Railway  Company ;  but  he  had  never  signed  any  consent  to  act,  or 
had  interfered  in  any  manner  in  the  affairs  of  the  company.  The 
secretary  of  the  company  wrote  to  inform  him  that  the  managing 
committee  had  allotted  him  100  shares,  as  a  member  of  the  provis- 
ional committee,  and  requested  to  know  whether  he  would  take  that 
or  any  less  number.  Mr.  Upfill  wrote  in  reply,  stating  he  would  ac- 
cept 100  shares  so  allotted.  The  letter  of  allotment  was  headed 
■u  Not  transferable,"  and  stated  that  the  allotment  would  be  "  null 
fand  void,"  unless  the  deposit  was  paid  by  a  certain  day.  Mr.  Upfill 
did  not  pay  the  deposits,  nor  did  he  take  any  further  notice  of  the 
allotment  Their  Lordships  were  of  opinion  that  Mr.  Upfill  was  a 
member  of  the  provisional  committee,  who  had  agreed  to  accept 
shares,  and  that  the  words  "  not  transferable "  only  applied  to  the 
letter  of  allotment,  not  to  the  shares,  and  that  the  words  "  null  and 
void "  could  only  be  taken  advantage  of  by  the  directors.  It  was 
contended  that,  as  this  company  had  never  actually  come  into  exist- 
ence by  reason  of  the  amount  of  capital  required  by  the  charter  not 
having  been  paid  up,  and  as  Messrs.  Maudslay  &  Field  had  never 
become  provisional  committee-men,  they  were  not  liable  as  contribu- 
£oiies  to  the  company.  The  case  of  Ex  parte  Cottley  2  Hall  & 
iTwells,  382;  s.  c«  19  Law,  J.  Rep.  (n.  s.)  Chanc.  366,  was  also  cited. 
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shares.  Lord  Brougham  expressly  stated,  in  giving  his  judgment, 
that  he  decided  that  case,  not  on  the  ground  that  Upfill  was  a  pro- 
visional committee-man,  nor  on  the  ground  that  he  had  accepted 
shares,  but  on  those  two  facts  taken  in  union  with  each  other.  I  pre- 
sume the  principle  of  that  decision  is,  that  when  a  provisional  com- 
mittee-man accepts  shares  in  that  character,  he  must  thereby  be  taken 
to  have  given  authority  to  the  other  members  of  the  committee  to 
incur  expenses  on  his  account  in  forming  the  company. 

I  confess  I  have  great  difficulty  in  understanding  the  principle,  but, 
of  course,  I  bow  to  the  authority,  and  shall  be  guided  by  it  in  cases 
where  the  facts  are  similar.  Here,  however,  there  is  a  clear  distinc- 
tion, for  Maudslay  &  Field  were  not  provisional  committee-men,  and 
took  no  part  in  forming  the  company,  except  so  fax  as  they  may  be 
considered  to  have  done  so  by  agreeing  to  take  shares ;  so  that  one 
of  the  ingredients  held  by  Lord  Brougham  in  Upfitts  Case,  in  order  to 
create  liability,  is  wanting. 

I  have  decided  this  case  on  general  grounds,  which  make  it  un- 
necessary for  me  to  inquire  how  far  Mr.  Bethell  is  right  in  his  argu- 
ment, that,  in  fact,  there  never  was  any  acceptance  of  shares  at  all ; 
or,  if  there  was,  then  that  such  acceptance  was  afterwards  abandoned 
by  consent.  The  names  of  Messrs.  Maudslay  &  Field  must  be  re- 
moved from  the  list,  and  the  costs  of  all  parties  will  come  out  of  the 
funds. 


Jh  re  The  Irish  West  Coast  Railway  Company,  ex  parte  Car- 
michael.1 

•     November  11,  14,  1850. 

Company  —  Winding-up  Acts  —  Provisional  Committee-man  not  liable 

as  Contributory. 

The  Master  placed  Mr.  Carmichael  on  the  list  of  contributories  to  this  company,  as  a  pro- 
visional committee-man,  and  as  an  allottee  of  100  shares :  — 

Held,  that  the  evidence  was  not  sufficient  to  show  that  Mr.  Carmichael  had  bound  himself  to 
take  any  shares,  and  that  he,  being  only  in  the  position  of  a  provisional  committee-man, 
who  had  not  authorized  any  expenditure  on  his  behalf,  his  name  mnst  be  expunged  from 
the  list  of  contributories. 

This  was  a  motion  on  behalf  of  John  Carmichael,  an  alleged  con- 
tributory of  the  Irish  West  Coast  Railway  Company,  that  the 
decision  of  the  Master  charged  with  the  winding  up  of  the  said  com- 
pany, whereby  he  included  the  said  John  Carmichael  in  the  list  of 
contributories  as  a  provisional  committee-man  and  as  an  allottee  of 
100  shares,  might  be  reversed,  and  that  the  name  of  the  said  John 
Carmichael  might  be  excluded  from  the  said  list  of  contributories. 

The  evidence  upon  which  the  Master  came  to  the  above  conclu- 

i  90  Law  J.  Rep.  (it;  s.)  Chanc  13.    14  Jar.  1014. 
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sion  was  as  follows:  That  on  the  1st  of  August,  1845,  the  said 
John  Carmichael  addressed  the  following  letter  to  the  provisional 
committee  of  the  Irish  West  Coast  Railway  Company :  — 

*  Gentlemen :  I  request  that  you  will  allot  me  100  shares  of  252. 
each  in  Hie  above?  undertaking,  and  I  agree  to  accept  such  shares  as 
may  be  allotted  to  me,  and  to  pay  the  deposit  of  2L  12s.  6tL  each 
thereon,  and  also  to  sign  the  parliamentary  contract  and  the  sub- 
scribers' agreement  when  required." 

That  on  the  11th  of  August,  the  said  John  Carmichael  addressed 
a  letter  to  the  solicitors  for  the  company  to  the  following  effect:  — 

u  Gentlemen :  Your  favor  of  the  31st  of  July  was  duly  received  in 
my  absence ;  therefore  I  could  not  reply  till  to-day.  With  regard  to 
the  Irish  West  Coast  Railway,  I  am  of  opinion  that  it  will  be  a  good 
line,  and  have  no  objection  that  my  name  should  be  used  as  one  of 
the  provisional  committee,  and  if  you  send  me  the  printed  form  of 
application  I  will  fill  it  up,  taking  fifty  or  more." 

That  on  the  16th  of  October,  1845,  the  said  John  Carmichael 
signed  the  following  document,  agreeing  to  act  as  a  provisional  com- 
mittee-man, and  to  take  shares :  — 

u  We,  the  undersigned  promoters  of  the  provisionally  registered 
Irish  West  Coast  Railway  Company,  do,  and  each  of  us  doth  hereby 
declare  his  consent  to  be  provisional  committee  or  directors  of  the 
said  company,  and  each  of  us  doth  hereby  separately  for  himself 
agree  with  Peter  Campbell  and  Thomas  Forester,  as  trustees  for  the 
said  company,  to  take  one  or  more  share  or  shares  in  the  said  pro- 
posed  undertaking,  upon  such  share  or  shares  being  allotted  to  him 
according  to  the  provisions  of  the  said  company." 

A  book  belonging  to  the  company  was  also  produced  to  the  Mas- 
ter, containing  an  entry  of  100  shares  being  applied  for  and  allotted 
to  John  Carmichael ;  and  another  book  containing  a  list  of  applica- 
tions for  shares,  and  an  entry  therein  of  an  application  for  fifty  shares 
by  John  CaxmichaeL 

Mr.  Roli  and  Mr.  Swrrage  appeared  in  support  of  the  motion  for 
reversing  the  Master's  decision,  and  contended  that  there  was  no 
evidence  to  show  that  Mr.  Carmichael  had  ever  accepted  any  shares, 
and  that  he  was  not  a  member  of  the  provisional  committee  on  the 
11th  of  August,  the  time  when  he  applied  for  shares.  There  was 
evidently  a  discrepancy  upon  the  subject,  even  upon  the  books  of 
the  company,  and  also  as  to  the  dates  of  the  application  for  shares. 
The  first  applications  were  made  merely  for  the  purpose  of  comply- 
ing with  the  provisions  of  the  Joint-Stock  Companies  Act;  but 
there  was  no  proof  of  any  shares  having  been  actually  allotted. 
When  Mr.  Carmichael  signed  the  agreement  to  become  a  provisional 
committee-man,  he  consented  thereby  to  take  one  or  more  shares, 
bat  there  was  no  subsequent  allotmenf  to  him. 

Mr.  Bethell  and  Mr.  Bell,  contra,  urged  that  the  Master  was  right 
in  his  decision,  and  that  Mr.  Carmichael  ought  to  be  placed  on  the 
list  of  contribtttories.     It  was  evident  that  he  had  taken  some  shares, 
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if  not  so  many  as  100.  It  was  reasonable  to  suppose  that,  when  he 
signed  the  agreement  to  be  on  the  provisional  committee,  and  to  take 
one  or  more  shares  in  the  company,  this  had  reference  to  the  number 
he  had  already  applied  for;  that,  at  any  rate,  there  was  an  agree- 
ment to  take  shares  and  to  be  on  the  provisional  committee,  which 
was  sufficient  to  bring  the  case  within  the  decision  in  UpfiWs  Case. 

November  14.  Rolfe,  V.  C.  In  this  case,  the  evidence  on 
which  the  Master  has  placed  the  name  of  Mr.  Carmichael  on  the  list 
of  contributories  is  as  follows :  First,  there  was  a  letter  of  application 
from  Mr.  Carmichael  to  the  provisional  committee,  dated  the  1st  of 
August,  1845,  in  which  he  requested  them  to  allot  to  him  100  shares. 
It  was  not  shown  that  any  thing  was  done  in  consequence  of  that 
application.  Secondly,  a  letter  from  Mr.  Carmichael  to  Messrs. 
Reed  &  Robinson,  of  the  11th  of  August,  1845,  in  which  he  ex- 
presses his  approbation  of  the  proposed  line,  and  consents  that  his 
name  should  be  put  on  the  provisional  committee,  and  he  adds,  u  If 
you  will  send  me  the  printed  form  of  application,  I  will  fill  it  up, 
taking  fifty  or  more."  Who  Messrs.  Reed  &  Robinson  were,  does 
not  appear ;  but  I  assume  that  they  were  persons  acting  for  the  pro- 
moters of  the  scheme.  There  is  no  evidence  of  any  thing  having 
been  done  till  the  9th  of  October,  on  which  day  Mr.  Carmichael 
signed  and  remitted  to  London  a  proper  consent  to  have  his  name 
placed  on  the  books  at  the  Stamp  Office,  as  a  provisional  committee- 
man. Upon  the  17th  of  October,  the  secretary  of  the  society  wrote 
to  Mr.  Carmichael,  informing  him  that  the  committee  of  manage- 
ment had  placed  at  his  disposal  100  shares,  and  desiring  him  to  send 
in  an  application  for  the  number  he  should  wish  to  take  up.  This  is 
all  the  evidence,  except  that  the  company  in  one  of  their  books 
entered  the  name  of  Mr.  Carmichael  as  an  applicant  for  50  shares, 
and  in  another  entered  his  name  for  100  shares,  as  having  been 
allotted  to  him ;  but  this  was  of  course  all  done  behind  his  back,  and 
cannot  affect  him. 

I  think  it  clear  on  this  state  of  facts,  that  neither  the  promoters  of 
the  scheme  on  the  one  hand,  nor  Mr.  Carmichael  on  the  other,  con- 
sidered that  any  definite  agreement  had  been  come  to  for  taking 
shares  at  all.  Mr.  Carmichael  originally  applied  for  100  shares,  but 
it  does  not  appear  that  any  thing  was  done  on  that  application ;  and 
ten  days  afterwards  he  writes  again,  intimating  his  desire  to  take 
50  or  more,  which  is  inconsistent  with  the  notion  that  he  was  at 
that  time  an  applicant  for  100  shares.  All  such  applications  are 
made  on  an  implied  condition  that  they  shall  be  answered  promptly, 
or  otherwise  that  the  party  applying  shall  not  be  bound  by  his  ap- 
plication ;  and  that  this  was  so  understood  by  the  company  is  appar- 
ent from  the  tenor  of  the  secretary's  letter  of  the  17th  of  October, 
in  which,  though  he  informs*  Mr.  Carmichael  that  100  shares  had 
been  allotted  to  him,  yet  he  couples  that  with  an  inquiry  how  many 
he  intends  to  take.  I  am  of  opinion  that,  on  this  evidence,  there  is 
nothing  to  show  that  Mr.  Carmichael  had  ever  bound  himself  to  take 
any  shares  at  all.     This,  therefore,  clearly  distinguishes  the  present 
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from  UpfiWs  Case.  Upfill  had  clearly  in  terms  accepted  his  shares, 
and  the  judgment  of  Lord  Brougham  proceeds  mainly  on  that  cir- 
cumstance. Mr.  Carmichael,  therefore,  is  merely  a  provisional  com- 
mittee-man, not  having  accepted  shares  nor  in  any  manner  authorized 
expenditure  on  his  behalf.  This  case,  therefore,  is  indistinguishable 
in  principle  from  Cottle's  Case,  2  Hall  &  Twells,  382 ;  s.  c  19  Law 
J.  Rep.  (n.  8.)  Chanc.  366,  and  so  the  Master  was  wrong  in  placing 
his  name  on  the  list    It  must,  therefore,  be  removed. 

Mr.  Bethell  then  called  the  attention  of  the  Court  to  the  circum- 
stance that  in  Mr.  Carmichael's  agreement  to  have  his  name  regis* 
tered  as  a  provisional  committee-man,  the  document  continued  thus : 
u  And  I  hereby  agree  to  take  one  or  more  share  or  shares."  This 
was  the  only  point  the  court  had  not  adverted  to. 

Rolfe,  V.  C,  said  this  point  had  not  escaped  him,  but  he  did  not 
consider  that  it  altered  the  case. 


In  re  The  Falmouth,  Helston,  and  Penzance  Railway  Company, 

ex  parte  Clarke.1 

November  9, 1890u 

Company—  Winding-up   Acts  — -  Liability  of  Provisional  Committee- 
man. 

The  Master  had  placed  the  name  of  Mr.  Clarke  on  the  list  of  contributories,  on  the  ground 
that  he  had  allowed  his  name  to  be  advertised  as  one  of  the  provisional  committee.  Mr. 
Clarke  had  taken  no  shares  in  die  company:  — 

Held,  that  a  person  being  one  of  the  provisional  committee  did  not  of  itself  subject  him  to 
any  liabilities,  unless  he  had  authorized  expenses  being  incurred  on  his  behalf.  The  Mat- 
ters decision  was  reversed. 

This  was  a  motion  that  the  decision  of  the  Master  charged  with 
the  ^winding  up  of  the  Falmouth,  Helston,  and  Penzance  Railway 
Company,  whereby  the  name  of  Anthony  William  Clarke  was  in- 
cluded in  the  list  of  contributories,  might  be  reversed,  and  that  his 
name  might  be  struck  off  the  said  list  It  appeared,  from  the  affi- 
davit of  lie  said  A.  W.  Clarke,  that  he  never  gave  any  authority  for 
his  name  being  «used  in  the  company;  that  in  October,  1845,  when 
the  company  was  projected,  he  was  solicited  by  Thomas  Harvey, 
the  promoter  of  the  company,  to  become  one  of  the  provisional  and 
managing  committee;  that  he  informed  the  said  Thomas  Harvey 
that  if  a  meeting  of  the  persons  he  proposed  to  form  the  committee 
were  convened,  and  he  liked  the  persons  appointed,  he  should  not 
object  to  being  one  of  the  committee.  That  in  consequence  of  this 
solicitation  he  called  several  times  at  the  office  of  Thomas  Harvey, 


i  20  Law  J.  Rep,  (w. 1.)  Chanc  14. 
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to  ascertain  from  him  when  he  proposed  to  convene  such  meeting ; 
but  finding  that  no  meeting  had  been  called,  and  finding  that  his 
name  had  been  printed  in  a  prospectus  without  his  authority,  and 
seeing  on  a  piece  of  paper  affixed  to  the  door  of  Thomas  Harvey's 
office,  where  the  business  of  the  company  was  carried  on,  the  words 
u  This  is  a  swindle,"  alluding,  as  he  believed,  to  the  said  company,  he 
refused  to  join  the  company,  or  to  be  in  any  way  on  the  committee 
or  otherwise,  and  that  he  had  subsequently  refused  to  attend  any 
meeting  of  the  said  company  or  the  committee  thereof.  That  he 
had  not  applied  for  any  allotment  of  shares  in  the  alleged  company 
to  any  person  whomsoever,  nor  did  he  receive  any  allotment  of 
shares,  nor  was  he  in  any  way  interested  in  the  company. 

Upon  a  reference  to  the  Master  to  wind  up  this  company,  a  quan- 
tity of  evidence  was  produced,  and,  amongst  other  things,  it  was 
proved  that  Mr.  Clarke  went  to  the  office  of  Thomas  Harvey,  upon 
one  occasion,  and  said  it  would  be  very  desirable  to  have  six  or  eight 
gentlemen  in  London  to  form  a  managing  committee,  and  he  di- 
rected his  name  to  be  advertised  as  one  of  the  committee ;  and  that 
it  was  so  advertised,  and  that  Mr.  Clarke  had  seen  the  advertisement, 
and  had  not  objected  to  it.  The  Master,  after  hearing  the  evidence, 
said  his  opinion  was,  that  Mr.  Clarke,  before  all  the  world,  had  suf- 
fered his  name  to  remain  on  the  list  of  the  provisional  committee, 
and  did  no  act  to  displace  it  Persons  gave  credit  to  the  company, 
and  Mr.  Clarke  was  bound  by  the  consequences  of  his  name  so 
appealing.  His  opinion,  therefore,  was,  that  Mr.  Clarke  must  be 
taken  as  one  liable  to  contribute  to  the  losses  of  the  company  be- 
tween people  who  knew  not  what  was  going  on  between  him  and 
Mr.  Harvey.  By  suffering  his  name  to  remain  on  the  provisional 
committee,  he,  in  fact,  held  out  to  the  world  that  he  would  exonerate 
them  from  the  consequences  of  any  credit  they  might  give  to  the 
company.  His  never  having  applied  for  shares  had  nothing  to  do 
with  the  principle:  the  law  did  not  depend  upon  that  If,  upon 
seeing  his  name  advertised  on  the  committee,  he  had  ordered  it  to  be 
struck  out,  the  case  would  have  been  different ;  but  as  it  was,  be  was 
liable  as  a  contributory  to  the  company. 

Mr.  Rolt  and  Mr.  Taylor  appeared  in  support  of  the  motion  to 
reverse  the  Master's  decision,  and  cited  the  cases  of  Barnett  v.  Lam- 
bert, 15  Mee.  &  W.  489 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  305 ; 
Reynett  v.  Lewis,  15  Mee.  &  W.  517 ;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
Exch.  25 ;  and  Ex  parte  CoMe,  2  Hall  &  Twells,  3$2 ;  s.  c.  19  Law 
J.  Rep.  (n.  s.)  Chanc.  366 ;  Walstab  v.  Spottisrvoode,  15  Mee.  &  W. 
501 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  ExcL  193. 

Mr.  BetheU  and  Mr.  G.  Lake  Russell  appeared  on  behalf  of  the 
official  manager,  in  support  of  the  Master's  decision. 

Rolfs,  V.  C.  There  can  be  no  doubt  about  the  general  principle 
in  this  case.  As  to  the  effect  of  a  person  allowing  his  name  to  be 
placed  on  the  provisional  or  managing  committee,  whether  that  ill 
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itself  makes  him  responsible,  before  the  cases  of  Barnett  v.  Lambert 
and  Reynell  v.  Lewis,  there  was  a  vague  notion  existing  in  the  mind 
of  the  public  and  the  Bar,  and  I  think  I  may  also  include  the  Bench, 
that  a  person,  by  putting  his  name  on  the  provisional  committee,  was 
consenting  to  all  the  acts  done  by  the  committee,  and  was  liable  to  the 
consequences  arising  from  those  acts.  That  was,  however,  a  mis- 
take :  and  the  law  is  now  quite  settled  that  by  consenting  to  have 
yojnr  name  on  the  provisional  committee,  you  only  consent  to  the  gen- 
eral scheme,  and  it  only  affords  evidence  to  the  public  that  you  wiM 
concur  in  any  reasonable  proposals  that  may  be  submitted  to  yon 
and  that  you  may  approve  of.  Suppose  a  number  of  country  gentle- 
men were  to  meet  together  and  institute  a  county  hospital,  and  if 
one  or  two  of  those  gentlemen  were  to  send  for  architects  and  build- 
er^ and  expenses  were  thereby  incurred,  could  any  one  suppose 
that  all  would  be  liable  for  the  conduct  of  those  who  took  upon 
themselves  to  act  in  the  matter?  Certainly  not  Now,  in  this  par- 
ticular case,  the  question  is,  whether  the  party  has  done  any  thing 
which  takes  his  case  out  of  the  category  of  persons  putting  their  names 
on  the  provisional  committee.  I  do  not  think  that  he  has.  I  am  not 
satisfied  that  any  authority  was  given  by  Mr.  Clarke  to  Mr.  Harvey 
to  incur  any  expenses  with  regard  to  the  company*.  It  appears  that 
Mr.  Clarke  was  a  Mend  of  a  Cornish  gentleman  who  was  anxious 
to  promote  the  undertaking,  and  that  they  went  together  to  the 
office  of  Mr.  Harvey,  and  suggested  that  there  ought  to  be  a  man- 
aging committee  formed  in  London ;  and  then  it  is  stated  that  Mr. 
Clarke,  said  he  was  willing  that  his  name  should  appear  on  such 
committee,  and  directed  it  to  be  so  advertised.  If  the  word  had 
been  "  authorized  "  instead  of  "  directed  "  his  name  to  be  advertised, 
it  would  have  been  nothing ;  and  considering  what  occurred  at  the 
outset,  it  is  very  probable  that  other  words  than  those  repeated  might 
have  been  used.  I  think,  at  any  rate,  that  what  must  be  taken  to 
have  been  meant  was  this,  that  Mr.  Clarke  consented  to  have 
his  name  placed  upon  the  provisional  committee,  but  giving  no  fur- 
ther authority  as  to  any  liability  in  the  concern.  Under  these  cir- 
cumstances, I  think  the  Master  was  wrong,  and  that  Mr.  Clarke's 
name  ought  to  be  struck  out  of  the  list  of  contributories.  The  costs 
of  both  parties  to  come  out  of  the  estate. 


Higgins  #.  Frankis.1 

Noyember  IS,  1850. 

Mortgage—  Costs — Foreclosure—  Suit — Disclaimer. 

A  mortgagor  derised  the  mortgaged  estate  to  a  person  who  did  not  accept  the  derise,  and 
did  not  take  or  claim  any  benefit  under  the  will.  A  bill  of  foreclosure  was  filed  against 
him,  without  any  allegation  that  he  had  been  asked  to  accept  the  devise.  He  put  in  a 
disclaimer,  and  tne  cause  was  brought  to  a  hearing. 

JBUdy  that  he  was  entitled  to  his  coats,  to  be  paid  by  the  plaintiff. 

i  20  Law  J.  Rep,  (if.  s.)  Chanc  16. 
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This  was  a  foreclosure  suit.  The  mortgagor  had  devised  the 
mortgaged  estate  to  his  wife  for  life,  with  remainder  to  Thomas 
Frankis  in  fee.  Thomas  Frankis  put  in  a  common  disclaimer.  The 
cause  now  came  on  to  be  heard.  The  only  question  was  as  to  the 
costs  of  Thomas  Frankis. 

The  Attorney  General  and  Mr.  Piggott,  for  the  plaintiff,  contended 
that  Thomas  Frankis  was  not  entitled  to  his  costs,  and  that  this  was 
according  to  the  recent  decisions  on  the  point  They  cited  and  re- 
ferred to  Tipping  v.  Power,  ,1  Hare,  406 ;  s.  c  11  Law  J.  Rep.  (n.  s.) 
Chanc.  257.  Silcock  v.  Boynon,  2  You.  &  C.  C.  C.  376.  Gabriel 
v.  Sturgis,  5  Hare,  97;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  201. 
Ohrly  v.  Jenkins,  1  De  Gex  &  Sm.  543 ;  s.  c.  17  Law  J.  Rep.  (n.  b.) 
Chanc.  22. 

Mr.  C.  P.  RoupeUy  for  Thomas  Frankis,  contended  that  there  was 
a  distinction  between  this  case  and  those  cited  on  behalf  of  the 
plaintiff  It  did  not  appear  here  that  Thomas  Frankis  ever  had 
accepted  the  devise,  and  consequently  that  he  ever  had  any  interest 

in  the  property. 

« 

Knight  Bruce,  V.  C.  —  The  assumptions  which  I  make  are  these : 
that  this  defendent  never  had  any  connection,  concern,  or  interference 
with  the  property,  except  as  the  devisee  of  a  person  who  was  inter- 
ested in  the  equity  of  redemption ;  that  he  has  never  taken  or  claimed 
any  benefit  of  any  kind  under  the  will ;  that  he  has  never  accepted 
the  devise  under  it;  and  that  he  was  never,  before  the  suit,  asked 
to  accept/  If  this  be  so,  he  is  a  person  who  never  had  any  personal 
participation  in  the  matter.  He  is  brought  here  «merely  as  having 
been  mentioned  in  a  will,  under  which  he  never  took  or  accepted  any 
interest,  without  any  allegation  that  he  was  ever  asked,  before  the 
suit  was  instituted,  whether  he  would  accept  or  not  If  these  things 
be  so,  I  must  give  him  his  costs,  which  must  be  paid  by  the 
plaintiff 


Malcolm  v.  Scott.1 

Apcfl  tt,  W47.    December  5,  6,  1849.    November  19,  20,  22,  25, 1850. 

Appropriation —  Contract— Equitable  Assignment—  Costs. 

A  Calcutta  firm,  writing  to  their  agents  and  consignees  in  London,  directed  them,  if  in 
funds,  to  hold  10,625/.  at  the  disposal  of  M.,  a  creditor  of  the  Calcutta  firm,  promising, 
if  the  funds  were  not  sufficient,  to  make  a  further  remittance  upon  general  account ;  and, 
by  a  letter  of  the  same  date,  the  Calcutta  firm  advised  M.  of  the  directions  given  to  the 
London  firm.  The  London  firm  received  this  letter  on  the  12th  of  March,  1841,  and  im- 
mediately advised  M.  thereof,  stating  that  they  were  then  in  cash  advance  to  the  firm  to 
a  greater  amount  than  the  expected  remittances  were  likely  to  cover ;  and  concluded,  "We 
have,  however,  registered  the  above,  and  should  remittances  or  consignments  come  forward 

i  20  Uw  J.  Rep.  (if.  8.)  Chanc.  17. 
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to  enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising  yon."  In  1842,  the 
Calcutta  firm  revoked  their  order  in  favor  of  M.  Upon  bill  by  M.  against  the  London 
firm  and  others,  it  was  held  by  the  Court  below  that  the  effect  of  the  correspondence 
entitled  M.  to  an  account,  as  against  the  London  firm,  of  the  balance  in  their  hands  on 
the  12th  of  March,  1841,  on  their  general  account  with  the  Calcutta  firm,  and  of  the  con- 
signments and  remittances  of  the  Calcutta  firm  to  the  London  firm  up  to  the  revocation  of 
the  order,  the  London  firm  to  have  credit  in  such  account  for  all  dependences  existing 
between  them  and  the  Calcutta  firm  on  the  12th  of  March,  1841.  Upon  appeal,  the  Court 
directed  the  cause  to  stand  over  until  the  plaintiff  had  established  his  right  \>y  an  action  at 
law ;  and  the  final  result  of  that  action  being,  that  the  correspondence  created  no  contract 
at  law  by  the  London  firm  to  appropriate  the  proceeds  of  future  remittances  (after  satisfy- 
ing their  then  dependences)  in  satisfaction  of  the  10,625/.,  the  bill  was  dismissed. 

Queer* — Where  a  mutual  correspondence  between  a  debtor  and  his  creditor  and  the  con- 
signee of  the  debtor,  as  to  the  appropriation  of  certain  funds  in  the  hands  of  the  con- 
signee in  favor  of  the  creditor,  is  resolvable  into  a  legal  contract,  whether  a  claim  on  the 
ground  of  equitable  assignment  can  be  maintained,  independent  of  the  legal  contract 

Where,  upon  appeal,  the  order  of  the  Court  below  was  varied,  and,  by  inadvertence,  the 
cause  was  heard  on  further  directions  by  the  Court  of  Appeal. 

Held,  that  this  circumstance  ought  not  to  affect  the  right  of  the  successful  party  to  those 
costs  which  he  would  otherwise  have  been  entitled  to. 

The  plaintiff,  George  Malcolm,  a  merchant  carrying  on  business  at 
Liverpool,  under  the  firm  of  George  Malcolm  &  Co.,  was  a  creditor 
of  Adam,  Scott,  &  Co.,  carrying  on  business  as  merchants  at  Cal- 
cutta. The  defendants,  Scott,  Bell,  &  Co.,  who  carried  on  business 
as  merchants  in  London,  were  the  London  agents  and  consignees  of 
Adam,  Scott,  &  Co.  The  bill  prayed  a  declaration  that  the  several 
consignments  and  remittances  made  by  Adam,  Scott,  &  Co.,  after 
the  16th  of  January,  1841,  to  Scott,  Bell,  &  Co.,  ought  to  be  applied, 
after  satisfying  the  then  existing  debt  and  demands  of  Scott,  Bell,  & 
Co.,  against  Adam,  Scott,  &  Co.,  in  the  first  place  in  payment  and 
satisfaction  to  the  plaintiff  of  the  sum  of  10,625/.,  appropriated  to 
the  use  of  the  plaintiff  by  Adam,  Scott,  &  Co. ;  and  that  an  account 
of  such  consignments  and  remittances  might  be  taken,  and  the  amount 
thereof  applicable  to  the  payment  of  the  10,625/.  ascertained.  Vide 
14  Law  J.  Hep.  (n.  s.)  Chanc.  57. 

The  plaintiff's  claim  was  founded  upon  the  following  correspon- 
dence:— 

"Calcutta,  16th  January,  1841. 

w  Messrs.  Scott,  Bell,  &  Co. 

"  Dear  Sirs :  Ere  this  reaches,  we  hope  you  will  have  realized  a 
large  portion  of  our  consignments  and  remittances  via  Colombo, 
China,  and  Mauritius,  to  enable  you  to  dispose  of  the  following  sums 
from  our  general  account  with  you.  Although  we  are  pretty  confi- 
dent you  will  be  in  possession  of  funds,  we  are  not  certain,  and  do 
not,  in.  consequence,  grant  drafts.  We  are  desirous  of  remitting  Cs. 
Us.  100,000  to  Mr.  George  Malcolm,  as  if  by  a  draft  to-day  at  ten 
months'  date,  at  exchange  2s.  l£d.  per  Cs.  R.,  10,625/.,  which  would 
fall  due  in  London  19th  November  next ;  Cs.  Rs.  50,000  to  you  and 
Mr.  W.  Scott  for  his  loan  to  the  writer,  dated  as  above,  at  exchange 
2s.  lyi.,  5,312/.  10$.,  together  15,937/.  10s.  Should  you  be  in  posses- 
sion of  funds,  we  have  to  request  the  favor  of  your  holding  these 
rams  at  Mr.  Malcolm's  and  your  own  disposal  respectively,  under  the 

VOL.  i.  7 


74  CASES  IN  CHANCERY, 

Malcolm  v.  Scott 

discount  of  the  Bank  of  England  rate.  We  shall  know  to  a  certainty, 
in  a  short  time,  whether  funds  sufficient  will  be  transmitted  to  you 
to  meet  these  sums  on  or  before  the  19th  November  next ;  and  should 
it  appear  to  us  that  there  will  not  be  enough,  we  shall  send  a  remit* 
tance  from  this  to  go  to  credit  of  your  general  account 

(Signed)    "Adam,  Scott,  &  Co." 

"  Calcutta,  16th  January,  1841. 

"  George  Malcolm,  Esq. 

"  My  dear  Sir :  Before  we  can  make  up  our  accounts  here,  we 
must  be  put  in  possession  of  all  the  accounts  from  you,  relative  to  the 
transactions  of  the  Calcutta  firm  up  to  30th  April  last,  and  I  am 
unable,  in  consequence,  to  Bay  how  our  cash  account  will  stand,  so  as 
to  enable  me  to  regulate  the  remittance  of  your  stock  and  that  stand- 
ing in  my  own  name ;  but  being  anxious  to  make  some  funds  avail- 
able to  you,  I  have  written  officially  to  Messrs.  .Scott,  Bell,  &  Co.,  to 
hold  at  your  disposal,  on  or  before  the  19th  November  next,  10,625/., 
being  the  equivalent  of  Rs.  100,000,  exchange  25.  \\d.  Our  friends 
will  hold  this  amount  at  your  disposal  under  discount,  immediately 
after  the  receipt  of  this,  or  as  soon  as  they  are  in  possession  of  funds. 

(Signed)    "J.  S.  B.  Scott." 

"Liverpool,  12th  March,  1841. 

"  Messrs.  Scott,  Bell,  &  Co. 

*  *  "  Messrs.  Adam,  Scott,  &  Co.  inform  us  in  their  letter  of 
16th  January  last,  received  this  morning  by  the  overland  mail,  that 
they  had  written  you  to  hold  at  our  disposal,  on  or  before  the  19th 
November  next,  10,625/.,  and  that  you  would  hold  this  amount  at 
our  disposal,  under  discount,  immediately  after  receipt  of  their  letter, 
or  as  soon  as  you  were  in  possession  of  funds.  Would  you  have 
the  goodness  to  let  us  know  whether  you  will  allow  us  to  draw  on 
you  for  the  whole  amount  due  on  the  above  date,  or  for  a  part  at  a 
shorter  date?  (Signed)    "George  Malcolm  &  Co." 

"  London,  12th  March,  1841. 

"  George  Malcolm,  Esq. 

"  Dear  Sir :  We  beg  to  advise  you,  that  by  the  overland  letters 
from  India,  received  yesterday,  we  are  requested  by  Messrs.  Adam, 
Scott,  &  Co.  to  account  to  you  for  the  equivalent  of  Cs.  Rs.  100,000, 
at  2s.  lyL  per  rupee,  ten  months  after  the  date  of  their  letter,  (16th 
January  last,)  or  to  hold  that  amount  at  your  disposal  under 
discount  at  the  Bank  of  England  rates,  if  convenient  to  us,  and 
provided  we  are  in  funds  from  their  consignments  and  remittances 
via  Colombo,  China,  and  the  Mauritius.  At  the  present  time  we  are 
considerably  in  cash  advance  for  the  firm,  and  the  consignments  and 
remittances  hitherto  advised  will,  we  think,  fall  short  of  the  engage- 
ments we  are  under  on  their  account.  We  have,  however,  registered 
the  above ;  and  should  remittances  or  consignments  come  forward  to 
enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising 
you.  (Signed)     "  Scott,  Bell,  &  Co." 
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"Liverpool,  13th  March,  1841. 

w  Messrs.  Scott,  Bell,  &  Co. 

a  Dear  Sirs :  I  am  favored  with  your  letter  of  yesterday.  It  may  be 
proper  to  inform  yon,  that  the  money  which  Messrs.  Adam,  Scott,  & 
Co.  request  yon  to  hold  at  my  disposal,  namely,  Cs.  Rs.  100,000, 
or  10,625£  cash,  19th  November  next,  is  a  portion  of  my  own  funds, 
which  I  expected  to  have  received  direct.  In  ordering  the  payment 
through  you,  they  will,  of  course,  make  due  provision  for  it ;  and,  al- 
though they  could  not  know  how  much  of  the  amount  might  be 
realized  by  you  at  dates  prior  to  the  19th  November,  there  is  no 
doubt  expressed  as  to  your  being,  ere  that  time,  in  funds  for  the  whole. 
There  is  evidently  no  reason  to  suppose  any  thing  else  than  that  am- 
ple remittances  are  on  the  way,  or  that  they  will  be  received  in  good 
time ;  but  in  order  to  prevent  any  uncertainty  or  mistake  on  this 
point,  Messrs.  Adam,  Scott,  &  Co.'s  attention  may  be  drawn  to  the 
subject  by  letters  per  next  overland  mail,  so  that  there  may  be  a  time- 
ly correction  of  any  oversight  or  miscalculation  on  their  part.  The 
enclosed  letter  from  Mr.  J.  S.  B.  Scott  (which  please  return)  will  show 
that  he  intended  to  make  the  money  available  to  me ;  and,  indeed, 
he  could  not  but  know  that  it  must  be  both  inconvenient  and  disad- 
vantageous to  me  to  be  deprived  of  the  use  of  so  considerable  a  sum 
for  eight  months  longer.  Should  you  be  disposed  to  give  effect  to 
his  views  and  arrangements  by  granting  acceptances,  due  19th  Nov- 
vember,  as  proposed  in  G.  Malcolm  &  Co.'s  letter  of  yesterday,  they 
will  engage  to  make  due  refund  of  any  part  of  the  money  short  re- 
mitted from  Calcutta ;  but  I  have  no  apprehension  of  any  such  short 
remittances.  (Signed)     "  George  Malcolm." 

This  letter  enclosed  the  foregoing  letter  of  the  16th  of  January, 
from  the  Calcutta  firm  to  the  plaintiff 

"London,  14th  March,  184!. 

u  Messrs.  Adam,  Scott,  &  Co. 

"Dear  Sirs:  Acknowledging  the  receipt  of  various  letters,  and 
amongst  others,  the  following,  16th  January,  requesting  us  to  account 
to  Mr.  Malcolm  for  the  equivalent  of  100,000  rupees  at  2$.  l^rf., 
10,625£,  ten  months  from  the  date  of  your  letter,  or,  should  we  pos- 
sess funds  of  yours  arising  from  your  consignments  or  remittances 
vii  Columbo,  China,  and  the  Mauritius,  to  discount  same  at  bank 
rates,  you  will  be  aware,  before  you  receive  this,  that  the  present  state 
of  your  account,  and  of  the  a^mces  of  consignments  and  remittances 
coming  forward  from  other  quarters,  added  to  the  liabilities  we  may 
be  under  on  account  of  your  silk  piece-goods  speculations,  will  not 
warrant  lis  meeting  this  requisition  for  the  present  But  should  we 
be  in  a  position  to  meet  it  before  November  next,  we  shall  have 
pleasure  in  doing  so,  and  have  written  to  Mr.  Malcolm  accordingly. 
The  other  transfer  alluded  to  in  your  letter  was  made  on  the  31st  De- 
cember last,  agreeably  to  instructions  from  Mr.  Adam  in  July  last, 
acknowledged  by  your  No.  100,  of  the  27th  October. 

(Signed)      "  Scott,  Bell,  &  Co." 
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"London,  15th  March,  1841. 

"  George  Malcolm,  Esq. 

u  Dear  Sir :  Replying  to  your  letter  of  the  13th  instant,  we  beg  to 
state  that  we  have  no  specific  knowledge  of  the  remittances  vid  China 
and  the  Mauritius,  referred  to  by  Messrs.  Adam,  Scott,  &  Co. ;  but  as 
a  series  of  about  a  dozen  of  their  letters  are  not  yet  come  forward, 
they  may,  perhaps,  contain  the  necessary  information :  and  we  cam 
only  repeat  what  we  said  on  the  12th,  that  when  remittances  or  con- 
signments come  forward,  we  shall  lose  no  time  in  advising  you. 
Meanwhile,  it  would  not  be  convenient  for  us  to  lend  our  names  to 
acceptances,  in  the  manner  you  propose. 

(Signed)     "  Scott,  Bell,  &  Co.,r 

"Liverpool,  3d  April,  1841. 

"  Messrs.  Adam,  Scott,  &  Co. 

"  Dear  Sirs :  On  receipt  of  your  Mr.  Scott's  letter  to  Mr.  Malcolm, 
dated  16th  January,  we  addressed  Messrs.  Scott,  Bell,  &  Co.  on  the 
subject  of  your  order  to  them  to  hold  at  our  disposal,  on  or  before 
19th  November  next,  10,625/.,  being  the  equivalent  of  Cs.  Rs.  100,000, 
at  the  exchange  of  2s.  l£d.  They  informed  us  in  reply,  that  with 
reference  to  the  state  of  your  account  with  them,  they  must  decline, 
for  the  present,  making  any  payment,  or  granting  any  acceptance  on 
account  of  your  said  order.  You  will  readily  conceive  the  disappoint* 
ment  and  the  serious  inconvenience  it  is  to  us  to  be  deprived  of  the 
use  of  so  considerable  a  sum  of  money.  We  rely  on  your  taking  im- 
mediate measures  to  make  the  above  sum,  together  with  any  other 
money  due  on  Mr.  Malcolm's  account,  or  on  our  general  account} 
available  to  us  by  remittances  to  ourselves  direct,  and  not  to  make  the 
payment  to  us  dependent  on  the  position  of  your  London  account, 
which  it  must  be  difficult  for  you  to  estimate  exactly,  owing  to  the 
uncertainty  as  to  the  out-turn  of  your  produce  remittances. 

(Signed)     "  George  Malcolm  &  Co.'* 

"  Calcutta,  20th  April,  1841. 

"  Messrs.  Scott,  Bell,  &  Co. 

"  Dear  Sirs :  We  have  now  made  our  entries  in  conformity  with 
the  statements  of  our  account-current  forwarded  in  your  letters  No.  5 
and  6,  both  of  which  appear  to  be  correct ;  and  we  beg  to  wait  upon 
you  with  further  statement  of  our  London  exchange  account  up  to 
this  date,  showing  at  credit  side  52^05/.  12s.  4d.;  at  debit  side, 
39,690*.  17s.  4d.,  ditto  dependences  11,919/.  6s.  lid.,  —  74,610/.  4*. 
3d.;  balance  in  our  favor  17,404/.  Us.  lid.;  against  which  will  come 
our  conditional  order  of  10,000/.  in  favor  of  Mr.  Malcolm. 

(Signed)     "  Adam,  Scott,  &  Co."  ; 

"  Calcutta,  1st  June,  1841. 

u  Messrs.  George  Malcolm  &  Co. 

"  Dear  Sirs :  No.  438  (o)  of  3d  April  informs  us  that  our  London 
friends,  Messrs.  Scott,  Bell,  &  Co.,  on  being  applied  to  by  you  on  the 
subject  of  our  order  to  them  to  hold  at  your  disposal,  on  or  before 
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19th  November  next,  10,625£,  had  declined,  for  the  present,  making 
any  payment  or  granting  «any  acceptances  on  account  of  said  order, 
and  conveys  to  us  the  expression  of  your  disappointment,  and  a 
request  that  we  may  immediately  make  remittances  to  yourselves 
direct  of  the  above  amount,  with  any  other  money  due  your  Mr.  Mal- 
colm, and  on  your  general  account  We  are,  ourselves,  much  disap- 
pointed at  this  proceeding  on  the  part  of  our  London  friends,  who 
have  likewise  advised  us  of  it,  and  stated  their  wish  to  meet  the 
carder  before  November,  should  they  find  themselves  warranted,  by  the 
state  of  our  account,  in  doing  so.  We  do  not  doubt,  in  the  least, 
that  they  will  be  in  the  position  to  pay  the  amount  from  the  proceeds 
of  our  shipments  to  them  ;  and  were  it  even  otherwise,  the  presence 
of  Mr.  Scott  would,  we  are  assured,  accommodate  the  matter ;  so  that 
we  do  not  think  it  necessary  to  notice  further  your  request  for  remit- 
tances to  yourselves  direct 

(Signed)     "  Adam,  Scott,  &  Co." 

A  letter,  dated  the  18th  of  January,  1842,  from  Adam,  Scott,  &  Co. 
to  Scott,  Bell,  &  Co.,  contained  the  following  passage :  "  Regarding 
the  conditional  order  for  10,625/.  to  Mr.  George  Malcolm,  we  hereby 
cancel  it" 

April  13, 1847.  Wigram,  V.  C.  The  questions  to  be  decided  in 
this  cause  are,  whether,  by  the  effect  of  the  correspondence  which 
passed  between  Adam,  Scott,  &  Co.,  of  Calcutta,  Scott,  Bell,  & 
Co.,  of  London,  and  the  plaintiff,  a  contract  was  come  to  between 
these  parties  in  March,  1841,  entitling  the  plaintiff,  as  a  creditor  of 
the  Calcutta  house,  to  an  account  against  the  London  house  for  con- 
signments and  remittances  made  to  the  London  house  from  Calcutta. 
The  second  question  is,  if  such  a  contract  is  established,  what  are  the 
terms  of  the  contract,  and  to  what  account  does  it  entitle  the  plain- 
tiff? I  use  the  word  "  contract "  as  the  most  convenient  term  which 
suggests  itself;  for  whether  such  rights  as  the  plaintiff  has  are  said 
to  rest  on  contract  generally,  or,  according  to  the  argument  at  the 
bar,  on  equitable  assignment,  the  case  is  the  same.  The  right  of  the 
plaintiff  will  depend  upon  an  account  to  be  taken  in  this  court,  the 
result  of  which  will  be  to  be  satisfied  out  of  specific  consignments 
from  India,  included  in  that  account. 

That  the  correspondence  entitles  the  plaintiff  to  some  account,  I 
cannot  bring  myself  to  doubt,  and  I  shall  begin  by  referring,  in  the 
first  instance,  to  the  entire  correspondence  on  which  both  questions 
turn.  On  the  16th  of  January,  1841,  the  Calcutta  house,  being  largely 
indebted  to  the  plaintiff,  wrote  to  the  London  house  as  follows —  His 
Honor  here  read  the  correspondence  as  set  out  above.]  Now,  there 
are  several  other  letters  which  passed  between  the  London  house  and 
the  Calcutta  house,  in  which  the  Calcutta  house  state  that  they  are 
creditors  to  a  large  amount  of  the  London  house ;  and  the  expres- 
sion u  conditional  order  in  the  plaintiff's  favor"  is  made  use  of.  The 
expression  u  conditional  order,"  as  it  appears  to  me,  means  nothing 
more  than  the  latter  expression  "being  in  funds,"  and  in  nc  ciher 
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way  can  I  understand  the  word  "  conditional,"  as  having  any  applica- 
tion to  the  case.  The  letter  of  the  16th  of  January,  from  the  Cal- 
cutta house  to  the  London  house,  directs  the  latter,  among  other 
things,  if  in  funds  upon  general  account,  to  hold  100,000  Cs.  Rs.,  &c., 
at  the  plaintiff's  disposal.  This  letter  was  received  in  London  on  the 
11th  of  March,  1841 ;  and  on  the  following  day,  the  12th,  the  London 
house  writes  to  the  Liverpool  house  a  letter  of  that  date ;  and  with 
reference  to  the  argument  at  the  bar,  there  are  three  points  to  be  no-, 
ticed  in  that  letter.  I  think,  upon  fair  construction,  the  expression 
"  if  convenient "  clearly  applies  to  the  alternative  relating  to  the  dis- 
count ;  secondly,  the  letter  reserves  to  the  London  house  the  right  of 
satisfying  all  engagements  then  existing  between  them  and  the  Cal- 
cutta house,  (that  is,  all  dependences  and  liabilities ;)  and,  thirdly,  sub- 
ject to  that  reservation,  the  London  house  agrees  in  some  sense  to 
act  upon  the  Calcutta  letter  of  the  16th  of  January.  The  construc- 
tion which,  upon  this  third  point,  I  put  upon  the  letter  of  the  12th  of 
March,  1841,  does  not,  in  my  opinion,  admit  of  serious  controversy- 
The  expressions  of  the  letter  of  the  12th  of  March,  from  London  to 
Liverpool,  are,  "  We  have,  however,  registered  the  above,  and  should 
remittances  or  consignments  come  forward  to  enable  us  to  meet  their 
wishes,  we  shall  lose  no  time  in  advising  you."  If  these  expressions 
were  ambiguous,  which  I  think  they  are  not,  the  construction  I  put 
upon  them  would  be  established  by  the  following  expression  in  the 
letter  of  the  14th  of  March,  of  the  same  writers  to  the  Calcutta 
house.  After  referring  to  the  letter  of  the  16th  of  January,  and 
saving  to  themselves  the  right  to  satisfy  the  engagements  they  were 
under  for  the  Calcutta  house,  they  say,  "  But  should  we  be  in  a  posi- 
tion to  meet  it  before  November  next,  we  shall  have  pleasure  in  doing 
so,  and  have  written  to  Mr.  Malcolm  accordingly."  This  sentence 
appears  to  me  correctly  to  paraphrase  that  which  I  have  quoted  from 
the  letter  of  the  12th  of  March.  The  Liverpool  letter  of  the  13th  of 
March  points  out  to  the  London  house  in  what  terms  the  Liverpool 
house  understood  the  London  letter  of  the  12th.  The  London  letter 
of  the  14th  of  March  to  the  Calcutta  house  becomes  important,  for 
it  shows,  beyond  dispute,  that  I  have  correctly  understood  the  letter 
of  the  12th,  from  London  to  Liverpool.  The  letter  of  the  15th  of 
March,  from  London  to  Liverpool,  is  also  important,  because  it  brings 
down  the  whole  of  the  former  correspondence  to  that  date,  and  con- 
firms such  engagements  as  had  been  come  to  by  the  earlier  letters. 
The  letters  of  the  3d  of  April,  1841,  and  the  1st  of  June,  1841,  inde- 
pendently of  what  had  been  done  before,  appear  to  me  to  make 
out  completely  the  same  view  of  the  case.  Admitting,  therefore,  in 
the  most  unqualified  manner,  that  the  correspondence  between  the 
Calcutta  house  and  the  London  house,  and  that  between  the  Cal- 
cutta house  and  the  Liverpool  house,  would  not,  without  more,  have 
conferred  any  right  upon  the  plaintiff  as  against  the  London  house,  I 
cannot  admit  that  it  is  now  open  to  argument  that  the  effect  of  the 
triple  correspondence,  in  which  each  party  refers  to  his  communica- 
tions with  the  other,  has  not  so  consolidated  the  whole  correspond- 
ence as  to  give  to  each  as  against  the  other,  for  the  purposes  of  this 
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erase,  the  benefit  of  a  contract,  such  as  the  correspondence,  properly 
so  interpreted,  contains. 

The  second  and  most  difficult  question  is  that  which  remains, 
namely,  What  is  the  contract  embodied  in  the  preceding  letters,  and 
to  what  account  does  it  entitle  the  plaintiff  as  against  the  London 
house  ?  The  plaintiff  has  contended  that,  according  to  the  true  con- 
struction of  the  correspondence,  he  is  entitled  to  have  a  balance 
struck  on  the  12th  of  March,  1841,  in  the  books  of  the  London  house, 
as  between  that  house  and  the  Calcutta  house,  including,  as  he  ad- 
mits, an  account  of  all  engagements  and  liabilities  then  depending 
between  the  London  and  Calcutta  house ;  and  in  that  sense  I  shall 
hereafter  use  the  word  "  balance."  He  admits  the  right  of  the  Lon- 
don house  to  have  all  the  consignments  and  remittances  from  Cal- 
cutta on  general  account,  after  the  12th  of  March,  1841,  applied  in 
satisfaction  of  the  balance  due  on  the  12th  of  March,  1841 ;  but  he 
insists  that,  after  satisfying  the  above,  he  is  entitled  to  have  all  the 
consignments  and  remittances  from  Calcutta  to  the  London  house  on 
general  account,  after  that  date,  applied  in  satisfaction  of  the  100,000 
Cs.  Rs.,  equivalent  to  10,625/.  sterling,  made  payable  on  the  19th  of 
November,  1841,  in  preference  to  any  claim  the  London  house  may 
have  against  the  Calcutta  house,  in  respect  of  new  transactions  origi- 
nating after  the  12th  of  March,  in  like  manner  as  if  each  consign- 
ment or  remittance  had  been  specifically  appropriated  by  the  Calcutta 
house.  He  insists,  in  effect,  that  the  contract  embodied  in  the  cor- 
respondence had,  once  for  all,  the  effect  of  a  general  appropriation 
upon  all  remittances  and  consignments  made  on  general  account 
after  the  12th  of  March.  The  defendants,  Scott,  Bell,  &  Co.,  how- 
ever, say,  that  their  undertaking  (if  any)  was  confined  to  paying  the 
100,000  Cs.  Rs.  on  the  19th  of  November,  1841,  if  in  funds  on  that 
day,  and  not  otherwise ;  and  for  the  purpose  of  ascertaining  whether 
they  are  in  funds  or  are  not,  they  claim  a  right  to  have  all  consign- 
ments and  remittances  from  Calcutta  on  general  account  received 
vafter  the  12th  of  March,  1841,  applied  in  the  first  instance  in  satisfac- 
tion of  their  own  demands  against  the  Calcutta  house  up  to  the 
present  time,  whether  their  demand  originated  out  of  transactions 
before  or  after  the  12th  of  March,  1841. 

The  inquiry,  the  result  of  which  must  determine  the  dispute  be- 
tween the  parties,  may  be  confined  in  strictness  to  two  lettere,  that  of 
the  16th  of  January,  1841,  from  the  Calcutta  to  the  London  housQ, 
and  that  of  the  12th  of  March,  1841,  from  the  London  house  to  the 
Liverpool  house.  I  do  not  mean  that  the  other  letters  are  not  impor- 
tant, as  throwing  light  upon  these  two  letters,  and  as  confirming  the 
interpretation  I  put  upon  them.  But  it  is  in  the  expressions  of  these 
two  letters  properly  interpreted  that  the  rights  of  the  parties  must,  in 
my  opinion,  be  founded.  I  will  first,  then,  suppose  a  single  remit- 
tance or  consignment  from  Calcutta  between  the  16th  of  January 
and  the  19th  of  November,  1841,  to  have  been  made  in  pursuance  of 
a  promise  contained  in  the  letter  of  the  16th  of  January,  1841,  and 
consider  this  case,  attending  to  the  fact  that  nothing  afterwards  oc- 
curred till  January,  1842,  when  the  Calcutta  or  London  house  gave 
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notice  to  the  plaintiff  that  his  position  was  to  be  altered ;  and  sec- 
ondly, adverting  to  the  fact  that,  during  the  whole  of  that  period,  the 
Culcutta  house,  in  fact,  claimed  to  be  creditors  upon  the  London 
house.  Upon  the  question,  then,  of  the  construction  of  the  two  let- 
ters, the  letter  of  the  16th  of  January,  as  between  the  London  and 
Calcutta  house,  was  imperative,  "  if  in  funds  on  general  account,"  on 
receipt  of  that  letter ;  that  is,  after  satisfying  the  balance,  the  London 
house  was  to  hold  the  100,000  Cs.  Rs.  at  the  plaintiff's  disposal  in 
the  way  directed.  The  London  house  might  have  declined  this,  and 
might  have  returned  the  balance  after  satisfying  their  own  claim 
against  the  Calcutta  house ;  but  they  could  not,  as  against  the  Cal- 
cutta house,  have  lawfully  retained  it  for  any  other  purpose  except 
that  indicated  in  the  letter  of  the  16th  of  January  in  the  plaintiff's 
favor.  The  expression  in  that  letter  appears  to  me  to  be  unequivocal 
in  that  respect :  "  Ere  this  reaches,  we  hope  you  will  have  realized  a 
large  portion  of  our  consignments  and  remittances  via  Colombo, 
China,  and  Mauritius,  to  enable  you,"  that  is,  to  enable  you,  on  the 
receipt  of  the  letter,  u  to  dispose  of  the  following  sums  from  our  gen- 
eral account  with  you."  Nothing  can  more  clearly  point  at  an  en- 
gagement to  be  made  with  the  plaintiff  at  that  time,  conditionally 
only  on  the  London  house  being  then  in  funds.  The  letter  proceeds, 
"  Although  we  are  pretty  confident  you  will  be  in  possession  of 
funds,"  that  is,  will  be  so  on  the  receipt  of  this  letter,  "  we  are  not 
certain,  and  do  not  in  consequence  grant  drafts."  Then  follow  the 
two  payments  required  to  be  made,  one  to  the  plaintiff  and  the  other 
to  them ;  "  as  if  by  a  draft  to-day  at  ten  months'  date,  which  would 
fall  due  on  the  19th  of  November."  Stopping  here,  I  wotdd  ask, 
whether  it  would  be  possible  to  contend  with  effect,  that  if  the  Lon- 
don house  had  been  in  funds  on  the  12th  of  March,  1841,  or  had 
become  so  by  an  immediate  consignment  or  remittance,  and  had 
written  to  Liverpool  saying  simply,  we  undertake  to  act  on  the  in- 
structions of  the  letter  of  the  16th  of  January,  they  could  afterwards 
have  diverted  the  funds  in  order  to  satisfy  any  new  engagement  be- 
tween themselves  and  the  Calcutta  house,  originating  between  the 
12th  of  March  and  the  19th  of  November?  My  opinion  is  that  they 
could  not  have  done  so.  The  letter  of  the  16th  of  January  proceeds 
thus :  u  Should  you  be  in  possession  of  funds,"  that  is,  on  the  receipt 
of  this,  u  we  have  to  request  the  favor  of  your  holding  those  sums  at 
Mr.  Malcolm's  and  your  own  disposal  respectively,  under  the  dis- 
count of  the  Bank  of  England  rate  "  —  an  expression  which  clearly 
indicates  a  present  liability,  to  be  satisfied  on  the  19th  of  November, 
1841.  The  letter  then  concludes  with  this  important  passage :  u  We 
shall  know  to  a  certainty  in  a  short  time  whether  funds  sufficient  will 
be  transmitted  to  you  to  meet  these  sums  on  or  before  the  19th  of 
November  next ;  and  should  it  appear  to  us  that  there  will  not  be 
enough,  we  shall  send  a  remittance  from  this  to  go  to  credit  of  your 
general  account."  The  words, "  in  a  short  time,"  show  to  demonstra- 
tion, that  the  further  remittances  on  general  account,  if  necessary,  as 
matters  then  stood,  were  to  be  made  to  meet  the  engagements  with 
the  Liverpool  house  then  to  be  entered  into.     The  London  house, 
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being  in  possession  of  the  above  letter,  wrote  to  the  Liverpool  house 
the  letter  of  the  12th  of  March,  and  after  speaking  of  the  engage- 
ments they  were  then  under  for  the  Calcutta  house  as  compared  with 
the  remittances  and  consignments  hitherto  advised,  they  say,  "  We 
have,  however,  registered  the  above  ;  and  should  remittances  or  con- 
signments come  forward  to  enable  us  to  meet  their  wishes,  we  shall 
lose  no  time  in  advising  you."  Upon  the  effect  to  be  given  to  that 
sentence  the  whole  question  appears  to  me  to  turn.  I  will  first  con- 
sider its  effects  as  between  the  London  house  and  the  Liverpool 
house.  Great  stress  was  laid  by  the  plaintiff  on  the  word  "  regis- 
tered." I  am  not  disposed  to  give  much  weight  to  that  expression* 
If  the  letter  had  ended  there,  I  should  probably  have  thought  that  the 
letter  amounted  to  this  only,  that  the  London  house,  in  the  existing 
state  of  their  engagements  with  the  Calcutta  house,  declined  at  that 
time  to  come  under  any  engagement  in  pursuance  of  the  letter  of 
the  16th  of  January,  but  that  they  had  registered,  that  is,  made  a 
note  of  that  letter,  as  a  thing  to  be  acted  on  or  not,  according  to .  cir- 
cumstances. I  cannot  think  that  by  informing  the  Liverpool  house 
that  they  had  registered  that  letter,  they  were  necessarily  precluded 
from  making  any  new  arrangements  with  the  Calcutta  house.  But 
it  appears  to  me  unnecessary  to  speculate  upon  this  point ;  for,  if  the 
word  "  registered,"  standing  alone,  would  have  any  such  meaning  in 
the  abstract  as  the  plaintifl  has  contended  for,  it  appears  to  me  that 
such  meaning  would  be  reduced  as  well  as  fixed  by  that  which  imme- 
diately follows,  namely,  "  Should  remittances  or  consignments  come 
forward  to  enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in 
advising  you."  They  registered  the  letter  for  that  purpose.  Here, 
again,  if  any  doubt  could  exist  as  to  the  abstract  meaning,  in  mer- 
cantile language,  of  the  word  "  advising,"  that  doubt  would  be  re- 
moved by  the  context  The  writers  will  advise  the  plaintiff  if  any 
remittances  or  consignments  should  come  forward  to  enable  them  to 
meet  the  wishes  of  the  Calcutta  house  expressed  in  this  letter  of  the 
16th  of.  January.  Now,  what  were  those  wishes  ?  They  were,  that 
the  balance  (if  any)  then  in  the  hands  of  the  London  house  after 
satisfying  their  own  demands,  such  balance  to  be  immediately  in- 
creased, if  necessary,  by  further  remittances  from  Calcutta  on  general 
account,  should  be  held  at  the  plaintiff's  disposal. 

The  reason  assigned  in  the  letter  of  the  16th  of  January  for  not 
drawing  drafts,  and  the  promise  of  further  remittances  for  the  pur- 
poses of  the  letter,  are  conclusive  as  to  the  wishes  of  the  Calcutta 
house ;  and  as  the  London  letter  of  the  12th  of  March  refers  to  the 
wishes  of  the  Calcutta  house,  it  makes  the  letter  of  the  16th  of  Jan- 
nary  part  of  the  contract.  The  London  letter  of  the  14th  of  March 
(only  two  days  later)  I  have  already  noticed.  For  what  purpose, 
then,  was  the  London  house  to  advise  the  Liverpool  house  of  remit- 
tances and  consignments  coming  forward  to  enable  them  to  meet  the 
wishes  of  the  Calcutta  house,  unless  those  wishes  were  to  be  acted 
upon  ?  I  think  the  plain  and  natural  effect  of  the  letter  is  this  :  If 
the  present  funds  shall  suffice  to  cover  our  present  balance,  (explaining 
the  word  "  balance "  as  above,)  or  if  the  Calcutta  house  fulfils  its 
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promise,  and  sends  farther  remittances  or  consignments  more  than 
sufficient  to  cover  our  balance,  we  will  execute  their  wishes  in  your 
favor.  The  cases  cited  at  the  bar  are  not  nearly  so  strong  in  the 
plaintiff's  favor  as  are  the  expressions  in  the  letter  I  have  referred  to. 
There  is  nothing  in  the  letter  of  the  3d  of  April,  or  in  the  subsequent 
letters,  which  necessarily  imports  that  the  writers  of  those  letters  had 
put  on  the  letters  of  the  16th  of  January  and  the  12th  of  March, 
1841,  that  construction  for  which  the  London  house  contends,  in  op- 
position to  that  for  which  the  plaintiff  contends.  The  word  "  condi- 
tional "  is,  as  I  have  before  observed,  consistent  with  the  plaintiff's 
case,  that  is  to  say,  the  order  is  conditional  upon  their  being  in  funds, 
which  leaves  the  question  of  fact  open. 

It  was  said  for  the  London  house,  first,  that  it  could  not  have  been 
in  the  contemplation  of  any  of  the  parties  that  the  transactions  be- 
tween the  London  and  Calcutta  houses  should  not  proceed  in  their 
usual  course,  during  the  interval  between  the  12th  of  March  and  the 
19th  of  November,  1841 ;  and  secondly,  that  if  1  put  upon  the  corre- 
spondence the  construction  I  have  done,  I  should  altogether  paralyze 
those  transactions.  To  the  former  of  these  observations  I  accede ; 
but  I  cannot  accede  to  the  conclusion  drawn  from  it.  Nothing  is 
more  common  in  operations  between  a  London  house  and  its  corre- 
spondent abroad,  than  for  the  former  to  accept  drafts  or  bills  drawn 
upon  it  by  the  latter  at  distant  dates,  in  expectation  only  of  consign- 
ments or  remittances  to  be  made  from  abroad  to  meet  the  drafts  or 
bills  at  maturity.  In  that  case,  the  London  house  becomes  liable  to 
third  parties,  whether  remittances  to  meet  the  bills  are  made  or  not ; 
and  they  regulate  their  subsequent  transactions  with  theirfcorrespond- 
ents  abroad  accordingly.  The  engagement  in  this  case,  as  I  interpret 
the  correspondence,  was  far  less  onerous ;  for  it  was  an  engagement 
with  the  third  party,  the  Liverpool  house,  only  to  pay,  in  case  the 
remittances  arrived :  and  if  this  engagement  were  made,  in  the  sense 
in  which  I  understand  it,  the  London  house  would  regulate  its  trans- 
actions with  the  Calcutta  house  during  the  interval,  between  the  12th 
of  March  and  the  19th  of  November,  1841,  with  reference  to  that 
engagement,  in  the  same  way  as  it  would  have  done  if  the  bills  had 
been  accepted.  If  the  London  house,  confiding  in  the  solvency  and 
credit  of  the  Calcutta  house,  had  come  under  an  absolute  engage- 
ment with  the  Liverpool  house,  I  am  persuaded  that  no  mercantile 
man  would  say  that  such  an  engagement  was  so  out  of  course  in 
mercantile  transactions,  that  I  must  strain  the  construction  of  the 
correspondence  rather  than  believe  that  such  an  engagement  would 
have  been  contemplated  The  engagement,  as  I  interpret  the  corre- 
spondence, was,  that  funds  in  hand  and  promised  consignments  and 
remittances,  on  general  account,  — not  required  to  cover  the  London 
balance, —  should  be  accounted  for  to  the  plaintiff;  the  effect  being, 
that  promised  consignments  and  remittances  would  come  to  the  Liv- 
erpool house  specifically  appropriated  by  the  effect  of  the  contract  as 
between  the  London  and  Calcutta  house  until  the  authority  was 
revoked.  I  cannot  doubt  this ;  and  the  triple  correspondence  appears 
to  me  to  put  the  case  on  the  same  footing  between  all  the  parties. 
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Box  die  ccmeuiumm-  «  iu*  se  of  ar  c»sr  ir.*T  V  Krr.acd.  it 
was  said  uuc  t»  Ltma:<i.  i*:«2se  n&*  c*:ci»e  tzrotv  ww  ~.**N..:rics  ior 
the  Caknna  ado**-  sKie  tik  li^r  cc  Xlty:-*..  iSil.  Ani  n  i>.  :r.  wsn* 
for  the  porpoee  *c  a*e*ran£  "Oiest-  si»*ec  ^>f -r.4  * -JscLfff raw:*  ?bat  lie 
hooae  ntht^  *ll±*  pi^tt.  m  rr.i*  >^*l  If  swr.  b*<  S«*n  tfce 
of  oVaiing  i*sr«*ai  i*»e  LoDie  aai  Gfijrarca  JK-iuse  s:r*re  the 
of  Mmtol  1S41.  wiv  sb:*Lji  I  hesdraar  10  hehfvr  that  tbev 
should  among  ecbcr  «nraeeE>fsr3w  conTr^cr  wiii  the  ptbraiiiL  at  ike 
mfoesi  of  the  Cairrrrsa  nc«ase,  ?o  satisfy  his  oVmani  according  w» 
order  of  time  ax  wiu:-Jk  vzte  derc  aire*  !  As  to  the  continuance  of 
the  original  izn<exn>:«n  c£  ij>?  G&jctma  boose  ur.Tii  The  order  n$ 
revoked.  I  ceraT^T  «::fTTain  no  dc&M.  Ther  ciaink  as  1  before 
noticed,  a  balance  *u>  he  due  to  tr*rm  nom  the  London  bouse;  thev 
might  have  seat  ranirtances  orcxxisifiiiineiits  specincaliy  appropriated 
for  the  Liverpool  boose,  unjess  ibey  bad  considered  the  appropriation 
as  zafiMaemly  made  by  their  previocs  correspondence,  directing  the 
application  of  tbe  general  balance.  If  tbe  balance  is  not  in  favor  of 
the  Calcutta  boose,  tbe  Liverpool  bouse  will  not  be  damnified  ?wcW 
dependences  on  the  12di  of  March,  as  between  themselves  and  the 
Calcutta  boose.  On  tbe  ISth  of  January.  1S42,  a  letter  is  written  bv 
tbe  Calcutta  hooae  revoking  tbe  direction  to  apply  the  consignments 
and  remittances :  and  as  tbe  Calcutta,  boose  clearlv  might  have  sent 
them  specifically  appropriated.  I  do  not  see  why  they  should  not  bare 
had  the  power  to  revoke  the  application  of  the  consignments 


is  Honor  then  directed  certain  inquiries  before  the  Master  as  to 
the  state  of  the  accounts  between  the  Calcutta  firm  and  the  London 
firm  on  the  12th  of  March,  1S41,  and  of  the  remittances  and  consign- 
ments received  by  the  London  firm,  np  to  the  date  of  the  revocation 
of  the  order  in  favor  of  the  plaintiff. 

The  defendants,  Scott,  Bell,  &  Co,  appealed  against  this  decree. 

Dec  5  and  6,  1849.      Mr.  Bolt,  Mr.  Roumdel^  Palmer,  and  Mr. 
SelunffL,  for  the  plaintifE 


The  Solicitor  General  (with  whom  was  Mr.  Cairns)  proceeded  to 
open  the  case  of  the  appellants,  Scott,  Bell,  &  Co. 

The  Lord  Chancellor.  Do  yon  contend  that  I  ought  to  decide 
this  without  a  trial  at  law?  Of  course  I  should  call  upon  the  parties 
to  make  the  necessary  admissions  to  raise  the  question  of  law. 

The  Solicitor  GfeneraL  Undoubtedly.  I  know  your  Lordship's 
feeling  on  the  subject  of  sending  cases  to  law.  I  feel  very  considera- 
ble difficulty  about  it 

Tbe  Lord  Chancellor.  It  is  not  merely  because  it  is  a  contract. 
No  doubt  this  Court  can  construe  a  contract  as  well  as  a  court  of  law ; 
but  it  is  peculiarly  a  matter  on  which  a  special  jury  are  better  able, 
under  the  direction  of  a  Judge,  to  come  to  a  right  conclusion  than 
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any  one  else  can,  because  there  are  terms  used  which  I  dare  say  a 
mercantile  jury  would  put  a  very  different  construction  upon  than 
what  the  world  at  large  would  At  least,  it  is  open  to  a  question  of 
mercantile  usage ;  and  where  persons  are  using  mercantile  terms  be- 
tween each  other,  with  reference  to  the  custom  of  merchants,  it  is  very 
difficult  to  come  to  a  conclusion  except  with  the  aid  of  a  jury  com- 
posed of  mercantile  men. 

I  do  not  think  that  the  Court  is  sufficiently  informed.  I  think  it  is 
a  case  in  which  the  Court  had  better  withhold  its  decision  until  it 
has  had  the  assistance  of  a  jury.  This  is  what  the  appellants  were 
willing  to  take  in  the  Court  below.  If  I  had  the  least  doubt  about 
its  being  covered  by  the  contract  one  way  or  the  other,  and  if  it 
involved  questions  of  equitable  assignment,  of  course  I  should  not 
consider  it  at  all  necessary  to  send  the  parties  to  law ;  but  that  ques- 
tion of  equitable  assignment  does  not  appear  to  me  to  have  the  least 
reference  to  the  present  case,  because  I  consider  this  to  be  entirely  with- 
in the  breasts  of  the  three  parties  concerned,  and  if  they  have  come  to 
any  agreement,  whatever  the  construction  of  that  agreement  may  be, 
they  among  themselves  had  a  clear  right  to  regulate  the  interests  of 
the  parties  to  arise  from  the  future  consignments  sent  to  this  country 
from  Calcutta.  They  did  by  a  correspondence  come  to  a  contract ; 
and  the  real  question  is,  What  is  the  effect  of  that  contract,  and  how 
is  that  contract  to  operate  on  the  state  of  the  accounts  as  they  ulti- 
mately stood  ?  It  appears  that  the  consignments  received  exceeded 
the  amount  of  the  plaintiff's  demand,  after  providing  for  contingen- 
cies, as  they  existed  at  the  date  of  the  contract  being  entered  into. 
Therefore,  on  the  one  construction,  if  the  parties  have  agreed,  that  is 
to  say,  if  the  London  house  have  agreed,  in  concurrence  with  the 
plaintiff,  entitled  to  the  benefit  of  the  contract,  and  the  house  in  Cal- 
cutta who  offered  the  contract, — if,  in  point  of  fact,  the  house  in 
London  did  agree  to  hold  the  net  proceeds  of  consignments  for  the 
payment  of  this  demand,  then  the  fact  that  there  were  consignments 
which  exceeded  the  amount  of  that  demand,  would  be  conclusive  in 
favor  of  the  plaintiff's  right.  If,  on  the  other  hand,  they  never  thought 
of  entering  into  that  contract,  and  what  they  really  meant  was,  not 
to  pay  at  all  events  the  amount  of  the  consignment,  but  that  they 
would  pay  as  soon  as  there  was  on  the  general  account;  a  balance  in 
the  plaintiff's  favor,  that  is  to  say,  putting  the  plaintiff  here  in  the 
place  of  the  house  at  Calcutta,  I  should  say,  so  that  in  point  of  fact 
the  contract  only  was  to  put  the  plaintiff  in  the  situation  of  the  Cal- 
cutta house,  viz.,  to  honor  his  draft,  instead  of  honoring  the  draft. of 
the  original  correspondents  from  Calcutta — then,  on  the  other  hand, 

*  the  mere  fact  of  the  state  of  the  account  as  it  appears  (no  doubt  as 
it  existed)  would  open  the  question  to  another  solution ;  so  that  either 
one  way  or  the  other,  those  two  states  of  circumstances  being  admit- 
ted, the  question  rests  entirely  on  what  the  parties  meant     That  de- 

•  pends  on  certain  expressions  used,  and  certain  arrangements  proposed 
on  the  one  hand  and  accepted  by  the  other,  to  grow  out  of,  and  to  be 
applied  to,  the  meccantile  transactions  between  the  two  or  three  par- 
ities.   'Itdoes.  appear  to  me, to  be,  of  all  others,  a  case  which  ougfet  to 
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be  decided  by  a  court  of  law  with  the  assistance  of  a  jury  of  mer- 
chants, who  are  familiar  with  the  subject  matter,  and  much  better 
competent  than  any  Judge  can  be  to  put  a  construction  upon  mer- 
cantile terms,  and  to  take  a  right  view  of  the  transactions  as  between 
merchants  who  are  in  the  habit  of  dealing  with  questions  of  this  sort 

It  is  not  because  it  is  a  question  of  contract  merely,  that  I  think  this 
Court  ought  to  require  the  assistance  of  a  jury  and  a  verdict,  but 
because  it  is  peculiarly  a  contract  which  a  jury  are  competent  to  deal 
with.  And  seeing,  unquestionably,  that  there  is  a  great  deal  to  be 
said  on  both  sides  of  the  question  as  matter  of  contract,  and  the  diffi- 
culties arising  in  a  great  degree  from  the  custom  of  merchants  and 
from  mercantile  expressions  used,  I  think  it  is  much  safer  and  much 
more  consistent  with  the  course  and  practice  of  this  Court,  in  a  case 
like  this,  to  hold  its  hand,  and  not  to  interfere  until  the  plaintiff  has 
proceeded  at  law,  if  he  can,  to  establish  his  claim.  If  he  can  estab- 
lish this  claim,  what  the  Court  has  to  do  is  simple  enough  after  that 
It  appears  that  on  the  state  of  the  account  the  question  would  arise ; 
at  the  same  time  I  do  not  think  that  the  party,  having  come  here  in 
the  first  instance,  without  having  brought  an  action,  if  the  Court  thinks 
it  is  a  proper  case  for  an  action  and  for  the  assistance  of  a  court  of 
law,  is,  therefore,  at  all  precluded  from  the  opportunity,  or  the  right, 
to  go  to  law  to  have  that  question  ascertained.  I  am  asked  upon 
this  appeal,  the  Vice  Chancellor  having  come  to  a  conclusion  in  favor 
of  the  plaintiff,  upon  the  ground  that  the  parties  meant  to  undertake 
to  pay  out  of  the  proceeds  of  the  consignments,  without  reference  to 
any  intermediate  transaction  between  the  London  house  and  the  Cal- 
cutta house,  to  consider  the  defendants  as  liable  under  their  contract 
to  pay  it  I  do  not  give  any  opinion  upon  that,  because,  if  I  am  not 
to  decide  it,  it  is  much  better  I  should  not 

It  appears  to  me  to  be  a  question  which  has  so  much  difficulty 
about  it,  connected  with  the  circumstances  and  connected  with  the 
peculiar  expressions,  that  it  would  be  better  it  should  be  matter  of 
legal  decision,  inasmuch  as  it  is  a  pure' question  of  law  growing  out 
of  mercantile  transactions. 

What  I  propose,  therefore,  is,  that  instead  of  the  decree  pronounced 
by  the  Vice  Chancellor,  the  cause  shall  be  ordered  to  stand  over,  with 
liberty  to  the  plaintiff  to  bring  such  action  as  he  may  be  advised 
against  the  London  house,  or  whoever  represents  the  London  house, 
for  the  recovery  of  the  amount  of  his  demand,  it  being  admitted  that 
the  amount  of  the  consignments  received  after  liquidating  the  de- 
pendences existing  at  the  time  when  the  contract  was  entered  into, 
exceeded  the  amount  of  the  plaintiff's  demand ;  but  that,  on  the  other 
hand,  it  be  admitted  that  the  bills  and  checks  paid  by  order  of  the 
house  in  Calcutta  by  the  London  house  were  such  as  at  all  times 
to  exceed  any  of  the  moneys  received,  so  that  in  point  of  fact  there 
was  no  actual  balance  which  the  Calcutta  house  could  have  drawn 
wpon. 

The  question  came  on  to  be  tried,  at  the  Liverpool  Assizes,  on  the 
4th  of  April,  1850,  on  an  action  for  money  had  and  received,  when 
vol-  i.  8 
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Rolfe,  B.,  being  of  opinion  that  there  was  nothing  ambiguous  in  the 
terms  of  the  correspondence,  and  that  the  question  was  one  of  law 
to  be  decided  by  the  Judge,  held  that  there  was  no  contract  founded 
upon  the  correspondence,  and  the  plaintiff  was  nonsuited,  with  liberty 
to  move  to  enter  a  verdict  for  the  amount.  Upon  this  motion  being 
made,  the  Court  of  Exchequer  unanimously  affirmed  the  decision  of 
Rolfe,  B. 

Nov.  19,  1850.      The   cause  now  came  back  upon  the  equity 
reserved. 

The  Attorney  General,  Mr.  James  Parker,  and  Mr.  Cairns,  for  the 
defendants,  Scott,  Bell,  &  Co. 

Mr.  Rolt,  Mr.  R.  Palmer,  and  Mr.  Selwyn,  for  the  plaintiff,  con- 
tended, that  the  result  of  the  action  at  law  had  not  decided  the  whole 
case ;  that  it  was  still  open  to  the  plaintiff  to  contend  that  the  corre- 
spondence raised  a  case  of  equitable  assignment.  Burn  v.  Carvalho, 
4  Myl.  &  Cr.  690 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  65.  Walker  v. 
Rostron,  9  Mee.  &  W.  411 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  173. 
Hutchinson  v.  Heyworih,  9  Ad.  &  E.  375. ;  s.  c  8  Law  J.  Rep.  (n.  s.) 
Q.  B.  17.     Corporation  of  Rochester  v.  Lee,  1.  Mac.  &  G.  467. 

Nov.  25.  The  Lord  Chancellor,  (after  stating  the  facts  of  the 
case.)  —  For  the  plaintiff  it  was  contended,  that  by  the  letter  of  the 
12th  of  March,  the  defendants,  Scott,  Bell,  &  Co.,  undertook  to  pay  to 
the  plaintiff  the  produce  of  any  remittances,  &c.,  after  satisfying  pieir 
then  existing  demands ;  that  the  letter  of  the  Calcutta  house,  coupled 
with  this  recognition  of  it  by  the  defendants,  operated  by  way  of 
equitable  assignment  of  the  whole  fund,  beyond  what  was  necessary 
to  satisfy  the  demands  of  the  London  house,  existing  at  the  date  of 
that  letter.  The  Vice  Chancellor  held  that  the  correspondence  did 
create  a  contract  binding  upon  the  defendants,  and  directed  a  refer- 
ence to  the  Master.  The  defendants,  Scott,  Bell,  &  Co.,  appealed, 
insisting  that  there  was  no  equitable  assignment  or  contract  The 
Lord  Chancellor  decided  that  the  correspondence  did  not  establish  a 
case  of  equitable  assignment,  and  that  the  only  question  was,  wheth- 
er it  established  a  contract  binding  on  the  defendants,  and  that  that 
was  a  question  of  law ;  but  that  as  the  contract,  if  established,  was 
not  available  without  an  account,  the  case  was  within  the  jurisdiction ; 
but  he  thought  that  though  it  was  competent  to  the  Court  to  construe 
the  correspondence,  the  language  of  the  correspondence  was  such  that 
it  might  have  some  peculiar  sense  according  to  commercial  usage, 
and,  therefore,  that  it  ought  to  be  submitted  to  a  special  jury  of  mer- 
chants ;  and  he  gave  the  plaintiff  leave  to  bring  his  action,  on  the 
ground  that  the  plaintiff's  right,  if  any,  was  founded  upon  the  contract, 
and  the  equity  was  consequential  only  upon  the  establishment  of  the 
legal  contract ;  but  he  said  that  if  there  was  no  contract  at  law,  there 
was  no  equity.  The  plaintiff  brought  his  action,  when  it  appeared 
that  the  correspondence  did  not  contain  any  expressions  which  ought 
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to  be  construed  in  any  other  than  the  ordinary  sense ;  and  the  ques- 
tion being  one  of  law,  the  Court  of  Exchequer  finally  decided  that 
there  was  no  contract  arising  out  of  the  correspondence.  The  cause 
now  comes  on  for  further  directions.  I  am  satisfied  from  the  judg- 
ment of  the  Lord  Chancellor  that  he  thought  that  the  correspondence 
raised  no  case  of  equitable  assignment,  and  that  the  only  equity  for 
an  account  was  consequential  upon  a  legal  contract.  If  I  were  called 
upon  to  decide  this  question,  I  should  most  entirely  concur  in  the 
opinion  expressed  by  Lord  Chancellor  Cottenham.  The  result,  there- 
fore, is,  that  the  equity  of  the  plaintiff  altogether  fails,  and  the  bill 
must  be  dismissed. 

A  question  has  been  raised  as  to  the  costs  of  the  present  hearing, 
and  it  has  been  contended  that,  by  the  practice  of  the  Court,  the  pres- 
ent hearing  ought  to  have  been  before  the  Court  below,  as  the  effect 
of  the  order  of  Lord  Cottenham  was  to  reverse  the  Vice  Chancellor's 
order.  Salkeld  v.  Johnston,  1  Hall  &  Twells,  329 ;  s.  c  18  Law  J. 
Sep.  (n.  s.)  Chanc.  493.  But  on  the  other  side  it  was  contended,  that 
inasmuch  as  the  Vice  Chancellor's  decree  was  not  in  terms  reversed, 
the  present  hearing  was  only  an  adjourned  hearing  of  the  petition 
of  appeal.  But  it  seems  to  me  upon  principle,  that  the  decree  of 
the  Lord  Chancellor  was  a  reversal  of  the  original  decree ;  and  that 
this  irregularity  ought  not  to  affect  the  right  of  the  parties  so  as  to 
deprive  them  of  the  costs  to  which  they  would  otherwise  have  been 
entitled  The  costs,  therefore,  of  the  present  hearing  will  follow  the 
general  costs  of  the  cause,  and  be  paid  by  the  plaintiff. 


In  re  The  Independent  Insurance  Company,  ex  parte  Cope.1 

November  9,  1850. 

Compcmy — Winding-up  Acts — Claim  by  the  Secretary  for  Salary. 

When  the  above  company  was  formed,  it  was  resolved  that  no  director  of  the  company 
should  be  personally  responsible  for  the  salaries  of  the  officers,  and  that  no  officer  should 
obtain  payment  for  his  services  until  a  sufficient  sum  should  havo  been  obtained  by  the 
funds  of  the  company  for  that  purpose.  It  was  also  agreed  that  the  officers  should  re- 
ceive half  their  salaries  until  such  time  as  it  might  be  convenient  to  the  company  to  pay 
the  whole.  Upon  the  company  being  wound  up,  the  Master  disallowed  the  claim  of  the 
secretary  for  salary  during  the  two  years  he  had  acted  as  such,  and  one  year  afterwards  for 
default  of  notice. 

Held,  that  the  claim  for  the  full  amount  of  salary  for  two  years  only  must  be  allowed. 

This  was  a  motion,  on  behalf  of  Charles  James  Cope,  who  had 
acted  as  secretary  to  the  Independent  Insurance  Company,  that  the 
decision  of  the  Master,  disallowing  his  claim  of  1200/.  for  three 
years'  salary,  as  such  secretary,  might  be  reversed,  and  the  said  claim 
allowed. 

i  90  Law  J.  Rep.  (n.  s.)  Chanc.  38. 
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The  above  company  was  projected  in  the  year  1847,  and  the  pro- 
ject having  failed,  an  order  was  obtained  for  winding  up  the  aflairs 
under  the  Winding-up  Acts  of  1848  and  1849.  At  a  preliminary 
meeting  of  the  directors  of  the  company  in  May,  1847,  it  was  resolved 
that  the  several  officers  named  in  the  prospectus  of  the  company 
should  be  appointed  to  the  several  offices  to  which  their  names  were 
attached.  It  was  also  resolved,  that  no  director  should  be  personally 
responsible  for  the  salaries  of  the  officers  of  the  company ;  and  that 
no  officer  or  officers  should  obtain  payment  for  his  services  until  a 
sufficient  sum  should  be  obtained  by  the  funds  of  the  company  for 
that  purpose ;  nevertheless,  the  first  fund  that  should  be  formed  by 
the  payment  of  deposit  on  the  shares,  to  be  taken  by  the  directors 
and  others,  should  be  appropriated  to  the  payment  of  the  expenses 
of  the  formation  of  the  company.  The  company  was  completely 
registered  on  the  19th  of  October,  1848,  and  at  a  meeting  of  the 
directors  on  the  same  day,  a  resolution  was  passed,  that  Mr.  Holt,  the 
managing  director,  should  be  paid  6001.  per  annum,  and  Mr.  Cope, 
the  secretary,  400/.  per  annum,  the  salaries  to  commence  from  the 
25th  of  March,  1848.  A  memorandum  was  also  added  in  the  follow- 
ing words :  "  It  is  understood  that  Mr.  Holt  will  only  be  paid  300/. 
per  annum,  and  Mr.  Cope  200/.  per  annum,  until  such  time  as  it  may 
be  convenient  to  the  company  to  pay  the  whole." 

At  a  subsequent  meeting  on  the  25th  of  October,  1848,  it  was 
resolved  that  the  appoinment  of  Mr.  Holt  as  the  managing  director, 
and  Mr.  Cope,  as  the  secretary,  should  be  confirmed. 

At  another  meeting,  on  the  2d  of  November,  1848,  it  was  resolved 
that  an  agreement  to  the  following  effect  should  be  drawn  up  for  sig- 
nature by  the  officers  of  the  company:  "  It  is  hereby  understood  and 
agreed  to  by  us,  the  undersigned,  that  no  director  or  shareholder  of 
this  company  shall  be  personally  responsible  for  the  salaries  of  any  of 
the  officers  of  the  company;  and  that  no  officer  or  officers  of  the 
company  shall  obtain  payment  for  his  services  until  a  sufficient  sum 
shall  be  obtained  by  the  funds  of  the  company  for  that  purpose." 
This  agreement  was  signed  by  W.  Holt  and  C.  J.  Cope. 

The  company  having  failed  to  reap  the  benefits  expected,  the  usual 
winding-up  order  was  obtained,  and  Mr.  Cope  carried  in  his  claim  for 
salary,  alleging  that  he  had  continued  to  act  as  secretary  to  the  com- 
pany from  the  25th  of  March,  1848,  to  the  23d  of  February,  1850 ; 
and  that  no  notice  was  given  to  him  by  the  directors  of  their  inten- 
tion to  discontinue  his  services,  and  claiming  to  be  due  to  him  the 
sum  of  1200/.  for  three  years'  salary  as  such  secretary,  including  one 
year  for  notice,  at  the  rate  of  400/.  per  annum,  less  the  sum  of  282/L 
2s.  llrf.,  received  by  him  on  account  thereof,  leaving  a  balance  of  917£ 
17a.  Id  due  to  him.     This  claim  was  disallowed  by  the  Master. 

Mr.  Bethell  and  Mr.  Roxburgh  now  moved  that  the  Master's  decis* 
ion  might  be  reversed,  and  contended  that  under  the  resolutions  of 
the  directors  Mr.  Cope  was  entitled  to  three  years'  salary,  the  last 
year's  salary  being  in  lieu  of  notice  to  which  he  was  entitled,  as  the 
hiring  was  by  the  year.    The  memorandum  stating  that  the  salaries 
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were  to  be  reduced  to  one  half  until  such  time  as  it  might  be  con- 
venient to  the  company  to  pay  the  whole,  must  now  be  set  aside,  as 
the  affairs  were  being  wound  up,  and  there  could  be  no  other  con- 
venient time,  since,  if  the  salaries  were  not  paid  now,  they  never  could 
be  paid,  and  it  could  not  be  supposed  that  that  resolution  disentitled 
the  officers  of  the  company  from  receiving  ultimately  the  full  amount 
of  their  salaries,  although  it  might  have  been  expected  that  a  defi- 
ciency of  funds  would  arise  upon  the  first  formation  of  the  company. 
The  contract  was  for  400/.  per  annum,  and  this  would  bring  the  case 
as  regarded  the  right  to  a  year's  notice  within  the  case  of  Beeston  v. 
Collier,  4  Bing.  309.  In  that  case  the  plaintiff  was  clerk  to  an  army 
agent ;  he  continued  in  the  service  for  six  years,  and  was  paid  month- 
ly. Being  dismissed  without  notice,  he  brought  an  action  for  the 
recovery  of  his  salary  for  the  current  year,  and  obtained  a  verdict. 
Then  as  to  the  resolution  respecting  the  personal  responsibility  of 
the  directors,  it  could  only  have  been  intended  that  no  individual 
shareholder  or  director  should  be  picked  out  and  made  answerable 
for  the  whole  salary. 

Mr.  Roll  and  Mr.  Speed,  in  support  of  the  Master's  finding,  con- 
tended that  there  could  be  no  claim  made  by  Mr.  Cope  under  any 
circumstances  for  more  than  two  years'  salary,  since,  the  company 
being  at  an  end  at  that  time,  there  was  no  one  to  enter  into  the  con- 
tract, and  if  the  claim  were  to  be  determined  as  similar  claims  were 
determined  in  the  Court  of  Bankruptcy,  then  the  claim  for  the  last 
year  would  fail ;  for,  although  a  clerk  or  servant  might  be  hired  for 
a  year,  it  was  the  invariable  practice  in  bankruptcy  to  apportion  the 
salary  up  to  the  time  the  notice  was  served.  It  was  also  contended 
that  Mr.  Cope  was  not  entitled  to  any  payment  under  the  resolution 
passed  in  that  respect  until  a  sufficient  sum  had  been  obtained  from 
the  funds  of  the  company.  The  funds  meant  the  money  received  for 
premiums  upon  the  policies,  and  not  the  payment  upon  shares.  This 
was  made  plain  by  the  resolution,  that  no  director  or  shareholder 
was  to  be  made  personally  liable.  Now,  if  the  salaries  were  to  be 
paid  out  of  the  shares,  then  the  shareholders  would  be  personally  lia- 
ble, which  would  be  contrary  to  the  intention  expressed  in  that  reso- 
lution. The  salaries  were  not  to  be  paid  in  full  until  it  was  conve- 
nient to  the  company  to  do  so.  This  evidently  meant  until  the  profits 
of  the  company  were  sufficient  to  pay  the  whole  amount  of  the 
salary ;  and  as  the  company  had  failed,  it  was  clear  that  a  convenient 
time  had  not  arrived,  and  Mr.  Cope  therefore  could  not  claim  more 
than  2002.  per  annum. 

Rolfe,  V.  C.  The  only  question  appears  to  me  to  be  the  quan- 
tum of  time.  The  truth  is,  that  Mr.  Cope  is  not  entitled  by  his 
contract  to  more  than  one  year,  but  he  would  be  entitled  in  the  shape 
of  damages  for  not  having  been  employed  during  the  second  year, 
and  the  measure  of  that  damage  would  be  eleven  months,  perhaps 
something  more;  because  he  is  put  to  a  little  inconvenience  in 
looking  out.     It  comes  so  near,  it  may  be  very  reasonable  to  take,  as 
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the  measure  of  damages  in  the  second  year,  the  whole  of  that  year; 
therefore,  I  do  not  think  it  would  be  wrong  to  take  it  for  two  years. 
It  is  not  worth  while  troubling  yourselves  with  too  great  minuteness. 
As  to  the  principle,  I  have  no  doubt  the  meaning  of  the  resolution 
that  they  were  not  personally  liable  was,  that  he  was  not  to  sue  A 
or  B,  and  say  you  are  the  person  that  employed  me.  He  says,  All  I 
look  to  is  the  funds  of  the  company  when  the  company  is  formed. 
That  exonerated  the  members  from  personal  liability ;  but  it  did  not 
exonerate  them  as  members  of  a  formed  company  to  contribute 
whatever  they  were  bound  by  contract  with  the  company  to  contrib- 
ute. The  object  was,  that  they  should  form  funds,  and  out  of  those 
funds  the  parties  should  be  paid.  As  to  the  stipulation  that  they 
should  not  receive  more  than  half  until  it  was  convenient  for  the 
company,  that  was  a  mere  embryo  arrangement  with  reference  to  the 
then  state  of  the  concern.  It  meant  little  or  nothing.  Give  us  half 
now,  and  we  will  not  trouble  you  as  to  the  other.  Mr.  Rolt  says, 
Suppose  there  were  no  other  claims  than  salaries ;  if  you  call  on  the 
directors,  you  are  making  them  responsible ;  that  is,  because  you  are 
making  them  responsible  to  the  funds  of  the  company.  Then  the 
funds  of  the  company  are  responsible  to  you.  Admit  the  claim  for 
8002.  minus  the  sum  that  has  been  received,  making  the  amount. 
5172. 17s.,  Mr.  Cope's  costs  of  the  proceedings  before  the  Master  to 
be  paid  out  of  the  estate. 


1     Jk  re  The  Independent  Assurance  Company,  ex  parte  Bird.1 

November  22,  1850. 

Company--  Winding-up   Act— Contributories — Certificate  of  com- 
plete Registration. 

The  Master,  upon  winding  up  this  company,  excluded  certain  shareholders,  from  the  list  of 
contributories,  on  the  ground  that  the  requisitions  of  the  statute  7  &  8  Vict  c.  1 10,  in 
regard  to  the  deed  of  incorporation,  had  not  been  complied  with  before  the  certificate  of 
complete  registration  was  obtained. 

Hdd,  that  the  certificate  of  the  registrar  was  sufficient  evidence  of  complete  registration, 
although  all  the  requisite  provisions  might  not  have  been  fully  complied  with. 

This  was  a  motion,  on  behalf  of  the  official  manager  of  the  above 
company,  that  the  certificate  of  the  Master,  whereby  he  certified  that 
he  had  excluded  William  H.  Bird  from  the  list  of  contributories, 
might  be  discharged,  and  that  the  name  of  the  said  William  H.  Bird 
might  be  included  in  the  said  list  of  contributories  for  ten  shares 
therein. 

It  appeared  from  the  Master's  report,  that  the  main  ground  of 
opposition  to  Mr.  Bird's  name  being  included  on  the  list  was,  that 
under  the  stat  7  &  8  Vict  c  110,  s.  7,  it  was  required  that  the  deed 
of  incorporation  must  be  signed  by  at  least  one  fourth  in  number  of 
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the  persons  who  at  the  date  of  the  deed  had  become  subscribers,  and 
who  should  hold  at  least  one  fourth  of  the  maximum  number  of 
shares  in  the  capital  of  the  company,  and  that  such  deed  must  con- 
tain a  covenant  on  the  part  of  every  shareholder,  with  a  trustee  on 
the  part  of  the  company,  to  pay  up  the  amount  of  the  instalments 
on  the  shares  taken  by  such  shareholders,  and  to  perform  the  several 
engagements  in  the  deed  contained  on  the  part  of  the  shareholders ; 
that  the  deed  of  incorporation  contained  a  recital  that  it  had  been 
proposed  to  raise  for  the  purposes  of  the  company  a  capital  of 
100,000/.,  in  8000  shares,  of  121.  10s.  each,  on  which  an  instalment 
of  1L  10s.  per  share  was  to  be  paid  on  the  execution  of  the  deed,  a 
previous  deposit  of  Is.  3d.  per  share  being  payable  on  the  original 
taking  up  of  the  same ;  that  the  said  company  was  provisionally 
registered  on  the  13th  of  February,  1847 ;  that  W.  Holt  had  been 
selected  as  the  trustee  for  the  purpose  of  the  covenant,  on  the  part 
of  the  shareholders,  required  by  the  act  of  Parliament  for  insertion 
in  the  deed  of  settlement;  that  the  said  deed  contained  a  covenant 
on  the  part  of  the  shareholders  with  the  said  W.  Holt,  in  the  terms 
required  by  such  act  of  Parliament ;  that  the  said  deed  was  executed 
by  persons  holding  2200  shares  in  the  capital  of  the  company ;  that 
bf  these  2200  shares,  50  shares  belonged  to  W.  Holt,  the  trustee  with 
whom  the  shareholders  had  covenanted  to  pay ;  but  that  the  said  W. 
Holt  did  not  covenant  in  the  said  deed  with  any  one ;  that  a  certifi- 
cate of  the  complete  registration  of  the  company  was  obtained  on 
the  19th  of  October,  1848 ;  that  the  holder  of  180  shares,  having 
executed  the  deed  subsequently  to  the  date  of  complete  registration, 
it  appeared  that  the  deed  was  not  executed  by  one  fourth  of  the  stock 
of  the  company,  as  the  said  180  shares,  and  the  50  shares  held  by 
W.  Holt,  reduced  the  2200  to  1970,  when  the  number  should  have 
been  2000. 

It  appeared  that  Mr.  Bird  had  taken  10  shares  in  the  company ; 
that  he  had  signed  the  deed  of  incorporation,  and  had  paid  his  de- 
posit upon  the  shares. 

It  was  contended,  on  the  part  of  Mr.  Bird,  that  as  the  deed  was 
never  executed  by  one  fourth  of  the  maximum  number  of  share- 
holders, the  company  had  been  unduly  procured  to  be  completely 
registered;  that  although  a  person  might  have  executed  the  deed, 
still  it  was  no  execution  unless  the  requisite  number  required  by  the 
act  had  executed,  and  that  the  company  was  never  completely  regis- 
tered. Johnson  v.  Barker,  4  B.  &  Aid.  440.  It  was  also  contended 
that  the  names  of  the  auditors  were  not  set  forth  in  a  schedule  and 
tabular  form  as  required  by  the  act,  the  schedule  containing  only  the 
word  "  auditors,"  without  the  names. 

Mt.  Calvert  and  Mr.  BaggaUay  appeared  for  Mr.  Bird. 

Mr.  Roxburgh,  for  the  official  manager,  insisted  that,  under  the  7th 
section  of  the  7  &  8  Vict  c.  110,  the  certificate  of  complete  registra- 
tion was  conclusive  evidence,  and  that  the  objection  could  not  after 
that  be  taken  that  the  deed  had  not  been  signed  by  the  requisite 
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number  of  shareholders.  The  case  of  The  Bcmwen  Iron  Company 
v.  Barnctt,  19  Law  J.  Rep.  (n.  s.)  C.  P.  17,  was  relied  upon ;  where 
to  a  declaration  in  debt  by  a  joint-stock  company,  completely  regis- 
tered pursuant  to  7  &  8  Vict.  c.  110,  s.  35,  against  a  shareholder  for 
certain  instalments  of  capital  due  on  calls  in  respect  of  his  shares, 
the  defendant  pleaded  several  pleas,  which  stated  that  the  company 
was  formed  by  deed  under  the  Joint-Stock  Company's  Act,  and  that 
such  deed  ought  to  have  contained  provisions  for  prescribing  the 
maximum  number  of  directors,  the  amount  of  their  qualification, 
and  the  time  for  which  they  should  hold  office,  so  that  one  third 
should  retire  annually,  and  for  determining  at  what  period  the  instal- 
ments of  payment  on  capital  were  to  be  made  according  to  the  re- 
quirements of  the  said  act ;  that  the  deed  did  not  make  provision  for 
prescribing  the  maximum  number  of  directors,  &c. ;  that  such  deed 
was  produced  before  the  registrar  as  a  proper  deed,  who  thereupon, 
notwithstanding  it  was  not  conformable  to  the  provisions  of  the  act, 
granted  a  certificate  of  complete  registration  to  the  said  company, 
and  that  the  plaintiffs  never  were  a  company  completely  registered 
otherwise  than  as  thereinbefore  mentioned,  and  that  the  defects  in 
the  said  deed  had  never  been  supplied  in  any  supplemental  deed. 
It  was  held,  on  demurrer,  that  the  pleas  were  bad ;  the  certificate  of 
the  registrar  incorporated  a  company  under  the  7  &  8  Vict.  c.  110,  s. 
25,  although  the  deed  should  be  a  defective  deed. 

Bolfe,  V.  C.  I  confess  I  do  not  think  there  is  any  doubt  about 
this.  I  should  have  said  there  was  no  doubt  independently  of  the 
authority ;  because,  when  I  look  at  the  act  of  Parliament,  I  confess 
it  seems  to  me  to  be  pretty  clear  that  the  meaning  was,  that  a  cer- 
tain proceeding  was  to  take  place ;  that  there  was  to  be  complete 
registration  with  the  registrar ;  it  was  not  to  be  lawful  for  him  to 
register  till  certain  things  had  been  complied  with,  but  that  when  he 
had  done  it  he  was  to  give  a  certificate,  and  that  was  what  the  three 
persons,  those  who  were  engaged  as  partners  in  the  company,  were 
to  look  to.,  And  I  cannot  doubt  that,  because  it  is  nowhere  said  you 
are  not  to  act  till  all  these  provisions  are  complied  with ;  it  is  this : 
you  are  not  to  act  and  do  certain  things  till  a  certificate  of  complete 
registration  has  been  obtained.  The  direction  to  the  registrar  is,  that 
he  is  not  to  give  the  certificate  until  he  is  satisfied,  inter  alia,  that  a 
certain  number  in  value  have  entered  into  certain  covenants.  If  he 
has  been  guilty  of  an  oversight,  and  when  1999  had  executed  he  mis- 
counted, and  thought  there  were  2000,  it  seems  a  monstrous  propo- 
sition to  hold  that  as  to  all  third  persons  to  the  end  of  time,  as  Mr. 
Justice  Maule  says,  this  is  to  be  an  insuperable  bar  to  this  company 
proceeding.  I  think  that  is  not  a  reasonable  construction  of  the 
act ;  but  if  I  had  any  doubt  about  it,  and  if  I  had  been  of  opinion 
as  strongly  the  other  way  as  I  am  in  conformity  to  that  view  of  the 
question,  I  should  have  felt  myself  completely  concluded  by  this  case 
of  The  Banwen  Iron  Company \  in  the  19th  volume  of  the  Law  Jour- 
nal Reports.  That  is  as  strong  a  case  as  can  be.  I  see  no  difference 
in  principle  between  the  omission  of  matters  which  are  pointed  out 
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in  the  schedule  of  the  act,  and  those  pointed  out  by  the  act  itself; 
and  if  there  were  any  such  difference,  the  pleading  here  does  not 
raise  any  such  distinction.  The  pleading  is  this :  the  action  is  for 
calls,  and  the  plea  is,  that  such  deed  did  not  at  any  time  make  pro- 
vision for  prescribing  the  period  for  which  the  said  directors  were  to 
hold  office,  so  that  at  least  one  third  of  such  directors,  or  the  nearest 
number  to  one  third,  should  retire  annually,  as  in  the  said  statute 
and  schedule  respectively  mentioned.  That  the  said  deed  was  pro- 
duced to  the  registrar  of  joint-stock  companies,  as  and  for  the  deed 
of  settlement  of  the  said  company,  setting  forth  such  matters  and 
making  such  provisions  as  are  required  by  the  same  statute,  &c. ; 
and  thereupon,  on  production  of  such  deed,  and  notwithstanding 
omissions,  the  certificate  was  granted*  (In  commenting  upon  it,  the 
Judges  point  out  that  the  omissions  in  Schedule  (A)  were  omissions 
of  matter  that  it  would  be  impossible  to  suppose  the  legislature 
could  really  have  contemplated  the  parties  all  to  have  had  in  their 
view.)  But  the  plea  is  a  general  plea.  It  is,  that  the  deed  did  not 
contain  the  clause  required  by  the  statute.  The  court  held  that  to 
be  no  plea  at  all;  and  notwithstanding  the  omission  to  state  that, 
without  the  statement  of  which  the  registrar  ought  not  to  haye  given 
a  complete  certificate  of  registration,  yet  he  having  done  so,  they, 
the  company,  were  enabled  to  sue  for  the  calls  which  .the  statute, 
united  with  the  deed,  enabled  them  to  sue  for.  If  the  company 
could  sue,  it  follows  as  a  matter  of  course,  when  the  affairs  of  the 
company  are  to  be  wound  up,  that  now  there  can  be  calls  made  by 
the  official  manager  upon  those  who  might  have  been  called  upon 
by  the  company  to  contribute  to  the  company  itself.  It  seems  to 
me  a  perfectly  clear  case,  and  I  must  say  I  entertain  little  doubt  but 
that  if  this  case  of  The  Banwen  Iron  Company  had  been  before  the 
Master,  he  would  not  have  reported  as  he  has.  It  might  have  been  a 
doubtful  matter  when  before  him.  I  doubt  whether  this  case  was 
before  the  Master.  Very  likely  this  number  of  the  Law  Journal  Re- 
ports was  not  out     At  all  events,  it  is  in  omnibus  the  same  case. 

* 
Mr.  Calvert  hoped  the  Court  would  think  Mr.  Bird  entitled  to  his 
costs,  as  he  was  obliged  to  support  the  Master's  decision.  The  Mas- 
ter had,  in  fact,  refused  to  take  any  further  proceedings  for  winding 
up  the  company  until  this  case,  which  was  similar  to  many  others, 
had  been  settled. 

The  Vice  Chancellor.  You  should  have  made  an  arrangement 
with  the  other  parties  in  pari  delicto.  This  is  no  more  than  an  action 
for  calls,  and  I  cannot  give  you  costs  of  an  action  for  calls  which 
you  have  improperly  resisted. 
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Wright  v.  Lukes.1 

November  25,  1850. 

Payment  of  Money  into  Court  —  Decree  —  Answer  —  Admissions. 

After  a  decree  in  a  cause,  a  motion  that  the  defendants  might  pay  into  court  money  which, 
by  their  answer,  they  admitted  to  be  in  their  hands,  was  refused,  with  costs. 

This  was  a  motion  that  John  Lukes  might  pay  into  court  the  sum 
of  1600/.  cash,  admitted  by  his  answer  to  be  in  his  hands,  and  that 
John  Lukes  and  Robert  Starbuck  might  transfer  into  court  the  sums 
of  4000Z.  3TZ.  per  cent,  annuities,  admitted  by  their  several  answers 
to  be  in  their  names  in  the  books  of  the  Bank  of  England. 

Mr.  Glasse  appeared  in  support  of  the  motion. 

Mr.  Southgate,  on  behalf  of  John  Lukes,  objected  to  the  applica- 
tion being  heard.  On  the  25th  of  April,  1843,  a  decree  was  made 
in  the  cause  directing  inquiries  as  to  parties,  and  as  to  the  children 
and  grandchildren  of  John  Starbuck,  the  testator.  This  must  be 
considered  as  having  provided  for  the  rights  of  all  parties  up  to  that 
period,  and  the  present  is  an  attempt  to  vary  a  decree  upon  a  notice 
of  motion.  Burn  v.  Bowes,  6  Law  J.  Rep.  (n.  si)  Chanc.  275.  Binns 
v.  Parr,  7  Hare,  288 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  401 

The  Master  op  the  Rolls.  The  application  must  be  refused, 
with  costs. 


Warde  v.  Wardr.9 

November  7, 1850. 

Privileged  Communication — Solicitor. 

A  husband  and  wife  being  desirous  of  releasing  an  estate  from  the  wife's  jointure,  a  solicitor 
is  employed  and  a  deed  executed,  the  wife  having  no  other  legal  adviser  in  the  matter.  A 
suit  being  instituted,  the  husband  and  solicitor  each  state,  in  their  answer,  that  the  solicitor 
acted  for  the  husband.  Production  of  certain  cases  prepared  and  opinions  taken  by  the 
solicitor  refused. 

By  the  settlement  made  on  the  marriage  of  Charles  Thomas 
Warde  and  Marianne  Warde,  and  dated  the  18th  October,  1834,  cer- 
tain manors  and  lands  in  Warwickshire  were  conveyed  by  the  said 
Charles  Thomas  Warde  to  trustees,  to  the  use  of  the  said  Charles 
Thomas  Warde  during  his  life,  and,  after  his  death,  then  to  the  use 
that  the  said  Marianne  Warde  should  receive  thereout  during  her  life 
an  annual  sum  or  rent-charge  of  1000Z.  by  way  of  jointure,  and  upon 

certain  further  trusts  for  raising  20,000/.  as  portions  for  children  ;  and 

«. 

1 20  Law  J.  Rep.  (x.  s.)  Chanc.  32.    *  14  Jur.  1040.  20  Law  J.  Rep.  (re.  s.)  Chaiux  30. 
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in  the  said  settlement  were  contained  powers  for  the  said  Charles 
Thomas  Warde  to  substitute  any  other  lands  of  ample  value,  in 
England,  in  lieu  of  the  lands  thereby  settled,  and  that  thereupon  it 
should  be  lawful  for  the  trustees  to  revoke  all  the  uses  thereby  de- 
clared concerning  the  said  manors  and  lands  in  Warwickshire.  In 
the  year  1844,  Charles  Thomas  Warde  contracted  for  the  purchase  of 
the  Luton  Hoo  estate  for  150,000/.,  and  paid  a  deposit  of  5000/.  upon 
the  contract,  and  engaged  to  pay  the  further  sum  of  50,000/.  in 
March,  1845.  In  order  to  enable  him  to  pay  this  sum,  he  contracted 
to  sell  the  Warwickshire  estates ;  but  the  purchaser  objected  to  the 
purchase,  on  account  of  the  charge  of  the  said  jointure  and  portions. 
Mr.  Warde  thereupon,  as  the  bill  in  this  case  alleged,  being  unable  to 
complete  either  contract,  applied  to  his  wife  and  her  surviving  trus- 
tee, and  proposed  to  raise  and  pay  the  portions,  and  to  charge  the 
jointure  on  the  Luton  Hoo  estate,  as  soon  as  the  purchase  was  com- 
pleted, and  that  in  the  mean  time  those  sums  should  be  charged  on 
certain  chief  rents.  Ultimately,  however,  it  was  agreed  that  Mr. 
Warde  should  pay  the  20,000/.  to  the  trustees  of  his  marriage  settle- 
ment, which  was  afterwards  done,  and  Mrs.  Warde  agreed  to  release 
the  Warwickshire  estates  from  her  jointure,  on  the  distinct  under- 
standing (as  the  bill  alleged)  that  it  should  be  charged  on  the  Luton 
Hoo  estate ;  and  her  trustee  also  agreed  to  concur  on  the  same  un- 
derstanding. In  pursuance  of  instructions  to  that  effect  by  Charles 
Thomas  Warde,  given  to  his  legal  advisers,  an  indenture  was  pre- 
pared, which  was,  in  November,  1845,  executed  by  Mrs.  Warde  and 
her  trustee,  releasing  the  Warwickshire  estates  from  the  jointure,  and 
containing  a  covenant  on  the  part  of  Mr.  Warde  to  charge  the  join- 
ture on  such  further  estates  as  he  should  acquire.  Mr.  Warde  after- 
wards completed  the  purchase  of  the  Luton  Hoo  estate  ;  and  this  bill 
was  filed,  on  the  17th  August,  1849,  by  Mrs.  Warde,  against  Mr. 
Warde,  the  surviving  trustee  of  the  marriage  settlement,  and  Henry 
Bury,  the  trustee  of  the  indenture  of  1845,  stating  as  above  stated, 
and  charging  that  Charles  Thomas  Warde,  in  the  year  1845,  laid  be- 
fore counsel  divers  cases,  and  gave  divers  instructions  for  the  prepara- 
tion of  deeds ;  and  that  considerable  correspondence  passed  between 
Mr.  Warde  or  his  legal  advisers,  and  the  trustees  of  the  settlement 
and  their  legal  advisers ;  and  that  Mrs.  Warde  had  no  separate  soli- 
citor or  counsel,  and  that  she  entered  into  the  aforesaid  arrangement 
under  the  advice  of  the  solicitor  and  counsel  of  Mr.  Warde ;  and 
praying  that  Mr.  Warde  might  be  decreed  to  charge  the  Luton  Hoo 
estate  with  the  said  jointure.  Charles  Thomas  Warde,  by  his  answer, 
filed  in  March,  1850,  denied  that  he  intended  to  charge  any  specific 
after-purchased  property  with  the  said  jointure.  He  admitted  that  the 
indenture  of  1845  was  prepared  by  his  legal  advisers,  in  pursuance  of 
general  instructions  given  by  him,  but  not  in  compliance  with  his  inten- 
tions ;  for  at  that  time  he  never  intended  to  enter  into  any  engagement 
to  charge  the  after-acquired  property  with  the  jointure,  which  was,  in 
fact,  extinguished.  He  stated  that  he  had  contracted  to  sell  the  Lu- 
ton Hoo  estate,  and  was,  therefore,  unable  to  charge  it.  He  admitted 
that,  in  the  year  1845,  he  laid  before  counsel  divers  cases,  and  gave 
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general  instructions  for  the  preparation  of  all  necessary  deeds  for 
releasing  the  Warwickshire  estates,  and  that  some  considerable  corre- 
spondence took  place,  as  in  the  bill  mentioned.  He  submitted  that  he 
was  not  bound  to  produce,  or  answer  as  to  the  purport  or  nature  of, 
the  instructions  given  by  him  to  his  solicitor  or  legal  adviser,  or  the 
cases  laid  before  counsel,  or  the  correspondence  that  passed  between 
him  and  his  solicitors,  having  reference  to  the  matters  in  issue  in  this 
cause ;  and  he  admitted  that  Mrs.  Warde  had  not  separate  solicitors 
or  counsel,  and  that  she  entered  into  the  aforesaid  arrangement  for 
the  release  of  the  Warwickshire  estates,  under  the  advice  of  his  so- 
licitors and  counsel,  without  having  any  other  legal  advisers.  In  the 
second  schedule  to  his  answer  he  set  out  a  list  of  such  documents,  and 
submitted  that  he  ought  not  to  produce  them.  The  defendant,  Henry 
Bury,  by  his  answer,  stated  that  he  and  his  late  partners  acted  as  the 
solicitors  or  professional  advisers  of  the  defendant  Warde,  in  the  pur- 
chase of  the  Luton  Hoo  estate,  except  as  to  the  contract  for  the  pur- 
chase, and  certain  contracts  for  the  sale  of  parts  thereof ;  that  he  had 
no  authority  or  permission  from  the  defendant  Warde  to  make  anv 
disclosure  to  the  plaintiff,  in  any  wise  relating  to  the  matters  aforesaid, 
and  submitted  to  the  judgment  of  the  Court  whether  he  ought  to  an- 
swer. He  admitted  that  the  plaintiff  had  not  any  separate  solicitors 
or  counsel,  and  that  she  did  enter  into  the  arrangement  in  the  bill 
mentioned  for  the  release  of  the  Warwickshire  estates  from  the  said 
jointure,  and  that  she  executed  the  indenture  of  1845  under  the  ad- 
vice of  the  solicitors  and  counsel  of  Charles  Thomas  Warde,  and,  as 
this  defendant  believed,  without  having  any  other  legal  adviser ;  that 
there  were  in  the  possession  of  this  defendant  and  his  late  partners, 
as  such  solicitors  as  aforesaid,  divers  documents  relating  to  the  pur- 
chase of  the  Luton  Hoo  estate,  and  the  sale  of  the  Warwickshire 
estates ;  and  he  submitted  whether  he  could,  without  violation  of  pro- 
fessional confidence,  disclose  whether,  by  such  documents,  the  truth 
of  the  matters  aforesaid  would  appear,  or  whether  he  ought  to  pro- 
duce such  documents.  The  plaintiff  now  moved  that  the  defendants, 
Charles  Thomas  Warde  and  Henry  Bury  respectively,  might  produce 
the  documents  admitted  in  their  answer  to  be  in  their  respective  pos- 
session, particularly  the  documents  alleged  by  the  defendant  Bury  to 
be  privileged.  In  opposition  to  this,  Mr.  Warde  filed  an  affidavit  that 
Henry  Bury  had  been  his  solicitor;  that,  at  the  time  he  put  in  his  an- 
swer, he  had  forgotten  that  Henry  Bury  had  the  documents  mentioned 
in  the  schedule  to  Henry  Bury's  answer;  that  such  documents  all 
came  into  the  possession  of  Henry  Bury  as  Mr.  Warde's  solicitor ; 
and  that  the  cases  and  opinions  mentioned  in  that  answer  were  laid 
before  and  obtained  from  counsel,  after  some  discussion  had  arisen 
with  reference  to  the  proposed  arrangement  of  releasing  the  Warwick- 
shire estates,  and  on  the  behalf  of  Mr.  Warde  alone. 

Stuart  and  Dickinson,  in  support  of  the  motion.  At  the  time 
when  the  negotiations  took  place,  Mr.  Warde  and  Mrs.  Warde  em- 
ployed the  same  solicitor,  and  each  of  them  is,  therefore,  entitled  to 
have  the  documents  produced.     The  documents  to  be  produced  ace 
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mostly  cases  and  opinions,  which  we  must  suppose  to  have  been 
taken  for  the  benefit  of  both.  It  r  may  be  true  that  only  Mr.  Warde 
consulted  Mr.  Bury,  but  he  consulted  for  his  wife  as  well  as  himself. 
It  is  not  as  if  there  had  been  a  dispute  and  separate  solicitors.  The 
advice  given  to  the  wife  cannot  be  separated  from  that  given  to  the 
husband.     Hughes  v.  Biddulph,  4  Russ.  190. 

Bethell  and  Erskine  opposed.  The  statements  on  the  answers  are 
distinct,  that  Mr.  Bury  was  the  solicitor  of  Mr.  Warde  only,  and 
there  is  nothing  whatever  to  show  that,  for  this  purpose,  Mr.  and  Mrs. 
Warde  are  to  be  taken  as  one  person.  Did  Mrs.  Warde  or  her  trus- 
tee pay  any  part  of  the  expenses  ?    Herring  v.  Clobery,  1  Ph.  91. 

Stuart,  in  reply. 

Roi/FE,  V.  C.  I  confess  that  I  have  come  to  the  conclusion  at 
which  I  do  arrive  in  this  case  somewhat  with  reluctance ;  but  the  con- 
clusion at  which  I  have  arrived  is,  that  I  cannot  order  the  production 
of  these  documents.  I  think,  in  the  first  place,  that  this  must  be 
treated  just  in  the  same  way  as  it  was  put  at  the  bar,  namely,  as  if 
the,  petitioner,  instead  of  being  the  wife  of  Mr.  Warde,  had  been  a 
stranger  having  a  charge  on  the  Warwickshire  estates,  and  that  Mr. 
Warde,  having  entered  into  a  contract  for  the  sale  of  those  estates, 
found  himself  embarrassed  in  the  progress  of  that  treaty  by  the 
charge  upon  them  of  the  plaintiff,  whom,  for  the  present  purpose,  I 
suppose  to  be  a  stranger.  Then  he  goes  to  Ms  solicitor  to  find  a 
mode  of  getting  the  estates  relieved  from  the  charge ;  he  consults  his 
solicitor,  takes  various  opinions  of  counsel,  adopts  various  modes  of 

!>noceeding,  and  negotiations  and  correspondence,  and  so  forth,  go 
brward.  As  far  as  that  is  concerned,  if  the  matter  rested  there,  there 
would  be  no  doubt ;  and  if  the  plaintiff  adversely  afterwards  insti- 
tuted proceedings,  she  could  not  compel  the  defendant  to  produce 
that  which  had  passed  between  him  and  his  solicitor ;  for  I  take  it, 
whatever  might  have  been  the  view  formerly  taken,  that  it  is  now 
clear,  that  any  thing  that  passes  between  a  party  and  his  solicitor, 
whether  in  a  cause,  or  with  a  view  to  a  cause,  or  with  reference  to  a 
matter  that  afterwards  becomes  the  subject  of  litigation,  is  a  privileged 
matter,  in  respect  of  which  the  client  has  a  right  to  say  the  solicitor 
shall  not  disclose  what  passed.  There  can  be  no  doubt,  in  that  state 
of  things,  that  the  plaintiff  would  not  have  a  right  to  call  for  the 
production  of  the  opinions  and  cases  so  taken.  Then  does  it  alter 
the  case,  that  the  plaintiff  did  not  choose  to  employ  a  solicitor  of  her 
■own,  but  chose  to  act  on  the  advice  of  the  same  party  who  was  giv- 
ing advice  to  the  person  who  was  selling  the  estate  ?  I  think  that 
makes  no  difference,  unless  you  can  bring  it  to  this  point,  that  the 
two  (I  call  them  vendor  and  purchaser,  the  party  having  the  charge 
and  the  party  selling  the  estate)  employed  the  same  solicitor  in  taking 
those  opinions.  There  the  solicitor  is  their  joint  solicitor,  and  there 
can  be  no  doubt  that  either  party  may  call  for  the  production  of  those 
documents ;  for,  in  truth,  in  such  a  case  as  that,  professional  confi- 
vol.  i.  9 
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dence  would  be  absurd ;  there  is  exactly  the  same  professional  confi- 
dence with  the  one  as  with  the  other;  but,  unless  you  can  bring  it 
to  that,  the  circumstance  that  the  party  having  the  charge  chooses 
to  rely  on  the  advice  of  the  same  person,  that  the  party  selling 
the  estate  was  consulting,  does  not  seem  to  me  to  make  any  differ- 
ence at  all.  It  may  make  it,  as  a  matter  of  fact,  rather  more  prob- 
able that  they  were  jointly  employed ;  but,  unless  you  can  bring  it 
to  that,  it  does  not  seem  to  me  to  vary  the  case.  Is  it,  then,  different 
in  the  case  of  a  wife  ?  I  put  out  of  the  question  the  husband  and 
wife  being  for  many  purposes  considered  as  the  same  —  a  sort  of  legal 
fiction,  meaning  that  their  interests  are  in  a  great  measure  identified ; 
but  I  consider  that  that  makes  no  difference  at  all,  except  so  far  as  it 
would  be  a  circumstance  rendering  it  infinitely  more  probable  that 
the  solicitor  was  employed  as  the  common  solicitor  for  both ;  but 
exclude  that  fact,  and  once  establish  that  the  solicitor  was  acting  for 
one  only,  then  I  think  the  circumstance  of  the  party  having  the 
charge,  being*  the  wife,  makes  no  difference.  It  makes  it  far  more 
probable  that  the  solicitor  was  employed  for  both;  but  excluding 
that,  I  think  it  makes  no  difference  at  all.  Now,  that  being  so,  I 
come  to  the  conclusion  that  there  is  nothing  here  which  amounts  to 
any  admission  that  any  of  these  documents  are  documents  which 
the  plaintiff  is  entitled  to  see;  they  are  sworn  distinctly  by  Mr. 
Warde  in  his  affidavit  (it  has  been  called  a  supplemental  answer  as 
well  as  an  affidavit)  to  have  been  taken  on  his  sole  behalf,  and  not 
on  behalf  of  himself  and  any  other  person,  which  would  include  not 
only  him,  but  his  wife.  They  were  taken  on  his  sole  account,  and 
the  only  way  in  which  that  is  attempted  to  be  met  is  by  reading 
the  admission  in  the  answer  of  Mr.  Warde,  and  an  exactly  similar 
admission  in  the  answer  of  Mr.  Bury,  that  the  plaintiff  had  not  a 
separate  solicitor  or  counsel ;  that  she  entered  into  the  arrangement 
for  the  release  of  the  Warwickshire  estates,  and  executed  the  inden- 
ture, under  the  advice  of  the  solicitor  and  counsel  of  the  defendant, 
without  any  other  legal  advice.  It  does  not  at  all  follow  that  she 
entered  into  it  in  pursuance  of  certain  opinions  that  her  solicitor,  or 
the  party  acting  for  her,  had  taken.  It  is  only  the  advice  of  the  so- 
licitor, who,  acting,  in  taking  these  opinions,  for  the  husband,  thought 
himself  warranted  in  advising  the  wife  to  execute  that  deed,  and  she, 
upon  that  advice  so  given,  does  this  act.  Whether,  by  amending  the 
bill,  any  charge  could  be  introduced,  showing  that  Mr.  Warde  either 
had  actually  acted  as  her  agent,  or  led  her  to  consider  that  he  was 
acting  as  her  agent,  in  taking  these  opinions,  is  a  matter  on  which  I 
need  not  speculate.  Such  a  case  might  be  made,  but,  in  the  present 
state  of  things,  I  think,  that  if  Mrs.  Warde,  the  plaintiff,  had  been  a 
stranger,  there  is  nothing  to  show  that  these  cases  were  taken  on  her 
behalf,  and  that  the  circumstance  of  her  being  the  wife  of  the  defend- 
ant makes  no  difference :  consequently  this  motion  must  be  refused. 
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7n  re  The  Buckinghamshire  Railway  Company. 

lit  re  The  Buckinghamshire  Railway  Company.1 

November  8,  1850. 

Costs  —  Alterations. 

The  costs  of  obtaining  orders  for  the  investment  of  purchase  money,  paid  by  a  railway 
company  in  alterations  of  almshouses,  not  to  be  borne  by  the  company. 

The  Buckinghamshire  Railway  Company  had  purchased  a  part  of 
lands  belonging  to  charities,  called  "  The  Middle  Claydon  Trust " 
and  "  The  Middle  Claydon  Almshouses,"  and  had  paid  the  purchase 
money  (762/.)  into  court  in  the  usual  manner.  The  Master  had  made 
a  report,  finding  that  a  proposed  application  of  200/.,  part  of  the 
purchase  money,  towards  the  alteration  and  improvement  of  the  alms- 
houses, by  dividing  the  rooms  in  them,  and  of  512/.,  other  part  of 
the  purchase  money,  in  the  purchase  of  certain  lands,  would  be  ad- 
vantageous to  the  charities.  The  trustees  of  the  charities  now  pre- 
sented their  petition  to  have  the  report  confirmed,  to  have  the  requi- 
site sums  sold  out,  and  to  have  the  costs  of  a  former  application  and 
of  this  application,  and  consequent  thereon  and  incidental  thereto, 
and  of  all  other  proceedings  relating  to  the  said  applications,  pay- 
ment, and  reinvestment,  paid  by  the  company. 

Calvert,  for  the  petitioners,  cited  the  60th  and  80th  sections  of  the 
Lands  Clauses  Consolidation  Act 

Speed  opposed  the  payment  of  the  costs,  so  far  as  they  related  to 
the  alteration  of  the  almshouses,  and  contended  that  they  did  not 
come  within  the  terms  of  the  80th  section.  The  Court  has  no  power 
to  give  costs.  Re  Isaac,  4  My.  &  C.  11.  Many  of  the  old  acts 
did  not  contain  any  provision  for  the  costs  of  obtaining  payment  out 
of  court,  and  they  were  always  refused. 

Calvert,  in  reply.  It  cannot  be  denied,  that  if  the  money  had 
been  applied  in  redeeming  land  tax,  the  costs  must  have  been  paid  by 
the  company,  and  yet  they  are  not  expressly  included  in  the  80th  sec- 
tion. We  contend  that  the  company  must  pay  the  costs  of  any 
proper  mode  of  investment. 

Rolfe,  V.  C.  I  am  very  sorry  to  say  I  cannot  concur.  It  is,  per- 
haps, a  great  omission  from  the*  act,  but  I  do  not  think  that  these 
words,  construed  fairly,  do  include  the  case,  though  I  have  no  doubt 
that  the  legislature,  if  asked,  would  say  they  did  intend  that  it  should 
be  included  The  case  is  this :  The  purchase  money  is  to  be  paid, 
into  court,  and  may  be  invested  in  a  variety  of  ways  —  in  the  redemp- 
tion of  land  tax,  in  the  reinvestment  in  land,  and  in  payment  to  any 
person  absolutely  entitled.     Then  certain  other  directions  are  given, 
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and  then  this  clause,  which  I  have  no  doubt  was  meant  by  the  legis- 
lature, or  rather  the  legislators,  to  include  all  costs  which  might  be 
incurred  in  replacing  the  lands :  "  The  costs  of  the  purchase  or  taking 
of  the  lands,  or  which  shall  have  been  incurred  in  consequence 
thereof;  and  the  costs  of  the  investment  of  such  moneys  in  Govern- 
ment or  real  securities,  and  of  the  reinvestment  thereof  in  the  pur- 
chase of  other  lands ;  and  also  the  costs  of  obtaining  the  proper  or- 
ders for  any  of  the  purposes  aforesaid."  Now,  what  is  the  meaning 
of  "  purposes  aforesaid  "  ?  Mr.  Calvert  contends  that  it  means  any 
purposes  previously  mentioned  in  the  act.  I  think  it  means  th^  costs 
of  procuring  orders  for  any  of  the  purposes  just  mentioned ;  that  is 
to  say,  the  costs  of  taking  the  lands,  of  the  investment,  and  of  the 
reinvestment,  and  of  obtaining  the  proper  orders  for  those  purposes. 
I  come  to  this  conclusion  reluctantly ;  but  I  observe  that,  besides  what 
I  have  stated,  the  act  goes  on  to  make  provisions  for  the  payment 
of  certain  other  costs.  But  if  Mr.  Calvert's  construction  obtained, 
these  words  would  be  unnecessary,  as  those  costs  would  be  included. 

Ordered  as  prayed.  Costs  according  to  the  act,  but  the  company  are 
only  to  pay  the  costs  so  far  as  the  application  is  rendered  necessary  for 
the  purpose  of  investing1  the  5121.  No  costs  as  to  the  remainder  of  the 
petition. 


Stuart  v.  Lloyd.1 

November  14,  1850. 

Dismissal — Impertinence. 

Though  exceptions  for  impertinence  had  been  filed  after  the  answer  had  become  sufficient, 
the  defendant  had  a  right  to  move  to  dismiss. 

The  answer  in  this  case  was  filed  on  the  24th  May,  and  became 
sufficient  on  the  5th  July.  On  the  6th  July,  the  plaintiff  filed  excep- 
tions for  impertinence. 

T.  J.  Phillips  now  moved,  on  the  part  of  the  defendant,  to  have  the 
bill  dismissed  for  want  of  prosecution.  The  pendency  of  exceptions 
for  impertinence  is  no  answer  to  an  application  to  dismiss ;  otherwise, 
as  there  is  no  time  limited  for  referring  exceptions  for  impertinence, 
the  defendant  might  be  prevented  forever  from  having  the  bill  dis- 
missed ;  besides,  these  exceptions  were  not  filed  till  after  the  answer 
had  become  sufficient.  Even  if  these  exceptions  are  allowed,  and  the 
passages  struck  out,  the  answer  will  still  be  sufficient. 

Bethett  and  Bazalgette  opposed.  By  expunging  the  impertinence, 
the  answer  may  become  insufficient.  We  have  filed  our  exceptions, 
and  the  bill  ought  not  to  be  dismissed  till  they  are  disposed  of. 
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Rolfe,  V.  C.  It  may  be,  that,  by  striking  .011$  the  impertinent 
matter,  you  will  make  the  answer  insufficient;  but- still,  I  think  that, 
within  the  meaning  of  the  16th  order  of  1845,  the  answer  must  be 
taken  to  have  been  sufficient  on  the  5th  July,  and  cannot  be  made 
otherwise  by.  subsequent  proceedings,  and  the  plaintirt,  is  right  in 
moving.  / 


• 


• 
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Russell  v.  East  Anglian  Railway  Company.1 

November  14,  15,  16,  18,  19,  and  21,  1850. 

Receivers  Possession —  Contempt  by  SJieriff  and  Execution  Creditor — 
Vindication  of  the  Authority  of  the  Court —  Costs —  Collusion  — 
Merits. 

A  railway  company,  being  greatly  indebted  to  bond  and  simple  contract  creditors,  made  an 
arrangement  with  the  majority,  but  to  which  some  refused  to  accede,  and  one  creditor  by 
simple  contract  obtained  a  judgment  On  a  bill  filed  by  a  bond  creditor  against  the  com- 
pany and  other  persons  representing  several  classes  of  creditors,  a  receiver  and  manager 
of  the  company's  effects  was  appointed  by  consent  and  put  into  possession,  and  a  few  days 
after  the  sheriff  levied  on  behalf  of  the  judgment  creditor.  On  motion  to«commit  the 
sheriff  for  contempt  in  disturbing  the  receiver,  he  justified  his  levy  on  the  ground  that  the 
appointment  of  the  receiver  had  been  collusive,  and  intended  to  defeat  the  judgment 

Held,  that  the  court  was  bound  to  justify  its  authority,  without  reference  to  the  propriety  or 
otherwise  of  the  order  for  a  receiver,  and  to  protect  its  own  officer,  and  the  sheriff  was  or- 
dered to  withdraw  from  possession  and  levy  the  costs  of  the  motion.  The  order  made  was 
to  be  without  prejudice  to  any  application  by  the  execution  he  might  moke,  to  be  heard 
pro  interesse  mo. 

This  was  an  appeal  motion  on  behalf  of  the  plaintiff  in  the  cause, 
to  discharge  an  order  made  by  Vice  Chancellor  Knight  Bruce, 
whereby  it  was  ordered  that  the  plaintiff's  motion  to  commit  the 
sheriff  of  Norfolk  and  his  under  sheriff,  for  contempt  in  disturbing  and 
interfering  with  the  possession,  the  receiver  in  this  cause  should  be 
dismissed  with  costs  as  against  the  sheriff  and  under  sheriff,  reserving 
the  question  by  whom  such  costs  should  be  ultimately  borne,  and  the 
substantive  motion  for  committal  of  the  sheriff  and  under  sheriff  was 
renewed  before  his  lordship  for  contempt,  in  interfering  with  the  re- 
ceiver by  levying  an  execution  at  the  suit  of  creditors  named  upon 
the  effects  of  the  East  Anglian  Company,  and  in  taking  possession 
of  carriages  and  other  goods  or  stock,  part  of  the  effects  of  .the  com- 
pany on  the  railway,  in  the  possession  of  the  receiver ;  and  for  an  in- 
junction to  restrain  the  sheriff  from  levying  any  further  execution 
upon  the  railway,  and  taking  possession  of  any  of  the  goods  of  the 
company  under  the  control  of  the  receiver. 

The  bill  in  this  cause  was  filed  in  June,  1850,  by  the  plaintiff,  a 
bond  creditor  of  the  East  Anglian  Railway  Company,  which,  after 
stating  the  various  acts  of  Parliament  under  which  the  company  was 
authorized  to  borrow  money,  and  the  present  amount  of  the  compa- 
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nies  on  bonds  a^*#Vortgages  respectively,  allege  that  the  plaintiff  had 
applied  for  pa^iftferit  of  his  principal  money,  which  they  refused  to 
pay.  The  bilLafso  contained  various  charges  as  to  the  priorities  and 
rights  of  fftfferent  classes  of  the  company's  bond  creditors,  that  certain 
persons ;hsLro*(dd  had  mortgages,  and  that  the  respective  rights  and  in- 
terest^ of  •  the  bond  and  mortgage  creditors  ought  to  be  ascertained ; 
thai;  provision  should  be  made  for  payment  of  all  the  company's 
ctfeliiters,  and  that  a  receiver  should  be  appointed  to  take  the  manage* 
;ipprf  of  the  estate  of  the  company,  and  to  have  the  direction  of  the 
•#..3&orking  of  the  railways  belonging  to  the  company, and  to  collect  the 
.•.#  V  foils  and  other  effects  of  the  company ;  and  for  an  injunction  to  re- 
."••*••*  strain  the  company  from  receiving  their  tolls  and  effects;  and  that 
the  company  should  be  decreed  to  deliver  up  their  effects  to  such 
manager.  And  the  prayer  of  the  bill  was  in  accordance  with  these 
statements  and  charges.  The  company's  answer  admitted  the  prin- 
cipal allegations  of  the  bill,  and  on  the  25th  of  June  last  an  order 
was  made  by  consent  that  William  Seppings  should  be  appointed 
"  to  take  and  have  the  management  of  the  estate  and  effects  of  the 
company,  and  to  have  the  direction  and  superintendence  of  the  work- 
ing of  the  several  railways  belonging  to  or  under  the  control  of  the 
company,  and  of  all  the  other  businesses  of  the  company."  The  ob- 
ject of  tfiis  suit,  and  the  appointment  of  a  receiver,  was  to  prevent 
several  bond  and  simple  contract  creditors,  who  were  suing  the  com- 
pany at  law,  obtaining  a  priority  over  the  rest  of  the  creditors,  and 
who  had  refused  to  enter  into  an  arrangement  which  had  been  as- 
sented to  by  the  majority  of  the  creditors.  Soon  after  the  order  the 
receiver  was  formally  put  in  possession,  and  a  day  or  two  afterwards 
the  sheriff  of  Norfolk  seized  some  of  the  engines  and  carriages  under 
a  JL  fa.  on  a  judgment  obtained  by  Messrs.  Bowes  &  Company  for 
2000/.  and  upwards.  In  consequence,  the  original  motion  to  commit 
the  sheriff  was  made,  and  by  order  of  the  Vice  Chancellor,  notice  of 
the  motion  was  also  served  on  the  execution  creditor.  The  plaintiff 
and  defendants  having  declined  to  bring  the  debt  and  costs  of  the 
execution  creditor  into  court,  the  Vice  Chancellor  made  the  order 
now  complained  of.  This  suit  was  carried  on  under  the  direction  of 
a  committee  of  bond  creditors,  who  had  entered  into  an  arrangement 
with  the  company  with  respect  to  their  debts. 

Sir  F.  Kelly,  Betkell,  Bacon,  and  Miller,  for  the  plaintiff  supported 
the  appeal  motion. 

R.  Palmer,  Burmy,  and  Ispland,  for  the  sheriff. 

Roll  and  Toller,  appeared  for  the  execution  creditor. 

Calvert  and  Bagalley,  for  the  company. 

Matins,  Rogers,  Martindale,  Goodeve,  Dickinson,  and  Pryor,  for 
other  defendants. 

Bethell,  in  reply. 

4  

The  cases  cited  were  the  following :   Doe  dem.  Wyatt  v.  fit  Helen's 
Railway,  2  Q.  B.  Rep.  201.    Pardee  v.  Price,  11  Meee.  &  W.  29. 
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Angel  v.  Smith,  9  Ves.  335.   Payne  v.  Drewe,  4  East,  523.   Rock  v. 
Cook,  2  PhilL  691.    Onyon  v.  Washbourne,  14  Jurist,  497.    Winter  v. 
Miles,  10  East,  578.    Gooch  v.  Hazaorth,  3  Bea.  428.    Drewry  v. 
7?kz£&er,  3  Swans.  529.    Aston  v.  Heron,  2  My.  &  K.  390.   Hartley  v. 
Gtffter*,  V.  C.  of  England,  31st  May,  1842.   Lord  Lvndhurst,  C.  21st 
Dec.  1842.  James  v.  Dore,  Rolls,  17th  Dec.  1745.   Braham  v.  Bowes, 
20th  Dec.  1823.     Hammond  v.  Mayber,  Reg.  Lib.  A,  1820,  fol.  1905. 
Oswald  v.  Landell,  Reg.  Lib.  B,  1839,  fol.  546.   Franklyn  v.  Thomas, 
3  Mer.  235.    TTeZfe  v.  Pickman,  7  Term  Rep.  174.    Chaplin  v.  Cooper, 
1  Ves.  &  Bea.  16.    Cameron  v.  Reynolds,  Coop.  403.    IFfttte  v.  CAop- 
/rfe,  4  C.  B.  628.   JBefcAer  v.  Patten,  6  C.  B.  608.    Wilson  v.  Aldridge, 
8  Mod.  315.    Stockdale  v.  Hansard,  11  AdoL  &  El.  253.   Adams  v. 
OsbaJdestone,  3  B.  &  Ad.  489.    ikg\  v.  Ledgard,  19  B.  616.   ifeg-.  v. 
Powell,  1  Q.B.  352.     CterAr  v.   The  Leicestershire  Sf  Northampton- 
shire Canal  Company,  6  Q.  B.  898.   Reg.  v.  Williams,  2  Car.  &  K. 
1001.    St.  John's   College,  Oxford,  v.  Murcott,  7  Term  R  259.   Mus- 
kett  v.  Drummond,  10  B.  &  Cr.  153.    Nelson  v.  Cherrill,  8  Bing.  316. 
Partington  v.  Booth,  3  Mer.  148.   Robinson  v.  iord  Byron,  2  Dick. 
703.    Woodward  v.  JSarZ  0/"  Lincoln,  3  Swans.  626.   James  v.  Dobree, 
MSS.  174a  —  GwAer  v.  Paynter,  MSS.  1738. 

November  21.  The  Lord  Chancellor.  This  case  of  Russell  v. 
23t»£  Angtian  Railway  is  brought  before  me  upon  motion,  by  way 
of  appeal,  against  an  order  made  by  Vice  Chancellor  Knight  Bruce, 
and  the  object  of  this  application  is  to  discharge  that  order.  That 
order  was  made  upon  an  application  to  commit  the  sheriff  of  the 
county  of  Norfolk,  and  his  under  sheriff,  for  a  contempt  alleged  to 
have  been  committed  against  the  authority  of  this  Court,  by  having 
entered  on  the  possession  of  a  receiver  acting  under  the  authority  of 
this  Court,  and  wresting  from  his  possession  certain  goods  and  chat- 
tels, by  virtue  of  a  fieri  facias,  issued  in  the  cause  of  Bowes  and 
others  against  the  defendants  in  the  present  case.  It  appeared  on 
the  hearing  of  that  motion,  that  early  in  July,  the  order  under  which 
.  the  receiver  was  appointed  had  been  transmitted  to  the  under  sheriff 
in  the  country.  That  order  had  been  so  transmitted  to  him  without 
any  letter,  or  any  circumstance  of  direct  explanation  in  regard  to  the 
subject  of  transmission ;  and  he  states  in  his  affidavit,  that  he,  hav- 
ing certain  transactions  with  the  company  in  relation  to  purchases 
of  property,  or  sales  of  property,  had  conceived,  for  some  purposes  or 
other,  that  that  order  had  been  so  transmitted  to  him  in  relation  to 
those  transactions.  It  is  to  be  observed  that  he  filled  the  office  of 
under  sheriff,  and  it  was  much  more  natural  to  suppose  that  a  docu- 
ment transmitted  to  him  of  that  peculiar  nature  had  relation,  I  think, 
to  his  office  of  under  sheriff,  rather  than  to  any  private  transaction  of 
his  own,  considering  that  it  was  sent  to  him  unaccompanied  with 
any  explanation,  which  looked  much  more  in  the  nature  of  a  public 
notice  than  any  communication  in  relation  to  private  business.  Such, 
however,  is  his  statement,  and  he  appears  not  to  have  taken  the  step 
that  would  have  been  prudent ;  namely,  to  have  transmitted  it  to  the 
acting  under  sheriff  (as  that  gentleman  does  net  appear  himself  to 
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have  discharged  the  duties  of  the  sheriff)  to  have  transmitted  to 
those  who  would  be  more  likely  to  have  occasion  to  use  and  to  act 
upon  that  notice  than  himself,  he  not  interfering  with  those  duties. 
However,  under  the  misconception  I  have  stated,  he  retained  the 
notice,  and  it  does  not  appear  whether  or  not  he  took  any  measures 
upon  it.  That  took  place  on  the  1st  or  2d  of  July.  Upon  the  4th 
of  July,  a  writ  of  fieri  facias  was  received  in  London,  at  the  office 
where  the  business  of  the  shrievalty  is  carried  on  —  a  writ  in  the 
cause  of  Bowes  $f  others  v.  The  East  Anglian  Railway  Company* 
That  writ  was  transmitted  and  received  by  the  officer  on  the  5th 
July,  and  on  that  day  the  officer  in  communication  with  the  acting 
under  sheriff  proceeded  to  seize  the  property  belonging  to  the  defend- 
ants ;  but  immediately  that  he  made  his  business  known,  the  receiver 
appointed  by  this  court  appeared,  and  he  gave  distinct  notice  to  the 
officer  that  he  was  in  possession  of  all  the  property  on  the  premises 
where  they  then  were,  and  he  warned  the  officer  against  seizing  any 
part  of  the  property,  or  interfering  with  his  possession.  The  officer 
persisted  in  the  seizure  of  them,  and  then  took  certain  property,  and 
has  ever  since  remained  in  possession  of  that  property.  It  appears 
that  notice  was  given  to  the  various  persons  acting  under  the  sheriff 
and  a  most  distinct  requisition  made  to  restore  that  property  to  the 
receiver  under  the  authority  of  his  appointment  by  this  court  This, 
however,  was  disregarded,  and  the  seizure  which  had  been  so  made 
was  followed  up  by  a  summons  calling  on  the  receiver  to  go  before  a 
judge  of  one  of  the  common  law  courts,  there  to  state  the  particu- 
lars  of  his  claim,  and  to  come  and  interplead  with  the  plaintiff  in 
the  execution,  thus  taking  the  officer  of  this  court  to  give  an  account 
of,  and  to  justify  his  acts  to,  another  court,  and  seeking  to  subject 
him  to  the  order  of  that  other  court  in  the  execution  of  his  duty  as 
an  officer  of  this  court  That  summons,  it  appears,  was  attended  by 
the  receiver,  who  had  acted  on  that  occasion  most  properly.  He  ap- 
pears to  have  stated,  "  I  am  the  officer  of  the  Court  of  Chancery.  I 
deny  the  authority  of  your  Lordship  or  of  this  Court,  and  I  look  to 
the  Court  of  Chancery  to  protect  me  in  the  execution  of  my  office 
of  receiver."  A  course  perfectly  proper  for  him  to  take,  and  I  think 
he  would  have  neglected  his  duty  to  this  Court  if  he  had  in  any  way 
submitted  to  that  jurisdiction.  In  this  stage  I  cannot  help  looking 
at  what  might  have  resulted  from,  and  have  been,  the  consequence 
of  that  application.  Suppose  the  learned  judge  had  called  on  the 
receiver  to  interplead,  and,  on  his  declining  to  do  so,  had  what  is 
called  by  the  statute  barred  his  claim ;  what  would  have  been  the 
consequence?  It  would  have  brought  the  authority  of  this  court 
immediately  under  the  jurisdiction  of  a  Common  Law  Court,  and 
have  occasioned  a  conflict  between  the  two  jurisdictions  —  circum- 
stances which,  each  court  seeking  to  maintain  its  own  jurisdiction, 
no  doubt  by  proper  means,  would  have  brought  them  into  a  position 
of  extreme  difficulty.  The  summons  was  not  dismissed  upon  that 
statement  by  the  receiver,  but  was  only  adjourned,  keeping  the  re- 
ceiver, therefore,  under  the  authority  of  that  summons,  so  far  as  it 
could  be  done,  and  that  was  done  after  notice  of  a  motion  to  com* 
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mit  the  parties  for  a  course  they  had  persisted  in.  The  motion  to 
commit  was  made.  The  answer  given  to  it  was,  "  True  it  is  that 
the  receiver,  at  the  time  that  we  made  this  levy,  gave  us  notice  that 
he  was  in  possession  of  the  property  as  an  officer  of  the  Court  of 
Chancery,  and  acting  under  its  authority ;  but  we  thought  this  order 
under  which  he  was  appointed  receiver  was  an  ill-advised,  illegal, 
and  indiscreet  order;  and  that,  therefore, we  were  justified  in  treating 
it  as  a  nullity,  and  in  despite  of  the  authority  of  the  receiver,  seizing 
the  property  then  in  possession  of  the  Court  by  its  officers :  and  al- 
though we  have  had  a  notice  of  a  motion  to  commit,  we  still  persist 
in  holding  it ;  and  we  now  say  to  the  Court,  we  think  that  that  order 
ought  not  to  have  been  made,  and  therefore  we  ought  not  to  be  inter- 
fered with  in  respect  of  our  opposition  to  it,  and  our  having  ousted 
the  officer  of  the  Court  from  the  possession  he  had  acquired  under 
the  authority  of  that  order." 

Such  was  the  opposition  made  to  that  motion.  In  the  course  of 
the  discussion,  it  was  insisted  that  the  order  was  objectionable  in 
various  particulars.  It  was  contended  on  the  other  side  that  it  was 
wholly  irrelevant  to  the  application  whether  the  order  was  or  was 
not  such  an  order  as  the  Court  would,  on  further  consideration,  deem 
it  right  to  have  made ;  that  it  was  a  subsisting  order ;  that  the  officer 
was  acting  under  it  when  he  was  interrupted  by  the  sheriff,  and  that 
an  officer  so  acting  under  the  authority  of  the  Court  was  entitled  to 
the  protection  of  the  Court;  and  that  if  the  order  was  incorrect  in  a 
degree  which  interfered  with  the  legal  rights  of  the  plaintiff  in  the 
execution,  it  was  open  to  him  to  come  to  the  Court  to  question  the 
propriety  of  that  order  in  a  proper  manner ;  but  it  was  not  open  to 
him  to  question  the  propriety  of  that  order  by  disobeying  it,  and  by 
interrupting  the  officer  of  the  Court.  Such  are  the  grounds  on  which 
the  objections  to  the  order  were  made.  The  case  was  discussed  at 
considerable  length. 

The  Vice  Chancellor  appears  to  have^  entertained  great  doubts, 
and,  I  think,  well-founded  doubts,  with  regard  to  that  order;  but  he 
stated,  and  I  think  correctly,  that  that  was  not  the  occasion  on  which 
the  Court  could  be  properly  called  upon  to  decide  on  the  validity  of 
the  objections  to  the  order ;  and  he  therefore  declined  to  express  any 
determinate  opinion  upon  that  subject,  intimating  that  they  might  be 
proper  matters  to  be  discussed  hereafter ;  and  with  a  view  of  put- 
ting  the  matter  in  a  proper  train  for  discussion,  his  Honor  was  pleased 
to  offer  to  the  plaintiffs  in  the  cause,  that  if  they  would  bring  the 
amount  of  the  levy  into  court  in  that  case,  he  would  direct  the  sheriff 
to  withdraw.  The  parties  declined  to  accede  to  that  proposition; 
whereupon  hi&  Honor  was  pleased  to  make  the  order  which  has  been 
appealed  against,  in  which  he  declined  to  make  any  order  with  regard 
to  the  execution,  and  left  the  sheriff  to  take  his  own  course  as  far  as 
t&at  was  concerned,  and  directed  that  the  party  should  pay  to  the 
sheriff  his  costs  of  that  application,  reserving  the  question  as  to  who 
ultimately  should  bear  those  costs.  That  order,  of  course,  left  the 
ejieriff  to  act  as  he  thought  proper  in  the  seizure  which  he  had  made 
of,  the  property  in  the,  possession  of  the  receiver,  and  directed  that 


106  CASES  IN  CHANCEHY, 

Bussell  v.  East  Anglian  Railway  Company. 

the  plaintiff  should  pay  the  costs.  Now,  that  order  is  appealed 
against,  and  the  same  course  of  argument  has  been  pursued  before 
me  as  was  pursued  before  .his  Honor,  the  justification  of  the  seizure 
being,  that  the  order  was  improperly  made,  and  the  receiver  improp- 
erly appointed,  on  various  grounds ;  but  entertaining  the  same  opin- 
ion as  the  Vice  Chancellor  entertained,  that  it  was  not  competent  or 
proper  for  the  Court  to  decide  on  those  objections  to  the  order  in  this 
shape,  I  am  of  opinion  that  the  sheriff  was  wholly  wrong  in  entering . 
on  the  possession  of  the  receiver,  and  that  he  is  not  in  a  situation  to 
make  that  defence  which  he  attempted  to  make  before  the  Vice 
Chancellor,  and  has  repeated  before  me.  I  have  looked  with  care 
through  the  various  authorities  that  have  been  cited,  but  I  do  not 
think  it  would  be  a  useful  occupation  of  the  time  of  the  Court,  if  I 
were  to  go  through  that  very  numerous  list  of  authorities.  The 
result  of  them  is  this  —  that  it  is  an  established  rule  of  this  Court, 
that  it  is  not  open  to  any  party  to  question  the  orders  of  this  Court, 
or  to  question  any  process  issued  under  the  authority  of  this  Court 
by  disobedience. 

I  know  of  no  act  of  this  Court  which  may  not  be  questioned  in 
a  proper  form,  and  on  a  proper  application ;  but  I  think  it  is  not 
competent  for  any  one  to  interfere  with  the  possession  of  a  receiver, 
to  disobey  an  injunction,  or  to  disobey  any  other  order  of  the  Court, 
on  the  ground  that  such  orders  were  improvidently  made ;  they  must 
take  a  proper  course  to  question  them,  but  while  they  exist  they 
must  obey  them.  I  consider  the  rule  to  be  of  such  importance  to 
the  interests  of  the  public,  to  the  peace  and  safety  of  the  public,  and 
to  the  administration  of  the  justice  of  this  Court,  that  it  is  a  rule  I 
hold  inflexible  on  all  occasions.  I  know  not  how  the  officer  of  this 
Court  is  to  act  with  confidence  in  the  protection  of  the  Court  which 
he  is  entitled  to,  if  he  is  uncertain,  if  he  be  a  receiver,  whether  he  is 
justified  in  taking  possession  of  the  property  which  he  is  ordered  to 
take ;  or  any  other  order  which  can  be  imagined,  and  that  is  exe- 
cuted by  an  officer  of  the  Court.  I  do  not  know  how  the  Court  can 
expect  the  officers  to  do  their  duty  if  they  do  it  under  the  peril  of 
resistance.  I  think  it  is  essential  to  the  dignity  of  this  Court,  to  its 
proper  administration  of  justice  on  behalf  of  the  public  and  the  suit- 
ors, that  its  authority  should  be  obeyed ;  and  if  it  should  be  sup- 
posed that  it  has  been  exercised  in  a  manner  inconsistent  with  law, 
or  inconsistent  with  the  interests  of  parties,  that  they  should  come 
in  upon  a  proper  mode  to  question  that,  and  that  disobedience  is  by 
no  means  the  mode  for  that  purpose.  On  the  present  occasion,  it 
would  have  been  perfectly  open  to  the  plaintiff  in  the  execution  to 
have  applied  to  this  Court  to  be  heard  pro  irUeresse  suo,  or  to  have  been 
heard  in  a  summary  application  for  leave  to  levy  under  this  execu- 
tion, notwithstanding  the  possession  of  the  receiver.  I  know  of  no 
instance  in  which  justice  may  not  be  conveniently  obtained  by  per- 
sons who  are  supposed  to  have  their  rights  interfered  with  by  any 
order  or  process  issued  by  this  Court 

I  find  in  one  case  that,  where  a  party  wished  to  distrain  for  rent 
on  property  in  the  possession  of  the  receiver,  the  Court  being  satisfied 
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that  the  legal  right  of  distress  was  paramount  to  the  title  of  the 
party  for  whose  benefit  the  receiver  was  appointed,  allowed  the  dis- 
tress to  be  made.  I  find,  in  another  case,  that  where  property  liable 
to  distress  had  been  sold,  and  the  receiver  had  received  the  proceeds, 
and  paid  them  into  court,  the  landlord  having  claimed  a  right  to  dis- 
train while  the  receiver  was  in  possession,  this  Court  ordered  the 
receiver  to  pay  out  of  those  proceeds  to  the  landlord  the  rent  that 
.was  due  to  him,  the  receiver  being  in  possession  for  the  benefit  of 
the  tenant  for  life,  who  was  liable  for  the  payment  of  that  rent  which 
was  sought  to  be  distrained  for  on  the  property  in  the  possession  of 
the  receiver.  And  I  apprehend  it  may  be  taken  as  a  rule  equally 
general,  that,  though  this  Court  may  have  issued  a  process,  though  it 
may  have  made  an  order  which  may  interfere  with  the  supposed 
rights  and  interests  of  other  parties,  not  parties  to  the  cause,  it  is 
always  competent  for  them  to  make  an  application  to  the  Court  for 
relief;  and  it  is  not  to  be  presumed  or  doubted  but  that  justice  will 
be  duly  administered  to  them  on  that  application. 

It  seems  to  me,  therefore,  that  the  seizure  in  this  case  was  made 
under  circumstances  that  cannot  be  justified,  I  think  not  excusable, 
because  the  gentlemen  who  take  the  office  of  under  sheriff  are  gen- 
erally men  of  character,  experience,  and  intelligence,,  and  cannot  be 
supposed  competent  to  discharge  the  duties  of  that  office,  if  they  are 
not  aware  of  that  rule,  which  is  not  confined  to  this  Court,  but  which 
is  common  to  all  Courts,  and  essential  for  all  Courts  to  enforce  and 
to  maintain  the  authority  for  the  benefit  of  the  public  at  large ; 
namely,  to  punish  resistance  and  disobedience  to  their  process.  I 
cannot  account  for  the  gentleman  in  this  case  acting  on  behalf  of 
the  sheriff  not  being  fully  aware  that  if  a  receiver  was  in  possession 
of  the  property,  it  was  not  competent  to  any  person  to  disturb  him ; 
still  less  can  I  account  for  their  attempting  to  call  on  the  officer  of 
this  court  to  justify  his  proceedings  in  another  Court,  to  bring  that 
officer  under  the  jurisdiction  of  that  other  Court,  and  to  bind  him  in 
his  course  of  conduct  by  the  orders  of  that  Court,  he  being  amena- 
ble, with  reference  to  any  circumstances  applied  to  this  case,  to  this 
Court  alone.  I  am  considerably  relieved  by  the  course  which  has 
been  taken  this  morning.  I  have  been  told  that  the  parties  by  a 
formal  affidavit  state  that  they  acted  under  a  misapprehension ;  and 
I  am  told  this  morning,  that  as  soon  as  they  had  the  means  of  cor- 
recting their  error,  they  were  desirous  of  submitting  themselves  to 
the  jurisdiction  of  the  Court,  and  that  they  have  withdrawn  from 
possession.  That  undoubtedly  may  render  it  unnecessary  to  take 
such  steps  as  otherwise  might  be  called  for  in  the  case  of  resistance. 
The  order  which  is  appealed  against  permitted  the  sheriff  to  proceed 
with  his  levy.  I  perfectly  agree  with  the  Vice  Chancellor,  that,  on 
motions  of  this  description,  it  is  always  discretionary  in  the  Court 
what  course  it  will  pursue ;  but  I  consider  that  discretion  subject  to 
one  limitation  —  that  is,  to  support  the  authority  of  the  Court,  and 
to  support  its  officers  acting  under  that  authority.  I  cannot  consider 
tiiat  this  is  done,  if  those  who  have  by  force  resisted  that  officer,  and 
taken  out  of  his  possession  that  which  he  held  under  the  enter  of 
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the  Court— -I  cannot  consider  that  the  authority  and  dignity  of  the 
Court  is  maintained,  and  the  officer  properly  protected,  if  those  who 
have  so  acted  are  allowed  to  maintain  the  fruits  of  their  conduct  I 
therefore  should  have  no  hesitation  or  difficulty  in  ordering  that  the 
sheriff  and  his  officers  do  forthwith  withdraw,  and  that  they  pay  the 
costs  of  the  application  to  the  Court  below,  that  is,  without  prejudice 
to  any  application  that  the  sheriff  or  the  plaintiff  may  be  advised 
hereafter  to  make.  While  I  think  it  my  duty  to  protect  the  receiver 
of  this  Court  while  he  is  acting  under  the  authority  of  the  order 
of  this  Court,  I  should  also  think  it  my  duty  to  protect  the  sheriff 
where  he  yields  obedience  to  and  acts  under  the  authority  of  this 
Court 

The  order,  therefore,  that  I  propose  to  pronounce  on  the  first  ap- 
plication is,  that  the  sheriff  and  his  officers  forthwith  withdraw  from 
the  possession  of  the  goods,  chattels,  and  effects  which  have  been 
taken  under  color  of  a  writ  of  fieri  facias  in  the  cause  Bowes  and 
others  against  the  present  defendants,  the  East  Anglian  Railway 
Company,  and  restore  the  same  to  the  receiver ;  and  that  they  do 
forbear  all  interference  and  interruption  with  the  possession  of  that 
receiver :  that  they  pay  the  costs  and  expenses  of  and  occasioned  by 
the  seizure,  and  of  the  motion  before  Vice  Chancellor  Knight  Bruce; 
that  the  sheriff  be  enjoined  to  abstain  from  all  proceedings  at  law  for 
the  purpose  of  compelling  the  receiver  to. interplead;  that  the  plain- 
tiff in  the  execution  be  enjoined  from  taking  any  proceedings  against 
the  sheriff  in  relation  to  the  property  and  effects  lately  seized  by  him, 
or  any  other  property  in  possession  of  the  receiver ;  that  the  sheriff 
do  pay  the  costs  in  relation  to  the  summons  of  interpleader :  that 
this  order  is  without  prejudice  to  any  application  which  the  plaintiff 
in  the  execution  may  be  advised  to  make  to  be  heard  pro  interesse 
svo  or  otherwise  in  relation  to  the  property  in  the  possession  of  the 
receiver,  in  order  that  the  plaintiff  in  the  execution  may  suffer  no 
damage  by  the  receiver  having  been  put  into  possession,  supposing 
it  should  appear  that  that  possession  ought  not  to  have  interfered 
with  his  right :  that  the  receiver  be  ordered  to  keep  and  retain  within 
the  bailiwick,  for  fourteen  days,  goods,  chattels,  and  effects,  equal  in 
value  to  those  lately  seized  by  the  sheriff,  not  exceeding  what  would 
be  necessary  to  satisfy  the  levy  in  the  said  writ  of  fieri  facias,  men- 
tioned and  referred  to  in  the  affidavit;  and  if  the  parties  differ  about 
that  value,  let  it  be  referred  to  the  Master  to  ascertain  it.  That  is 
the  order  which  I  propose  to  pronounce  in  the  first  case,  by  which  it 
appears  to  me  that  the  authority  of  this  Court  is  maintained  in  a 

? roper  manner,  consistent  with  the  rules  and  practice  of  this  Court 
^he  sheriff  is  protected,  by  his  obedience  to  the  Court,  from  any  pro- 
ceedings by  the  plaintiff  in  the  execution ;  and  the  plaintiff  in  the 
execution  is  left  at  liberty  to  pursue  his  rights  by  a  proper  application 
to  the  Court  As  far  as  I  can  judge,  this  is  the  correct  order  which 
I  think  it  right  to  make  on  the  first  application. 

RoU.  The  execution  creditor  should  be  paid  his  costs  by  the 
plaintiff,  having  been  served  with  the  notice  of  motion  unnecessarily. 


r- 
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The  Lord  Chancellor.  I  cannot,  under  these  circumstances, 
give  the  execution  creditor  his  costs,  when  I  consider  the  course  which 
he  has  taken ;  he  might  have  been  entitled  to  his  costs  had  he  only 
appeared  and  submitted  to  the  judgment  of  the  Court ;  but  he  ap- 
peared, and  supported  the  arguments  used  on  the  part  of  the  sheriff; 
in  fact,  it  is  clear,  that  it  is  the  execution  creditor  who  is  urging  on 
the  sheriff  throughout  the  whole  case.  To  the  second  application 
for  commitment,  it  certainly  excites  my  surprise,  and  I  cannot  under- 
stand, when  the  parties,  by  the  opinion  which  has  been  read,  were 
warned  by  their  counsel,  "  You  are  exposed  to  the  censure  and  ani- 
madversion of  the  Court  of  Chancery  if  you  do  interfere  with  the 
possession  of  the  receiver,"  upon  what  ground  they  acted.  After  that 
opinion,  what  would  one  expect  a  professional  man,  acting  on  behalf 
of  a  public  officer,  to  do  ?  They  could  not  and  are  not  to  be  excused 
if  they  were  so  grossly  ignorant  as  not  to  know  that  they- might 
make  an  application  to  the  Court  in  such  a  way  as  would  protect  the 
sheriff.  If  the  sheriff  was  under  a  duty  towards  one  Court  which 
was  inconsistent  with  his  duty  to  this  Court,  they  must  have  been 
aware  of  it-  They,  however,  thought  fit  to  treat  the  authority  of  this 
Court,  I  think,  with  great  levity ;  they  said,  "  We  will  take  the  chance 
of  a  contempt  of  that  Court ;  we  shall  get  through  that ;  but  we  hold 
the  Courts  of  Law  in  such  respect  that  we  will  not  venture  to  dis- 
obey them."  If  they  think  fit  to  do  so,  they  must  take  the  conse- 
quences. This  Court  is  not  disposed  to  assume  jurisdiction  over  any 
other  Court ;  but  it  is  quite  as  little  disposed  to  yield  to  it  This 
Court  has  to  maintain  its  authority  for  the  benefit  of  the  public ;  and 
it  can  only  do  that,  as  I  have  before  said,  by  supporting  its  officers  in 
the  execution  of  the  orders  and  processes  of  the  Court,  and  not  al- 
lowing disobedience  and  resistance  to  be  the  mode  of  questioning  the 
propriety  of  the  exercise  of  the  discretion  of  this  Court.  I  therefore 
think  they  acted  extremely  wrong  in  making  a  second  seizure  while 
this  Court  was  engaged  in  considering  whether  they  should  be  com- 
mitted to  prison  for  a  contempt  in  having  made  a  former  seizure.  I 
do  not  think  there  is  to  be  found  in  the  books  any  case  of  such  a 
pertinacious  resistance  to  the  authority  of  the  Court  as  that,  while 
the  Court  is  actually  considering  whether  they  shall  be  committed  for 
a  certain  act,  they  repeat  that  act  in  the  face  of  the  Court,  and  then 
tell  the  Court,  "  Before  we  did  it  we  took  the  opinion  of  counsel,  and 
were  told  the  peril  we  were  incurring."  I  do  not  throw  out  of  mind 
that  which  is  alleged  as  the  excuse ;  I  have  given  full  weight  to  that ; 
I  have  given  more  weight  to  it  than,  according  to  my  judgment, 
properly  belongs  to  it.  They  say,  "  It  is  very  true  there  was  a  motion 
to  commit  for  the  first  seizure,  but  there  was  also  an  order  of  the 
Vice  Chancellor,  which  we  construe  to  mean,  we  had  not  done  wrong 
in  making  the  former  seizure ;  and  we  had  confidence  enough  in  the 
knowledge  and  great  experience  of  the  learned  judge  who  pronounced 
that  order  to  warrant  us  in  entertaining  an  opinion  that  that  order 
would  excuse  what  we  had  done,  and  that  it  would  be  affirmed  by 
the  jurisdiction  that  was  afterwards  to  be  appealed  to."  Now,  I  give 
full  effect  to  tfcat,  to  forbear  doing  what  I  should  otherwise  have  felt 
vol.  i.  10 
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myself  compelled  to  do  in  the  proper  maintenance  of  the  authority 
of  this  Court,  namely,  to  commit  the  parties.     Allowing,  however, 
the  fullest  effect  to  the  possible  influence  which  that  order  may  have 
had  in  making  them  take  a  course  foreign  to  what  1  consider  to  have 
been  their  duty,  and  clearly  foreign  to  what  is  the  layr,  I  forbear  to 
act;  but  in  this  case,  as  in  the  former,  the  order  is  that  they  with- 
draw.    But  this  seizure  was  made  under  circumstances  which  I  can 
hardly  account  for,  without  personal  motives  having  influenced  it, 
and  which  would  deserve  severe  censure  if  the  existence  of  those 
motives  were  made  out  to  my  judicial  satisfaction.     They  find  a 
train  just  about  to  start;  the  passengers  are  on  the  platform;  the 
cattle  intended  to  proceed  to  the  London  markets  are  ready  to  be  put 
in  the  carriages ;  and  the  receiver  is  under  a  pledge  to  the  public  to 
start  within  a  few  minutes.     There  is  property  at  that  time  adequate 
on  the  premises,  as  it  is  sworn  and  not  contradicted,  to  satisfy  the 
execution ;  but  the  officer  saw  fit  to  stop  that  train.     I  know  not  to 
what  pecuniary  consequences  that  may  lead ;  still  less  do  I  know,  or 
can  I  contemplate,  what  might  have  been  the  effect  of  resistance  by 
the  receiver,  who  would  have  been  justified  in  resisting  it,  though  he 
acted  most  wisely  and  most  prudently  in  not  resisting ;  yet  when  1 
look  at  the  nature  of  the  property,  or  the  circumstances  under  which 
it  was  seized,  it  does  appear  to  me  that  it  would  be  dangerous  in  the 
extreme  if  I  held  out  the  slightest  idea  that  the  sheriff  was  excusable 
in  the  course  which  he  pursued.     As  I  said  before,  I  know  not  what 
pecuniary  consequences  may  even  yet  arise  ;  but  whatever  they  may 
be,  those  who  did  that  act  must  answer  it,  and  I  shall  take  a  course 
which  will  retain  a  security  upon  them  to  make  them  amenable  for 
those  consequenees.     The  order  in  this,  therefore,  is,  as  in  the  former 
application,  that  the  sheriff  and  his  officers  withdraw,  and  that  they 
pay  the  costs  of  and  occasioned  by  the  seizure  and  detention  which 
occurred.     There  is  a  like  injunction  against  any  proceedings  at  law 
against  the  receiver  to  compel  him  to  interplead,  or  otherwise,  in  re- 
spect of  the  property  in  his  possession ;  and  in  that  case  I  cannot 
give  the  sheriff  the  protection  by  this  order  as  I  did  in  the  former, 
because  the  execution  creditor  is  not  before  me.     It  is  open  to  him  to 
make  any  application  for  protection,  provided  the  execution  creditor 
shall  rule  him  to  return  the  writ,  or  take  any  measures  to  make  him 
amenable  in  respect  of  the  property  so  seized ;  and  this  order  is  made  I 

without  prejudice  to  any  application  which  the  sheriff  or  the  execu- 
tion creditor  may  be  advised  to  make,  and  the  receiver  is  to  retain  the 
goods  within  the  bailiwick  for  fourteen  days,  as  in  the  first  applica- 
tion. And  I  further  order  that  the  application  for  commitment  in  this 
case  stand  over  till  the  second  day  of  next  Term,  in  order  that  it  may 
be  seen  in  the  mean  time  if  any  thing  has  occurred  which  may  have 
subjected  the  receiver  or  the  company  to  peril  by  reason  of  the  con- 
duct which  the  sheriff  has  pursued.  This  order  is  therefore  without 
prejudice,  in  the  same  manner  as  the  first,  with  a  reference  to  the 
Master  as  to  the  value,  if  it  should  be  necessary.  There  is  but  one 
case  which  has  been  mentioned  which  at  all  suggests  that  it  was 
competent  to  the  parties  to  justify  what  they  did  by  objections  to  the 
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order,  and  that  case  is  a  case  of  Drewry  v.  Thacker^  3  Swanst  529. 
Supposing  the  expressions  in  that  case  to  be  accurately  reported,  and 
to  have  the  effect  which  is  contended  for,  I  cannot  think  that  it  is 
consistent  with  the  general  course  of  authority ;  but  I  do  not  think 
it  is  open  to  the  meaning  which  the  learned  counsel  has  thought  fit 
to  ascribe  to  it  It  appears  that  an  action  had  been  brought  against 
an  administrator ;  that  the  administrator  had  pleaded  pleas,  upon 
some  of  which  the  plaintiff  would  be  entitled  to  a  judgment  de  bonis 
propriis;  and  that  afterwards  an  agreement  was  entered  into  by 
which  the  parties  severally  bound  themselves  not  to  make  any  appli- 
cation to  tne  creditor  to  stay  proceedings  in  the  judgment,  notwith- 
standing a  bill  was  filed  and  an  injunction  was  obtained,  and  when 
the  cause  came  before  the  Court  on  a  motion  for  a  breach  of  that 
injunction,  to  commit  the  parties,  in  the  course  of  a  long  discussion 
it  appears  the  Lord  Chancellor,  in  that  case,  p.  546,  used  this  ex- 
pression :  "  On  a  full  explanation  of  the  facts,  there  might  have  been 
a  difficulty  in  granting  that  application.  That  was  an  application  to 
enjoin  the  creditor  from  proceedings  at  law,  the  suit  being  a  suit  for 
the  administration  of  the  assets,  and  the  action  at  law  having  a  judg- 
ment, upon  a  count  which  entitled  the  party  to  a  judgment  and  exe- 
cution against  the  assets  of  the  testator.  The  learned  judge  therefore 
says,  "  On  a  full  explanation  of  the  facts,  there  might  have  been  a 
difficulty  in  granting  that  application.  The  order,  however,  has  been 
made,  and  must  be  obeyed."  So  that  there  is  a  distinct  statement, 
though  there  is  an  intimation  of  opinion  that  the  application  for  the 
injunction  would  not  have  been  granted  if  the  attention  of  the  Court, 
had  been  called  to  the  facts.  Yet  it  says,  "  The  order,  however,  has 
been  made,  and  it  must  be  obeyed."  Then  comes  the  expression 
relied  on  —  u  But  on  an  application  against  persons  guilty  of  a  breach 
of  it,  the  Court  would  forget  its  duty  if  it  did  not  give  to  them  the 
benefit  of  the  fact  that  the  order  ought  not  to  have  been  made." 
Well,  but  what  is  the  benefit  of  the  fact  that  the  order  ought  not  to 
have  been  made,  if,  though  it  ought  not  to  have  been  made,  it  must 
be  obeyed  ?  All  I  can  understand  is,  that  the  Court,  in  administering 
punishment,  would  attend  to  all  the  circumstances  of  the  case,  and, 
amongst  others,  the  circumstances  under  which  the  order  has  beeu 
made ;  but  that  is  not  at  all  intended  to  impugn  the  general  prin- 
ciples that  are  laid  down,  that  an  order  once  made  by  this  Court 
must  be  obeyed.  I  can  only  understand  the  meaning  of  the  words 
u  must  be  obeyed  "  as  intended  to  state,  if  it  is  not  obeyed,  the  party 
shall  be  liable  to  punishment.  That  is  the  only  case  that  appears  to 
me  at  all  to  warrant  the  idea,  which,  I  think,  would  be  extremely  dan- 
gerous if  at  all  sanctioned,  or  any  doubt  cast  on  the  general  principle, 
that  orders  made  by  the  Court,  injunctions  granted,  or  process  issued, 
must  not  be  resisted  on  any  ground  of  objection  to  the  exercise  of 
the  discretion  under  which  the  Court  has  acted  in  issuing  its  process; 
it  must  be  obeyed,  and  a  proper  application  made  to  the  Court  to 
question  the  propriety  of  it,  if  the  party  thinks  it  improperly  made. 
I  have  given  this  case  a  great  deal  ot  attention,  and  I  have  read 
through  all  the  affidavits  as  far  as  I  have  been  able.    I  think  I  have 
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only  to  maintain  the  jurisdiction  of  the  Court  in  the  degree  which 
the  interests  of  the  public  require,  while  I  am  at  the  same  time  con- 
sulting the  interests  of  the  parties. 


Lander  v.  Weston.1 

November  2,  1850. 

Leave  to  amend. 

The  plaintiffs,  having  amended  three  times,  excepted  to  the  answer.  The  exceptions 
were  disallowed  by  the  Court  The  plaintiffs  entered  a  caveat  with  a  view  to  ap- 
peal, bnt  finally  abandoned  their  intention  to  appeal,  and  a  year  after  the  answer 
had  been  found  sufficient,  applied  for  leave  to  amend  on  the  usual  affidavit: — Ap- 
plication refused. 

The  original  bill  in  this  cause  was  filed  in  December,  1846,  and 
was  amended  three  times,  the  last  time  being  on  the  15th  February, 
1849.  The  answer  of  the  defendant,  Robert  Henning  Parr,  having 
been  put  in,  the  plaintiffs  excepted  to  it,  and  some  of  the  exceptions 
were  allowed  by  the  Master.  The  defendant  excepted  to  the  Mas- 
ter's report,  and  his  exceptions  were  allowed  by  the  Vice  Chancellor 
of  England  on  the  3d  July,  1849.  The  plaintiffs  entered  a  caveat 
against  the  inrolling  of  this  order,  alleging  their  intention  to  appeal. 
On  the  3d  May,  1849,  the  plaintiffs  had  amended  the  bill,  and  the 
defendant  had  answered.  The  answer  was  excepted  to,  and  the  ex- 
ceptions disallowed  by  the  Master  on  the  25th  June,  1850.  On  the 
4th  July,  1850,  an  application  by  the  plaintiffs  for  leave  to  further 
amend  their  bill  was  made,  supported  by  an  affidavit  that  the 
amendments  were  signed  by  counsel,  were  not  for  the  purpose  of 
delay  or  vexation,  and  were  material  to  the  case  of  the  plaintiffs. 
This  application  was  refused  by  the  Master,  with  costs.  The  plain- 
tiffs now  moved  that  the  Master's  order  might  be  discharged,  and 
that  the  plaintiffs  might  be  at  liberty  to  amend.  The  plaintiffs  had 
not  proceeded  with  their  appeal,  but  it  was  stated  at  the  bar,  that  on 
account  of  the  delay  occasioned  by  the  illness  of  the  Chancellor,  the 
plaintiff  had  ultimately  abandoned  his  intention  to  appeal,  and  now 
wanted  leave  to  amend. 

Stuart  and  Welford,  for  the  motion,  relied  on  the  67th  Order,  1845. 

Bethell  and  Freeling  opposed.  It  ought  to  appear  that  due  dili" 
gence  had  been  used  by  the  plaintiffs ;  whereas  nothing  had,  in  fact* 
been  done  from  July,  1849,  to  June,  1850. 

Stuart,  in  reply. 

Rolfe,  V.  C.     It  appears  to  me  that  the  Master  has  come  to  a 
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right  conclusion.  The  67th  order  has  reference  to  a  special  case  for 
leave  to  amend,  and  states  certain  matters,  without  which  the  Court 
has  no  power  to  give  leave ;  but  it  does  not  follow,  that  because  the 
Court  cannot  give  leave  without  them,  therefore  it  must  give  leave 
with  them ;  and  therefore  the  question  is,  whether  the  plaintiffs  have 
shown  circumstances  which  would  justify  the  Court  in  giving  them 
what  they  have  asked  for.  Though  they  have  stated  that  the  amend- 
ments are  signed  by  counsel,  and  not  for  the  purpose  of  delay,  yet 
I  should  be  glad  to  hear  why  they  have  not  taken  steps  before.  It 
has  been  stated  at  the  bar  that  an  appeal  was  pending,  but  there 
has  been  no  affidavit  that  the  appeal  was  a  bond  fide  appeal.  The 
plaintiffs,  therefore,  having  a  sufficient  answer  on  the  3d  July,  1849, 
lie  by,  and  do  not  make  any  application  for  twelve  months.  I  con- 
cur, therefore,  with  the  Master  in  thinking  it  not  reasonable  that  they 
should  have  further  leave. 


~  Bickford  v.  Chalker.1 

November  8,  1850. 

Claim  —  Receiver. 

On  a  common  claim,  a  receiver  ordered  at  the  hearing. 

This  was  a  claim,  in  the  common  form,  by  a  residuary  legatee 
against  the  executors,  for  an  account 

Bazcdgette^  at  the  hearing,  asked  for  a  receiver. 

J.  H.  Palmer^  for  the  defendants,  objected,  that  the  claim  was  not 
a  special  claim,  and  that  it  did  not  ask  for  a  receiver.9 

Rolfe,  V.  C,  made  an  order  for  a  receiver. 


Marshall  v.  Da  vies.3 

November  8,  1850. 

Claim — Evidence. 

At  the  hearing  of  a  claim  for  specific  performance,  the  original  contract  must  be  proved 
and  produced. 

The  claim  in  this  case  was  filed  for  specific  performance  of  a 
contract,  and  now  came  on  for  hearing. 

i  14  Jur.  997. 

9  Where  it  was  not  asked  for  by  the  bill,  the  Court  refused  to  grant  a  receiver  at 
the  hearing.    Barlow  v.  Crams,  8  Beav.  329. 
*  14  Jar.  997. 
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BethelL,  for  the  claim,  read  the  usual  affidavit  filed  in  support  of  it. 

E.  J.  Smith,  for  the  defendants,  did  not  admit  the  contract,  and 
submitted  that  the  contract  or  agreement  must  be  produced,  and 
regularly  proved,  before  a  decree  could  be  made. 

Rolfe,  V.  C,  was  of  opinion  that  the  original  document  must 
be  proved,  and  produced  for  the  inspection  of  the  parties  at  the  hear- 
ing, in  all  cases  where  the  defendant  disputed  the  making  of  the 
contract —  Stand  over  for  production  of  contract. 


Ollendorff  v.  Black.1 

December  9  and  10,  1850. 

Copyright  —  Alien — Publication  —  Residence  in  England. 

An  alien  author  first  published  a  literary  work  while  resident  in  this  country.  An 
edition  of  the  same  work  was  published  at  Frankfort-on-the-Maine,  and  copies  were 
imported  into  this  country,  and  sold  by  a  London  bookseller.  The  alien  filed  a  bill 
for  an  injunction  to  restrain  the  sale,  and,  on  motion,  the  same  was  granted,  the  plain- 
tiff undertaking  to  bring  an  action  if  the  defendants  desired  it. 

The  bill  in  this  case  stated,  that  the  plaintiff,  Henri  Gqdefiroy 
Ollendorff,  had  composed  a  new  work,  entitled  "  A  New  Method  of 
Learning  to  Read,  Write,  and  Speak  a  Language  in  Six  Months, 
adapted  to  the  French,  for  the  Use  of  Schools  and  Private  Teach- 
ers;  by  H.  G.  Ollendorff,  Ph.  Dr.,  Professor  of  Languages/'  which  he 
first  published  in  London  in  the  month  of  April,  1843,  in  one  vol- 
ume octavo :  that  he  was  entitled  to  the  sole  right  of  printing,  pub- 
lishing, and  selling  the  same  for  such  time  as  is  provided  by  the  stat- 
ute of  the  fifth  year  of  her  Majesty,  intituled  "  An  Act  to  amend 
the  Law  of  Copyright : "  that  great  numbers  were  sold,  both  of  the 
first  and  second  edition,  and  a  great  demand  existing  for  a  further 
supply,  he  entered  into  an  agreement  in  March;  1848,  with  the  other 
plaintiffs,  Messrs.  W.  C.  H.  Hood,  W.  J.  Hood,  &  R.  Gilbert,  carry- 
ing on  business  as  booksellers  and  .-publishers  under  the  style  or  firm 
of  "  Whitaker  &  Co.,"  whereby  he  (Ollendorff)  granted  to  them  the 
right  to  print  and  publish  two  editions,  of  5000  copies  each,  and 
such  number  of  the  Key  to  the  same  work  as  might  be  required  for 
such  editions,  for  which  he  was  to  be  paid  an  amount  equal  to  one 
seventh  of  the  selling  price,  the  amount  to  be  paid  on  the  publica- 
tion of  each  edition,  and  to  have  sixty-three  copies  of  each  edition 
of  the  Method,  and  twenty-five  -copies  of  each  1000  of  the  Key ;  that 
Whitaker  &  Co.  published  an  edition  of  the  Method  at  12s.  each 
copy,  of  which  edition  many  copies  were  unsold:  that  Alexander 
Black,  of  8  Wellington  Street  North,  a  bookseller,  had  imported  a 
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pirated  edition,  purporting  to  be  published  at  Frankfort-on-the- Maine, 
and  sold  the  same  at  5s.  6d.  each  copy,  bearing  the  same  title  as  the 
plaintiff's  book,  but  with  the  addition,  "  A  New  Edition,  to  which  is 
added,  a  complete  Treatise  on  the  Gender  of  French  Substantives : " 
that  the  plaintiff  gave  Black  notice  to  desist  from  further  sale,  which 
he  had  disregarded. 

It  was  therefore  prayed,  that  Black  might  be  restrained  from  fur- 
ther selling  the  pirated  edition,  and  that  all  copies  of  it  might  be 
delivered  up,  and  that  an  account  of  the  copies  sold  might  be  taken, 
and  the  profits  of  the  same  accounted  for  to  the  plaintiff,  Ollendorff^ 
and  his  publishers,  the  other  plaintiffs.  The  original  bill  was  filed 
on  the  5th  November,  1850,  and  the  defendant,  Black,  having  be- 
come bankrupt,  a  supplemental  bill  was  filed  on  the  11th  of  the 
same  month,  bringing  the  official  assignee  before  the  Court,  no  other 
assignee  having  then  been  chosen.  The  plaintiff,  Ollendorff',  by  his 
affidavit  in  support  of  a  motion  for  an  injunction,  swore  that  he 
had  caused  his  said  book  to  be  entered  in  the  register  of  the  Station- 
ers' Company,  and,  as  he  believed,  had  otherwise  complied  with  all 
the  requisites  required  by  the  law  to  enable  him  to  take  proceedings 
for  the  protection  of  his  said  copyright.  In  another  affidavit  he  swore 
as  follows:  "I  first  published  the  same  in  London  on  the  25th 
April,  1843,  and  not  elsewhere ;  and  at  the  time  the  said  work  was 
so  published,  and  for  some  time  previously  thereto,  I  personally 
resided  at  No.  23  Titchbourn  Street,  Westminster,  in  the  county  of 
Middlesex,  living  and  sleeping  there ;  and  I  continued  so  to  reside  for 
sometime  after  such  publication,  and  do  from  time  to  time  continu- 
ally reside  there,  as  my  occasions  may  require." 

The  other  material  affidavits  in  support  of  the  plaintiff's  residence 
in  England  were  those  of  Maria  Starie,  proprietress  of  the  house  in 
Titchbourn  Street,  and  of  Mary  Ann  Shepard,  the  sister  of  Mrs. 
Starie's  late  husband.  The  former  swore  that  Dr.  Ollendorff  first 
occupied  apartments  there  in  1838:  that  ever  since  1839  he  had 
been  in  the  habit  of  residing  in  this  country  for  the  space  of  two 
or  three  months  in  each  year:  that  the  plaintiff,  Dr.  Ollendorff 
was  the  author  of  various  works,  and  among  others  of  the  work  in 
question :  that  on  the  occasion  of  his  publishing  his  first  work  he 
resided  at  that  house,  and  continued  to  reside  there  until  after  the 
publication  of  the  said  work :  that,  to  the  best  of  her  belief,  whenever  x 
the  plaintiff,  Dr.  Ollendorff,  published  any  work  in  this  country,  he 
always  resided  and  continued  to  reside  at  the  residence  aforesaid  du*» 
ing  and  until  after  the  publication  of  such  work :  that  Dr.  Ollendorff 
was  in  England,  and  resided  at  her  house,  during  all  the  month  of  April, 
1843,  and  that  he  "  is  now  a  yearly  tenant  of  mine."  Mary  Ann  Shep- 
ard swore  that  Dr.  Ollendorff  went  to  reside  at  23  Titchbourn  Street, 
in  March,  1838,  and  continued  to  reside  there  till  August  in  the  same 
year;  and  that  since  1838  he  had  been  in  the  habit  of  coming  to  such 
house,  and  had  usually  resided  there  for  a  period  of  three  months,  or 
thereabouts,  in  each  year.  These  two  affidavits  were  sworn  on  the 
8d  December,  1850.  The  principal  affidavits  in  opposition  were  those 
of  the  defendant,  Black,  and  that  of  the  clerk  to  his  solicitor:  the 
former  said  he  believed  Ollendorff  was  the  composer  of  the  work, 
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and  that  the  same  was  published  in  London,  in  the  month  of  April, 
1843 ;  that  he  had  been  informed  and  believed,  that  at  the  time  of 
such  publication,  Ollendorff  was,  and  that  he  then  was,  an  alien  resi- 
dent at  Paris,  in  France :  that  he  believed,  that  in  consequence  of 
Ollendorff  being  an  alien,  and  not  having  been  resident  within  her 
Majesty's  dominions  at  the  time  he  so  published  his  work,  he  did  not 
then  become,  nor  had  he  ever  since  been,  entitled,  as  author  thereof, 
to  the  sole  right  of  printing,  publishing,  or  selling  the  same,  or  to  all 
the  benefit  or  advantages  arising  therefrom :  that  in  the  year  1843 
the  said  work  was  reprinted  at  Frankfort-on-the-Maine,  and  that  since 
that  time  various  reprints  of  such  work  had  been  published  at  the 
same  place.  The  clerk  swore  that  Mrs.  Starie,  the  landlady,  told 
him,  on  the  25th  November,  that  Dr.  Ollendorff  had  only  cftice  or 
twice  in  every  year  from  1839  made  a  stay  in  the  house  for  a  period 
seldom  or  never  exceeding  a  fortnight ;  and  that  she  always  under- 
stood and  believed  that  he  resided  on  the  Continent,  and  only  visited 
this  country  occasionally,  and  only  lived  in  apartments  occupied  by 
him  for  such  periods  of  his  stay,  paying  weekly  rent  for  the  same : 
that  she  believed  he  had  no  place  of  residence  in  this  country  until  a 
short  time  since,  when  he  hired  a  room  in  her  house  for  six  months, 
but  that  he  had  only  occupied  the  same  under  such  last-mentioned  hir- 
ing for  a  short  time,  and  had  then  left  this  country  for  the  Continent* 
An  interim  order  for  the  injuction  was  made,  and  the  motion  came 
on  the  25th  November,  when  it  was  ordered  to  stand  over  for  fur- 
ther evidence  as  to  the  residence  of  the  plaintiff  Ollendorff  in  Eng- 
land at  the  time  of  the  publication.  The  above-mentioned  affidavits 
of  the  plaintiff  himself,  of  Mrs.  Starie,  and  of  Mary  Ann  Shepard 
were  accordingly  made. 

Matins  and  Flather,  for  the  motion.  So  far  as  the  residence  of  the 
author  in  this  country  at  the  time  of  the  publication  of  his  work,  the 
affidavits  are  now  clear  and  satisfactory ;  and  that  the  first  publication 
took  place  in  England  is  not  denied ;  indeed,  the  affidavits  in  opposi- 
tion, though  they  do  not  speak  of  the  first  publication,  admit  a  pub- 
lication in  England.  The  case  of  Boosey  v.  Purday,  4  Exch.  145, 
s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  378,  (which  conflicts  with  former 
decisions  of  the  other  common  law  Courts,)  will  be  relied  on  as 
an  authority  in  opposition  to  the  case  made  by  the  plaintiff. 
Upon  examining  that  case,  it  will  be  found  that  all  the  Court  of 
Exchequer  decided  was  as  to  the  right  of  a  foreigner  residing 
abroad  at  the  time  of  the  first  publication  of  his  works  in  this  coun- 
try. The  learned  judges  did  not  there  decide  that  a  foreigner  cannot 
have  copyright  at  all  in  this  country.  The  domicil  of  Dr.  Ollendorff 
was  not  an  English  domicil,  but  he  resided  occasionally  in  Eng- 
land; sometimes  he  went  to  Paris,  sometimes  to  Berlin  and  other 
cities,  as  his  occasions  required.  The  contention  of  the  defendants 
seems  to  be,  that,  circumstanced  as  is  this  author,  he  is  not  to  be 
protected  in  his  property  of  this  description  because  he  is  a  for- 
eigner. The  law  cannot  be  considered  as  settled  by  the  decision  of 
the  court  of  Exchequer  in  Boosey  v.  Purday,  although  it  be  the  last 
decision  on  the  question,  because  a  writ  of  error  has  been  brought 
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[Knight  Bruce,  V.  C.  —  Then  I  suppose  it  will  be  contended,  that  if 
the  infant  child  of  alien  parents  born  abroad,  having  no  particle  of 
British  blood  or  descent,  be  brought  to  this  country  at  two  years  old, 
passes  his  life  here,  conforms  to  the  manners  and  customs  of  the 
country  of  his  residence,  and  so  doing  writes  and  publishes  a  literary 
work,  he  is  not  protected.] 

Roll,  for  the  defendants.  In  the  case  put  by  the  Court,  the  domicil 
would  be  English.  [Knight  Bruce,  V.  C. —  Not  necessarily  so;  he 
might  not  have  been  domiciled  here.]  The  order  asked  in  the  present 
case  is  very  different  from  that  made  by  this  branch  of  the  Court  in 
similar  cases.  Such  were  the  cases  of  Murray  v.  Bohn,1  and  Murray  v. 
Bautledge,1  both  of  which  came  on  and  were  heard  together.  Here  a 
gentleman  came  to  this  country  for  a  few  days,  saw  his  bookseller,  and 
then  departed ;  and  on  that  visit  for  a  day,  it  might  be,  claimed  a  right 
to  the  same  protection  as  a  native.  Such  is  not  the  law  as,it  stands, 
and  such  was  never  the  intention  of  the  Legislature.  In  the  cases  be- 
fore this  branch  of  the  Court  to  which  I  have  alluded,  Mr.  Washing- 
ton Irving,  the  alleged  piracy  of  one  of  whose  works  was  the  question  in 
dispute,  was  resident  in  this  country  when  the  work  in  question  was 
first  published.  [Knight  Bruce,  V.  C. —  It  may  be  so,  but  that  fact 
was  not  brought  under  my  attention ;  I  merely  decided  that  the  mat- 
ter should  be  sent  to  a  Court  of  law.]  In  those  cases  the  order  made 
was,  that  the  motion  should  stand  over,  the  plaintiff  to*  be  at  liberty 
to  bring  an  action.  Here  the  plaintiff  asks  for  an  injunction.  The 
distinction  is  now  attempted  for  the  first  time.  To  support  it,  it  must 
be  said  that  a  foreigner  sleeping  here  for  a  week  or  a  month,  and  dur- 
ing that  time  publishing  a  work,  is  to  be  protected,  whilst  a  foreigner 
who  remains  abroad,  and  sends  his  manuscript  by  post  for  the  publi- 
cation, is  not  to  be  so.  The  question  of  domicil  is  not  so  clear  as  to 
induce  the  Court  to  aid  the  plaintiff's  legal  title,  until  the  question  of 
that  legal  title,  if  he  has  any,  has  been  tried  in  an  action.  The  legal  title 
cannot  depend  on  circumstances  of  such  a  trifling  description  as  the 
mere  residence  of  a  foreigner  at  a  particular  time.  Until  the  case  of 
Boosey  v.  Purday  is  reviewed  in  the  Exchequer  Chamber  or  the  House 
of  Lords,  the  law  on  this -subject,  the  plaintiff  says,  is  in  a  state  of 
uncertainty ;  but  the  defendants  insist  that  it  is  right,  and  must  be  so 
considered  till  reversed.  Moreover,  it  is  the  last  case,  and  in  it  the 
other  previous  cases  are  reviewed  and  carefully  considered.  To  jus- 
tify the  Court  in  interfering  in  the  manner  asked,  it  should  be  shown 
that  the  right  of  the  party  asking  its  interference  is  reasonably —  I  do 
not  say  absolutely  —  clear.  [Knight  Bruce,  V.  C.  —  That  rule  would 
overturn  all  that  the  Court  has  acted  on  in  patent  cases  for  more 
than  a  century.  Suppose  an  Englishman  acquires  a  foreign  domicil, 
and  comes  back  to  this  country  and  publishes  a  book,  can  he  not  be 
protected  ?]  As  to  patents,  length  of  user  is  an  important  ingredient. 
As  to  the  other  point,  the  Englishman  so  situated  would  still  be  a 
natural-born  subject  of  this  country,  and  subject  to  his  natural  alle- 
giance, of  which  he  could  not  divest  himself.  All  the  allegiance  a 
-  •     _ 

i  Not  yet  reported. 
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foreigner  owes  while  temporarily  here  is  one  of  police.  He  is  protected 
while  here  from  injury,  and  owes  during  such  time  an  allegiance  to 
the  Crown.  [Knight  Bruce,  V.  C. —  A  foreign  minister  does  not 
change  his  domicil,  however  long  he  may  stay  in  another  country  to 
which  he  is  accredited.  If  he  published  a  work,  would  he  not  have  a 
copyright  in  it  ?]  The  Copyright  Act  was  not  intended  to  encourage 
foreign  authors.  The  recital  of  the  act  is,  that  it  is  expedient  to  en- 
courage learned  men  to  write  books,  manifestly  meaning  the  subjects 
of  the  realm.  Had  foreign  authors  been  intended,  they  would  have 
been  spoken  of  in  the  act  The  authors  intended  were  English  and 
other  native  authors,  and  the  literature,  the  literature  of  this  country. 
[Knight  Bruce,  V.  C. —  Can  any  conclusion  be  imagined  more  injuri- 
ous to  literature  in  general  than  the  decision  in  Boosey  v.  Purduy  ? 
Surely,  literature  is  of  no  country,  and  the  object  of  the  act  of  Parlia- 
ment must  have  been  to  promote  learning  generally.  That  decision 
is  an  unfortunate  one  for  literature  in  this  country ;  for,  is  it  not  a 
benefit  that  the  learned  men  of  other  countries  should  publish  their 
works  here  ?]  I  contend  that  Parliament  only  intended  to  legislate 
for  the  subjects  of  this  country,  and  did  not  intend  to  confer  equal 
rights  on  foreigners.  If  all  persons  were  intended  to  be  protected, 
why  were  those  excluded  who  first  publish  their  works  abroad  ?  Such 
have  been  held  to  be  unprotected,  and  that  is  a  clear  proof  that  every 
person  was  not  intended  to  be  protected.  The  International  Copy- 
right Acts  sRow  that  when  foreigners  are  intended  to  be  benefited, 
they  are  expressly  named  by  the  Legislature. 

Eddis,  on  the  same  side.  It  is  of  great  importance  to  notice  that 
this  is  the  first  case  in  which  an  alien  has  attempted  to  support,  or 
rather  assert,  a  title  to  copyright  in  this  country.  In  every  case  which 
has  hitherto  been  brought  before  the  Court,  the  party  claiming  its  pro- 
tection of  his  right  has  been  a  native  of  this  country,  deriving  his  title 
by  purchase  from  a  foreigner  of  his  unpublished  manuscript.  It  is 
conceded  that  the  right  which  all  authors  of  British  birth  have  to  the 
sole  advantage  of  unpublished  manuscripts  of  their  own  composition, 
equally  belongs  to  an  alien  in  respect  of  such  unpublished  manu- 
scripts, of  his  own  composition.  Such  manuscripts,  whether  belong- 
ing to  a  native  of  this  country  or  to  an  alien,  no  one,  without  leave 
of  the  owner,  has  a  right  to  publish.  When,  however,  an  alien  sells 
this  right  to  publish  his  work  to  an  Englishman,  it  is  but  reasonable 
and  proper  that  a  subject  of  this  country,  so  acquiring  the  right,  should 
have  a  title  to  come  to  the  Court  to  have  such  his  purchased  right 
protected.  In  this  case  the  person  complaining  is  a  foreigner,  claim- 
ing the  right  to  protection  which  exists  only  under  the  Statute  Law, 
which  law  was  passed  for  the  sole  purpose  of  benefiting  subjects  of  the 
British  Crown.  The  great  object  of  the  International  Copyright  Acts 
was  to  induce  other  countries  to  give  English  subjects  corresponding 
rights  in  foreign  countries ;  but  the  effect  of  holding  an  alien  to  be 
entitled  to  the  protection  of  the  general  Copyright  Acts  in  this  coun- 
try would  be  to  reduce  the  benefits  held  out  by  the  International 
Copyright  Acts  to  a  nullity,  as  an  alien,  the  subject  of  a  country  which 
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had  not  availed  itself  of  the  International  Copyright  Acts,  could,  by  a 
simultaneous  publication  of  his  work  in  his  own  country  and  in  Eng- 
land, obtain  precisely  the  same  protection  as  if  he  had  belonged  to  a 
country  which  came  within  the  provisions  of  the  International  Acts. 

Matins  was  not  called  on  to  reply. 

Dec.  9,  1850.  Knight  Bruce,  V.  C.  My  belief  is,  that  when  the 
cases  of  Murray  v.  Bohn  and  Murray  v.  Routkdge  were  brought  before 
me,  the  point  whether  the  injunction  should  be  granted  or  refused  was 
not  argued,  or  was  scarcely  argued ;  by  which  I  mean,  according  to  my 
impression,  it  was  not  pressed  upon  me.  It  was  in  substance  con- 
ceded, or  almost  conceded,  by  the  counsel  for  the  plaintiff,  that  the 
matter  might  go  to  law,  the  defendants  being  directed  to  keep  an  ac- 
count. If,  however,  the  point  had  been  fully  argued  before  me,  and 
substantially  contested  on  that  occasion,  I  should  still  not  hold  my- 
self bound  by  what  took  place  in  either  of  those  cases.  Notwith- 
standing what  I  did,  or  declined  to  do,  in  those  cases,  I  consider  my- 
self at  liberty  to  deal  with  the  present  case  as  if  those  cases  were  not, 
and  I  shall  do  so.  It  has  been  said  here  that  the  legal  right  is  doubt- 
ful—  that  the  mere  existence  of  the  doubt  is  sufficient  to  prevent  the 
Court  from  granting  the  injunction.  In  that  I  do  not  agree.  I  be- 
lieve that  doctrine  to  be  new  in  this  Court ;  for  it  would  interfere 
theoretically  and  practically  with  its  jurisdiction,  daily  exercised  to  a 
very  great  extent.  The  question  of  the  legal  right  being  in  doubt  is 
a  matter  for  the  serious  attention  of  the  Court,  and  one  to  which  it  is 
right  that  weight  should  be  given  ;  but  it  is  not  a  matter  which  ren- 
ders it  incumbent  on  the  Court  to  refuse  the  injunction.  The  Court 
must  be  guided  by  a  discretion  exercised  according  to  the  exigencies 
and  the  nature  of  each  particular  case.  Now,  notwithstanding  Mr. 
Eddis's  argument,  which  he  very  properly  put,  that  the  plaintiff  in 
Cocks  v.  Purday,  17  Law  J.  Rep.  (n.  s.)  C.  P.  273,  s.  c,  5  C. 
B.  860,  6  C.  B.  69,  was  an  Englishman  claiming  by  assignment 
from  a  foreigner,  I  still  think  that  circumstance  affords  no  clear 
ground  of  distinction  between  that  case  and  the  present  It  ap- 
pears to  me,  if  the  case  of  Cocks  v.  Purday  was  rightly  decided, 
that  the  plaintiff,  Dr.  Ollendorff,  is  right  here  in  equity  and  right 
at  law  in  the  present  instance.  But  it  has  been  said,  and  I  bebeve 
correctly  said,  that  the  case  of  Cocks  v.  Purday,  which  was  before 
the  Court  of  Common  Pleas,  and  afterwards  before  the  Court  of 
Queen's  Bench,  has  been  opposed  by  a  case  in  the  Court  of  Ex- 
chequer, and  I  believe  they  are  in  opposition.  But  this  circumstance 
does  not  render  it  incumbent  on  this  Court  to  follow  the  decision  in 
the  Court  of  Exchequer,  however  it  may  tend  to  throw  doubt  on  the 
legal  question,  and  therefore  may  be  material  as  affecting  the  manner 
in  which  the  Court  is  to  exercise  its  discretion.  I  think  it  right  to 
say,  if  I  were  to  elect  between  Cocks  v.  Purday  and  the  case  in  the 
Exchequer,  I  should  be  disposed  to  say  —  I  am  disposed  to  say  —  and 
I  do  say,  Cocks  v.  Purday  appears  to  me  to  be  consistent  with  an 
enlarged  view  of  the  subject,  and  with  the  true  interpretation  of  the 
act  of  Parliament.     That  point,  however,  is  not  for  my  ultimate  de- 
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cision  now.  I  state  merely  my  view  of  it  as  a  circumstance  entering 
in  some  degree  into  my  reasons  for  the  course  I  at  present  mean  to 
take.  There  is  a  circumstance,  however,  here,  which  distinguishes 
the  present  case  from  the  case  in  the  Court  of  Exchequer,  Boosey  v. 
Purday,  namely,  that  when  the  first  publication  of  the  work  in  ques- 
tion took  place  in  England,  the  plaintiff  Dr.  Ollendorff  was  himself 
1  present  in  England.  It  is  said,  and  I  believe  with  truth,  it  was  only 
temporarily,  and  that  his  domicil  was  originally  foreign,  and  has 
never  ceased  to  be  foreign.  That  may  be  so.  I  cannot,  however, 
accede  to  the  proposition,  that  the  circumstance  of  his  being  present 
here  at  the  time  of.  the  first  publication  is  immaterial.  Asssuming 
Boosey  v.  Purday  to  be  law  —  though  I  think  Cocks  v.  Purday  to  be 
a  more  correct  view  of  the  law  —  assuming,  I  say,  Boosey  v.  Purday 
to  be  law,  there  is  the  circumstance  of  difference  to  which  I  have  just 
adverted  —  a  circumstance  which  ought  to  have  weight  on  such  a 
question  and  on  such  a  point.  I  am  of  opinion  that  there  is  a  case 
for  an  injunction  now.  Take  an  injunction  on  the  common  under- 
taking of  the  plaintiff  to  abide  by  any  order  which  the  Court  may 
make  as  to  damages,  in  the  event  of  the  injunction  being  discharged, 
dissolved,  or  varied.  I  make  this  order  merely  as  a  lawyer ;  but,  for 
the  sake  of  literature  generally,  this  ought  to  be  the  right  view  of  the 
law.     Let  an  injunction  issue  at  once. 

December  10.  Knight  Bruce,  V.  C,  stated  that  it  was  to  be  part 
of  the  order  that  the  plaintiff  must  undertake  to  bring  an  action,  if 
the  defendants,  or  any  of  them,  should  require  it. 


Hayward  v.  Price*1 

November  9,  1850. 

Claim —  Adding  Parties. 

A  motion  for  leave  to  add  parties  in  a  claim  does  not  require  notice. 

A  claim  had  been  filed  by  a  second  incumbrancer,  to  redeem  a  former 
incumbrance.  At  the  hearing  an  objection  was  taken  for  want  of 
parties,  and  it  stood  over,  with  leave  to  add  those  parties.  Notice  was 
afterwards  given  to  the  plaintiffs  that  two  other  persons  were  neces- 
sary parties,  and  the  plaintiffs  made  a  motion  as  of  course  for  leave 
to  add  them  also.  The  registrars  declined  to  draw  up  the  order,  sug- 
gesting that  the  motion  ought  to  have  been  made  on  notice. 

Heberden  now  mentioned  the  matter  to  the  Court,  and  cited  Brat- 
tle v.  Waterman,  4  Sim.  125,  as  to  the  old  practice  of  amending  in 
order  to  add  parties. 

Rolfe,  V.  G,  thought  the  motion  did  not  require  notice. 

1 14  Jar.  1083. 
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Bell  v.  Bell.1 

December  7,  1850. 

Dismiss — Action  —  Certificate. 

Where  a  motion  for  an  injunction  is  ordered  to  stand  over,  with  leave  to  the  plaintiff  to 
bring  an  action,  the  plaintiff  is  not  bound  to  bring  his  action  till  the  defendant  applies  to 
the  court 

The  Court  requires  the  registrar's  certificate  to  prove  the  filing  of  an  answer. 

The  bill  in  this  case  was  filed  on  the  19th  March,  1850,  to  restrain 
the  infringement  of  a  patent,  and  on  the  8th  May  a  motion  for  the 
injunction  came  on  to  be  heard,  when  an  order  was  made  that  the 
plaintiff  should  be  at  liberty  to  bring  an  action  at  law,  and  that  the 
motion  should  stand  over.  The  answer  was  filed  on  the  6th  June, 
and  nothing  had  been  done  by  the  plaintiff  since  that  time.  The 
defendant  now  moved  that  the  bill  might  be  dismissed  for  want  of 
prosecution. 

Bolt  and  Selwyn^  for  the  motion. 

Bethell  objected  that  there  was  no  certificate  or  evidence  that  the 
answer  had  been  filed. 

Bolt  said  it  was  not  usually  produced  till  the  order  dismissing  the 
bill  was  to  be  drawn  up,  ana  contended  that  the  Court  had  its  own 
records  always  before,  and  must  be  cognizant  of  them. 

Rolfe,  V.  C,  however,  was  of  opinion  that  there  must  be  evi- 
dence that  the  answer  had  been  filed  on  the  day  mentioned,  and  the 
motion  stood  over  a  short  time  for  the  certificate  to  be  obtained. 
The  certificate  having  been  produced,  — 

Bethell  contended  that  a  year  must  be  allowed  to  bring  the  ac- 
tion, as  is  always  done  on  a  decree  retaining  a  bill,  with  liberty  to 
bring  an  action.  The  Court  refused  to  make  an  order  in  a  similar 
case.2 

i  14  Jur.  1129. 

8  Heath  v.  Unwin.    Jan.  24, 1849.    Before  the  Vice  Chancellor  op  England. 

The  bill  in  this  case  was  filed  before  the  Orders  of  1845  came  into  operation,  to 
restrain  the  infringement  of  a  patent.  A  motion  for  an  injunction  was  made,  and  the 
bill  was  on  it  ordered  to  be  retained,  with  liberty  to  bring  an  action.  The  plaintiff 
issued  his  writ,  and  the  defendant  appeared,  but  the  plaintiff  did  not  deliver  his  dec- 
laration for  more  than  four  months,  after  which  time  no  declaration  in  that  action 
could  be  delivered. 

Uoyd  now  moved  that  publication  might  pass  within  a  month,  with  a  view  to  hav- 
ing the  bill  dismissed  if  the  plaintiff  did  not  then  proceed.  fVheattey  v.  Wheattey,  7 
Beav.  577. 

Bethell  and  Chichester  opposed. 

Vice  Chancellor.  The  bill,  as  I  understand  it,  was  filed  for  no  other  purpose 
than  to  get  relief  for  the  infringement  of  a  patent,  and  because  it  is  such  a  matter, 
vol.  I.  11 
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Selwyn,  in  reply.  The  plaintiff  has  allowed  more  than  a  reasona- 
ble time  to  elapse,  and  has  done  nothing.  The  bill  should  be  at 
once  dismissed. 

Rolfe,  V.  C.  I  cannot  think  a  reasonable  time  has  elapsed  till 
the  defendant  applies.  Now  he  applies,  and  the  only  order  I  can 
make  is,  that  the  suit  be  dismissed,  with  costs,  unless  the  plaintiff 
brings  his  action  before  the  1st  January.  The  plaintiff  to  bring  his 
action  before  the  \stJaimary,  and  to  deliver  his  declaration  within  a 
week  after  appearance,  otherwise  the  bill  to  be  dismissed^  with  costs. 
Plaintiff  to  pay  the  costs  of  this  motion. 


The  Shrewsbury  and  Birmingham  Railway  Company  v.  The 
London  and  North-western  Railway  Company,  and  Thb 
Shropshire  Union  Railways  and  Canal  Company.1 

July  24,  25, 26,  and  27,  and  December  2,  1850. 

Injunction  —  Legal  Title. 

Injunction  dissolved,  plaintiff's  legal  title  being  doubtful,  and  the  continuance  of  die  in- 
junction being  unnecessary  for  the  protection  of  plaintiffs,  and  injurious  to  the  de- 
fendants. 

This  was  a  motion,  by  the  London  and  North-western  Railway 
Company,  by  way  of  an  appeal  from  an  order  of  the  Vice  Chancel- 
lor of  England,  granting  an  injunction  against  that  Company  on  the 
application  of  the  plaintiffs.  The  case  is  reported,  upon  demurrer, 
14  Jur.  921,  where  the  facts  of  the  case  and  the  arguments  are  stated. 
The  arguments  on  the  present  motion  were  identical  with  those 
used  on  the  former  occasion. 

BetheU  and  Follett,  for  the  appeal 

as  that  under  the  old  Orders,  nothing  further  can  be  done.  In  the  year  1847,  a  motion 
was  made  for  an  injunction,  and  the  Court,  seeing  that  the  mere  object  was  to  have 
the  right  determined  at  law,  made  an  order  that  the  bill  should  be  retained,  and  the 
plaintiff  be  at  liberty  to  bring  his  action,  and  that  order  is  still  subsisting.  The  plain- 
tiff began  his  action,  and  the  defendant  entered  an  appearance,  and  there  the  matter 
rests.  It  is  said,  that,  by  the  rules  of  the  Court  of  Common  Pleas,  the  time  has  now 
passed  within  which  a  declaration  can  be  delivered,  and  that  there  is  an  end  of  the 
action ;  but  it  appears  to  me,  that,  before  I  can  interfere  on  behalf  of  the  defendant,  1 
should  at  least  give  the  plaintiff  an  opportunity  of  showing  whether  he  can  go  on 
with  the  action,  or  will  go  on  with  it  Before  I  make  any  order,  I  should  like  to  Know 
what  validity  and  what  effect  can  be  given  to  that  order  for  proceeding  to  an  action. 
This  motion  must,  therefore,  stand  over  till  the  1st  March,  when  I  shall  be  informed 
what  was  done. 

The  reporter  is  informed  that  the  plaintiff  commenced  and  prosecuted  a  fresh 
action,  ana  that  nothing  further  was  done  on  this  motion. 

i  14  Jur.  1125. 
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Roll,  MalinSy  and  Hardy r,  contra. 

BetheU,  in  reply. 

Dec.  2, 1850.  Lord  Chancellor.  This  case  comes  before  the  Court 
by  a  motion  to  dissolve  an  injunction  granted  on  affidavit,  before 
answer,  by  the  late  Vice  Chancellor  of  England,  by  which  the  de- 
fendants were  restrained  from  conveying  or  carrying  any  passenger*, 
cattle,  goods,  luggage,  or  other  matters  or  things  from  Shrewsbury 
or  Wellington,  or  from  any  point  between  those  places,  to  any  point 
or  place  upon  the  line  of  the  plaintiff's  railway,  or  the  Birmingham, 
Wolverhampton,  and  Stour  Valley  Railway,  or  using  the  line  of  the 
Shropshire  Union  Railways  by  Gnosal,  or  otherwise  to  compete  for 
any  traffic  which  properly  belongs  to  the  plaintiffs,  until  the  further 
order  of  the  Court.  It  is  to  be  observed,  that  the  word  "  traffic  "  is 
frequently  used  here  as  intending  to  comprise  the  various  things 
mentioned  in  detail,  and  it  is  convenient  so  to  adopt  it  on  the  present 
occasion.  The  question  for  consideration  arises  chiefly  upon  an 
agreement  stated  in  the  pleadings,  of  which  it  is  the  object  of  this 
suit  to  enforce  specific  performance,  and  upon  the  construction  of  the 
act  of  Parliament  referred  to  in  that  agreement.  The  questions  are 
many  of  them  purely  legal  questions,  and  the  equity  which  must  be  es- 
tablished by  the  plaintiffs  to  sustain  the  agreement,  mainly  depends 
upon  these  legal  questions.  It  is  not  necessary  that  I  should  enter 
into  a  detail  of  the  whole  of  them.  Among  others,  I  may  notice 
the  question,  whether  the  agreement  itself  is  a  valid  agreement  in 
point  of  law ;  and,  if  so,  whether  the  events  upon  which  it  was  to 
come  into  operation  between  the  parties  have  taken  place;  and 
whether  the  acts  which  the  plaintiffs  impute  to  the  defendants,  or  any 
of  them,  amount  to  breaches  of  the  agreement  on  the  part  of  the 
defendants.  Among  many  other  things,  it  is  contended  that  the 
agreement  is  entirely  void  at  law,  as  being  contrary  to  public  policy, 
or  as  inconsistent  with  the  duties  and  obligations  imposed  by  the 
statute  under  which  the  respective  Companies,  the  plaintiffs  and  de- 
fendants, are  incorporated,  and  under  which  they  derive  their  powers. 
The  defendants  also  contend  that  the  agreement  is  void  for  uncer- 
tainty ;  and  further,  that  the  agreement,  if  valid,  has  not  come  into 
operation,  and  cannot  do  so  until  an  actual  lease  shall  be  granted  of 
all  the  lines  of  railway  mentioned  in  the  act  referred  to  in  the  agree- 
ment, pursuant  and  in  conformity  with  the  provisions  of  that  statute ; 
and  that  such  has  not  yet  been  granted,  and  cannot  be.  On  the 
other  hand,  the  plaintiffs  insist  on  the  legality  and  validity  of  that 
agreement,  and  contend,  that,  as  one  of  the  fines  of  railway  from 
Wellington  and  Gnosal  to  Stafford  has  been  completed,  and  is  used 
by  the  London  and  Northwestern  Railway  Company,  the  agreement 
has  come  into  operation,  although  no  lease  has  been  formally  or  actu- 
ally granted  pursuant  to  the  act,  and  that  they,  the  plaintiffs,  are  now 
consequently  entitled  to  the  benefit  of  the  agreement.  As  it  is  my 
intention  to  give  the  plaintiffs  the  opportunity  of  bringing  an  action 
at  law,  it  would  be  premature  for  me  to  express  an  opinion  upon 
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these  points.  It  is  enough  for  me  now  to  say  that  I  consider  that 
some  of  them  may  be  open  to  considerable  doubt,  and  that  they 
must  be  decided  before  the  equities  involved  in  this  case  can  be  prop- 
erly administered ;  and  it  is  convenient  and  desirable  that  the  parties 
should  have  the  opportunity  of  procuring  such  legal  decision  in  this 
stage  of  the  case,  rather  than  postponing  it  till  the  hearing.  It  ap- 
pears, indeed,  that,  upon  the  occasion  of  the  demurrer  to  that 
bill  being  argued  before  Lord  Cottenham,  14  Jur.  921,  the  defend- 
ants asked  to  have  the  decision  of  the  Court  of  law  upon  the  legal 
point  in  dispute;  but  his  Lordship  thought  their  application  could 
not  then  be  granted,  although  it  might  be  properly  granted  at  the 
hearing.  Since  that  time  the  answer  has  been  put  in,  and  it  seems 
to  me,  upon  some  of  the  matter  stated  in  the  answer,  that  the  time 
has  now  arrived  at  which  it  is  proper  that  the  opinion  of  a  Court  of 
law  should  be  taken. 

With  respect  to  the  best  form  of  proceeding  for  obtaining  a  satis- 
factory legal  decision,  I  think  it  will  be  by  an  action  to  be  brought  by 
the  plaintiffs  upon  the  agreement,  in  which  they  may  allege  as  many 
breaches  as  they  may  be  advised ;  and  the  defendants  will  be  able  to 
contend  against  the  legal  validity  of  the  agreement  altogether,  or 
may  also  controvert  as  many  of  the  breaches  assigned  on  the  part  of 
the  plaintiffs  as  they  shall  deem  expedient  I  have  read  through  the 
affidavits  and  the  answer,  with  a  view  to  ascertain  if  the  case  could 
properly  be  disposed  of  at  the  hearing  on  equitable  grounds  merely ; 
but  I  think  it  cannot  be,  and  that  a  legal  inquiry  must  at  all  events 
be  made.  It  also  appears  to  me  that  there  is  no  sufficient  reason  for 
continuing  the  injunction,  and  I  do  not  think  that  the  injunction  can 
be  maintained,  consistently  with  the  rules  by  which  this  Court  is 
regulated  in  granting  injunctions.  The  injunction  is  granted  in  aid 
of  an  alleged  legal  right.  That  right  has  not  been  established  at  law, 
and  is  denied  by  the  defendants ;  it  is  unquestionably  open  to  doubt. 
The  injunction  will  interfere  with  the  exercise  of  a  prima  facie  legal 
right  in  the  defendants.  It  is  not  required,  as  it  appears  to  me,  for 
the  protection  of  the  plaintiffs  against  irremediable  mischief  until  the 
hearing.  The  plaintiffs'  interests  and  rights  may  be  protected  by  an 
account  being  kept  by  the  defendants,  such  as  I  propose  to  require ; 
indeed,  I  think  the  plaintiffs  may  gain  by  the  injunction  being  dis- 
solved, but  can  scarcely  be  damnified,  because,  if  the  defendants  be 
restrained  in  the  terms  of  the  injunction,  passengers  and  traffic  may 
be  prevented  from  being  conveyed  by  the  defendants'  railway,  who 
would  never  have  gone  by  the  plaintiffs'  in  any  event,  and  which 
would,  therefore,  be  a  loss  to  both  the  plaintiffs  and  defendants ;  and 
if  the  plaintiffs  should  fail  in  establishing  their  equity,  there  is  no 
mode  by  which  the  defendants  could  be  indemnified  against  such  a 
loss ;  whereas,  if  the  defendants  are  not  restrained,  and  keep  an  ac- 
count of  all  passengers  and  traffic  which  it  is  supposed  may  interfere 
with  the  plaintiffs'  equity,  the  plaintiffs,  on  the  establishment  of  their 
equity,  may  be  benefited  by  the  result  of  such  an  account,  although 
such  persons  might  never  have  gone  by  the  plaintiffs'  railway. 

The  statement  made  on  the  part  of  the  plaintiffs,  of  the  possible 
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injury  to  them,  by  reason  of  their  own  narrow  circumstances,  by  being 
deprived  of  the  receipt  of  fares  in  the  interval  between  the  hearing, 
has  not  escaped  my  recollection  ;  but  I  do  not  think  that  the  rights 
of  the  defendants  can  be  varied  by  reason  of  the  plaintiffs'  peculiar 
state  of  circumstances.  There  is  also  a  vagueness  in  the  terms  of 
the  injunction  which  renders  it  very  undesirable  that  it  should  be  con- 
tinued. Whether  it  is  open  to  uncertainty,  such  as  occurred  in  the 
case  of  Lord  Ripon  v.  Hobart,  3  My.  &  K.  174,  it  is  unnecessary  now 
to  inquire,  with  reference  to  the  view  I  take  of  the  case.  Upon  the 
whole,  therefore,  the  order  which  I  think  ought  to  be  pronounced  is, 
that  the  injunction  be  dissolved,  and  the  order  which  directed  it  to 
issue  be  discharged,  with  liberty  to  the  plaintiffs  to  bring  such  action 
as  they  may  be  advised,  with  the  usual  directions,  and  liberty  to  ap- 
ply, the  plaintiffs  and  the  defendants  mutually  undertaking  to  keep 
the  separate  accounts  specified  in  the  agreement,  and  the  defendants 
keeping  an  account  of  all  passengers  and  traffic  conveyed  from 
Shrewsbury  or  Wellington,  or  any  point  between  those  places,  to  any 
point  or  place  on  the  plaintiffs'  line.  Such  is  the  substance  of  the 
order,  which  the  parties  and  the  registrar  will  arrange.  With  respect 
to  the  costs  of  the  present  motion,  I  do  not  think  it  necessary  to 
make  any  order,  as  I  have  some  doubt  whether  it  came  regularly 
before  me.  The  defendants  have  moved  to  dissolve  the  injunction 
on  the  answer  coming  in,  and  as  the  answer  was  not  before  the  Vice 
Chancellor,  this  motion  appears  to  me  to  have  very  much  the  char- 
acter of  an  original  motion,  which  ought  not  regularly  to  have  come 
before  me ;  but  having  heard  the  case  fully  argued,  I  think  it  right  to 
decide  generally  upon  the  application;  and  as  it  has  partaken  so 
much  of  the  nature  of  an  appeal,  I  think  I  ought  not  to  give  the 
costs.  —  Injunction  dissolved. 


t  »    »/* 


Nott  v.  Foster.1 

November  22, 1850. 

New  Trustees  —  Account — Decree. 

When  a  trustee  retires,  and  new  trustees  are  appointed  by  the  court,  the  retiring  trustee  is 
entitled  to  have  the  accounts  taken. 

This  was  a  claim  filed  to  have  new  trustees  appointed  in  the  place 
of  a  retiring  trustee. 

RenshaWy  for  the  plaintiff. 

Rottj  for  the  retiring  trustee,  consented  to  retire  on  having  the  ac- 
counts taken  before  the  Court,  so  as  to  be  discharged ;  otherwise  he 
refused  his  consent 

*  15  Jur.  3. 
11  • 
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Bolfe,  V.  C,  at  first  said  that  such  an  account  was  not  incident 
to  the  decree  made  for  appointing  new  trustees ;  but  ultimately  the 
following  order  was  made  :  — 

Usual  order  of  reference  for  appointing  new  trustees.  The  present 
trustee  to  assign  the  trust  estate.  The  Master  to  ascertain  whether  amy 
thing  was  due  from  the  present  trustee.  Liberty  to  apply.  No  further 
directions  reserved. 


Smith  v.  Corles.1 

November  5, 1850. 

Claim — Pro  Confesso  —  Defendant  Absconding. 

Where  a  defendant  to  a  chum  is  absconding,  and  oat  of  the  jurisdiction,  the  court  will  not 
give  leave  to  proceed  to  have  the  claim  taken  pro  confesso,  or  to  enter  an  appearance  on 
behalf  of  the  defendant 

This  was  a  claim  for  foreclosure.  It  was  stated  at  the  bar  that  the 
defendant  was  out  of  the  jurisdiction,  and  absconding  to  avoid 
process. 

Roberts  applied  for  leave  either  to  substitute  service  of  a  summons 
under  stat.  4  &  5  WilL  4,  c  82,  6.  2,  or  to  proceed  to  have  the  claim 
taken  pro  confesso  under  stat.  1  Will.  4,  c  36,  ss.  3,  9,  or  to  enter  an 
appearance  for  the  defendant  under  the  31st  order  of  1845. 

Rolfe,  V.  C,  was  of  opinion  that  no  person  had  been  pointed  out 
on  whom  service  could  be  substituted ;  that  there  were  no  provisions 
made  for  taking  a  claim  pro  confesso  ;  and  that  as  the  13th  order  of 
May,  1850,  only  mentioned  appearances  by  a  defendant,  it  did  not 
include  the  case  of  appearance  entered  for  a  defendant;  and  refused 
leave. 


Bowker  v.  Bull.9 

November  8  and  December  2, 1860. 

Mortgage  —  Surety. 

A  principal  and  sureties  joined  in  a  mortgage  of  land  and  bonds,  containing  powers  of 
sale,  and  a  proviso,  that,  as  between  the  principal  and  sureties,  the  principal  and  the 
land  should  be  primarily  liable.  The  principal  afterwards  mortgaged  the  land  and 
bonds  to  the  mortgagee  for  a  farther  advance. 

JBUtf,  that  the  sureties  were  entitled  to  redeem  the  land  and  bonds  on  payment  of  the  sun 
secured  by  the  first  mortgage. 

l  15  Jar.  4. 

9  15  Jur.  4.    20  Law  J.  Rep.  (if.  8.)  Chanc.  47. 
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For  the  circumstances  of  this  case  the  reader  is  referred  to  the 
judgment,  in  which  they  are  fully  stated ;  in  fact,  more  fully  than 
they  could  be  from  the  records  of  the  Court,  consisting  of  the  claim 
and  affidavits,  in  which  the  various  documents  are  very  briefly  and 
imperfectly  set  out  The  proviso  referred  to  is  as  follows :  "  Pro- 
vided always,  that,  without  prejudice  to  any  of  the  rights  or  remedies 
of  the  said  John  Bowker,  his  heirs,  executors,  administrators,  or 
assigns,  as  between  the  said  Joseph  Bull,  his  heirs,  executors  and 
administrators,  on  the  one  hand,  and  the  said  Susannah  Bull,  Elea- 
nor Ann  Negus,  and  Sarah  Elizabeth  Hewitson  respectively,  and 
their  respective  heirs,  executors,  and  administrators,  on  the  other  hand, 
the  said  Joseph  Bull,  his  heirs,  executors,  and  administrators,  should 
be  primarily  liable  to  the  payment  of  the  principal  and  interest  mon- 
eys intended  to  be  thereby  secured ;  and  that  the  said  freehold  here- 
ditaments thereinbefore  secured,  and  the  copyhold  hereditaments 
thereinbefore  described  and  covenanted  to  be  surrended,  not  compris- 
ing any  copyhold  hereditaments  devised  as  therein  mentioned,  should 
be  primarily  liable  to  answer  and  make  good  the  said  principal  and 
interest  moneys." 

Bolt  and  Toller,  for  the  plaintiff,  Bowker.  The  question  is,  what 
is  the  effect  of  the  proviso  at  the  end  of  the  mortgage  deed — whether 
that  can  apply  to  the  700/.  The  daughters  say  it  does,  and  that  it  is 
impossible  for  any  one  to  deal  with  Bull,  except  subject  to  their  rights, 
as  sureties,  to  come  in  the  place  of  their  principal ;  but  that  is  care- 
fully excluded  by  the  terms  of  it    Ireson  v.  Derm,  2  Cox,  425. 

Bethell  and  Osborne,  for  the  daughters.  It  has  been  admitted 
that  we  are  entitled  to  redeem  on  payment  of  the  5600/.  and  the  400/., 
and  thereon  to  have  a  transfer,  so  far  as  relates  to  the  estates  at  March, 
but  not  to  the  drainage  bonds.  Whenever  a  creditor  takes  a  secu- 
rity not  only  on  the  property  of  the  debtor,  but  also  on  that  of  a 
surety,  and  allows  it  to  appear  on  the  deed,  he  entitles  the  surety  to 
pay  the  debt  and  redeem,  and  must  thereon  convey  all  his  securities 
to  the  surety.  HoUis  v.  Middleton,  1  Turn.  &  R.  231.  All  subsequent 
dealings  between  Bowker  and  Bull  were  made  with  notice  of  this. 
The  proviso  probably  applied  to  the  case  of  the  mortgagee  proceed- 
ing to  sell.     Wright  v.  Motley,  11  Ves.  12,  was  cited. 

Shebbeare  and  Cairns,  for  other  parties. 

Bolt,  in  reply.  The  notice  that  there  is  a  surety  must  be  express, 
and  even  then  the  equity  of  the  surety  must  depend  on  the  circum- 
stances of  the  case.  The  equity  of  the  surety  is  only  to  arise  under 
certain  circumstances  ;  and  how  far  is  a  person  bound  by  notice  of 
circumstances  which  may  hereafter  give  an  equity  ? 

RoLrFE,  V.  C.  This  was  a  claim  of  foreclosure  by  the  plaintiff, 
against  Mr.  and  Mrs.  Bull  and  their  daughters,  as  defendants.  I  took 
time  to  consider  a  single  point  which  was  raised  in  the  argument, 
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under  these  circumstances.  By  a  deed  of  the  3d  March,  1843,  made 
between  Joseph  Bull  and  Susannah  his  wife,  of  the  first  part,  their  two 
daughters  and  children,  Eleanor  Ann  Bull  and  Sarah  Ely  Bull,  of 
the  second  part,  and  John  Bowker  of  the  third  part,  reciting  the  will 
of  Eleanor  Warde,  under  which  Mrs.  Bull  was  tenant  for  life  of  a 
certain  messuage,  called  "  Westry  House,"  situate  at  March,  in  the 
Isle  of  Ely,  with  divers  lands  adjoining,  with  remainder,  after  her 
death,  to  her  two  daughters,  the  said  Eleanor  Ann  Bull  and  Sarah 
Ely  Bull,  as  tenants  in  common  in  fee;  and  also  reciting  that  Joseph 
Bull  was  seized  in  fee  of  two  other  estates  in  March,  or  had  an  abso- 
lute power  of  appointing  the  same,  subject  only,  as  to  one  of  such 
estates,  to  a  mortgage  in  fee  to  Ely  Stevens  for  securing  a  sum  of 
400/.  and  interest :  it  is  witnessed,  that  in  consideration  of  a  sum  of 
5600/.  advanced  and  lent  by  Bowker  to  Bull,  and  for  a  nominal  con- 
sideration, Joseph  Bull  and  Susannah  his  wife,  and  their  two  daugh- 
ters, conveyed  all  the  above-mentioned  hereditaments  to  Bowker  in 
fee,  subject,  nevertheless,  to  a  provision  for  redemption  on  payment 
of  6600/.  and  interest  on  the  3d  March,  1844.  There  was  also  a  cov- 
enant to  surrender,  by  way  of  future  security,  some  copyholds  held 
partly  by  Mrs.  Bull  and  her  daughters  under  the  will  of  Eleanor 
Warde,  and  partly  by  Joseph  Bull  in  connection  with  the  before-men- 
tioned freehold  estates  of  which  he  was  seized  in  fee.  The  deed  also 
recites  that  Joseph  Bull,  in  right  of  his  wife,  was  entitled  to  inden- 
tures of  assignment  of  taxes  arising  from  the  fee  land  in  March ;  and 
then  he  and  his  wife  assigned  these  indentures  to  Bowker,  subject  to 
the  same  provision  for  redemption  on  payment  of  the  sum  of  5600/. 
and  interest  The  deed  contained  a  power  of  sale  by  Bowker,  in 
case  of  default  in  payment  of  the  sum  secured,  or  the  interest ;  and, 
finally,  there  is  a  proviso,  that  as  between  Joseph  Bull  on  the  one 
hand,  and  his  wife  and  daughters  on  the  other  hand,  Joseph  Bull 
should  be  primarily  liable  to  the  payment  of  the  5600/,  and  interest, 
and  the  freehold  and  copyhold  hereditaments  of  which  he  was  seized 
in  fee  should  be  primarily  liable  to  the  same. 

It  appears,  that  in  March,  1844,  Bowker  obtained  a  transfer  of  the 
mortgage  for  400/.,  made  originally  to  Stevens,  and  he  thereby  un- 
doubtedly became  first  mortgagee  of  all  the  property  for  securing 
6000/.  and  interest  He  is  therefore  clearly  entitled  to  the  ordinary 
decree  of  foreclosure  of  all  the  property  comprised  in  his  securities 
as  mortgagee  for  6000/.  The  question  arises  whether  he  is  entitled  to 
consider  himself  mortgagee  on  all  or  any  part  of  the  property  for  a 
further  sum  of  700/.,  by  reason  of  a  deed  of  the  9th  May,  1849,  made 
between  Joseph  Bull  of  the  one  part,  and  Bowker  of  the  other,  where- 
by, in  consideration  of  700/.  paid  by  Bowker  to  Bull,  Bull  conveyed 
to  him,  by  way  of  mortgage,  all  the  property  comprised  in  the  prior 
securities  of  which  he  was  seized  in  fee,  and  also  the  two  assign- 
ments of  taxes. 

On  the  part  of  the  two  children  it  was  contended,  that  Bowker 
must  be  postponed  to  them  so  far  as  relates  to  this  latter  charge,  and 
I  think  they  are  right  The  children  are,  according  to  what  appears 
on  the  face  of  the  deed  of  1843,  mere  sureties  for  their  father.    J5ow- 
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ker,  when  he  took  his  further  charge  in  1849,  had  full  notice  of  this, 
and  therefore  could  only  take  subject  to  such  rights  as  the  daughters 
had  acquired  by  reason  of  their  having  concurred  in  the  former  deed. 
Now,  it  is  quite  clear  that  a  surety  paying  off  the  debt  of  the  princi- 
pal is  entitled  to  a  transfer  of  all  the  securities  held  by  the  creditor, 
in  order  that  he  may  make  them  available  against  the  debtor,  as  the 
original  creditor  might  have  done.  On  these  grounds  the  daughters 
were  certainly  entitled,  on  paying  off  the  6000/.  mortgage,  to  have  all 
the  securities,  comprised  in  the  deed  of  the  3d  March,  1843,  made 
over  to  them,  in  order  to  enable  them  to  reimburse  themselves,  out  of 
their  father's  separate  property  comprised  in  that  deed,  whatever  por- 
tion of  the  6000/.  they  might  have  been  obliged  to  pay ;  and  this  is  a 
demand  certainly  prior  in  point  of  date  to  the  last  mortgage.  It  was 
urged  at  the  bar,  in  behalf  of  Bowker,  that  this  right  of  a  surety  is 
only  a  potential  equity,  which,  though  it  may  be  asserted  by  the  party 
himself,  yet  it  cannot  bind  third  persons.  But  I  cannot  agree  to  this. 
The  equity  gives  to  the  surety  a  right  to  call  for  a  transfer  of  the 
securities,  and  so  binds  these  securities,  into  whatsoever  hands  they 
may  come,  with  notice  of  the  charge.  It  was  then  further  contended 
that  whatever  may  be  the  rights  of  the  parties  as  to  the  land,  yet  that 
the  doctrine  could  not  be  extended  to  the  indentures  of  taxes,  for  that 
the  proviso  at  the  end  of  the  deed,  though  it  stipulated  for  a  priority 
as  to  the  former,  was  silent  as  to  the  latter.  I  cannot,  however,  agree 
to  the  proposition  that  the  parties,  by  expressly  mentioning  one  part 
of  the  security,  have  become  bound  to  forego  their  rights  as  to  the 
rest.  It  will  be  recollected,  that  the  mortgage  contains  a  power  of 
sale;  and  the  proviso  might,  perhaps,  have  had  reference  to  that 
power ;  that  is  to  say,  all  parties  might  have  meant  to  stipulate,  that 
as  between  Mr.  Bull  and  his  children,  the  latter  should  be  bound  to 
resort  for  their  indemnity,  in  the  first  instance,  to  the  land,  and  to  the 
indentures  of  taxes  only  in  the  event  of  the  primary  fund  (the  land) 
proving  deficient  Be  this,-  however,  as  it  may,  I  do  not  think  that 
the  sureties,  by  expressly  mentioning  a  part  of  their  rights,  can  be 
deemed  to  have  waived  or  lost  the  entire  right  given  them  by  the  doc- 
trines of  this  Court.  The  result  is,  that  there  must  be  the  usual  de- 
cree of  foreclosure  against  all  the  parties,  mortgagors  in  the  deed  of 
1843,  as  on  a  mortgage  of  6000/. ;  and  in  case  the  sum  found  due  is 
paid,  then  if  all  or  any  part  is  paid  by  the  daughters,  or  either  of 
them,  the  securities  must  all  be  transferred  to  them,  and  Bowker  can 
only  make  his  subsequent  security  available,  by  redeeming  them  in 
the  ordinary  way.  This  is  the  clear  opinion  I  had  formed  at  the 
hearing ;  but,  as  I  mentioned  in  court,  my  attention  was  afterwards 
called  by  Mr.  Lee,  as  amicus  curia,  to  the  cases  of  Barnes  v.  Racstery 
1  Y.  &  C.  C.  C.  401,  and  Bvgden  v.  Bignold,  2  Y.  and  C.  C.  C.  377, 
and  also  I  was  anonymously  referred  to  the  case  of  Higgins  v. 
Frankis,  10  Jur.  328,  and  I  wished  to  have  an  opportunity,  before  I 
decided  this  case,  of  referring  to  these  authorities.  I  have  now  done 
60,  but  I  see  no  reason  to  alter  the  view  of  the  case  which  I  had  pre- 
viously taken.  The  two  cases  reported  in  Younge  &  Collyer  were 
both  cases  where  the  mortgagor  had  mortgaged  different  estates  to 
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various  parties  —  some  of  whom  had  claims  on  one  estate  only — 
others  on  all ;  and  the  question  was  as  to  the  rights  of  the  different 
subsequent  mortgagees  to  throw  the  first  mortgagees  on  particular 
parts  of  their  securities.  But  the  doctrine  there  acted  on  by  Knight 
Bruce,  V.  C,  does  not  seem  to  me  applicable  to  a  case  like  the  pres- 
ent, of  several  mortgagors,  and  where  the  question  is  as  to  the  right 
of  the  surety's  mortgagor  against  his  principal  The  case  before 
Wigram,  V.  C,  is  in  strict  conformity,  as  I  understand  it,  with  the 
principle  on  which  I  am  now  acting,  except,  indeed,  that  there  Sir 
James  Wigram  directed  the  Master  to  inquire  whether  the  party  was 
a  surety.  That  would  be  a  perfectly  useless  inquiry  here,  and  would 
only  occasion  unnecessary  expense.  It  is  not  disputed  that  Joseph 
Bull  alone  is  the  principal  debtor,  and  that  the  other  parties  are  sure- 
ties. The  decree  must,  therefore,  give  them  a  right,  as  mortgagees, 
against  all  the  property  of  Joseph  Bull,  for  whatever  they  may  pay 
in  redeeming  the  mortgage  for  6000/. ;  and  then  Bowker  will  be  fore- 
closed against  them,  unless  on  payment  of  whatever  is  due  to  them 
in  respect  of  what  they  shall  so  pay  in  discharge  of  the  6000J.  mort- 
gage. If  Bowker  redeems  them,  the  decree  will  go  in  the  usual  way 
to  direct  an  account  of  the  principal  and  interest  due  to  him  on  both 
mortgages,  and  in  default  of  payment  Joseph  Bull  will  be  foreclosed. 


Brown  v.  Paull.1 

December  5  and  9, 1850. 

Will — Maintenance  —  Surplus. 

A  testator  gave  his  estate  on  trust  to  assign  the  same  between  his  eight  children,  when  they 
should  attain  the  age  of  twenty-one,  and  in  the  mean  time  to  pay  to  his  wife  or  otherwise 
apply  the  rents  and  proceeds  of  the  respective  shares  for  or  towards  their  respective  main- 
tenance and  education ;  and  there  was  a  direction  that,  in  case  of  death  under  twenty-one, 
the  share,  with  the  accumulations,  if  any,  should  go  to  the  children  who  did  attain  that 
age:— 

Held,  that  the  mother,  having  maintained  the  children,  was  entitled  to  the  rents  and  proceeds 
without  account 

Charles  Harwood,  by  will,  dated  the  7th  July,  1841,  gave  all  his 
estate  and  effects  to  trustees,  their  heirs,  executors,  administrators,  and 
assigns,  u  upon  trust,  out  of  the  rents  and  proceeds  of  my  estate  and 
effects,  in  the  first  place,  to  pay  unto  my  said  wife  an  annuity  or  an- 
nual sum  of  300L  during  her  life,  by  equal  quarterly  payments,  the 
first  quarterly  payment  thereof  to  be  made  at  the  expiration  of  three 
months  next  after  my  decease ;  and  subject  to  and  charged  with  the 
payment  of  the  said  annuity,  upon  trust  to  convey,  assign,  or  transfer 
all  my  said  freehold,  leasehold,  and  other  estates  and  effects  unto  and 
equally  between  my  eight  children,  Hannah,  Thomas  Charles,  Joseph, 

1  15  Jur.  5.    20  Law  J.  Rep.  (k.  s.)  Chanc.  75. 
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Mary  Ann,  Emily  Elizabeth,  Adelaide  Eleanor,  Rachel,  and  Ann 
Louisa,  when  and  as  they  severally  attain  the  age  of  twenty-one 
years :  and  in  the  mean  time  to  pay  unto  my  said  wife  or  otherwise 
apply  the  rents  and  proceeds  of  the  respective  shares  and  interests  of 
my  said  children  in  my  said  estate  and  effects,  for  or  towards  their  re- 
spective maintenance,  education,  and  advancement ;  but  in  case  of 
the  decease  of  any  or  either  of  my  said  children,  under  the  age  of 
twenty-one  years,  then  upon  trust  to  convey,  assign,  or  transfer  the 
share  or  shares  of  such  one  or  more  of  them  as  shall  die  under  that 
age,  and  the  accumulations,  if  any,  unto  and  equally  between  such  of 
my  said  children  as  shall  live  to  attain  that  age :  provided  always, 
and  I  do  hereby  declare  and  direct,  that  it  shall  be  lawful  for  the  trus- 
tees or  trustee  for  the  time  being  of  this  my  will,  with  the  consent  in 
writing  of  my  said  wife  during  her  life,  and  after  her  decease,  of  their 
or  his  own  authority,  to  demise  or  lease  all  or  any  part  of  my  said 
estate  for  any  term  or  number  of  years,  either  in  possession  or  rever- 
sion, and  to  take  any  premiums  or  premium  which  shall  be  held  by 
my  trustee  upon  the  same  or  similar  trusts  as  the  estate  or  premises 
from  which  the  premium  or  premiums  shall  proceed."  The  testator 
left  several  children,  and  his  wife,  their  mother,  him  surviving,  and 
she  married  again. 

By  the  Master's  report,  it  appeared  that  the  mother  and  her  husband 
had  received  a  large  sum  of  money,  5213/.,  on  account  of  the  rents 
and  profits  of  the  real  estate  with  which  they  were  charged,  subject 
to  the  deductions  in  respect  of  the  payments  made  by  them  for  the 
maintenance  and  education  of  the  children,  amounting  to  3478/.  The 
cause  now  came  on  upon  further  directions,  the  question  to  be  argued 
being,  whether  the  mother  was  entitled  to  the  surplus  rente  and  profits 
beyond  what  had  been  expended  in  maintenance  and  education. 

BetheU  and  Craig'  contended  that  the  surplus  belonged  to  the  chil- 
dren. There  is  a  distinction  where  a  legacy  is  given  that  a  certain 
thing  may  be  done,  and  where  the  thing  to  be  done  is  merely  the 
motive  of  the  gift  Thus,  if  a  testator  gives  a  fund  to  father  and 
mother,  or  husband  and  wife,  that  they  ipay  better  bring  up  their 
children,  that  is  only  the  motive  of  the  bounty,  and  not  the  object. 
In  this  case  the  husband  was  not  beneficially  interested.  The  trus- 
tees were  to  pay  the  proceeds,  indicating  that  the  trust  was  in  them, 
to  the  mother.  The  mother,  on  the  other  hand,  was  to  apply  it ;  she 
was  to  bestow  her  personal  care  on  the  children.  But  when  a  daugh- 
ter married,  this  became  impossible.  Again,  the  word  "  advancement " 
shows  that  the  trustees  were  the  parties  charged  with  the  care  of  the 
fund.  The  mother  could  not,  in  the  true  meaning  of  the  word,  pro- 
vide for  the  children's  advancement  Secondly,  the  word  "  accumula- 
tions "  could  only  refer  to  the  accumulation  of  the  interest ;  and  this 
distinguished  this,  case  from  Hadow  v.  Hadow. 

Rolt,  for  Mrs.  Paull,  cited  Hadow  v.  Hadow,  9  Sim.  438,  and  Leigh 
v.  Leigh,  12  Jur.  907,  and  submitted  that  the  word  "  accumulations  n 
referred  to  the  contingency  of  the  mother  dying  before  the  children 
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attained  twenty-one,  in  which  case  there  must  have  been  accumula- 
tions. Hawkins  v.  Watts,  7  Sim.  199,  and  Bailees  v.  Ward)  1  Hare, 
446,  were  afterwards  cited.  See  Thorpe  v.  Owen,  2  Hare,  611,  and 
the  cases  there  collected. 

Stuart,  Teed,  Rogers,  Busk,  Smythe,  and  Gordon,  for  other  parties. 

Rolfe,  V.  C,  at  the  close  of  the  argument,  said,  that  the  only 

E)int  in  his  mind  was  on  the  case  of  Hadow  v.  Hadow,  9  Sim.  438. 
e  had  great  difficulty  in  understanding  the  distinction  that  had  been 
pointed  out  If,  in  order  to  maintain  the  children,  a  testator  gave  the 
mother  1000/.,  he  showed  that  he  intended  her  to  do  her  duty.  But 
his  Honor  would  have  thought,  independently  of  authority,  that  a  gift 
like  that  was  a  gift  for  that  purpose  only,  and  not  a  gift  to  her.  But 
it  is  decided  not  to  come  within  that  class  of  cases,  and  to  be  an  ex- 
pression of  motive  only,  and  to  be  a  gift  subject  to  no  account ;  that 
is  to  say,  that  if  she  performed  her  duty  in  maintaining  the  children, 
she  was  not  to  be  called  to  account  as  to  the  surplus.  Supposing 
that  to  be  correct,  his  Honor  was  bound  by  that  decision,  and  thought 
there  was  not  any  distinction.  He  did  not  think  that  Leigh  v.  Leigh, 
12  Jur.  907,  varied  materially,  because  there  the  gift  was,  u  I  direct 
my  trustees  to  pay  the  dividends  to  my  wife  so  long  as  she  shall  remain 
my  widow,  for  the  purpose  of  enabling  her  to  bring  up  the  children." 
That  was  a  motive,  and  not  any  trust  connected  with  it  The  cases 
of  Raikes  v.  Ward,  and  Berkeley  v.  Swinburne,  6  Sim.  613,  seemed 
to  him  to  govern  it,  and,  except  Hadow  v.  Hadow,  he  could  not  dis- 
tinguish them.  The  only  distinction  arises  from  the  words  of  accu- 
mulation, and  he  did  not  think  that  they  would  avail ;  but  he  reserved 
his  judgment 

December  9, 1850.  Rolfe,  V.  C.  The  only  question  in  this  case  on 
which  I  desired  time  to  enable  me  to  look  into  the  authorities  was  as 
to  the  right  of  Mrs.  Paull,  formerly  Mrs.  Harwood,  to  the  surplus  in- 
come of  the  testator's  estate,  which  remained  after  providing  for  the 
maintenance  and  education  of  the  children.  The  testator,  by  his  will, 
gave  all  his  estate,  real  and  personal,  to  two  trustees,  upon  trust 
[His  Honor  here  read  the  passage  from  the  will  J  The  trustees  paid 
over  the  whole  income  of  the  estate  to  Mrs.  Harwood  during  her 
widowhood,  and  for  about  a  year  after  her  marriage  with  Mr.  Faull. 
This  suit  was  then  instituted,  and  a  receiver  was  appointed ;  but  be- 
tween the  time  of  the  testator's  decease  and  the  institution  of  this 
suit,  the  income  received  by  Mrs,  Harwood,  now  Mrs.  Paull,  was 
more  than  sufficient  to  enable  her  to  maintain  the  children,  so  that,  as 
appears  by  the  Master's  report,  a  considerable  surplus  remained  in  the 
hands  of  Mrs.  Harwood.  The  question  is,  whether  that  surplus  be- 
longs to  her  or  the  children  ?  That  depends  on  the  construction  which 
is  to  be  put  on  the  clause  of  the  will  to  which  I  have  already  referred. 
I  am  of  opinion,  that,  on  the  authorities,  there  was  no  trust  here  for 
the  benefit  of  the  children,  which  gave  them  any  interest  in  the  fund 
over  to  their  mother  during  their  minorities,  beyond  what  was 
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applicable  for  their  maintenance,  education,  and  advancement  I 
could  not  come  to  any  different  conclusion,  unless  I  was  prepared  to 
say  that  I  would  not  abide  by  the  principle  laid  down  and  acted  upon 
in  the  cases  of  Berkeley  v.  Swinburne,  6  Sim.  613,  and  Hadow  v. 
Hadow,  9  Sim.  438.  In  the  former  of  these  cases  the  testator  gave 
his  real  and  personal  estate  to  trustees  upon  trust,  to  convert  the  same 
into  money,  and  to  invest  the  money  on  securities  for  the  benefit  of 
the  younger  children  of  his  two  sisters,  Henrietta  Sophia,  the  wife  of 
Robert  Berkeley,  and  Caroline  Martha,  the  wife  df  Grantley  Berkeley, 
to  be  vested  in  sons  at  twenty-one,  and  in  daughters  at  twenty-one  or 
-marriage ;  and  there  was  a  proviso,  that  during  the  minority  of  every 
such  son,  and  during  the  minority  and  discoverture  of  every  such 
daughter,  the  trustees  should  pay  the  dividends,  interest,  and  prod- 
uce of  the  share  of  each  such  child  respectively,  unto  his  said  sis- 
ters respectively,  or,  in  case  of  their  deaths  respectively,,  unto  the 
guardians  for  the  time  being  of  such  child  respectively,  to  be  applied 
in  and  towards  the  maintenance  and  education  of  such  child,  or  other- 
wise for  his  or  her  use  and  benefit 

The  Vice  Chancellor  of  England  there  held,  that  the  sisters  took  ben- 
eficial interests  in  the  income  of  their  children's  shares  of  the  residuary 
estate.  His  Honor's  judgment  is  very  short,  and  no  reasons  are  given ; 
but  it  evidently  proceeded  on  the  ground,  that  where,  during  the  minor- 
ity of  a  child,  the  interest  of  such  child's  legacy  is  directed  to  be  paid 
to  the  parent,  to  be  applied  for  or  towards  its  maintenance,  there  the 
direction  as  to  the  application  is  a  mere  charge  for  the  benefit  of  the 
child  in  what  is  substantially  a  gift  to  the  parent,  subject  to  such 
charge.  The  other  case,  Hadow  v.  Hadow,  was  to  the  same  effect 
There  the  testator,  after  giving  one  third  of  his  residuary  estate  to  his 
son  Reginald,  and  one  other  third  to  his  son  Henry  John,  to  be  paid 
to  them  respectively  on  their  attaining  the  age  of  twenty-one  years, 
proceeds  to  direct,  that  until  such  shares  shall  be  payable  to  his  said 
sons  respectively,  the  dividends  thereof  shall  be  paid  into  the  proper 
hands  oi  his  wife,  Jane  Hadow,  to  be  by  her  applied,  or  in  case  of  her 
death  to  be  applied  to  the  trustees,  for  and  towards  the  maintenance, 
education,  and  advancement  of  his  said  sons,  as  she  or  they  might 
think  proper. 

Here,  as  in  the  former  case,  his  Honor  held  that  the  testator  meant 
that  the  wife  should  have  the  income  of  the  children's  property  to 
maintain  them  during  their  minority,  without  account  It  must  not 
be  taken  that  in  either  of  these  cases  the  mother  could  have  appro- 
priated the  fund  to  her  own  purposes  without  maintaining  the  child. 
That  is  certainly  not  the  doctrine  of  the  Court,  as  is  pointed  out  by 
Wigram,  V.  C,"  in  Raikes  v.  Ward,  1  Hare,  446,  where  the  subject 
is  foJly  discussed.  The  parent,  to  whom  trustees  are  directed  to  pay 
dividends  under  a  bequest  like  the  present,  is  clearly  bound  to  apply 
a  competent  sum  in  the  maintenance  of  the  child  or  children ;  and 
however  difficult  it  may  be  to  decide  what  is  the  amount  to  be  ap- 
plied, yet  this  Court  holds  that  to  be  a  matter  capable  of  being 
ascertained,  and  will  compel  the  parent  to  do  what  is  right  But  I 
find  no  authority  conflicting  with  the  two  cases  of  Berkeley  v.  Swin- 
vol.  i.  12 
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burne  and  Hadow  v.  Hadoiv,  which  I  consider  to  have  decided,  that 
where  the  interest  of  the  children's  legacies  is  given  to  a  parent  to  be 
applied  for  or  towards  their  maintenance  and  education,  there,  in  the 
absence  of  any  thing  indicating  a  contrary  intention,  the  parent  takes 
•  the^  interest  subject  to  no  account,  provided  only  that  he  discharges 
the  duty  imposed  on  him  of  maintaining  and  educating  the  children. 
At  the  hearing  of  this  case  I  expressed  some  dtfubt  as  to  the  propri- 
ety of  those  decisions,  and  it  is  but  just,  therefore,  that  I  should  now 
say,  that  further  reflection  has  led  me  to  think  that  my  doubts  were 
not  well  founded  The  language  in  which  the  gift  in  this  case,  and 
in  those  to  which  I  have  referred,  is  couched,  is,  perhaps,  not  incon- 
sistent with  either  construction.  But  it  is  always  extremely  improb- 
able that  a  testator  can  mean  that  a  parent  shall  keep  an  accurate 
account  of  all  money  expended  in  the  maintenance  and  education  of 
a  child,  forming*  as  that  child  ordinarily  does,  part  of  the  parent's 
establishment  The  great  probability  always  is,  that  nothing  more 
was  intended  than  that  the  parent  should  adequately  maintain  and 
bring  up  the  child ;  and  I  have  no  hesitation,  therefore,  in  following 
the  two  decisions  I  have  referred  to.  My  attention  was  called  by 
Mr.  Bethell  to  the  language  of  the  clause  in  this  will,  according  to 
which  the  trustees  are  directed  to  pay  over  to  the  widow  the  rents 
and  proceeds  of  the  respective  shares  and  interest  of  the  children,  to 
be  applied  for  or  towards  not  only  the  maintenance  and  education, 
but  also  the  advancement  of  the  children ;  and,  coupling  this  with 
the  power  of  sale  which  is  contained  in  the  will,  Mr.  Bethell  argued, 
that  the  doctrine  contained  in  the  cases  before  the  late  Vice  Chan- 
cellor would  not  apply,  for  that  here  the  whole  corpus  of  the  prop- 
erty might  get  into  the  hands  of  the  parent  But  I  do  not  think  this 
makes  any  difference.  In  Hadow  v.  Hadow,  the  same  words  occurred 
as  in  this,  with  reference  to  the  advancement;  and  Ivery/nuch  doubt 
whether  the  word  "  proceeds,"  which  is  found  in  this  will,  refers  to 
any  thing  more  than  the  annual  income  of  the  personal  estate ;  but 
even  if  it  did,  the  case  would  not  be  varied.  No  doubt,  so  far  as  the 
corpus  is  concerned,  the  mother  would  be  a  mere  trustee,  but  the  doc- 
trine as  to  income  would  not,  in  my  opinion,  be  affected.  I  stated 
at  the  hearing,  that  reference  to  the  accumulations  does  not  affect 
the  construction;  the  expression  is,  " accumulations,  if  any;"  and 
such  a  provision  was  very  necessary ;  for  though  there  could  be  no 
accumulations  for  the  benefit  of  the  children  while  the  fund  was  paid 
over  to  the  mother,  yet  it  might  be  different  as  soon  as  the  trustees, 
in  the  exercise  of  their  discretion,  should  cease  to  trust  the  mother, 
and  should  themselves  provide  for  the  children's  maintenance,  and 
they  would  be  mere  trustees,  and  liable  to  account  The  provision 
as  to  the  accumulations  is,  therefore,  quite  consistent  with  the  con- 
struction I  put  on  the  clause.  The  result  is,  that  the  children  are  not 
entitled  to  any  account  of  accumulations;  and  therefore  Mr.  and 
Mrs.  Paull  are  in  no  default,  and  so  will  have  their  costs. 
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Hawkins  v.  Gathercole.1 

November  21, 1850. 

Judgment  —  TUhes  —  Receiver. 

Where  a  creditor  has  obtained  a  judgment  against  an  incumbent,  the  Court  can,  on  a  case 
for  a  receiver  being  made,  appoint  a  receiver  of  the  profits  of  the  living. 

By  an  indenture,  bearing  date  the  8th  August,'  1845,  in  considera- 
tion of  the  sum  of  24,500/.  to  the  Rev.  Michael  Augustus  Gather- 
cole,  paid  by  William  Hawkins,  Gathercole  conveyed  to  Hawkins 
and  his  heirs,  by  way  of  mortgage  for  the  same  sum,  the  perpetual 
advowson,  donation,  free  disposition,  patronage,  and  right  of  pre- 
sentation of,  in,  and  to  the  vicarage  and  parish  church  of  Chatteris 
Nuns,  together  with  the  parsonage-house  and  outhouses,  &c.,  tithes 
of  what  kind  soever,  corn  rents,  rents  in  lieu  of  tithes,  &c.,  and  all 
other  commodities,  emoluments,  hereditaments,  and  appurtenances 
whatsoever,  to  the  said  advowson  belonging.  In  the  same  indenture 
were  contained  a  power  of  sale,  and  the  usual  covenants  for  payment 
of  the  money.  By  a  warrant  of  attorney  for  securing  payment  of 
the  same  sum  of  24,5001.  and  interest,  certain  persons  were  empow- 
ered to  enter  up  judgment  against  Gathercole  in  the  Court  of 
Queen's  Bench  for  the  sum  of  49,000/.,  and  judgment  was  accord- 
ingly entered  up  and.  registered  on  the  5th  September,  1845,  and 
re-registered  on  the  1st  July,  1850.  At  the  time  when  the  above- 
mentioned  indenture  was  executed,  Gathercole  was  not  incumbent 
of  the  vicarage,  but  it  appeared,  though  it  was  not  distinctly  stated 
on  the  pleadings,  that  he  was  immediately  afterwards  presented ;  for 
by  an  indenture  of  the  2d  September,  lo45,  made  between  Gather- 
cole, Hawkins,  and  G.  R.  Dodd,  after  reciting  that  Gathercole  was 
then  the  incumbent  of  the  vicarage,  it  was  witnessed,  that,  for  secur- 
ing the  regular  payment  of  interest  on  the  said  sum  of  24,500/., 
Dodd  was  appointed  agent  and  receiver  of  the  income  and  proceeds 
of  the  vicarage,  and  to  apply  the  money  in  satisfaction  of  the  inter- 
est to  become  due  of  the  said  sum,  and  pay  the  residue  to  Gather- 
cole.. On  the  29th  August,  1849,  there  was  due  to  Hawkins,  for  ar- 
rears of  interest,  1601/.,  and  on  the  5th  September,  1849,  he  obtained 
a  writ  of  fieri  facias,  under  which  the  sheriff  obtained  542/.,  agaipst 
the  goods  of  Gathercole ;  and  on  the  10th  November,  1849,  a  writ 
of  sequestration  was  issued,  at  the  instance  of  Hawkins,  to  the 
Bishop  of  Ely,  commanding  him  to  sequester  the  vicarage  till  he 
should  have  levied  the  sum  of  48,522/.,  which  writ  was  indorsed  to 
levy  the  sum  of  1134/.  and  expenses.  It  was  not  distinctly  stated  on 
the  pleadings,  but  it  appeared  that  these  sequestrations  were  issued 
on  the  judgment  before  mentioned.  The  writ  of  sequestration  was 
published  on  the  18th  November,  1849 ;  and  it  was  stated  at  the  bar, 
on  the  21st  November,  1850,  that  enough  had  been  received  under 
this  sequestration  to  pay  1134/.  and  expenses.  On  the  19th  Janu- 
* —     —  —    ■    ■  -  -  ■  
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ary,  1850,  Hawkins  filed  a  bill  against  Gathercole  and  Dodd,  char- 
ging collusion  between  them,  and  praying  that  Dodd  might  be 
removed  from  his  office  of  receiver.  In  August,  1850,  a  judgment 
was  obtained  by  Mr.  E.  W.  A-  Gathercole,  and  Mr.  J.  Garratt  against 
Gathercole,  for  1500/.,  and  a  sequestration  was  issued  and  published  ; 
and  in  the  same  month  a  judgment  and  sequestration  were  obtained 
by  Mr.  Wisewould,  the  attorney  of  Gathercole,  for  381Z.  A  bill  was 
filed  on  the  7th  November,  1850,  by  way  of  supplement  to  the  for- 
mer bill,  stating  these  facts,  and  charging  collusion  between  Gath- 
ercole and  the  subsequent  incumbrancers,  and  praying  that  they 
might  be  restrained  from  executing  their  sequestrations,  and  that  a 
receiver  might  be  appointed.  Hawkins  now  moved  accordingly  that 
a  receiver  might  be  appointed. 

Bethell,  Badeley,  and  &  Smith,  in  support  of  the  motion.  By  the 
13  Eliz.  c.  20,  all  chargings  of  benefices,  with  cure  thereafter,  with 
any  pension  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken, 
hereafter  to  be  made,  other  than  rents  to  be  reserved  upon  leases 
thereafter  to  be  made,  according  to  the  meaning  of  that  act,  should 
be  utterly  void.  This  act  was  made  perpetual  by  the  14  Eliz.  c.  11, 
s.  14,  and  continued  to  be  the  law  till  it  was  repealed  by  the  43 
Geo.  3,  c.  84,  s.  10.  That  act,  however,  having  been  repealed  by  the 
57  Geo.  3,  c.  99,  it  has  been  generally  considered  that  the  statute  of 
Elizabeth  was  revived,  and  that  it  is  not  possible  to  charge  a  bene- 
fice by  law.  Mouys  v.  Leake,  8  T.  R.  411.  Flight  v.  Salter,  1  B.  & 
Ad.  673.  Kirlew  v.  Butts,  2  B.  &  Ad.  736.  Faircbth  v.  Gurney,  2 
Moo.  &  Sc.  822.  9  Bing.  622.  Colebrook  v.  Layton,  4  B.  &  Ad.  578. 
Moore  v.  Ramsden,  3  B.  &  Ad.  917,  n.  SaUmarshe  v.  Hewitt,  1  Ad.  & 
El.  812.  3  Nev.  &  M.  656.  But  though  a  parson  could  not  charge 
his  benefice,  yet  it  always  remained  subject  to  his  debts,  and  the 
profits,  after  proper  provision  made  for  divine  service,  could  be  ob- 
tained by  the  creditors.  Bendry  v.  Price,  7  Dowl.  753.  If  the 
warrant  of  attorney  or  instrument  on  which  the  judgment  is  obtained 
does  not  profess  to  charge  the  living,  it  will  be  valid.  Britten  v. 
Waite,  3  B.  &  Ad.  915.  WaMhew  v.  Cross,  Exch.,  November  16, 
1850.  Aberdeen  v.  Newland,  4  Sim.  281.  If  the  Legislature  had 
intended  a  judgment  not  to  be  a  charge,  it  would  have  been  ex- 
pressed so ;  but  by  the  1  &  2  Vict.  c.  110,  s.  13,  a  judgment  is  ex- 
pressly made  a  charge  on  all,  and  a  receiver  is  the  mode  of  execution 
which  is  used  by  these  Courts. 

Matins,  Smythies,  and  Speed  opposed.  It  is  admitted  that  a  deed 
expressly  charging  a  benefice  in  the  hands  of  the  incumbent  is  void ; 
but  it  has  been  contended,  that  under  the  1  &  2  Vict  c.  110,  a  judg- 
ment is  made  a  charge.  It  is  true  that  the  word  "  tithes  "  is  to  be 
found  in  the  statute,  but  that  may  mean  lay  tithes.  Before  this 
statute  was  passed,  it  was  not  possible  to  charge  tithes  in  the  hands 
of  the  incumbent ;  and  that  statute  only  extended  the  rights  of  the 
creditor  to  the  whole  instead  of  half  the  lands,  and  not  to  bring  any 
thing  under  a  judgment  which  was  not  so  before,  otherwise  it  would 
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have  been  expressed.  It  never  can  have  been  intended  to  repeal  the 
statute  of  Elizabeth  in  this  tacit  manner ;  besides,  the  act  of  Vic- 
toria only  makes  a  judgment  a  charge  on  that  which  the  debtor  could 
charge  by  writing ;  and  this  he  could  not  have  charged.  Alchin  v. 
Hopkins,  4  Moo.  &  Sc.  615.  We  admit  that  1130/.  is  due,  but  that 
will  soon  be  paid  under  the  present  sequestration ;  and  why  should 
the  creditor  come  here  for  a  receiver  ?  How  has  the  plaintiff  shown 
his  right  in  equity?  He  has  no  charge  by  deed  or  writing.  The 
bill  would  be  demurrable  as  an  attempt  to  enforce  in  equity  a  charge 
on  a  benefice ;  and  no  relief  can  be  had  on  a  demurrable  bill.  A 
glebe  land  is  not  affected  by  a  judgment.  Cottle  v.  Warrington,  3 
B.  &  Ad.  447. 

Daniel,  for  one  of  the  other  creditors. 

Bethel!,  in  reply,  was  not  heard. 

Rolfe,  V.  C,  after  observing,  that,  after  the  long  discussion  that 
had  taken  place,  it  appeared  that  the  only  question  to  be  decided 
was  that  relating  to  the  construction  of  the  Imprisonment  for  Debt 
Act,  said  —  Now,  in  this  case  the  facts  are  these:  Mr.  Gathercole, 
being,  in  the  month  of  August,  1845,  the  owner  of  the  advowson  of 
Chatteris  Nuns,  and  being  about  to  present  himself  to  the  living, 
mortgaged  the  advowson  for  a  large  sum  of  money,  24,500/.,  to  the 
plaintiff.  He  shortly  afterwards  presented  himself  to  the  living.  It 
does  not  appear  clearly  whether  the  mortgage  included  the  profits 
of  the  living;  but  if  it  did,  nothing  turns  upon  it,  for  at  that  time 
he  was  not  presented,  and  had  them  not  to  dispose  of;  and  for  a 
further  security  he  did  that  which,  upon  the  authorities,  I  think  it 
was  competent  for  him  to  do,  without  bringing  himself  within  the 
purview  of  stat  13  Eliz.  He  gave  a  warrant  of  attorney  to  confess 
judgment  for  the  same  amount,  upon  which  judgment  was  entered 
up  and  registered,  and  the  registration  was  renewed  from  time  to 
time,  which  I  believe  the  parties  are  obliged  to  do  every  five  years 
under  the  act  Now,  what  right,  then,  did  the  judgment  creditor  ac- 
quire by  that?  What  he  has  done  is  this  —  the  interest  being  greatly 
in  arrear,  he  issued  a  sequestration,  for  1100/.  or  1200/.,  the  amount 
of  arrears  of  interest.  Whether,  under  the  writ  of  sequestration,  he 
could  take  more  than  the  amount  of  the  interest,  and  whether  the 
judgment  would  warrant  a  sequestration  for  the  principal  as  well  as 
the  interest,  is  a  question  which  I  have  nothing  now  to  do  with  — 
that  is  between  Mr.  Hawkins  and  the  subsequent  incumbrancer  in  a 
court  of  law. 

What  Mr.  Hawkins  says  is  this  — "  Independently  of  my  seques- 
tration, I  have  really,  and  as  the  foundation  of  the  sequestration,  ob- 
tained a  valid  judgment  against  Mr.  Gathercole."  And  what  is  the 
effect  of  that  ?  He  says  it  is  pointed  out  by  sect  13  of  stat  1  &  2 
Vict  c.  110,  which  enacts,  "  that  a  judgment  entered  up  against  any 
person  shall  operate  as  a  charge  upon  all  lands,  tenements,  rhetories, 
advowsons,  tithes,  rents,  and  hereditaments,  of  or  to  which  such  per* 
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son  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  be  seized,  possessed,  or  entitled  for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whether  in  possession,  reversion,  re- 
mainder, or  expectancy,  or  over  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  and  shall  be  binding  as  against 
the  person  against  whom  judgment  shall  be  so  entered  up,  &c.,  and 
that  every  judgment  creditor  shall  have  such  and  the  same  remedies 
in  a  court  of  equity  against  the  hereditaments  so  charged  by  virtue  of 
this  act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the  per- 
son against  whom  judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments,  and  had,  by  writing  under  his  hand, 
agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt, 
and1  interest  thereon."  Now,  the  plaintiff  says  that  the  effect  of  his 
judgment  is,  that,  as  against  the  profits  of  this  living,  he  has  .the  same 
right  as  he  would  have  had  if  Mr.  Gathercole  had  had  power  to 
charge  the  living,  and  had  actually  charged  it ;  and  having  that  right 

—  I  called  it,  in  the  course  of  the  argument,  and  I  do  not  know  that 
I  was  incorrect,  a  "  legal  charge  "  —  having  that  right,  he  asks  to  have 
it  made  available  in  the  only  way  in  which  it  can  be  made  available 

—  namely,  by  getting  what  is  called  an  equitable  execution,  by  having 
a  receiver  appointed,  in  order  that  his  charge  may  be  so  made  avail- 
able. I  presume  there  is  no  question  as  to  the  right  of  the  plaintiff 
to  file  this  bill,  and  have  such  relief,  if,  instead  oi  a  living,  we  were 
dealing  with  ordinary  property ;  and  the  sole  point  is  this  —  prior  to 
this  statute,  called  the  Imprisonment  for  Debt  Act,  it  is  said  that  it 
was  unlawful,  by  virtue  of  the  statute  of  Elizabeth,  which  was  re- 
pealed and  revived,  for  the  owner  of  a  living  to  charge  it ;  and  that 
it  could  not  have  been  in  the  contemplation  of  this  statute,  that 
those  who  were  incompetent  to  charge  property  before  the  statute, 
should  be  able  to  charge  it  afterwards,  because  it  is  said  that  that 
was  quite  out  of  the  scope  of  the  statute. 

I  entirely  agree  with  that  argument,  if  the  meaning  is,  that  it  did 
not  authorize  him  to  charge,  in  the  ordinary  sense  of  creating  a 
charge  by  deed  or  contract ;  but  I  do  not  accede  at  all  to  it,  if  it  is 
meant  to  be  contended  that  he  cannot  charge  the  tithes,  or  that  the 
law  will  not  charge  them  for  him,  when  that  is  done  which  the  law 
says  shall  give  to  the  party  the  effect  of  a  charge.  What  right  have 
I  to  speculate  on  what  the  legislature  meant,  when  these  words  are 
as  clear  as  words  can  make  it :  But  if  I  did  speculate,  I  should  not 
in  the  least  doubt  that  the  meaning  was  —  whether  this  particular 
case  was  within  the  contemplation  of  the  legislature,  I  know  not —  I 
should  not  doubt  that  the  object  was  to  make  all  the  property  that 
by  any  process  of  execution  could  be  made  available  by  writ  to 
satisfy  the  creditors  —  to  make  it  available  by  turning  it  into  a 
charge,  to  be  asserted  in  the  ordinary  way  in  which  property  charged 
can  be  made  available.  That  is  the  short  point,  and  that  being  so, 
I  have  not  a  word  more  to  say,  than  that  I  think  the  party  here  is 
entitled  to  a  receiver. 
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Ez  parte  Cockburn,  in  re  The  Royal  Bank  of  Australia.1 

November  14,  1850. 

Joint-stock  Companies  Winding-up  Acts — Contributory. 

The  directors  of  a  joint-stock  company  passed  a  resolution  in  1840,  to  take  a  number  of 
shares  among  them,  and  signed  letters  agreeing  to  take  them.  One  of  them  signed  a 
letter  for  100  shares,  and  on  a  call  beingmade  in  the  following  year,  he  gave  his  promis- 
sory note  for  the  amount  of  the  call.  The  deed  of  settlement  contained  a  power  for  the 
directors  to  buy  shares.  This  party  in  1842  retired  from  the  direction,  and  applied  to 
have  the  100  shares  taken  back,  which  was  agreed  to,  and  his  letter  of  application  and  the 
promissory  note  were  delivered  up  to  him.  An  order  having  been  made  for  winding  up 
the  affairs  of  the  company,  the  Master  placed  this  person's  name  on  the  list  of  contribu- 
tories  in  respect  of  the  100  shares.  On  appeal,  the  Court  being  of  opinion  that  there  was 
no  evidence  of  fraud  or  unfairness,  ordered  his  name  to  be  taken  off. 

This  was  an  appeal  motion,  on  behalf  of  Mr.  Alexander  Cock* 
bum,  from  the  decision  of  the  Master,  who  had  placed  the  name  of 
Mr.  Cockburn  on  the  list  of  contributories,  as  a  contributory  in 
respect  of  100  shares  in  the  Royal  Bank  of  Australia.  Mr.  Cock- 
burn was  one  of  the  original  promoters  of  the  company,  and  a  sub- 
scriber for  twenty  shares  in  1840,  when  he  executed  the  deed  of  set- 
tlement. In  August,  1840,  it  was  resolved  by  the  directors  that  a 
certain  number  of  shares  should  be  taken  by  themselves  or  their 
friends,  and  Mr.  Cockburn  signed  a  letter  undertaking  to  take  100 
shares.  In  the  following  year,  a  call  of  10L  per  share  having  been 
made,  Mr.  Cockburn  gave  his  promissory  note  for  1000/.  in  respect  of 
these  100  shares.  In  May,  1842,  Mr.  Cockburn  proposed  to  retire  from 
the  direction,  and  applied  to  have  the  100  shares  taken  back.  Under  the 
52d  clause  of  the  deed  of  settlement,  the  directors  had  power  to  pur- 
chase shares.  In  July,  1842,  after  Mr.  Cockburn's  resignation  had  been 
accepted,  his  letter  accepting  the  shares,  and  the  promissory  note  for 
lOOOi,  were  returned  to  him.  The  twenty  shares  originally  held  by 
Mr.  Cockburn  had  been  duly  transferred  previously. 

Wigram  and  Ghldsmid,  for  the  appellant,  cited  BeresforcPs  Case, 
3  De  G.  &  S.  175.  14  Jur.  657,  826. 

Matins  and  W.  T.  S.  Daniel,  for  the  official  manager,  relied  on 
Ex  parte  Hennessey,  14  Jur.  826,  and  Ex  parte  Stanhope,  14  Jur. 
610. 

Knight  Bruce,  V.  C.  I  have  asked  whether  there  is  any  evidence 
of  an  intended  fraud,  or  of  the  company's  failing,  and  of  Mr.  Cock- 
burn's  wish  to  get  out  of  it  That  question  has  been  answered  in 
the  negative.  If  any  fraudulent  and  unfair  intention  in  this  transac- 
tion had  been  suggested  and  proved,  or  were  proper  to  be  inferred, 
that  would  be  very  material,  and  it  would  be  a  different  case  from 
that  which  is  before  me.  In  the  case  before  me,  I  must  assume  a 
total  absence  of  fraud  and  of  unfair  intention.  Then  it  is  this,  that 
^~~—       *      *      — ~~^— ~^~.       '  ■ "    ■    — —       — — -»     ■  ■  ^— ^— » 
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a  director  of  the  company,  who  is  also  a  shareholder  to  the  extent  of 
100  shares,  desires  to  withdraw  from  the  directory,  and  at  the  same 
time  desires  to  relinquish  his  connection  with  the  company,  by  dis- 
posing of  his  shares,  or  parting  with  them,  or  having  them  taken  off 
his  hands ;  and  I  infer,  when  he  communicated  his  wish  to  resign  the 
directorship,  he  stated  that  desire  also,  but  I  do  not  infer  that  it 
was  matter  of  corrupt  bargain,  or  that  it  was  matter  of  bargain  at 
all.  I  infer  that  his  retirement  from  the  directorship  was  absolute 
and  unconditional.  Coupled  with  an  intimation  which  might  or 
might  not  have  been  rejected,  or  have  effect  given  to  it,  he  desired  to 
have  his  shares  taken  off  his  hands :  in  those  circumstances,  he  en- 
tirely severed  from  the  directorship  on  the  22d  June,  1842 ;  and  after 
this  complete  and  unconditional  severance,  the  suggestion  previously 
made  by  him  was  taken  into  final  consideration,  and  on  the  6th 
July,  accepted  by  a  body  of  directors,  of  whom  .he  was  then  one. 
The  effect  of  it  is,  that  the  directors  took  the  shares  and  gave  back 
to  him  his  promissory  note.  That  being  so,  I  apprehend,  that,  by 
the  35th  and  52d  clauses  of  the  deed,  or  by  one  of  them,  not  only  is 
this  case  positively  distinguished  from  Col  Starikope's  Case,  but  the 
transaction  is  to  be  regarded  as  altogether  different.  I  apprehend 
the  directors  had  a  right  to  enter  into  that  contract,  Mr.  Cockburn 
not  being  one  of  them,  and  his  retirement  having  been,  as  I  infer  it 
to  have  been,  unconditional.  But,  it  is  said,  the  forms  and  cere- 
monies attendant  upon  a  transfer  were  not  pursued,  and  no  transfer 
was  executed.  In  my  opinion,  that  omission  did  not  invalidate  the 
transaction.  If  Mr.  Cockburn  had  been  required  to  execute  such  a 
deed,  it  is  to  be  supposed  that  he  would  have  done  it  He  was  not 
required,  and  that  omission,  however  irregular  it  may  have  been,  on 
every  ground  of  ordinary  fairness,  cannot  invalidate  the  transaction 
as  against  him,  if  he  was  not  both  vendor  and  purchaser —  if  he  was 
not  director.  I  think  it  is  to  be  inferred  that  he  was  not ;  and  the 
omission  of  that  form  and  ceremony  is,  as  far  as  he  is  concerned, 
immaterial.  Now,  he  is  placed  on  the  list  as  owner  of  100  shares 
absolutely.  But  before  I  can  direct  him  to  be  removed  generally,  I 
must  know  whether  there  is  a  clause  in  this  deed,  as  there  has  been 
in  Borne  of  the  deeds  of  some  of  the  companies,  that  a  shareholder 
transferring  shall  be,  as  between  him  and  the  company,  exempt  from 
all  demands  up  to  that  time.  If  there  is  such  a  clause,  his  name 
ought  to  be  taken  off  the  list  altogether.  [Counsel  on  both  sides 
admitted  that  there  was  such  a  clause.]  Then,  in  that  case,  Mr. 
Cockburn  must  have  his  name  taken  off  generally. 
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Ex  parte  Baily,  in  re  Kollman's  Railway  Locomotive  and 

Carriage  Improvement  Company.1 

December  9,  1850. 

Joint-stock  Companies  Winding-up  Acts  —  Contributory. 

A  party  took  shares  in  a  joint-stock  company,  paid  deposit  and  calls,  bat  did  not  execute  the 
deed.  Ue  having  neglected  to  pay  a  call,  the  directors,  in  pursuance  of  a  clause  in  the 
deed,  resolved  that  his  shares  were  forfeited,  and  communicated  this  resolution  to  him. 
The  company  being  ordered  to  be  wound  up,  the  Master  placed  this  person's  name  on  the 
list  of  contributories ;  but,  upon  appeal,  it  was  declared  that  he  was  not  a  contributory. 

This  was  a  motion,  on  behalf  of  Mr.  Edward  Hodges  Baily,  that 
the  order  of  Master  Kindersley,  dated  the  18th  March,  1850,  might  be 
rescinded,  and  that  the  name  of  Mr.  Baily  might  be  expunged  from 
the  list  of  contributories  of-  the  above  company.  The  company  was 
formed  in  June,  1844,  and  Mr.  Baily  took  five  shares  of  20/.  each,  and 
on  these  shares  paid,  by  way  of  deposit  and  call,  25/.  The  company's 
deed  of  settlement  was  dated  the  18th  of  March,  1845,  but  was  not 
executed  by  Mr.  Baily.  By  the  54th  and  55th  clauses  of  that  deed, 
the  mode  of  making  calls,  and  of  giving  notice  of  such  calls  to  the 

!>roprietors  of  shares,  is  regulated ;  and  the  56th  section  related  to  for- 
feiture, and  was  as  follows :  56.  "  That  upon  the  neglect  or  refusal 
of  any  of  the  proprietors  to  pay  any  instalment  which  shall  become 
payable  on  his  or  her  share  or  shares  as  hereinbefore  mentioned,  for 
the  space  of  one  month  next  after  the  same  shall  become  payable,  it 
shall  be  lawful  for  a  special  board  of  directors,  called  for  that  purpose, 
to  declare  that  the  share  or  shares  of  the  person  or  persons  who  shall 
so  neglect  or  refuse,  and  all  benefits  or  advantages  whatsoever  attend- 
ing the  same,  shall  thenceforth  be  forfeited  to  the  company,  in  which 
case,  but  not  otherwise,  the  same  shall  be  forfeited."  Mr.  Baily  having 
been  applied  to  by  letters,  dated  the  7th  May  and  10th  June,  1845,  for 
payment  of  a  call  which  had  been  made,  took  no  notice  of  the  appli- 
cation ;  and  accordingly,  at  a  meeting  of  the  board  of  directors,  held 
on  the  19th  August,  lo45,  it  was  "  Resolved,  that  the  shares  belonging 
to  James  Smith,  Edward  Hodges  Baily,  Edward  Tufton  Smith,  and 
Iieut.  W.  Adam  be  forfeited  for  non-payment  of  call ;"  and  the  same 
was  duly  entered  in  the  minute-book,  and  communicated  to  Mr.  Baily 
by  the  secretary.  The  account  under  Mr.  Baily's  name  in  the  com- 
pany's ledger  coritained  the  following  entry :  "  1845,  Aug.  22.  By 
shares  forfeited  for  non-payment  of  call,  100/." 

An  order  to  wind  up  the  affairs  of  the  company  was  made  on  the 
19th  January,  1849,  and  Mr.  Baily's  name  was,  in  the  first  instance, 
expunged  by  the  Master  from  the  list  of  contributories,  but  on  the 
application  of  the  official  manager  the  case  was  re-heard  by  the  Master, 
in  consequence  of  Lord  Cottenham's  decision  in  Morgan's  Casey  re 
The  vale  of  Neath  and  South  Wales  Brewery,  1  Mac.  &  G.  225,  and 
Master  Kindersley,  considering  the  cases  similar  in  principle,  restored 
the  name  to  the  list.     The  case  of  Beresfordy  in  this  same  company, 
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was  brought  before  Knight  Brace,  V.  C,  3  De  G.  &  S.  175.  14  Jar. 
826,  and,  on  appeal,  before  the  Lords  Commissioners,  14  Jur.  655, 
when  Mr.  Beresrord,  whose  shares  had  been  declared  forfeited  for  not 
executing  the  deed  of  settlement,  was  held  not  to  be  a  contributory. 
The  105th  clause  of  the  deed  of  settlement,  under  which  Mr.  Beres- 
ford's  shares  had  been  declared  forfeited,  is  as  follows :  105.  "  That 
if  any  of  the  several  persons  parties  hereto,  or  whose  names  are  men- 
tioned in  the  schedule  hereunder  written,  or  either  of  them,  shall  neglect 
or  refuse  to  execute  these  presents  on  or  before  the  18th  day  of  April 
next  ensuing,  it  shall  be  lawful  for  a  board  of  directors  at  any  time 
thereafter  to  declare,  in  writing,  the  share  or  shares  of  the  person  or 

J>ereons  who  shall  so  neglect  or  refuse  as  aforesaid,  or  any  of  them, 
brfeited  to  the  company ;  and  in  that  case  the  share  or  shares  so 
declared  to  be  forfeited  shall  be  actually  forfeited,  and  shall  thence- 
forth belong  to  the  company,  freed  ana  discharged  from  all  right  or 
interest  therein  of  the  person  or  persons  previously  entitled  thereto, 
anything  hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding."  Although  a  schedule  is  above  referred  to,  there 
was  not  one  to  the  deed.  BeresforcPs  Case  having  been  since  decided 
by  the  Lords  Commissioners,  the  present  motion  was  made. 

W.  T.  &  Daniel  and  Vansittart  NeaJe,  for  the  motion,  contended  that 
this  case  was  governed  by  that  of  Mr.  Beresford's,  and  cited  Ex  parte 
Beresford,  3  De  G.  &  S.  175 ;  14  Jur.  657 ;  and  Ex  parte  MaudsUn/, 
14  Jur.  1012,  ante,  p.  61.  They  also  referred  to  UpfUPs  Case  and 
Cottle's  Case,  before  the  House  oi  Lords,  14  Jur.  843,  ante,  pp.  9, 13. 

Bacon  and  Glasse,  for  the  official  manager.  The  directors  had  not 
power  to  declare  the  shares  forfeited,  the  deed  not  having  been  exe- 
cuted by  Mr.  Baily.  The  proper  course  for  them  to  pursue  would 
have  been  to  require  Mr.  Baily  to  execute  the  deed,  and  upon  {lis  re- 
fusal, to  declare  the  shares  forfeited  under  the  105th  clause.  This  was 
done  in  BeresforcPs  Case,  and  Mr.  Beresford  had  been  considered  dis* 
charged  from  liability ;  but  the  present  case  was  different  in  that  very 
important  respect 

Knight  Bruce,  V.  C,  I  am  not  quite  sure  that  I  am  differing  from 
the  Master ;  I  hope  I  am  not,  for  I  hold  his  judgment  in  very  high 
esteem.  Acting  entirely  on  the  account  which  the  official  manager 
has  given  of  what  took  place  before  the  Master,  I  am  not  satisfied  that 
the  Master's  judgment  was  taken  upon  the  difference,  or  the  absence 
of  difference,  between  the  present  case  and  that  of  Beresford.  How 
the  present  case  would  have  stood  if  this  gentleman  had  executed  the 
deed,  it  is  unnecessary  to  say.  He  never  has  executed  the  deed.  I 
think  that  his  conduct  was  equivalent  to  a  refusal  to  execute  the  deed, 
and  that  the  act  of  the  directors  in  declaring  his  shares  forfeited  is  an 
act  which  ought  to  be  attended  with  the  same  effect  as  if  he  had  been 
declared  to  have  forfeited  them  for  his  refusal  to  execute  the  deed 
Though,  therefore,  there  is  a  specific  difference  between  the  present 
case  and  that  of  Beresford)  I  think  that  the  difference  between  them 
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is  not  substantial  It  appears  to  me,  therefore,  that  Mr.  Baily's  name 
ought  not  to  remain  on  the  list  of  contributories.  His  name  must  be 
expunged.  The  costs  to  come  out  of  the  estate.  I  have  given  no 
opinion  how  the  case  would  have  stood  if  the  deed  had  been  executed 
by  him. 


Johnson  v.  Holdsworth.1 

November  23,  24,  and  25, 1850. 

Registered  Judgment  —  Foreclosure  —  Parties. 

Subsequent  judgment  creditors,  whose  judgments  are  registered  under  2  Vict.  c.  11,  bat  not 
in  the  county  register,  are  not  necessary  parties  to  a  suit  for  the  foreclosure  of  lands  in  a 
register  county. 

This  was  a  claim  for  foreclosure  of  lands  in  the  East  Riding  of 
Yorkshire,  by  a  judgment  creditor,  under  a  judgment  registered  on 
the  18th  April,  1848,  according  to  the  1  &  2  Vict.  c.  110,  and  2 
Vict  c.  11,  and  also  registered  under  the  Yorkshire  Registration  Act ; 
the  land  being  already  subject  to  a  mortgage  for  a  term  of  years, 
dated  the  9th  July,  1846.  The  mortgagor  and  the  mortgagee  were 
made  defendants,  the  mortgagee  being  in  possession.  Affidavits 
were  filed  that  there  were  two  judgments  registered  under  the  1  &  2 
Vict  c  110,  and  2  Vict  c.  11,  on  the  21st  January,  1848,  and  the  15th 
February,  1848,  but  it  did  not  appear  that  these  last-mentioned  judg- 
ments were  registered  in  Yorkshire.  * 

BethelL,  for  the  claim. 

Amphlett)  for  the  mortgagee  in  possession,  objected  that  the  two 
last-mentioned  judgment  creditors  ought  to  be  parties.  It  has  been 
held  that  the  purchaser  is  bound  by  notice,  though  the  judgment  be 
not  registered  in  a  register  county,  and  that  the  creditor  may  at  any 
time  register  his  judgment  and  sue  out  an  elegit.  Davies  v.  Lord 
Sfyrathmore,  16  Ves.  419,  and  cases  cited  in  Sugd.  V.  &  P.,  c.  15,  s.  5. 
The  mortgagor  had  notice  that  these  judgments  were  registered  in 
London.  It  is  true  that  the  stat.  6  Ann.  c.  35,  s.  19,  says,  u  that  no 
judgment  which  shall  be  obtained  or  entered  into  after  the  29th 
September,  1708,  shall  affect  or  bind  any  honors,  lands,  tenements,  or 
hereditaments  situate,  lying,  and  being  in  the  said  East  Riding,  but 
only  frpm  the  time  that  a  memorial  of  such  judgment  shall  be  entered 
at  the  register  office  in  manner  therein  mentioned ; "  but  this  enact- 
ment has  not  been  considered  to  deprive  unregistered  judgments  of 
all  validity ;  they  have  been  held  binding,  and  after  registry  to  relate 
back  to  their  date ;  besides,  the  enactments  of  1  &  2  Vict  c.  110, 
are  positive,  and  make  registered  judgments  a  charge  on  all  lands 
whatever. 
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Bethell,  in  reply.  After  the  passing  of  the  Registry  Acts  it  was 
held  that  if  a  man  took  a  conveyance  for  valuable  consideration,  bnt 
had  notice  of  a  judgment,  even  though  unregistered,  his  conscience 
was  bound  by  that  notice ;  but  it  was  never  held  that  the  unregistered 
judgment  bound  the  land.  In  a  suit  to  redeem,  the  only  persons 
parties  are  those  who  have  such  a  claim  on  the  land  as  entitles  them 
to  redeem.  [Rolfe,  V.  C.  —  I  am  struck  with  the  distinction  between 
judgment  creditors ;  but  there  is  this  difficulty  —  the  mortgagee  is 
entitled  to  have  such  persons  parties  as  will  prevent  the  accounts 
from  being  taken  over  again.  The  Bishop  of  Winchester  v.  Bevor,  3 
Ves.  317.  My  doubt  is,  whether  the  judgment,  when  registered,  does 
not  act  retrospectively,  so  as  to  take  effect  from  the  time  when  the 
judgment  was  obtained.  Suppose  you  obtain  this  decree,  and  you 
make  default  in  paying  the  money,  that  operates  as  a  foreclosure. 
Then  suppose  that,  in  the  mean  time,  a  judgment  creditor  registers, 
and  appears  to  be  a  prior  creditor,  has  he  not  a  right  to  redeem?]  If 
I  file  a  bill,  I  am  at  liberty  to  disregard  subsequent  proceedings,  and 
any  person  claiming  under  them  has  only  the  same  rights  as  the 
party  through  whom  he  claims.  Suppose  it  necessary  to  file  a  bill 
to  get  a  transfer  from  an  assignee  pendente  lite,  then  the  assignee  is 
never  allowed  to  open  or  dispute  the  decree.  [Rolfe,  V.  C. —  In  this 
case  the  doubt  in  my  mind  is  this  —  one  of  the  parties  is  the  mort- 
gagor seeking  to  redeem ;  and  the  mortgagor  has,  previous  to  the 
institution  of  the  suit,  confessed  judgment,  which  you  disregard,  be- 
cause the  land  is  in  a  register  county.  But  then  suppose  that  here- 
after the  creditor  should  register  that  judgment  pendente  lite,  then 
justice  would  seeih  to  require  him  to  be  in  the  same  situation  as  the 
person  who  has  acquired  an  interest  pendente  lite.  But  it  may  be 
that  it  has  operation,  just  as  if  it  had  been  registered  at  the  time  when 
it  was  obtained.]  Judgments  under  the  act  rank  according  to  the 
dates  of  registration. 

November  25, 1850.  Rolfe,  V.  C,  after  stating  the  case,  said — 
The  plaintiff  has  only  served  the  mortgagee  and  Holdsworth,  and  has 
made  no  other  parties.  The  mortgagee  objects,  that  the  plaintiff 
ought  to  havfe  made  the  subsequent  incumbrancers  co-defendants. 
To  this  the  plaintiff  replies,  that  their  incumbrances  never  have  been 
registered,  as  required  by  the  statute  of  Anne.  The  question,  then, 
is,  whether  they  are  necessary  parties :  first,  as  it  would  have  stood 
before  the  passing  of'  the  act  1  &  2  Vict  c.  110,  and  then  how  it  is 
altered  by  that  act.  The  statute  of  Anne  says  that  no  judgment 
shall  affect  any  lands  but  from  the  time  that  a  memorial  gf  such 
judgment  shall  be  registered ;  therefore,  before  registration,  the  judg- 
ment creditor  has  no  right,  legally  or  equitably.  But  then  it  is  said 
that,  in  equity,  notice  puts  all  parties  in  .the  same  position  as  if  their 
incumbrances  had  been  registered ;  but  I  think  that  this  is  stating  the 
proposition  far  too  broadly.  The  rule  of  equity  is,  that  where  a  pur- 
chaser has  paid  his  money,  with  notice  of  an  unregistered  incum- 
brance, he  shall  not  shelter  himself  behind  an  act  which  was  made 
to  protect  parties  without  notice.     Whether  these  decisions  were 


DURING  THE  YEARS  1850  AND  1851.  145 

Jackaon  v.  Grant 

originally  within  the  spirit  of  the  Registration  Acts,  I  do  not  now 
stop  to  inquire.  It  is  certain  that  a  mortgagor,  filing  his  bill  to  re- 
deem, is  bound,  for  the  security  of  the  mortgagee,  to  bring  before  the 
Court  all  parties  who  might  call  for  redemption  — that  is  to  say, 
second  mortgagees  and  subsequent  incumbrancers;  but  in  register 
counties  an  unregistered  incumbrancer  is  not  an  incumbrancer  either 
at  law  or  in  equity,  though  equity  may  give  him  the  same  rights  as 
if  he  were  an  incumbrancer.  This  principle  has  obviously  no  appli- 
cation to  the  principle  which  compels  a  mortgagor,  filing  a  bill  to 
redeem,  to  bring  the  subsequent  incumbrancers  before  the  Court; 
therefore,  on  the  law  as  it  stood  before  the  act  1  &  2  Vict  c.  110,  I 
think  unregistered  incumbrancers  were  not  necessary  parties  to  a  suit 
to  redeem.  The  only  question,  then,  is,  as  to  the  effect  of  that  act 
I  expressed  an  opinion  a  few  days  since,  Hawkins  v.  Gathercole,  14 
Jut.  1103,  ante,  p.  135,  as  to  the  effect  of  sect  13  of  that  act,  that  it 
makes  the  judgment  a  charge  on  all  that  the  creditor  might  have  taken 
under  an  elegit  He  formerly  might  have  taken  half  under  an  elegit ; 
but  it  now  goes  further,  and  makes  the  judgment  a  charge  on  all.  But 
that  is  the  whole  effect  of  that  statute,  and  it  is  impossible  to  sup- 
pose that  the  Legislature  ever  meant  to  repeal  the  Registration  Acts 
by  a  side-wind  in  this  way.  "But  in  fact,  no  such  meaning  as  is  con- 
tended for  is  to  be  found  in  the  statute.  The  statute  gives  a  right 
to  take  the  whole  of  the  land,  instead  of  half,  by  elegit,  but  gives  no 
right  to  obtain  an  elegit  where  it  could  not  have  been  obtained  before. 
I  have  not  been  able  to  discover  any  precedent  for  an  elegit  in  a  regis- 
tered county ;  but  it  is  plain,  that,  unless  the  judgment  is  registered, 
you  cannot  obtain  an  elegit  It  appears  to  me,  that  sect  13  must  be 
read  as  only  applying  to  a  judgment  legally  registered.  This  con- 
struction, therefore,  excludes  an  unregistered  judgment,  and  the  plain- 
tiff has  all  proper  parties  before  the  Court,  and  is  entitled  to  the 
usual  decree. 


Jackson  v.  Grant.1 

November  23,  1850. 

Claim — BUI — Want  of  Parties — Costs* 

This  was  a  claim  filed,  by  leave,  by  a  married  woman  entitled  to 
separate  estate,  against  the  trustees  of  her  marriage  settlement,  al- 
leging that  they  had  misapplied*  and  not  invested  the  trust  funds,  and 
claiming  to  have  the  same,  with  interest,  restored  by  the  defendants. 

Betkett  and  Kinglake,  for  the  claim. 

Tripp,  for  one  of  the  trustees,  objected  that  the  husband  was  not  a 
party.* 

i  15  Jnr.  72. 

*  Thit  objection  wis  hold  good  in  Blatcfybrd  v.  TyUt,  before  Knight  Brace,  V.  C, 
December,  1850. 

vol.  I.  13 
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Rolfc,  V.  C,  said  that  it  was  not  an  objection  in  limine,  but  that 
he  must  hear  the  case  before  he  determined  the  point 

G.  L.  Russell  and  Spring  Rice,  for  the  other  trustee. 

When  the  claim  was  opened,  it  appeared  that  the  affidavits  were 
contradictory,  and  that  there  were  many  matters  of  fact  in  dispute. 
The  counsel  for  the  plaintiff  stated  that  he  considered  the  case  was 
not  a  fit  case  for  a  claim,  and  asked  for  leave  to  file  a  bill,  which  his 
Honor  gave,  intimating  an  opinion,  that  where  there  was  a  conflict 
of  affidavits,  the  proper  course  was  to  file  a  bill  in  the  first  instance. 

Tripp  asked  for  the  costs  of  the  claim,  as  having  been  improperly 
filed.     The  costs,  however,  were  reserved. 


Money  v.  Jorden.* 

December  7,  and  IS,  1850. 

Common  Injunction,  Dissolution  of. 

A  bill  was  filed  to  restrain  proceedings  at  law  brought  by  three  of  the  defendants,  and  the 
common  injunction  was  obtained  against  the  three.  Two  answered,  and  obtained  an 
order  to  dissolve  the  injunction  generally,  which  was  made  absolute,  the  third  party  not 
having  answered.  The  defendants  who  had  answered  then  issued  execution  against  the 
plaintiff: — 

Held,  that  they  were  not  guilty  of  contempt  of  court  in  issuing  execution,  but  that,  under 
the  circumstances,  the  orders  nisi  and  absolute  for  dissolving  the  injunction  ought  to 
have  been  confined  to  the  defendants  who  had  answered. 

JSemUe,  on  a  proper  case  being  made,  the  court  will  dissolve  a  common  injunction  obtained 
against  three  on  the  merits  disclosed  in  the  answer. 

A  judgment  was  entered  up  against  the  plaintiff  by  Charles  Browne 
Marnell,  in  his  lifetime,  and  the  latter  having  by  his  will  appointed 
the  defendants,  Louisa  Jorden,  the  wife  of  the  defendant,  William  P. 
Jorden,  and  George  Money,  his  executrix  and  executor,  a  writ  of 
scLfa.  was,  after  Charles  Browne  Manell's  decease,  at  the  instance 
of  William  P.  Jorden  and  his  wife,  issued  against  the  plaintiff, 
in  the  names  of  William  P.  Jorden  and  Louisa  Jorden  and  George 
Money,  for  the  purpose  of  reviving  the  judgment.  On  the  7th  March 
last,  the  plaintiff  pleaded  to  the  set.  fa.  the  plea  of  nul  tiel  record, 
and  on  the  22d  of  the  same  month  he  filed  his  bill  against  William  P. 
Jorden  and  his  wife,  and  George  Money,  for  the  purpose  of  obtain- 
ing an  injunction  to  restrain  the  proceedings  at  law ;  and  he  accord- 
ingly, on  the  5th  April,  obtained  the  common  injunction  against  the 
defendants,  Jorden  and  wife  and  George  Money,  restraining  the  pro- 
ceedings at  law  till  answer,  but  with  liberty  to  proceed  to  trial, 
with  stay  of  execution.  Judgment  was  given  on  the  scu  fa.  in  the 
names  of  William  P.  Jorden  and  Louisa  his  wife,  as  such  executrix, 

i  15  Jar.  4a 
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and  also  of  the  said  George  Money,  as  executor ;  but  it  appeared 
that  the  latter  did  not  take  any  part  in  the  proceedings,  although  be 
as  well  as  the  executrix  had  proved  the  will,  and  it  was  alleged  that 
he  was  merely  a  formal  party.  The  judgment  was  signed  on  the 
23d  April.  'The  defendants,  Jorden  and  wife,  put  in  their  answer  on 
the  11th  July,  and  on  the  12th  July,  and  obtained  an  order  nisi  for  dis- 
solving the  injunction  generally,  although  at  this  time  George  Money 
had  not  put  in  his  answer,  which  was  not  filed  till  October  following. 
On  the  5th  August  a  motion  was  made  on  the  part  of  Jorden  and  wile 
to  make  the  order  nisi  absolute.  This  was  opposed  by  counsel  on 
the  part  of  the  plaintiff  but  the  Court  overruled  the  objections  raised, 
and  an  order  was  made  that  the  injunction  should  stand  dissolved. 
The  defendants,  Jorden  and  wife,  thereupon  issued  out  execution  on 
the  judgment  in  the  names  of  themselves  as  well  as  George  Money, 
and  the  plaintiff  was  arrested  under  this  execution  on  the  5th  Decem- 
ber; on  the  7th  December  he  moved  that  the  defendants,  Jorden  and 
wife,  might  be  committed  for  breach  of  the  injunction,  contending, 
that  by  the  order  of  the  5th  August,  the  injunction  was  dissolved 
only  as  against  Jorden  and  wife,  and  not  against  George  Money. 

Turner  and  Bates  appeared  in  support  of  this  motion,  and 

WUlcock  against  it 

Lord  Langdale,  M.  R.,  expressed  his  opinion  that  the  order  ought 
to  have  confined  the  dissolution  of  the  injunction  to  Jorden  and 
wife ;  but,  having  regard  to  the  terms  of  it,  he  could  not  hold  the 
defendants  guilty  of  a  contempt,  and  he  refused  the  motion. 

December  12, 1850.  Turner  and  Bates  now  moved,  on  behalf  of 
the  plaintiff,  that  both  the  orders  nisi  and  absolute,  dated  the  17th 
July  and  the  5th  August  respectively,  might  be  discharged  for  irregu- 
larity, or  that  the  same  might  be  varied,  and  that  the  injunction 
therein  mentioned  might  be  declared  to  be  dissolved  only  as  against 
the  defendants,  Jorden  and  wife,  and  that  these  defendants  might  be 
ordered  to  discharge  the  plaintiff  out  of  the  custody  of  the  Sheriff 
of  Middlesex,  and  that  the  defendants,  Jorden  and  wife,  might  pay 
the  costs  of  the  application. 

Turner  and  Bates,  for  the  motion* 

Wxttcock)  contra. 

The  following  authorities  were  cited.  Franklyn  v.  Thomas,  3  Me*. 
225.  Leuris  v.  Smith,  7  Beav.  470.  Naylor  v.  Middleton,  2  Madd.  131. 
Nanny  v.  Vaughan,  8  Sim.  439.  Kilby  v.  Stanton,  2  Y.  &  J.  75.  Bowks 
v.  Qrr,  1  Y.  &.  C.  474.  Prince  v.  Haydin,  3  Y.  &  J.  190,  and  Tidtfs 
Prac.  1163,  8th  ed. 

Lord  Langdale,  M.  R.    This  is  a  case  in  which  the  plaintiff  filed 
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his  bill  to  restrain  an  action  at  law,  and  he  obtained  the  common  in- 
junction for  want  of  answer.  Two  of  the  defendants  answered,  and 
they  applied  for,  as  of  course,  and  obtained,  an  order  nisi  to  dissolve 
the  injunction.  The  petition  on  which  the  order  was  obtained  truly 
stated  that  the  action  was  brought  by  three,  and  that  two  had  an- 
swered, and  it  asked,  in  general  terms,  for  the  dissolution  of  the  in- 
junction. The  order  nisi  was  drawn  up  in  the  usual  form  for  the  dis- 
solution of  the  injunction  generally.  The  question  was  raised,  in  the 
case  of  Lewis  v.  Smith,  as  to  the  regularity  of  such  an  order,  and  I  was 
then  of  opinion,  as  I  am  now,  that  though  the  order  was  not  drawn 
up  in  terms  satisfactorily  accurate,  yet  the  terms  were  such  as  to  en- 
able the  Court  to  give  to  the  order  that  construction  which  justice 
required,  and  to  order  the  injunction  to  be  dissolved  as  to  those  apply- 
ing for  it,  and  no  other.  The  time  arrived  for  showing  cause  against 
dissolving  the  injunction,  and  it  was  discussed  on  the  merits  stated 
in  the  answer  of  the  two  defendants  who  had  answered,  and  on  their 
behalf  alone.  The  question  was  not  drawn  to  my  attention,  whether 
the  injunction  could  be  dissolved  against  three;  the  case  was  dis- 
cussed on  the  answer  of  two  only,  whether  it  should  be  dissolved  aa 
against  them.  There  is  no  difficulty  as  to  the  general  rule,  that  if  an 
injunction  to  restrain  proceedings  at  law  is  obtained  against  three, 
those  three  must  answer  before  the  injunction  can  be  dissolved  against 
thettt.  Obvious  inconveniences  would  arise  from  the  opposite  doc- 
trine, because  all  the  equity  of  the  case  might  be  within  the  knowl- 
edge of  the  person  who  had  not  answered.  There  may  be  exceptions 
to  the  rule,  without .  doubt  It  would  be  a  monstrous  thing  ii  there 
were  not  exceptions  to  the  rule,  and  great  injustice  might  be  done  to 
those  who  had  answered.  The  matter  must,  somehow  or  another,  be 
brought  to  the  attention  of  the  Court  There  is  that  case  in  the  Ex- 
chequer, Kilby  v.  Stanton,  as  to  the  mode  of  doing  it  The  point  was 
not  mentioned  to  me  at  alL  The  only  question  before  me  was, 
whether,  on  the  answer  of  two,  the  injunction  ought  to  be  dissolved  on 
the  petition  of  two.  A  motion  might  have  been  made  to  dissolve  the 
injunction  against  the  three,  if  the  circumstances  were  proper  for  such 
an  application,  and  the  opinion  of  the  Court  would  then  have  been 
obtained  whether  the  injunction  should  be  altogether  dissolved ;  but 
the  question  was  not  brought  before  the  Court  The  construction  to 
be  put  on  the  order  is  this,  that  the  injunction  should  be  dissolved  so 
far  as  it  lawfully  could  be  —  that  is,  against  the  two.  I  am  of  opin- 
ion, without  doubt,  that  this  order  was  erroneous  and  irregular,  and  it 
was  made  because  I  did  not  know  the  facts.  But  the  greatest  error 
I  know  of  is  to  persevere  in  an  error,  when  pointed  out  The  first 
application  was  to  commit  the  defendants  for  contempt  of  Court;  but 
I  was  of  opinion,  that,  looking  at  the  order  nisi,  and  thinking  that  the 
orders  of  a  Court  of  justice  ought  to  be  expressed  so  that  a  party  may 
be  able  to  see  the  meaning  of  them,  I  ought  not  to  punish  them  for 
contempt  But  the  question  now  is,  whether  I  ought  not  to  put  the 
parties  in  the  condition  in  which  they  would  have  been  if  the  order 
had  not  been  made.  If  all  the  facts  had  been  stated  in  the  petition, 
the  officer  of  the  Court  would  have  confined  the  order  to  the  defend- 
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ante  who  had  answered  The  matter  must  be  set  right,  and  an  aider 
made  in  the  terms  adopted  by  Lord  Eldon  in  that  case  of  Frankly*  ▼. 
nomas,  3  Mer.  236. 


Jit  re  Dickson*1 

November  4,  20, 1890. 

IFtfl— '  Legacy—  Restriction  against  a  Female  becoming  a  JVSen  — 

Forfeiture  of  Legacy. 

A  testator,  by  a  codicil  to  his  will,  declared  that  in  case  his  daughter  should  cany  out  her 
intention  of  taking  the  veil,  becoming  a  nan,  continuing  to  reside  in  a  convent,  or  in  any 
other  way  associating  herself  permanently  with  any  Roman  Catholic  establishment  of  thai 
nature,  sne  should  forfeit  all  claim  to,  or  benefit  from,  the  bequest  of  10,000/.  given  her  by 
his  will  for  life,  and  afterwards  to  her  children ;  and  he  thereby,  in  that  case,  revoked  the 
said  bequest;  and  in  order  to  prevent  any  portion  of  his  property  from  being  appropriated 
to  other  purposes  than  the  benefit  of  his  family,  he  excluded  his  said  daughter  from  all  re- 
versionary advantages  whatever  from  his  said  will.  The  testator's  daughter  having  asso- 
ciated herself  with  a  convent  of  nuns  at  Hammersmith,  the  trustees  of  the  will  paid  the 
10,000/.  into  Court  under  the  Trustee  Act  Upon  petition  by  the  daughter,  that  the  said 
sum  might  be  paid  out  for  her  benefit,  it  was 

iW,  that  the  condition  imposed  was  a  lawful  condition,  although  the  will  contained  no  be- 
quest over,  and  the  legatee  had  forfeited  all  claim  to  the  legacy.    Petition  dismissed. 

This  was  the  petition  of  Mary  Eleanor  Dickson,  and  it  stated  that 
Major-General  William  Dickson,  the  petitioner's  late  father,  by  his 
will,  dated  the  4th  of  March,  1848,  bequeathed  the  sum  of  10,0002.  to 
his  trustees  upon  trust  to  invest  the  same  in  government  or  real 
securities,  and  to  pay  the  annual*  produce  thereof  to  his  daughter,  the 
petitioner,  for  her  life,  for  her  sole  and  separate  use,  independent  of 
the  debts,  control,  or  engagements  of  any  husband  she  might  many, 
without  power  of  anticipation,  and  after  her  decease  the  said  sum  of 
10,0002.,  and  the  stocks  and  securities  thereof,  and  the  annual  produce 
thereof,  should  be  in  trust  for  all  and  every  the  child  and  children  of 
his  said  daughter,  upon  attaining  the  age  of  twenty-one  or  marriage, 
in  manner  therein  mentioned,  and  if  there  should  be  no  child  of  his 
said  daughter  who  should  live  to  attain  the  age  of  twenty-one  or  mar- 
riage, then  the  said  sum  of  10,000/.  should,  subject  to  the  trusts  afore- 
said, be  in  trust  for  his  two  sons  in  equal  proportions  absolutely ;  and 
the  testator  bequeathed  the  residue  of  his  properly  to  his  trustees,  upon 
trust  to  pay  the  interest  thereof  to  his  wife  for  life,  and  after  her  de- 
cease, upon  trust  for  his  said  two  sons  in  manner  therein  mentioned. 
And  by  a  codicil  to  his  said  will,  dated  the  same  day  as  the  will,  the 
testator,  after  declaring  that  he  had  discovered  he  haa  power  to  appro- 
priate the  amount  of  his  wife's  fortune,  after  his  death,  amongst  his 
younger  children,  bequeathed  the  sum  of  500Z.  to  the  petitioner,  Mary 
Eleanor  Dickson,  and  the  remainder  of  the  said  fortune  was  to  be 
divided  equally  between  his  remaining  younger  children.     The  tea- 
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tator  then  continued,  "  In  this  the  distribution  of  my  personal  property 
in  my  said  will,  I  left  the  sum  of  10,000/.  to  my  executors  therein 
named,  in  trust  to  pay  the  interest  of  that  sum  to  my  daughter,  Mary 
Eleanor  Dickson,  during  her  life,  &c. ;  but  now,  finding  that  she  con- 
templates remaining  in  a  Roman  Catholic  convent,  and  becoming  a 
nun,  I  consequently  hereby  declare  that  in  the  event  of  her  carrying 
out  her  intention  of  taking  the  veil,  becoming  a  nun,  continuing  to 
reside  in  a  convent,  or  in  any  other  way  associating  herself  permanent- 
ly with  any  Roman  Catholic  establishment  of  that  nature,  she  shall 
forfeit  all  claim  to,  or  benefit  from,  the  said  sum  of  10,000/.,  and  I 
hereby,  in  that  case,  revoke  the  said  bequest;  and  in  order  to  prevent 
any  portion  of  my  property  from  being  appropriated  to  other  purposes 
than  the  benefit  of  my  family,  I  hereby  exclude  my  said  daughter, 
Mary  Eleanor  Dickson,  from  all  reversionary  advantages  whatever 
from  my  said  will."  The  affidavit  of  the  clerk  to  the  solicitor  for  the 
trustees  stated  that  he  served  a  notice  on  the  petitioner  at  the  Roman 
Catholic  convent  at  Hammersmith,  to  the  effect  that  the  trustees  had 
paid  the  sum  of  10,000/.  into  Court,  under  the  Trustee  Act,  and  that 
the  said  M.  E.  Dickson  was  an  inmate  of  the  said  convent ;  and  that 
at  the  time  he  served  the  notice,  the  said  M.  E.  Dickson  was  dressed 
in  the  habit  of  a  nun,  and  appeared  to  have  permanently  associated 
herself  with  the  said  Roman  Catholic  establishment. 

The  petition  prayed  that  the  sum  of  10,000/.,  which  had  been  paid 
into  court  under  the  Trustee  Act,  might  be  paid  out  for  the  benefit 
of  the  petitioner. 

Mr.  Bethell  and  Mr.  Freeling  appeared  in  support  of  the  petition, 
and  contended  that  the  clause  in  the  codicil  must  be  construed  as 
having  been  inserted  in  terrorem  only,  as  there  was  no  gift  over  of 
the  10,000/.  in  the  event  contemplated  as  the  ground  of  forfeiture; 
and  that,  at  all  events,  the  condition  was  one  which  the  law  would 
not  allow.  The  following  cases  were  cited :  Maples  v.  Bainbridge, 
1  Mad.  590,  in  which  a  restriction  upon  marriage  with  no  gift  over 
was  held  to  be  in  terrorem ;  Morley  v.  Rennoldson,  2  Hare,  571 ;  s.  c. 
12  Law  J.  Rep.  (n.  s.)  Chanc.  372,  where  a  restraint  on  marriage 
was  held  to  be  void ;  and  Lloyd  v.  Branton,  3  Mer.  108. 

Mr.  J.  Parker ',  for  the  residuary  legatees,  contended  that,  upon  the 
true  construction  of  the  will  and  codicil,  the  whole  bequest  of  the 
10,000/.  failed  by  reason  of  Miss  Dickson  having  become  associated 
with  the  Roman  Catholic  convent;  and  that,  as  a  necessary  conse- 

S pence,  the  fund  fell  into  the  residue  of  the  testator's  estate.  The 
bllowing  cases  were  cited :  Page  v.  Leapingwett,  18  Ves.  462. 
Hunt  v.  Berkley,  Mosely,  48.  FaUcner  v.  Butler,  Amb.  514.  Carter 
v.  Taggart,  16  Sim.  423. 

Mr.  Bethell  having  been  heard  in  reply,  his  Honor  reserved  his 
judgment 

November  20, 1850.  Rolfe,V.  C.  The  relief  asked  would  be  matter 
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of  course,  if  the  title  of  the  petitioner  had  rested  on  the  will  alone, 
under  which  she  certainly  took  an  interest  for  her  life  in  the  funds. 
But  the  question  is,  how  far  that  interest  is  affected  by  the  codicil,  it 
being  admitted  at  the  bar  by  the  counsel  for  the  petitioner,  that  she 
has  associated  herself  permanently  with  a  Roman  Catholic  establish- 
ment in  the  nature  of  a  convent,  and  so  has  brought  herself  within 
the  purview  of  the  clause  of  forfeiture  contained  in  the  codicil.  The 
first  point  for  inquiry  is,  what,  in  the  circumstances  which  have  hap- 
pened, are  the  intentions  of  the  testator,  as  expressed  on  the  face  of 
the  will  and  codicil.  On  this  point  there  cannot,  I  conceive,  be  any 
doubt  whatever.  The  testator  in  terms  says,  "  If  my  daughter  asso- 
ciates herself  permanently  with  a  Roman  Catholic  establishment, 
then  I  revoke  the  bequest  in  her  favor  of  10,000/.  On  such  an  event 
occurring,  my  will  is  to  be  read  as  if  it  contained  no  such  bequest" 
It  is  impossible  for  an  intention  to  be  more  clearly  expressed. 

The  intention,  then,  being  clear,  the  next  question  is,  whether  it  is 
a  lawful  intention.  What  doubt  can  exist  on  this  point?  It  is 
surely  competent  for  a  testator,  by  a  clause  properly  framed,  to  limit 
the  interest  which  he  gives  to  his  daughter  to  such  a  time  as  she 
shall  remain  unconnected  with  a  convent,  and  if  this  may  be  law- 
fully done  by  an  original  limitation  of  the  interest  given,  there  can  be 
nothing  unlawful  in  a  clause  framed  for  bringing  about  the  same 
result  by  means  of  a  condition  subsequent  Independently,  there- 
fore, of  authority,  I  should  have  thought  the  case  was  free  from 
doubt  The  intention,  it  is  admitted,  is  a  lawful  intention,  and  ex- 
pressed so  as  to  leave  no  doubt  as  to  what  it  is :  why  is  the  Court 
not  to  carry  it  intoiefFect  ?  The  ground#relied  on  by  the  petitioner  is 
a  supposed  rule  of  law,  that  wherever  there  is  a  legacy  given  abso- 
lutely in  the  first  instance,  but  followed  by  a  declaration  that  it  shall 
be  forfeited,  or  that  it  is  revoked,  if  the  legatee  does  not  comply  with 
some  condition  subsequent  mentioned  in  the  will,  there,  unless  on 
the  non-compliance  with  such  condition  the  legacy  is  given  over,  the 
clause  of  forfeiture  or  revocation  is  inoperative,  being  treated  as  a 
mere  idle  threat  to  induce  the  legatee  to  comply  with  the  condition, 
and  not  really  to  affect  the  bequest  I  do  not,  however,  think  that 
any  such  rule  of  law  exists.  The  argument  in  favor  of  the  existence 
of  such  a  rule  was  derived  from  a  supposed  analogy  between  the 
case  put  and  a  case  of  a  bequest  which  the  testator  has  declared  to 
be  forfeited  on  the  marriage  of  the  legatee.  In  such  cases  there  are, 
no  doubt,  very  numerous  authorities  for  the  proposition  that  the 
legatee  takes  an  absolute  legacy,  and  the  condition  subsequent  at- 
tempting to  defeat  it  upon  the  legatee  contracting  marriage  is  void. 
The  condition  is  said  to  have  been  introduced  into  his  will  by  the 
testator  merely  in  terrorem^  and  not  to  have  been  intended  by  him 
really  to  affect  the  interest  of  the  legatee.  It  is  impossible  to  refer 
to  the  numerous  cases  on  this  subject  without  feeling  that  the  Judges, 
in  deciding  them,  have  never  felt  very  sure  of  the  ground  on  which 
they  were  treading.  It  is,  however,  certain  that  the  decisions  have 
proceeded  on  maxims  of  the  civil,  and  not  the  common  law.  Now, 
by  the  civil  law,  any  condition  in  restraint  of  marriage  was  consid- 
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ered  as  a  conditio  rei  non  liciUe,  and  therefore,  in  whatever  form  im» 
posed,  it  was  held  to  be  null  and  void.  The  subject  is  discussed  in 
the  35th  book  of  the  "  Pandects,"  c.  33,  to  which  it  is  sufficient  to 
refer.  Inasmuch,  therefore,  as  legacies  may  be  sued  for  and  recov- 
ered in  the  ecclesiastical  Courts,  where  the  rules  of  the  civil  law 
would  prevail,  this  Court  has  felt  itself  bound  to  conform  to  that 
law,  in  order  that  there  might  not  be  a  conflict  of  decision  in  the  two 
Courts.  In  cases,  therefore,  where  a  legacy  has  been  given,  coupled 
with  a  condition  that  the  legatee  shall  not  marry,  there  this  Court 
has  felt  bound  to  hold  that  the  testator  could  not  really  have  meant 
what  he  has  said ;  or,  if  he  did  mean  it,  then  that  he  meant  to  pro* 
hibit  what  he  had  no  right  to  prohibit,  and  so  that  his  expressions 
must  be  considered  as  merely  indicating  his  wishes,  and  so  far  as 
they  import  a  forfeiture  of  the  bequest,  used  merely  in  terrorem. 
The  rule  itself  and  the  reasoning  upon  it,  and  the  grounds  which 
have  been  relied  on  as  taking  cases  out  of  its  operation,  have  been 
often  stated  to  be  very  unsatisfactory.1  But  the  rule  is  established, 
and  it  would  be  very  unsafe  to  call  it  in  question  in  cases  to  which 
it  applies.  But  I  do  not  think  that  this  is  such  a  case.  The  rule 
depends  for  its  principles  not  merely  on  the  form  in  which  the  inten- 
tion is  expressed-— not  merely  on  its  being  a  condition  subsequent, 
but  also  on  the  nature  of  the  condition  which  is  to  determine  the 
legacy.  If  the  condition,  being  a  condition  subsequent,  be  in  the 
class  of  those  which  impose  a  restraint  considered  by  the  civil  law  as 
unlawful,  there  if  the  condition  be  a  simple  prohibition,  or  a  prohibi- 
tion with  a  declaration  of  the  forfeiture  of  the  legacy  without  more, 
the  rule  of  the  civil  law  prevails,  remittitur  con§Jj|io/and  the  legacy 
stands  as  if  no  such  condition  had  been  found  in  the  testainent.  If, 
on  the  other  hand,  there  be  something  beyond  a  condition  and  clause 
of  forfeiture,  — if  the  forfeited  legacy  is,  on  breach  of  the  condition, 
given  over ;  or,  which  is  the  same  thing,  is  directed  to  become  part 
of  the  residue,  and  that  residue  is  given  over,  —  then  this  Court  dis- 

Xds  the  doctrine  of  the  civil  law,  and  acts  on  its  own  ordinary 
The  legatee  over  becomes  entitled,  and  the  original  legatee 
forfeits  his  legacy.     It  is  not  necessary  to  inquire  whether  this  doc- 

i  In  the  late  case  of  Commonwealth  v.  plus  proceeds  of  the  real  estate,  his  lather 
&aujfkr,  10  Barr,  (Pennsylvania,)  350,  it  having  died  before  the  widow's  marriage, 
was  held  that  a  subsequent  condition  in  The  rule  alluded  to  in  the  text  is,  how- 
general  restraint  of  marriage,  when  an-  ever,  still  the  rule  in  Pennsylvania,  as  to 
nezed  to  a  devise  of  land,  was  not  void,  bequests  of  personal  property ;  and  in 
on  account  of  public  policy ;  and  where  Moopes  v.  Dundas,  10  Barr,  75,  where  the 
the  testator  devised  real  and  personal  es-  clause  in  a  will  was,  "  I  do  give  to  my 
tate  to  his  wife,  provided  she  remained  a  executors  an  annuity  or  yearly  sum  of 
widow  for  life,  but,  in  case  she  married,  $600,  to  be  paid  to  Sophia  Pratt,  the  wid- 
she  was  to  leave  the  premises ;  and  if  she  ow  of  my  deceased  son,  during  all  the 
remained  a  widow  for  life,  the  testator  de-  term  of  her  natural  life,  if  she  so  long 
vised  all  his  property,  after  her  death,  to  remain  his  widow  unmarried,"  with  a  de- 
his  father  and  mother,  if  living,  if  not,  to  vise  over  of  the  residue  of  his  estate,  and 
others ;  it  was  held,  the  land  having  been  the  annuitant  afterwards  married,  the 
sold  for  the  payment  of  debts,  and  the  condition  was  held  void,  and  she  was  al- 
widow  having  married,  that  the  testator's  lowed  to  receive  the  annuity  after  her  man- 
-nothar  was-  entitled  to  recover  the  sw>  riaga. 
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trine  can  under  any  circumstances  be  applicable  to  the  case  of  a  con- 
dition precedent.  The  same  rule  that  prevails  in  the  case  of  lega- 
cies which  are  revoked  on  the  marriage  of  the  legatee,  prevails  also 
in  the  case  of  a  legacy  made  void  in  case  the  legatee  should  dispute 
the  will  of  the  testator,  —  and  on  the  same  ground,  viz.,  that  the  con- 
dition has  been  considered  (whether  justly  or  not  it  is  unnecessary 
to  inquire)  as  contrary  to  the  policy,  or  according  to  the  language  of 
the  Touchstone,  p.  135,  "  against  the  liberty  of  law."  Such  a  condi- 
tion, therefore,  like  a  condition  in  restraint  of  marriage,  has  been 
considered  as  a  conditio  rei  rum  licitce,  and  so  it  has  been  treated  as 
a  mere  clause  in  terrorem,  unless  where  there  has  been  a  gift  over  on 
the  condition  being  broken. 

Now,  in  the  present  case,  there  is  certainly  no  gift  over.  There  is 
merely  a  revocation  of  the  legacy  on  the  happening  of  the  event 
which  has  occurred  —  namely,  the  legatee  associating  herself  with  a 
Roman  Catholic  establishment  If,  therefore,  this  was  like  a  condi- 
tion in  restraint  of  marriage,  or  a  condition  not  to  dispute  the  will, 
to  be  treated  as  a  conditio  rei  non  licitce,  the  doctrine  to  which  I  have 
referred  would  apply.  The  testator  would  have  been  treated  as 
merely  expressing  strongly  his  wish  on  a  subject  on  which  he  had 
no  right  to  impose  restraint,  and  that  expression  of  wish  would  have 
been  inoperative.  But  the  condition  here  imposed  is  a  perfectly  law- 
ful condition.  There  is  neither  principle  nor  authority  for  saying 
that  a  parent  may  not  make  a  provision  for  his  daughter  cease  on 
her  taking  the  veil,  or  becoming  permanently  connected  with  a  con- 
vent. The  condition  is  a  conditio  rei  licitce,  and  so  the  rules  derived 
from  conditions  in  restraint  of  marriage  or  otherwise  against  the  lib- 
erty of  the  law  are  inapplicable.  That  being  so,  all  we  have  to  do 
is  to  ascertain  what,  in  the  events  which  have  happened,  is  the  tes- 
tator's intention  as  expressed  on  the  face  of  his  will.  As  to  this, 
there  can  be  no  doubt  That  state  of  circumstances  has  occurred  in 
which  the  testator  expressly  says  he  does  not  mean  his  daughter  to 
have  any  interest  in  the  10,000/.  And  I  am,  therefore,  of  opinion  that 
she  is  not  entitled  to  it ;  and  the  petition  must  be  dismissed. 


L'ESTRANGE   V.    L'EsTRANGB.1 
November  21,  1850. 

Equitable  Assignment — Appropriation — Foreign  Attachment. 

I/E.,  an  officer,  retired  from  the  army,  in  consequence  of  which  his  commission  became  sala- 
ble. Being  indebted  to  the  plaintiff  in  the  sum  of  500/.,  he  gave  him  a  letter  to  Messrs 
Cox,  army  agents,  requesting  them  to  pay  the  balance  of  the  price  of  his  commission  to 
the  plaintiff,  who  sent  the  letter,  with  another  of  his  own,  to  Messrs.  Cox,  requesting  pay- 
ment, but  they  had  not  then  received  any  money.  The  plaintiff,  having  heard  that  an  en- 
sign had  been  gazetted,  again  applied  for  payment,  and  he  received  a  letter  informing  him 

*  90  Law  J.  Rep.  (n.  s.)  Chaac.  39. 
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that  the  ensign  gazetted  was  not  in  the  succession  ofL'E.,  but  that,  after  the  14th  of  June, 
he  mijrht  draw  on  Messrs.  Cox  for  408/.  10*.  lid,  the  balance  arising  from  the  sale  of  the 
commission.  In  the  mean  time  M.  8.  obtained  a  foreign  attachment  from  the  Lord  May- 
or's Court  against  L'E.  for  500/.,  dne  on  a  bill  of  exchange,  and  attached  the  moneys,  &c~, 
of  L'E.  in  the  hands  of  Messrs.  Cox.  The  plaintiff  then  filed  this  bill,  and  upon  an  ap- 
plication for  an  injunction  to  restrain  Messrs.  Cox  from  parting  with  the  money : — 

Held,  that  Messrs.  Cox  had  recognized  the  plaintiff's  demand,  and  that  it  amounted  to  ail 
appropriation  of  the  money  to  arise  from  the  sale  of  the  commission ;  and  an  injunction 
was  granted. 

This  was  a  motion,  on  behalf  of  the  plaintiff,  George  L'Estrange, 
foT  an  injunction  to  restrain  Maurice  Salaman  from  proceeding  against 
Harry  L'Estrange,  and  against  Richard  Henry  Cox,  Charles  Ham* 
mersley,  Henry  Richard  Cox,  and  Frederick  William  Cox,  army 
agents,  in  the  Lord  Mayor's  Court,  and  to  restrain  Messrs.  Cox  from 
paying  to  any  person  other  than  the  'plaintiff,  or  otherwise  parting 
with  the  sum  of  408/.  10*.  lid.,  arising  from  the  sale  of  the  commis- 
sion of  the  defendant,  H.  L'Estrange,  in  the  31st  Regiment  of  Foot, 
until  the  defendants  should  have  put  in  their  answers. 

H.  L'Estrange  was  a  captain  in  the  31st  Regiment  of  Foot,  and 
on  the  19th  of  April,  1850,  he  resigned  his  commission,  which  be- 
came salable,  according  to  the  usual  regulations  in  the  army.  He 
was  then  indebted  to  his  brother,  6.  L'Estrange,  in  the  sum  of  5002., 
for  moneys  advanced  to  or  paid  for  him.  Frequent  applications  had 
been  made  for  payment,  and  on  the  26th  of  April,  1850,  H.  L'Estrange 
delivered  to  the  plaintiff  the  following  letter,  addressed  to  Messrs. 
Cox  &  Co.,  army  agents,  London :  — 

"  Gentlemen :  Please  pay  to  G.  L'Estrange,  Esq.,  my  brother,  or 
bearer,  the  balance  of  the  price  of  my  company  in  the  3lst  regiment, 
which  remains  in  your  hands.  I  have  the  honor  to  be,  gentlemen, 
your  most  obedient  servant,  Harry  L'Estrange." 

On  the  1st  of  May,  1850,  the  plaintiff  delivered  the  letter  to  Messrs. 
Cox  &  Co.,  accompanied  by  the  following  note  :  — 

u  When  you  receive  any  further  sum  on  Captain  L'Estrange's  ac- 
count, as  the  balance  arising  from  the  proceeds  of  his  commission,  I 
request  you  will  forward  the  amount  to  me  in  bank  post  bill. 

u  G.  L'Estrange." 

The  plaintiff  having  heard  that  an  ensign  had  been  ga2etted,  wrote 
to  Messrs.  Cox  &  Co.,  requesting  to  be  informed  when  he  might  draw 
on  them  in  pursuance  of  the  letter  of  the  26th  of  April,  1850,  when 
he  received  from  Mr.  Howard,  a  clerk  of  Messrs.  Cox  &  Co.,  the  fol- 
lowing letter:— 

"  Craig's  Court,  30th  May,  1850. 

u  Dear  Sir :  The  ensign  appointed  to  the  31st  regiment  on  the  17th 
instant,  was  not  in  your  brother's  succession ;  but  the  candidate  for 
the  ensigncy  will,  I  have  no  doubt,  go  up  for  examination  on  the  4th 
of  June,  and  if  he  passes,  I  expect  he  will  be  gazetted  on  the  14th  of 
that  month ;  after  which  time  you  will  be  at  liberty  to  draw  on 
Messrs.  Cox  &  Co.  for  4081. 10s.  lid.,  which  will  be  the  balance  on 
Captain  L'Estrange's  account  after  the  4502.  is  received  for  the  en- 
signcy.   Believe  me  yours,  faithfully,  D.  Howard." 
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On  the  14th  of  June,  the  following  letter  was  sent  to  Captain 
L'Estrange  by  Messrs.  Cox  &  Co. :  — 

"  Craig's  Court,  12th  June,  185a 

u  Sir :  An  attachment,  of  which  the  annexed  is  a  copy,  having 
been  served  upon  us,  from  the  Lord  Mayor's  Court,  at  the  suit  of 
Maurice  Salaman,  we  beg  to  inform  you  that  the  effect  of  this  pro- 
ceeding is  to  take  away  from  you  all  control  over  the  moneys  we  may 
hold  on  your  account,  and  which,  in  due  course,  will  be  ordered  to  be 
paid  into  the  Lord  Mayor's  Court,  unless  you  take  immediate  steps 
to  defend  the  proceedings.     We  are,  &c.,  Cox  &  Co." 

On  the  back  of  this  letter  was  written  as  follows :  — 

u  1850,  June  3.  Richard  flenry  Cox,  Charles  Hammersley,  Henry 
Richard  Cox,  and  Frederick  William  Cox,  —  Take  notice,  that  by 
virtue  of  an  action  entered  in  the  Lord  Mayor's  Court,  London, 
against  Harry  L'Estrange,  defendant,  at  the  suit  of  Maurice  Salaman, 
plaintiff,  in  a  plea  of  debt  upon  demand  of  1000/.  (sworn  500/.)  I  do 
attach  all  such  moneys,  goods,  and  effects  as  you  now  have,  or  which 
hereafter  shall  come  into  your  hands  or  custody,  of  the  said  defend- 
ant, to  answer  the  said  plaintiff  in  the  plea  aforesaid,  and  that  you 
are  not  to  part  with  such  moneys,  goods,  or  effects,  without  license 
of  the  said  Court.  Signed  C.  SeweQ,  serjeant-at-mace,  G.  S.  R.  Rey- 
nal,  plaintiff's  attorney,  Lord  Mayor's  Court  Office,  Old  Jewry." 

This  letter  was  opened  by  the  plaintiff,  who  wrote  to  Mr.  Howard 
a*  follows :  — 

"June  14, 1850.  Dear  Sir:  I  opened  a  letter  from  Messrs.  Cox  & 
Co.  to  my  brother,  Captain  L'Estrange,  this  morning,  saying  the 
money  has  been  attached  as  Captain  L'Estrange's.  You  hold  Cap- 
tain L'Estrange's  check  to  me  for  all  moneys  due  to  him  by  you ; 
you  will  please  explain  this,  and  forward  me  the  amount,  40oZ.  10*. 
lid!.,  or  whatever  the  sum  is  which  is  in  Messrs.  Cox's  hands,  by  bank 
post  bills,  to  my  address.  Believe  me  yours,  truly, 

"  G.  L'Estrange. 

a  P.  S.  This  money,  as  you  know,  ist  mine,  and  not  Captain 
L'Estrange's,  he  having  given  me  the  check,  as  it  was  owing  to 
me.    Yours,  &c.,     G.  L'E." 

From  the  affidavit  sworn  in  the  Lord  Mayor's  Court,  on  the  3d  of 
June,  1850,  upon  which  the  attachment  issued,  it  appeared  that  Harry 
L'Estrange  was  indebted  to  Maurice  Salaman  in  the  sum  of  500t,  on 
a  bill  of  exchange  dated  the  21st  of  March,  1850,  drawn  by  Maurice 
Salaman  on  and  accepted  by  Harry  L'Estrange,  and  made  payable 
one  month  after  the  date  thereof,  to  the  order  of  Maurice  Salaman. 

The  bill  then  charged  that  the  proceedings  in  the  Lord  Mayor's 
Court  were  taken  by  M.  Salaman  to  compel  Messrs.  Cox  &  Co.  to 
pay  him  the  moneys  in  their  hands  as  agents,  in  respect  of  the  sale 
of  the  commission.  That  on  the  18th  of  August,  1850,  when  the 
ensigncy,  consequent  on  the  resignation  of  Captain  L'Estrange,  was 
gazetted,  the  price,  which  had  been  paid  to  Messrs.  Cox,  became  paya- 
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ble  to  the  plaintiff  under  the  order  of  the  26th  of  April,  1850,  it  being  an 
equitable  assignment  or  lien  on  the  sum  of  408/,  10*.  lid.,  in  their 
hands,  arising  from  the  sale  of  the  commission.  That  Messrs.  Cox  had 
refused  to  pay  the  same  to  the  plaintiff,  who,  as  his  interest  was 
merely  equitable,  could  take  no  proceeding  in  the  Lord  Mayor's  Court, 
and  had  no  remedy  either  to  prevent  judgment  being  obtained  against 
Messrs.  Cox,  or  to  restrain  them  from  paying  the  money  to  M.  Sala- 
man ;  and  that  they,  though  they  entered  the  order  of  the  26th  of 
April,  1850,  in  their  books,  and  wrote  or  authorized  the  writing  of  the 
letter  of  the  30th  of  May,  1850,  intended  to  pay  to  M.  Salaman  the  sum 
of  408/,  10s.  lid.  as  soon  as  final  judgment  should  be  signed  against 
H.  L'Estrange  in  the  action  in  the  Lord  Mayor's  Court:  that  the 
sum  of  500/.  was  still  due  to  the  plaintiff,  and  that  he  could  have  no 
relief  except  in  this  court ;  and  it  prayed  for  a  declaration  that  the 
letter  of  the  26th  of  April,  1850,  was,  or  operated  as,  an  equitable 
assignment  to  the  plaintiff  of,  or  that  such  letter,  in  conjunction  with 
the  letter  of  the  30th  of  May,  1850,  created  an  equitable  charge  or 
lien,  in  favdr  of  the  plaintiff  on  the  balance  of  the  moneys  arising 
from  the  sale  of  the  said  commission,  and  in  particular  on  the  bal- 
ance of  the  450/.  paid  to  Messrs.  Cox  &  Co.,  in  respect  of  such  en- 
signcy,  and  that  if  necessary  an  account  might  be  taken  of  the  bal- 
ance of  the  moneys  in  the  hands  of  Messrs.  Cox  &  Co.,  arising  from 
the  sale  of  the  said  commission,  and  also  that  the  injunction  now 
asked  for  might  be  granted. 

Mr.  Turner  and  Mr.  Schomberg;  in  support  of  the  motion  for  an 
injunction.  The  letter  of  the  26th  of  April,  1850,  operated  as  an 
assignment  of  the  money  arising  from  the  sale  of  the  commission, 
and  gave  the  plaintiff  a  title  to  payment.  There  was  no  money  in 
Messrs.  Cox's  hands  at  the  time,  but  an  expectancy  may  be  assigned 
for  valuable  consideration.  Row  v.  Dawson.  1  Ves.  sen.  331.  JEr 
parte  South,  3  Swanst  392.  Collyer  v.  Fallon,  Turn  &  R.  459 ;  s.  c. 
3  Law  J.  Rep.  Chanc.  23.  Burn  v.  Carvalho,  4  Myl.  &  Cr.  690 ; 
s.  c.  7  Sim.  109.    9  Law  J.  Rep.  (n.  s.)  Chanc.  65. 

Mr.  Palmer,  for  Mr.  Salaman.  This  case  is  not  within  the  au- 
thorities on  principle,  and  is  not  an  equitable  assignment  of  a  chose 
in  action.  The  allegation  of  debt  in  the  bill  is  much  too  general. 
The  form  of  the  document  given  is  nothing  more  than  a  check.  In 
the  whole  of  the  cases  there  was  a  transfer  of  something  existing,  but 
it  was  not  so  in  this  case.  Suppose  a  check  was  given  directing  the 
payment  of  a  balance  in  hand,  was  it  to  operate  as  an  equitable 
assignment?  The  instrument  must  be  sufficient  for  the  purpose 
intended.  But  if  the  instrument  was  not  a  check  it  was  nothing 
more  than  a  bill  of  exchange,  and  was  inoperative  for  want  of  a 
stamp.  Lord  Braybrooke  v.  Meredith,  13  Sim.  271 ;  s.  c.  12  Law  J. 
Rep.   (n.  s.)    Chanc.  289.    Parsons  v.  Mxddleton,  6  Hare,  261. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls.     The  letter  of  the  26th  of  April, 
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1850,  was  received  by  Messrs.  Cox,  and  their  letter  of  the  30th  of 
May,  1850,  stating  the  time  when  the  plaintiff  might  draw  upon 
them,  was  a  recognition  of  the  plaintiff's  demand,  and  amounted  to 
an  appropriation  of  the  money  to  arise  from  the  commission.  I  must, 
therefore,  grant  the  injunction. 

In  order  to  constitute  an  equitable  at-  15.     MandeoiUe  v.   Welch,  5  Wheaton, 

sigoment  of  a  particular  fund,  there  must  277. 

be  an  absolute  transfer  of  the  control  of  And  an  accepted  order,  payable  to  the 

the  fond  to  the  assignee.  Dickenson  v.  Phil-  drawee's  own  order,  will    not  constitute 

lips,  ]  Barbour,  Sup.  Ct  R.  454 ;  which  will  a  sufficient  assignment  of  the  debt,  as 

authorize  the  holder  of  the  fund  to  pay  it  against  a  subsequent  foreign  attachment, 

to  the  assignee,  without  the  further  in-  Cuskman  v.  Hayes,  20  Pick.  132.    Nor 

terference  of  the  debtor.    Hoyt  v.  Sto-  would    an    assignment    to    such    person 

ry,  3  Barbour,  Sup.  Ct  R.  262L     And  as  the  drawer  should  afterwards  name; 

it  seems  that  any  assignment  of  a  chose  for  that  in  effect  is  an  assignment  to  him- 

in  action,  which  is   valid   between  the  self.    Shaw,  C.  J.  20  Pick.  134. 

parties,  cannot,  in  the  absence  of  fraud,  A  debtor  may  lawfully  assign  to  a  bona 

be  defeated  by  a  process  of  foreign  attach-  fide  creditor  his  future  earnings ;  and  if 

ment,  served  on  the  holder  of  the  funds  his  employer  agree  to  pay  the  same  to  the 

before  payment  of  the  same,  at  the  suit  assignee,  he  will  not,  after  such  wages 

of  a   creditor  of   the    assignor.    Little-  have  been  earned,  be  liable  in  a  suit  of 

field  v.  Smith,  17  Maine,  <&7.    And   a  foreign  attachment  by  a  creditor  of  the 

parol  assignment  of  a  chose  in  action,  assignor.     Weed  v.  Jewett,  2  Metcalf,  608. 

tor  a  valuable  consideration,  with  a  de-  But  where  a  debtor  agreed  verbally 

livery  of  the  evidence  of  the  debt,  may  with  his  creditors  and  a  third  person,  that 

be  sufficient  Idem.    Porter  v.  Bullard,  such  third  person  should  receive  the  debt- 

26  Maine,  448.    Jones  v.  Witter,  13  Mass.  or's  future  earnings  from  his  employers 

304.     Grwer  v.    Grover,  24    Pick.    261.  and  distribute  them  to  his  creditors,  and 

Vose    v.    Handy,    2    Greenleaf  R.   (2d.  the  employers  did  not  assent,  but  only 

ed.)  308,  and  note.    And  if  the  assign-  verbally  agreed  to  notify  such  third  per- 

ment  or  order  is  in  writing,  it  need  not  son,  when  the  wages  were  due,  and  pay 

be  negotiable,   nor   expressed   to   be  for  him  the  amount,  if  the  debtor  had  no  ob- 

value    received.    Johnson  v.  Thayer,  17  jection,  and  would  sign  the  pay-roll,  it 

.Maine,  401.   Legro  v.  Staples,  16  Maine,  was  held,  that  this  was  not  equivalent  to 

252.    Adams  v.  Robinson,   1  Pick.  461.  an  assignment  to  such  third  person,  of  the 

Harrington   v.   Rick,    6    Vermont,    666.  wages  which  had  subsequently  become 

Such  assignment  must,  however,  in  fact,  due,  and  that  the  employers  were  liable  as 

be  bona  fide,  and  upon  adequate  cons  idera-  trustees  of  the  debtor.     Walker  v.  Russell, 

tion.    Langley  v.  Berry,  14  New  Hamp-  17  Pick.  280. 

shire,  82.  So  where  a  debtor  drew  this  order  on 

Where  an  order  is  drawn,  for  payment'  his  employers,  "  Please  pay  A.  my  wages 
of  the  whole  of  a  particular  fund  in  the  from  month  to  month,  as  they  may  become 
drawee's  hands,  it  has  been  held  an  equi-  due,  and  what  may  now  be  due  me,"  and 
table  assignment  of  that  fund  to  the  payee,  the  employers  accepted  the  order  and  paid 
and  to  bind  the  funds  in  the  drawee's  the  wages  to  A.  for  several  months,  but 
hands  from  the  effect  of  a  subsequent  were  subsequently  sued  in  a  process  of 
foreign  attachment,  although  on  the  re-  foreign  attachment  by  a  creditor  of  the 
ceipt  of  such  order  by  the  drawee,  he  drawer,  but  A.  gave  them  no  notice  that 
does  not  agree  to  pay  it  Bobbins  v.  he  had  made  any  advances  on  the  faith  of 
Bacon,  3  Greenleaf  K.  ^2d  ed.)  346,  and  the  order,  or  that  he  claimed  the  money 
note.  And  see  Rlin  v.  Pierce,  20  Vermont, .  by  virtue  of  it,  although  he  had  knowf- 
25.  Bat  an  order  or  draft  far  part  only  of  a  edge  of  the  trustee  process,  it  was  held, 
debt,  which  is  one  and  entire,  does  not,  that  such  order  did  not,  prima  facie,  con- 
without  the  assent  of  the  drawee,  amount  stitute  an  assignment  to  A.,  but  only  an 
to  an  assignment ;  for  a  debtor  is  not  to  authority  to  pay  to  him,  and  the  drawer's 
be  subject  to  distinct  demands  on  the  part  employers  were  held  liable  as  his  trus- 
of  several  persons,  when  his  contract  is  tees.  Carriqiie  v.  Sidebottom,  3  Metcalf, 
one  and  entire.  Gibson  v.  Cooke,  20  Pick.  297.  See  Bourne  v.  Cabot,  3  Metcalf,  305. 
vol.  I.                            14 
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Mackinnon  v.  Stewart.1 

November  20;  December  2,  1850. 

Debtor  and  Creditor — Creditor's  Deed — Voluntary  Deed  of  Agency 
— Equitable  Incumbrance  —  1  8f  2  Vict  c.  110. 

The  plaintiff  being  entitled  to  a  legacy  under  a  will,  filed  a  bill  against  the  executor  for 
payment,  and  obtained  a  decree  for  the  amount  due.  The  executor  had  previously  con- 
veyed his  property  to  trustees  for  the  benefit  of  his  creditors.  The  plaintiff,  who  was  no 
party  to  that  arrangement,  not  being  able  to  obtain  payment  under  the  decree,  issued  writs 
of  elegit  and  sequestration  against  the  property  of  the  executor,  and  then  filed  this  bill 
against  the  executor  and  the  trustees  of  the  creditors1  deed,  praying  that  the  deed  might 
be  declared  a  voluntary  deed  of  agency,  and  that  the  trustees  might  be  restrained  from 
setting  it  up  against  the  writs  of  elegit  and  sequestration,  and  that  the  plaintiff  might  be 
declared  entitled,  upon  the  expiration  of  a  year  from  the  first  decree  being  registered,  to 
an  equitable  charge  for  the  amount  decreed  to  be  paid :  — 

Held,  that  the  creditors1  deed  effectually  created  a  trust  for  the  benefit  of  the  creditors,  which 
they  had  a  right  to  insist  upon  being  'performed:  and  that  it  was  not  a  mere  deed  of 
agency,  and  was  irrevocable  as  against  the  creditors. 

This  bill  was  filed  on  the  1st  of  March,  1849,  and  amended  on  the 
19th  of  July,  1849,  and  it  stated  that  the  plaintiff,  Frances  Mac- 
kinnon, was  absolutely  entitled  under  the  will  of  Philis  Bond,  dated 
the  28th  of  March,  1833,  to  a  sum  of  1333Z.  65.  8d.  3  per  cent, 
consols  :  that  the  defendant,  James  Stewart,  was  the  surviving  execu- 
tor of  the  will,  and  neglected  to  transfer  the  said  sum  of  stock  to  her, 
but  has  paid  her  from  time  to  time  certain  sums  of  money  on  ac- 
count of  the  dividends  and  interest  thereof :  that  in  June,  1847,  the 
plaintiff  filed  her  bill  against  the  said  James  Stewart  for  the  recovery 
of  the  said  legacy,  and  when  the  cause  came  on  for  hearing  on  the 
11th  of  May,  1848,  it  was  ordered  that  the  said  James  Stewart 
should  pay  into  Court  the  sum  of  1193/.  6s.  Id*,  being  the  amount 
produced  by  the  sale  of  the  stock  bequeathed  to  her  by  the  said 
testatrix,  and  that  the  sum  of  188Z.  18s.,  4d.,  being  the  amount  of 
interest  due  thereon,  and  the  costs  of  the  suit  should  also  be  paid  to 
the  plaintiff:  that  the  said  interest  and  costs  together  amounted  to 
281/.  13$.,  and  that  the  plaintiff,  not  having  been  able  to  obtain  pay- 
ment of  the  said  sum,  issued  a  writ  of  elegit,  but  that  such  writ, 
for  reasons  therein  mentioned,  could  not  be  executed :  that  the  said 
sum  of  1193Z.  6s.  Id.  not  having  been  paid  according  to  the  before- 
mentioned  decree,  a  writ  of  sequestration  for  that  amount  was  issued 
upon  all  the  messuages,  lands,  tenements  and  real  estate  of  the  said 
J.  Stewart :  that  such  writ  of  sequestration  had  never  been  execu- 
ted :  that  by  an  indenture,  dated  the  20th  of  November,  1846,  made 
between  the  said  J.  Stewart,  who  then  carried  on  the  business  of 
hotel-keeper,  of  the  first  part;  the  defendants,  W.  Cripps,  E.  W. 
Burgess,  and  J.  Hannah,  three  of  the  creditors  of  J.  Stewart,  of  the 
second  part,  and  several  other  persons  also  creditors  of  J.  Stewart,  of 
the  third  part,  the  said  J.  Stewart  conveyed  all  his  freehold  and  lease- 
hold property  to  the  three  defendants,  parties  to  the  indenture  of  the 

1  SO  Law  J.  Rep.  (if.  8.)  Chanc.  49. 
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second  part,  and  their  heirs,  upon  trust  to  sell  the  said  property  and 
stand  possessed  of  the  proceeds,  in  the  first  place  to  pay  the  costs 
attending  the  preparation  of  the  said  indenture,  and  the  trusts  there- 
by imposed  upon  them,  in  the  next  place  to  pay  and  discharge  the 
several  mortgages,  liens,  and  other  incumbrances  subsisting  upon  the 
said  property,  and  in  the  next  place  to  pay  ratably  and  proportion- 
ally and  without  any  preference  to  the  several  persons,  parties  of  the 
second  and  third  parts,  the  several  sums  set  opposite  to  their  names 
in  the  schedule  thereunder  written,  and  after  all  the  said  debts  should 
be  satisfied,  then  to  pay  the  residue  to  the  said  J.  Stewart :  that  the 
said  three  trustees  thereupon  entered  into  possession  of  the  said 
property,  and  insisted  that  the  writs  of  elegit  and  sequestration  so 
issued  as  aforesaid  at  the  suit  of  the  plaintiff  could  not  be  executed 
on  any  of  the  estates  and  premises  conveyed  to  them  by  the  said 
indenture,  and  that  the  plaintiff  was  thereby  deprived  of  all  benefit 
from  the  decree  of  this  Court  of  the  11th  of  May,  1848.  The  bill  then 
alleged  that  the  said  indenture  of  November,  1846,  was  a  mere 
voluntary  deed  of  agency,  and  that  no  estate,  right,  or  interest  was 
thereby  vested  in  the  said  three  trustees  which  ought  to  prevent  the 
execution  of  the  said  writs  of  elegit  and  sequestration,  and  that  they 
ought  to  be  restrained  from  availing  themselves  of  the  estates  there- 
by conveyed  to  them,  so  as  to  defeat  the  execution  of  such  writs. 
The  bill  also  alleged  that  the  said  indenture  of  November,  1846,  was 
only  executed  by  a  very  few  of  the  creditors  of  J.  Stewart,  and  such 
of  them  as  had  executed  it  had  only  done  so  after  the  execution 
thereof  by  J.  Stewart,  and  a  short  time  previously  to  the  institution 
of  this  suit  That  the  same  was  not  executed  by  virtue  of  any 
bargain  made  with  J.  Stewart  and  any  of  his  creditors,  and  that  there 
was  not  any  consideration  from  the  creditors  to  him  for  the  execution 
thereof,  and  that  the  same  was  revocable  at  any  time  by  the  said  J. 
Stewart,  and  upon  such  revocation  the  said  three  trustees  would  be 
bound  to  reconvey  or  redeliver  to  him  all  the  estate  and  interest 
vested  in  them  by  such  indenture. 

The  bill  charged,  amongst  other  things,  that  on  the  expiration  of 
one  year  from  the  24th  of  November,  1848,  the  day  on  which  the 
order  of  the  11th  of  May,  1848,  was  registered,  the  plaintiff  would 
be  entitled  to  a  charge  upon  all  the  freehold  estates  of  the  said  J. 
Stewart  for  the  sums  decreed  by  such  order  to  be  paid  and  interest 
thereon.  And  it  prayed  that  it  might  be  declared  that  the  deed  of 
1846  was  a  mere  voluntary  deed  of  agency,  and  that  the  said  three 
trustees  might  be  restrained  from  availing  themselves  of  any  estate 
or  interest  in  the  freehold  hereditaments  of  the  said  J.  Stewart,  or  in 
any  part  of  his  personal  estate  vested  in  them  by  virtue  of  the  said 
indenture,  so  as  to  defeat  the  said  writs  of  elegit  and  sequestration 
issued  by  the  plaintiff  as  aforesaid ;  that  a  receiver  might  be  appointed 
of  the  said  estates ;  that  the  said  three  trustees  might  be  restrained 
from  selling  or  interfering  with  such  estates,  and  that  it  might  be  de- 
clared that  on  the  expiration  of  one  year  from  the  24th  of  November, 
1848,  the  plaintiff  was  entitled  to  an  equitable  charge  on  such  free- 
hold estates  for  the  amount  decreed  to  be  paid  by  the  said  J.  Stewart, 
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and  that  the  said  three  trustees  might  be  decreed  to  deliver  op  to  the 
plaintiff  or  to  the  sheriff  to  whom  the  said  writ  of  elegit  was  directed, 
all  the  personal  estate  of  the  said  J.  Stewart  now  in  their  possession 
by  virtue  of  the  indenture  of  November,  1846. 

The  defendant,  J.  Stewart,  by  his  answer,  admitted  thte  debt  due 
to  the  plaintiff,  and  that  the  said  indenture  of  November,  1846,  was 
executed  by  him  as  in  the  bill  mentioned,  but  alleged  that  it  was  so 
executed  upon  the  express  understanding  and  agreement  with  the 
said  three  trustees  that  the  plaintiff  should  be  paid  in  full  before  any 
dividend  was  paid  to  his  other  creditors,  and  that  he  would  not  oth- 
erwise have  executed  such  deed. 

The  defendants,  the  three  trustees  of  the  deed  of  November,  1846, 
by  their  answer,  stated  that  they  believed  the  said  deed  was  not  exe- 
cuted by  virtue  of  any  bargain  made  with  the  said  J.  Stewart  and 
any  of  his  creditors,  except  only  that  it  was  understood  between  the 
said  J.  Stewart  and  his  creditors  so  executing  the  deed  that  the  said 
J.  Stewart  was  not  to  be  made  a  bankrupt  They,  however,  insisted 
upon  the  said  deed  being  valid,  and  alleged  that  it  was  executed  by 
nearly  all  the  creditors  of  J.  Stewart,  (above  thirty  in  number,)  and 
before  the  institution  of  the  plaintiff's  first  suit  against  the  said  J. 
Stewart 

Mr.  Stuart  and  Mr.  Terrell,  for  the  plaintiff,  contended  that  the 
deed  of  November,  1846,  was  a  mere  deed  of  agency,  and  created  no 
trust  in  favor  of  the  creditors ;  that  the  possession  of  the  property 
was  the  same  as  if  it  still  remained  in  Stewart's  own  possession,  and 
that  there  was  no  evidence  of  any  contract  with  the  creditors.  There 
was  no  covenant  on  the  part  of  the  creditors  not  to  sue,  which  proved 
it  was  a  mere  deed  of  agency.  There  was  in  fact  no  contract  and 
no  relation  between  Stewart  and  the  creditors,  and  nothing  to  make 
the  claim  of  the  creditors  other  than  it  was  before  the  deed.  It  was 
only  a  conveyance  by  a  debtor  for  distribution  of  his  estate  among 
his  creditors,  and  such  a  deed  could  give  them  no  right  whatever,  and 
it  might  be  revoked  at  any  time  by  Stewart  himself.  There  was 
nothing  in  this  deed  to  take  it  out  of  the  authority  of  Garrard  v. 
Lard  Lauderdale,  3  Sim.  1.  Acton  v.  Woodgate,  2  MyL  &  K.  492 ; 
s.  c.  3  Law.  J.  Rep.  (n.  s.)  Chanc.  83.  Wilding'  v.  Richards,  1  Coll. 
655 ;  s.  c.  14  Law  J.  Itep.  (n.  s.)  Chanc.  211.  Gibbs  v.  Lady  Glatnis, 
11  Sim.  684, 

Mr.  BetheU  and  Mr.  Nevinson,  for  the  defendant,  Stewart,  read  from 
his  answer  the  allegation  that  it  was  agreed  at  the  time  of  executing 
the  creditors'  deed  that  the  plaintiff's  claim  should  be  satisfied  before 
that  of  the  other  creditors.  The  trustees  had  consequently  broken 
their  agreement,  and  Mr.  Stewart  was  subjected  to  the  opprobrium 
of  their  misconduct  It  was  contended  that  the  deed,  although  good 
against  the  creditors,  was  invalid  as  against  the  plaintiff,  on  the 
ground  that  it  had  been  executed  at  the  time  when  a  suit  had  been 
instituted  for  payment  of  the  plaintiff's  legacy,  or  that  at  any  rate 
the  trustees  hap  notice  of  the  plaintiff's  claim.     The  deed  was  in 
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effect  a  fraudulent  conveyance  as  against  the  plaintiff,  who  was  not 
a  consenting  party  to  the  transaction. 

Mr.  Rolt  and  Mr.  Amphlett}  for  the  trustees  of  the  creditors'  deed, 
contended  that  the  bill  did  not  allege  any  thing  for  the  purpose  of 
setting  aside  the  deed,  except  that  it  was  a  mere  deed  of  agency. 
The  plaintiff's  debt  was  not  provided  for  by  the  deed,  but  how  was  it 
possible  to  set  the  deed  aside  when  there  was  not  a  word  in  the  bill 
to  impeach  it?  The  bill  did  not  ask  that  the  deed  might  be  set 
aside,  but  only  that  the  execution  of  it  might  be  restrained  so  far  as 
it  interfered  with  the  writs  of  elegit  and  sequestration.  It  had  been 
urged  that  the  deed  was  not  executed  before  the  institution  of  the 
first  suit,  but  that  was  denied  by  the  evidence  on  the  part  of  the 
trustees.  The  only  ground  then  on  which  the  relief  could  be  granted, 
was  that  the  deed  was  a  mere  deed  of  agency,  but  there  was  suffi- 
cient authority  that  this  argument  was  of  no  avail.  There  was  here 
an  express  trust  created  for  the  creditors,  and  the  deed  was  irrevocable 
by  Stewart  as  against  them.  It  was  true  there  was  no  consideration 
expressed  to  be  given  to  the  debtor,  but  this  made  no  difference.  The 
creditors  had  executed  the  deed,  and  the  trust  was  equally  valid  and 
capable  of  being  enforced  against  Stewart.  The  following  cases  were 
cited :  Browne  v.  Cavendish,  1  J.  &  L.  606.  Simmonds  v.  Palles,  2 
Ibid.  489.     Fitzgerald  v.  Stewart,  2  R.  &  M.  457. 

Mr.  Stuart,  in  reply. 

Rolfe,  V.  C,  reserved  his  judgment 

December  2,  X850.  Rolfe,  V.  C.  This  was  a  bill  filed  by  Mrs. 
Mackinnon  against  James  Stewart  and  three  persons  named  William 
Cripps,  Edward  William  Burgess,  and  Joseph  Hannah,  to  whom 
Stewart  had  conveyed  all  his  property  in  trust  for  payment  of  such 
of  his  creditors  as  should  execute  that  deed.  Mrs.  Mackinnon  filed 
this  bill  in  the  character  of  a  creditor  of  Stewart,  under  a  decretal 
order  of  this  Court,  made  on  the  11th  of  May,  1848,  in  another  cause, 
in  which  she  was  plaintiff  and  Stewart  was  sole  defendant,  by  which 
decretal  order  Stewart  had  been  directed  to  pay  several  sums  of 
money,  and  also  to  bring  a  further  sum  of  money  into  Court  to  be 
secured  and  invested  for  her  benefit  during  her  life.  Stewart  not 
having  made  any  of  the  payments  according  to  the  order,  Mrs.  Mac- 
Kinnon obtained  a  writ  of  elegit  directed  to  the  sheriff  of  Middlesex, 
and  also  a  writ  of  sequestration  against  Stewart.  But  neither  of 
these  writs  had  produced  any  beneficial  result  to  her.  In  this  state 
of  circumstances,  she,  on  the  1st  of  March,  1849,  instituted  the  present 
suit,  alleging  that,  on  the  20th  of  November,  1846,  Stewart,  by  a 
deed  of  that  date  made  between  himself  of  the  first  part,  the  three 
other  defendants  of  the  second  part,  and  the  several  other  persons 
creditors  of  Stewart  who  should  execute  the  deed  of  the  third  part, 
conveyed  all  his  estate,  real  and  personal,  to  the  three  other  defend- 
ants, upon  trust  to  sell  and  apply  the  money  thereby  produced  in 
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payment  of  the  debts  of  the  parties  thereto  of  the  second  and  third 
parts  ratably  according  to  the  amount  of  their  debts.  The  bill  then 
states  that  the  deed  was  executed  by  only  a  few  of  the  creditors  of 
Stewart,  and  only  a  short  time  before  the  institution  of  the  present 
suit,  without  consideration,  and  not  by  virtue  of  any  bargain  with 
Stewart,  their  debtor.  The  bill  also  states,  that  on  the  24th  of  No- 
vember, 1848,  the  plaintiff  caused  the  decretal  order  of  the  11th  of 
May  preceding  to  be  duly  registered  in  the  Court  of  Common  Pleas, 
pursuant  to  1  &  2  Vict.  c.  110.  s.  19,  so  as  to  make  it  a  charge  on 
the  real  estate  of  Stewart.  The  prayer  of  the  bill  is,  that  the  deed 
of  the  20th  of  November,  1846,  may  be  declared  to  be  a  mere  volun- 
tary deed  of  agency,  and  that  the  trustees  may  be  restrained  from 
setting  it  up  against  the  plaintiff's  writs  of  elegit  and  sequestration, 
and  from  disposing  of  any  part  of  the  property  still  remaining  vested 
in  them,  or  otherwise  executing  any  of  the  powers  conferred  on  them 
by  the  deed ;  and  that  it  may  be  declared  that  on  the  expiration  of 
a  year  from  the  24th  of  November,  the  plaintiff  will  be  entitled  to 
an  equitable  charge  for  the  sums  decreed  to  be  paid  by  Stewart,  with 
consequential  directions  for  making  that  charge  available.  Stewart, 
,  by  his  answer,  admits  the  plaintiff's  demand  against  him,  and  he  also 
admits  the  execution  of  the  deed  of  trust ;  but  he  says  it  was  execu- 
ted on  an  express  agreement  with  the  trustees  that  they  should,  out  of 
the  money  coming  to  their  hands,  in  the  first  instance  pay  the  plaintiff 
her  demand  in  full  before  the  other  creditors  should  receive  any  thing. 
I  mention  this  passage  in  Stewart's  answer  merely  in  order  at  once  to 
dispose  of  it  by  saying  it  has  no  reference  to  the  case  made  by  the 

!>laintiff,  and  would  give  rise  to  an  equity  (if  any)  totally  different 
rom  that  asserted  by  the  bill.  The  trustees  by  their  answer  insist 
on  the  deed,  and  allege  it  was  executed  by  nearly  all  the  creditors, 
(above  thirty  in  number,)  not  only  before  the  institution  of  this  suit, 
but  before  the  institution  of  the  former  suit,  in  which  the  plaintiff 
obtained  the  decree  against  Stewart,  and  this  is  proved  to  have  been 
the  case  by  the  deposition  of  witnesses  examined  in  the  cause.  The 
former  bill  against  Stewart  w?|s  filed  on  the  18th  of  June,  1847,  and 
the  deed  is  proved  to  have  been  executed  by  thirty-one  out  of  thirty- 
four  of  the  creditors,  who  have  signed  it  on  various  days  from  the  4th 
of  May  to  the  26th  of  June.  It  is  true,  indeed,  that  early  in  the 
month  of  May  the  plaintiff  gave  notice  to  the  trustees  of  her  inten- 
tion to  proceed  against  Stewart,  but  this  is  not  material  Knowl- 
edge on  the  part  of  the  trustees,  or  notice  given  to  them,  that  the 
proceedings  in  equity  were  on  the  eve  of  being  instituted  by  a  party 
claiming  to  have,  and  who  ultimately  turned  out  to  have,  an  equi- 
table demand  against  the  debtor,  can  have  no  bearing  on  the  ques- 
tion—  what  is  the  true  nature  of  the  deed.  On  this,  which  is  in 
truth  the  only  question  in  the  cause,  I  entertain  no  doubt  whatever. 
This  is  clearly  not  a  mere  deed  constituting  the  trustees  the  agents 
of  the  debtor,  but  a  deed  effectually  creating  certain  trusts  for  the 
benefit  of  the  creditors,  and  of  which  trusts  they  or  such  of  them  as 
have  executed  it  have  a  right  to  insist  on  the  performance. 

The  doctrine  of  this  Court  as  to  mere  deeds  of  agency  is  perfectly 
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simple  and  intelligible.  It  is  competent  to  any  one  to  make  another 
his  agent  or  attorney  to  get  in  his  property  and  apply  it  in  payment 
of  his  debts,  or  in  any  other  mode  he  may  direct  And  after  he  has 
done  so,  he  may  at  his  pleasure  revoke  the  authority  so  given,  and 
direct  any  other  disposition  of  his  property  which  he  may  prefer. 
What  was  really  decided  in  Garrard  v.  Lord  Lauderdale  and  other 
cases  involving  the  same  point  was  only  this,  that  in  such  a  case  the 
conveyance  ot  property  to  the  agent  makes  no  difference  as  to  the 
right  of  revocation  in  the  debtor.  The  party  in  whom  the  property 
has  been  vested  is  a  mere  trustee  for  the  debtor  by  whom  it  has  been 
conveyed  to  him.  He  still  is  the  mere  agent  or  attorney,  or  in  the 
nature  of  an  agent  or  attorney  of  the  debtor,  and  must  obey  his  di- 
rections as  to  the  disposal  of  the  property.  On  the  other  hand,  it  is 
abundantly  clear  on  the  authorites,  that  where  a  creditor  is  party  to 
a  deed  whereby  his  debtor  conveys  property  to  a  trustee  to  be  ap- 
applied  in  liquidation  of  the  debt  due  to  that  creditor,  the  deed  is  as 
to  the  creditor  irrevocable.  A  valid  trust  is  created  in  his  favor,  and 
the  relation  between  the  debtor  and  trustee  is  no  longer  that  of  mere 
principal  and  agent.  Of  course,  that  which  is  true  where  a  single 
creditor  is  the  cestui  que  trust  is  at  least  equally  so  where  there  are 
many  creditors.  Nor  does  the  creditor  executing  the  deed  become 
less  a  cestui  que  trust  because  he  gives  nothing  to  the  debtor  as  a  con- 
sideration for  the  trust  created  in  his  favor,  or  because  it  was  the 
voluntary,  unsolicited  act  of  the  debtor  to  create  the  trust  I  never 
knew  that  any  question  had  been  raised  on  this  subject,  as  against 
creditors  who  had  executed  the  deed,  and  so  made  themselves  cestuis 
que  trust  Where  they  have  not  executed  the  deed,  questions  have 
often  arisen  how  far,  by  having  been  apprised  of  its  execution,  and 
so  perhaps  been  induced  to  do  or  abstain  from  doing  something 
which  may  affect  their  interests,  they  may  not  have  acquired  the 
rights  of  cestuis  que  trust.  This  is  the  question  referred  to  by  Sir 
John  Leach  in  Acton  v.  Woodgate,  and  by  Sir  E.  Sugden  in  Broume 
v.  Cavendish.  But  where,  as  in  the  present  case,  the  creditors  have 
actually  executed  the  deed,  I  apprehend  there  is  no  longer  any  pos- 
sibility of  treating  it  as  a  mere  voluntary  deed  of  agency  revocable 
by  the  debtor. 

I  have  already  stated  that  here  the  deed  appears  to  have  been 
executed  by  nearly  all  the  creditors  before  the  plaintiff  instituted  her 
former  suit  against  Stewart,  but  it  makes  no  difference  in  my  view 
of  the  case  whether  the  deed  was  executed  before  or  after  the  institu- 
tion of  that  suit,  or  even  before  or  after  the  institution  of  this  suit 
Where  the  inquiry  is — whether  a  deed  has  been  executed  with  the 
fraudulent  intention  of  defeating  or  delaying  creditors,  it  may  be 
very  important  to  know  when  it  was  executed.  But  such  an  inquiry 
would  be  wholly  beside  the  question,  whether  the  deed  is  or  is  not 
revocable  as  being  a  mere  deed  of  agency.  And  the  whole  of  the 
plaintiff's  supposed  equity  is  made  by  her  bill  to  rest  on  the  ground 
that  the  deed  in  this  case  is  a  mere  deed  of  agency,  and  not  a 
deed  creating  a  valid  trust  capable  of  being  enforced  by  creditors 
against  Stewart     She  wholly  tails  to  establish  this  proposition,  on 
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which  alone  her  case  depends.  There  is  no  suggestion  of  any  fraud, 
nor  indeed  of  any  invalidity  of  the  deed,  except  as  being  a  mere  revo- 
cable instrument  The  plaintiff,  therefore,  having  failed  to  establish 
a  title  to  any  equitable  relief  whatever,  her  bill  must  be  dismissed 
with  costs. — Bill  dismissed  against  all  the  defendants. 


Tetlow  v.  Ashton.1 

November  15, 1850. 

Will —  Construction— Heir  at  Law. 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate  to  trustees  upon  trust 
(after  certain  life  estates)  for  the  heir  at  law  of  his  family  then  living,  whosoever  the  same 
might  be: — 

Held,  that  the  next  of  kin  of  the  testator,  according  to  the  Statutes  of  Distribution,  had  no 
interest  under  the  above  gift 

Joseph  Horsfield,  by  his  will,  dated  the  25th  of  September,  1838, 
devised  and  bequeathed  all  his  real  and  personal  estate  to  R.  Ashton, 
Samuel  Horsfield,  and  J.  Sidebottom,  upon  trust  to  pay  certain  an- 
nuities and  charges  therein  mentioned,  and  then  to  pay  the  income 
to  Ralph  Horsfield  for  his  life.  The  will  then  proceeded  as  follows : 
"  And  should  the  said  Ralph  Horsfield  die  and  leave  lawful  issue,  such 
issue,  if  more  than  one,  to  be  entitled  to  all  my  estates  as  aforesaid, 
share  and  share  alike ;  if  only  one,  then  the  whole  of  my  said  estates 
to  that  one  child  only ;  and,  in  the  event  of  the  said  Ralph  Horsfield 
dying  without  lawful  issue,  my  will  and  mind  is  and  are  that  the 
whole  of  my  said  estates,  both  real  and  personal,  go  to  the  heir  at  law 
of  my  family  then  livingy  whosoever  the  same  may  be ;  and  I  hereby 
order  my  trustees  or  their  heirs,  executors,  administrators  or  assigns, 
or  the  survivor  or  survivors  of  them,  or  the  heirs,  executors,  adminis- 
trators or  assigns  of  such  survivor,  to  give  up  the  whole  of  my  estates, 
both  real  and  personal,  to  such  heir  at  law  of  my  family  then  living 
as  aforesaid." 

The  testator  appointed  his  trustees  his  executors,  and  died  in  Octo- 
ber, 1838,  and  his  executors  proved  his  wilL 

The  bill  iir  this  case,  which  was  filed  by  Z.  Tetlow,  H.  Booth,  and 
G.  Booth,  "  on  behalf  of  themselves  and  all  other  persons,  now  next  of 
kin  of  the  testator,  according  to  the  Statute  of  Distributions,"  against 
R.  Ashton,  Samuel  Horsfield,  and  J.  Sidebottom,  stated  the  will  of 
the  testator,  his  death,  and  the  probate  of  the  will,  and  that  Ralph 
Horsfield  was  then  living,  and  had  not  any  issue ;  and  prayed  for  the 
accounts  of  the  personal  estate  of  the  testator,  and  that  it  might  be 
properly  secured  for  their  benefit 

R.  Ashton  put  in  one  demurrer  to  the  bill,  and  Samuel  Horsfield 
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and  J.  Sidebottom  put  in  another  demurrer.     These  demurrers  now 
came  on  to  be  heard. 

Mr.  James  Parker  and  Mr.  Giffard,  Mr.  Russell,  and  Mr.  Dickinson, 
for  the  demurrers. 

Mr.  Matins  and  Mr.  Bilton,  for  the  bill. 

*  The  following  cases  were  cited :   Gwyrme  v.  Muddock,  14  Ves.  488. 
Vaux  v.  Henderson,  1  Jac.  &  W.  388,  n.    Mounsey  v.  Blamire,  4  Russ. 
384.   Gittings  v.  WDermott,  2  Myl.  &  K.  69 ;  s.  c.  2  Law.  J.  Rep  (n.  s.) 
Chanc  212. 

Knight  Bruce,  V.  C.  This  is  a  limitation  of  real  and  personal 
estate,  in  the  nature  of  a  contingent  remainder  or  future  conditional 
limitation  "  to  the  heir  at  law  of  my  family  then  living ; "  that  is,  at  a 
future  period  which  he  mentions.  It  is  said  that  these  words  mean 
the  testator's  next  of  kin.  I  have  not  heard  any  reasonable  argument 
in  favor  of  this  suggestion.  The  testator  has  used  words  both  familiar 
to  the  law  and  colloquially  familiar,  which  no  person  professional  or 
unprofessional  can  misunderstand.  I  take  the  words, "  the  heir  at  law 
of  my  family,"  to  mean  either  the  person  who  should  then  be  his  heir 
at  law,  or  the  person  who  should  then  be  his  heir  at  law  on  his  father's 
side.  Each  of  these  altogether  excludes  the  claim  here  made.  If 
there  were  any  correcting  or  explanatory  context,  the  case  might  be 
different  I  give  no  opinion  how  the  case  would  have  stood  if  the 
word  tt  heirs"  had  been  used  instead  of  "  heir."  On  that  I  say  nothing. 
Here  is  a  gift  of  personalty  and  really  on  a  future  contingent  event 
u  to  the  heir  at  law  of  my  family."  I  think  that  the  testator  meant 
what  he  said.  The  persons  making  this  claim  have  no  color  of  title. 
Allow  the  demurrers. 

Mr.  Malins  then  asked  that  the  defendants  might  be  allowed  only 
one  set  of  costs,  as  the  case  on  the  demurrers  was  the  same  for  all  the 
defendants. 

Knight  Bruce,  V.  C,  asked  if  the  defendants  appeared  by  the  same 
solicitor,  or  if  there  was  what  might  be  called  a  malicious  severance. 

No  such  having  been  suggested, — 

Knight  Bruce,  V.  C,  allowed  both  sets  of  costs. 
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Balouy  v.  Broadhurst.1 

November  19,  1850. 

Pleading  — ■  Scandal  and  Impertinence  —  Exceptions  —  Allegation* 

of  Fraud. 

Bill  filed  by  the  cestui  que  trust  under  a  marriage  settlement  against  the  trustee  to  compel  him 
to  pay  a  sum  of  money,  which  the  husband  had  covenanted  to  settle,  but  which  covenant 
the  trustee  had  neglected  to  enforce  previously  to  the  bankruptcy  of  the  husband,  which 
took  place  some  years  after  his  marriage.  The  bill  alleged  that  for  many  years  the  hus- 
band was  in  prosperous  circumstances,  and  the  covenant  ought  then  to  have  been  enforced. 
The  trustee,  by  his  answer,  stated  as  a  reason  for  his  not  having  been  able  to  enforce  the 
covenant,  that  the  husband,  at  the  time  of  his  marriage,  was  in  very  needy  and  embarrassed 
circumstances,  and  continued  so  until  his  bankruptcy.  The  answer  then  set  forth  several 
transactions,  alleged  to  have  been  fraudulently  contrived  by  the  husband,  and  that  he  htfd 
in  various  other  matters,  both  previously  and  subsequently  to  his  marriage,  resorted  to 
fraudulent  means  to  supply  his  wants  and  avert  discovery  of  his  true  position.  The  Mas- 
ter had  allowed  exceptions  to  such  passages  of  this  answer  as  contained  allegations  of 
fraud  against  the  husband,  on  the  ground  that  they  were  scandalous  and  impertinent:  — 

Held,  upon  exceptions  to  the  Master's  report,  that  where  the  bill  alleged  solvency,  it  was  not 
irrelevant  for  the  defendant  to  introduce  a  statement  of  fraudulent  practices  committed 
from  time  to  time  to  conceal  the  fact  of  insolvency. 

The  bill  stated,  that  by  a  settlement  made  upon  the  marriage  of 
the  plaintiff,  Emma  B.  Balguy,  with  the  defendant,  Bryan  T.  Balguy, 
the  said  Bryan  T.  Balguy,  in  consideration  of  the  said  intended  mar- 
riage and  in  consideration  of  a  legacy  or  sum  of  2000/.,  to  which,  upon 
the  solemnization  thereof,  the  said  Bryan  T.  Balguy  would  become 
entitled  in  right  of  his  intended  wife,  did  covenant  with  T.  Bent  and 
the  defendant,  J.  Broadhurst,  the  trustees  of  the  said  settlement,  that 
he,  the  said  Bryan  T.  Balguy,  would,  within  six  months  after  the 
marriage,  pay  to  the  said  trustees  the  sum  of  8000/.,  with  interest  in 
the  mean  time,  after  the  rate  of  5/.  per  cent,  per  annum  from  the  date 
of  the  marriage,  or  that  he  would  otherwise  secure  to  be  paid  unto 
such  trustees  the  said  sum  of  8000/.  and  interest  by  mortgage  of  free- 
hold estates.  And  it  was  thereby  agreed  that  the  said  trustees  should 
stand  possessed  of  the  said  sum  of  8000/.,  upon  trust  to  invest  the 
same  in  government  securities,  and  pay  out  of  the  dividends  thereof,  to 
the  said  Emma  Balguy,  during  the  joint  lives  of  her  and  her  husband, 
the  sum  of  100/.  for  her  separate  use,  and  pay  the  surplus  of  such 
dividends  to  the  said  Bryan  T.  Balguy;  and  upon  the  decease  of 
either  of  them,  to  pay  the  whole  dividends  to  the  survivor ;  and  after 
the  death  of  the  survivor,  to  stand  possessed  of  the  said  sum  of  8000/. 
for  the  benefit  of  the  children  of  the  marriage,  to  be  paid  to  them  in 
manner  therein  provided  for. 

The  bill  then  stated  that  the  marriage  was  duly  solemnized,  and 
that  the  other  plaintiffs  were  the  only  issue  living  of  such  marriage ; 
that  the  said  T.  Bent  never  accepted  the  trust  reposed  in  him  by  the 
settlement,  or  in  any  manner  acted  therein ;  that  the  said  J.  Broad- 
hurst, by  accepting  the  said  trust,  became  bound  to  enforce  the  per- 
formance by  the  defendant,  Bryan  T.  Balguy,  of  his  covenant  to  pay 
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or  secure  the  sum  of  8000/.  within  six  months  after  the  said  marriage ; 
that  the  said  Bryan  T.  Balguy  had  never  paid,  or  secured  to  be  paid, 
such  sum  of  8000/.,  and  the  same  was  allowed  to  remain  due  up  to 
the  time  of  the  bankruptcy  of  Bryan  T.  Balguy,  which  took  place  in 
January,  1838 ;  that  although  the  defendant,  Bryan  T.  Balguy,  was, 
for  some  years  after  his  marriage  with  the  plaintiff,  Emma  Balguy, 
in  prosperous  circumstances,  and  fully  able  to  pay  the  said  sum  of 
8000/.,  or  to  secure  the  payment  thereof  by  mortgage,  according  to 
his  covenant,  the  defendant,  J.  Broadhurst,  never  took  any  proceedings 
whatever  to  enforce  the  performance  of  the  covenant ;  and  the  whole 
benefit  thereof  had  been  lost  to  the  plaintiff  by  reason  of  the  bank- 
ruptcy of  the  said  Bryan  T.  Balguy ;  that  no  dividend  has  been  paid, 
or  was  likely  to  be  paid,  to  the  creditors  of  the  said  bankrupt,  and  he 
had  obtained  his  certificate,  and  was  thereby  discharged  from  any 
claim  or  demand  upon  him  in  respect  of  his  said  covenant.  The  bill, 
therefore,  prayed  that  the  said  J.  Broadhurst  might  be  declared  bound 
to  make  good  the  said  sum  of  8000/.,  and  that  he  might  be  ordered 
to  pay  the  same  into  Court  to  the  credit  of  the  cause,  and  that  the 
same  might  be  secured  for  the  benefit  of  the  plaintiffs,  according  to 
the  provisions  of  the  settlement 

The  defendant,  J.  Broadhurst,  by  his  answer,  stated  that,  from  what 
he  had  ascertained,  he  believed  that,  so  far  from  the  said  Bryan  T. 
Balguy  having,  at  the  time  of  his  said  marriage,  been  a  wealthy  man 
and  in  prosperous  circumstances,  he  was  then,  and  continued  thence- 
forth up  to  the  time  of  his  bankruptcy,  in  very  needy  and  embar- 
rassed circumstances,  and  wholly  unable  to  pay  the  said  sum  of 
8000/.,  and  that  at  the  time  of  the  marriage  he  owed  and  was  still 
liable  to  various  parties  for  various  sums  of  money,  altogether  to  a 
very  large  amount,  and  that  such  debts  and  liabilities  had  accumu- 
lated upon  the  said  Bryan  T.  Balguy  by  reason  of  his  not  having  the 
means,  out  of  property  possessed  by  him  of  any  description,  to  pay 
them  off  and  free  himself  therefrom,  and  that  the  said  Bryan  T.  Bal- 
guy continued  subject  to  heavy  liabilities  subsequently  to  the  time 
of  the  said  marriage,  and  up  to  the  time  of  his  bankruptcy,  and  that, 
during  all  the  time  aforesaid  he  was,  in  fact,  insolvent,  and  that  he 
had,  even  before  his  said  marriage,  been  necessitated  to  resort  to  vari- 
ous fraudulent  means  to  supply  his  wants  and  avert  the  discovery  of 
his  true  position ;  and,  in  particular,  the  defendant  stated  that,  in  the 
year  1818,  the  said  Bryan  T.  Balguy,  by  means  of  a  bank  power  of 
attorney,  obtained  possession  of  and  fraudulently  applied  to  his  own 
use  a  sum  of  3000/.  bank  annuities,  which,  on  the  marriage  of  his 
first  wife,  was  settled  for  the  benefit  of  himself  and  his  said  wife,  and 
the  said  Bryan  T.  Balguy  led  this  defendant  to  believe  that  the  pro- 
ceeds of  the  sale  of  bank  annuities  had  been  placed  out  at  mortgage, 
and  he  from  time  to  time  gave  this  defendant  credit  for  the  interest ; 
that  the  said  fraud  continued  undiscovered  by  this  defendant  until  a 
few  months  before  the  bankruptcy  of  the  said  Bryan  T.  Balguy,  when 
it  was  too  late  to  recover  from  him  the  amount,  and  the  said  Bryan 
T.  Balguy,  in  his  balance  sheet  under  his  bankruptcy,  inserted  the  de- 
fendant as  a  creditor  for  3200/.  in  respect  of  the  proceeds  of  the  sale 
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of  the  said  bank  annuities.  The  defendant  then  proceeded  to  detail 
other  transactions  in  which  the  said  Bryan  T.  Balguy  had  been  en- 
gaged, and  by  which  he  alleged  that  various  large  sums  of  money 
had  been  fraudulently  obtained ;  and  the  defendant  further  alleged 
that  he  believed  the  said  Bryan  T.  Balguy  had  in  various  other  mat- 
ters, both  previously  and  subsequently  to  his  marriage,  been  com- 
pelled to  resort,  and  had  resorted,  to  fraudulent  means  to  supply  his 
wants. 

Nine  different  exceptions  were  taken  by  the  plaintiffs  to  such  pas- 
sages in  the  answer  of  the  defendant,  John  Broadhurst,  as  contained 
allegations  of  fraud  against  the  said  Bryan  T.  Balguy,  on  the  ground 
that  they  were  scandalous  and  impertinent  The  Master,  before 
whom  the  exceptions  were  heard,  allowed  them  all,  and  the  cause  now 
came  on  upon  exceptions  to  the  Master's  report 

Mr.  Rolt  and  Mr.  Lake  Russell,  in  support  of  the  exceptions  to  the 
Master's  report,  contended  that  it  was  necessary  for  the  defendant,  in 
his  answer,  to  set  forth  the  reasons  why  he  was  unable  to  compel 
Bryan  Balguy  to  fulfil  his  covenant  If  the  passages  in  the  answer 
were  in  any  way  material  to  the  issue  of  the  solvency  or  insolvency 
of  Bryan  Balguy,  they  were  not  impertinent,  and  consequently  not 
scandalous.  These  facts  were  absolutely  necessary  for  the  Court  to 
be  informed  of  at  the  hearing,  and  if  they  were  not  stated,  further 
inquiries  ought  to  be  directed.  The  expressions  used  in  the  answer 
were,  moreover,  called  for  by  the  pointed  form  of  the  interrogatories. 
The  sixth  interrogatory  was  in  these  words :  "  Whether  the  defend- 
ant, Bryan  Balguy,  was  not  for  some  years  or  for  some  and  what 
time  after  his  marriage  with  the  plaintiff,  in  prosperous  circumstances,  . 
and  whether  not  fully,  or  to  some  and  what  extent,  able  to  pay  the 
said  sum  of  8000£,  or  to  secure  the  payment  thereof  by  a  mortgage 
of  freehold  estates,  according  to  his  covenant ;  and  whether  the  de- 
fendant, John  Broadhurst,  ever,  and  when,  took  any  and  what  pro- 
ceedings to  enforce  the  performance  of  the  said  covenant,  and  whether 
or  not  the  whole,  or  some  and  what  part,  of  the  benefit  of  the  said 
covenant  has  not  been  since  lost  to  the  plaintiffs,  and  whether  or  not 
by  the  bankruptcy  of  the  said  Bryan  Balguy,  or  how  otherwise."  The 
ninth  interrogatory  was  of  the  same  searching  description :  "  Whether 
the  defendant,  Bryan  Balguy,  was  not  at  the  time  of  his  said  mar- 
riage, and  whether  not  for  many  years,  or  some  and  what  time  after- 
wards, seized  or  entitled  to  real  estates,  or  some  and  what  estates,  and 
whether  not  of  the  value  of  15,000/.  and  upwards,  or  some  and  what 
value ;  and  whether  he  was  not  for  many  years,  or  some  and  what 
time,  after  his  marriage,  perfectly  competent  to  perform  his  covenant, 
and  whether  he  might  not  have  been  compelled  to  perform  the  same 
if  the  defendant,  John  Broadhurst,  bad  taken  proper  proceedings  for 
that  purpose,  or  how  otherwise,  and  how  does  the  defendant,  John 
Broadhurst,  make  out  the  contrary."  The  case  of  Robson  v.  Lord 
Brougham,  19  Law  J.  Rep.  (n.  s.)  Chanc  465,  was  a  direct  author- 
ity on  this  point;  where  the  Vice  Chancellor  of  England  held, 
that  the  defendant  was  entitled  to  set  forth  his  reasons .  for  disfre- 
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lieving  the  accuracy  of  the  plaintiff's  accounts,  owing  to  certain  pri- 
vate transactions  which  had  taken  place  between  the  plaintiff  and  the 
defendant,  unconnected  with  the  question  in  the  cause.  The  bill 
alleged  that  Bryan  Balguy  was  in  good  circumstances,  and  it  was 
necessary  for  the  defendant  to  state  what  he  had,  because,  if  not  im- 
possible, it  was  at  any  rate  most  improbable,  that  a  rich  man  would 
have  had  recourse  to  the  fraudulent  practices  alleged,  and  conse- 
quently they  were  pregnant  evidence  of  his  poverty.  The  following 
cases  were  also  cited :  Maitland  v.  Bateman,  13  Law  J.  Rep.  (n.  s.) 
Chanc.  27&  Pearson  v.  Knapp,  1  Myl.  &  K.  312.  Everett  v.  Pryth- 
ergch,  12  Sim.  365 ;  s.  c  11  Law  J.  Rep.  (n.  s.)  Chanc.  54. 

Mr.  Bethel!  and  Mr.  Amphlett,  for  the  Master's  report,  contended 
that  all  the  expressions  in  the  defendant's  answer  were  irrelevant  and 
grossly  scandalous.  The  passages  excepted  to,  both  in  substance, 
and  in  the  mode  and  form  in  which  they  were  stated,  were  not  perti- 
nent It  was  clear  that  you  might  state  a  material  fact  in  an  imper- 
tinent manner,- so  as  to  render  the  whole  impertinent,  and  it  might  be 
so  mixed  up  and  diluted  in  a  series  of  impertinent  matters,  that  it 
might  be  impossible  to  separate  them.  The  passages  excepted  to  were 
not  material  to  the  issue.  Every  thing  material  was  stated  in  an  unob- 
jectionable form,  and  was  not  challenged,  but  the  rest  was  only  intro- 
duced to  give  needless  pain  to  the  individual  attacked ;  and  in  this  case 
it  was  the  more  objectionable,  as  the  passages  complained  of  were  con- 
tained in  the  answer  of  one  defendant,  and  against  another  defendant. 
So  far  as  the  answer  involved  the  assertion  of  the  necessitous  circum- 
stances of  Mr.  Balguy,  it  was  a  repetition ;  and  so  far  as  it  imputed 
fraud,  it  was  irrelevant  The  alleged  fraud  was  not  only  not  conclu- 
sive evidence,  but  it  was  no  evidence  at  all  of  Mr.  Balguy's  insol- 
vency. Some  of  the  passages  complained  of  related  to  what  took 
place  before  Mr.  Balguy's  marriage  with  the  plaintiff.  These  were 
clearly  irrelevant,  as  they  did  not  affect  his  circumstances  at  the  pe- 
riod when  the  covenant  was  to  have  been  enforced.  If  such  state- 
ments were  allowed  in  an  answer,  a  defendant  might  rake  up  all  the 
unfortunate  or  immoral  acts  of  a  man's  life,  for  the  purpose  of  annoy- 
ing him.  Supposing  he  had  committed  fraudulent  acts,  they  would 
not  show  that  he  was  in  such  circumstances  as  to  be  unable  to  per- 
form his  covenant 

Mr.  Lake  Russell,  in  reply,  cited  The  Attorney  General  v.  Richards, 
6  Beav.  444 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  363 ;  on  appeal,  12 
CI.  &  F.  30. 

Rolfe,  V.  C.  The  matter  excepted  to  consists  mainly  of  state- 
ments of  fraudulent  acts  resorted  to  by  the  husband  for  raising  money 
partly  before  and  partly  after  his  marriage.  The  passages  are  pref- 
aced with  this  statement,  that  the  defendant  had,  even  before  his 
marriage,  been  necessitated  to  resort  to  fraudulent  means  to  supply 
his  wants  and  avert  the  discovery  of  his  true  position.  I  do  not  think 
that  this  is  irrelevant  It  is  necessary  to  state,  as  a  reason  for  his  not 
vol.  i.  15 
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being  able  to  perform  his  covenant,  that  he  had  been  compelled  to 
resort  to  these  practices.  If  a  man  is  charged  with  being  a  rogue, 
that  is  nothing ;  but  where  the  question  is,  whether  any  benefit  would 
have  arisen  to  the  estate  if  the  defendant  had  taken  proceedings  to 
compel  him  to  pay  a  sum  of  money,  it  is,  I  think,  quite  compe- 
tent for  the  defendant  to  say  that  he  had  been  fraudulently  obtaining 
money  to  cover  his  expenses.  The  bill  contains  statements  of  facts 
to  show  his  solvency  at  the  time  when  he  ought  to  have  executed  his 
covenant,  and  that  he  was  then  possessed  of  certain  property.  I 
should  not  be  dealing  an  equal  measure  of  justice  if  I  allowed  the 
bill  to  state  facts  showing  solvency,  and  refused  to  allow  the  answer 
to  state  facts  showing  insolvency.  It  does  not  appear  to  me  that 
such  statements  are  irrelevant.  W  hether  the  word  "  fraud  "  is  coupled 
with  such  statements,  is  of  no  importance.  The  last  exception  is  to 
these  words :  "  The  defendant  believes  that  in  various  other  matters 
the  said  Bryan  Balguy  had,  both  previously  and  subsequently  to  his 
marriage,  been  compelled  to  resort  to  fraudulent  means  to  supply  his 
wants."  That  follows  the  same  principle,  and  it  appears  to  me  it  is 
relevant  matter.  The  plaintiffs  state  facts  to  show  solvency,  and  the 
defendant  meets  it  by  showing  hopeless  insolvency,  and  by  stating 
that  the  person  had  been  guilty  of  fraudulent  practices  from  time  to 
time,  to  conceal  his  insolvency.  —  Exceptions  to  the  Master's  report 
allowed. 


In  re  The  Direct    Birmingham,  Oxford,  Reading  and  Brighton 

Railway  Company,  Ex  parte  Walstab.1 

November  14,  1850. 

Company —  Winding-up  Act —  Contributory —  Shareholder. 

B.  Walstab  had  taken  shares  in  the  above  company,  and  had  paid  the  deposit,  but  had  since 
recovered  back  the  deposit  in  an  action  at  law  against  one  of  the  directors :  — 

Held,  that  she  was  not  liable  as  a  contributory  under  the  Winding-up  Act 

This  was  a  motion  that  the  decision  of  the  Master  in  winding  up 
the  above  companies,  whereby  the  name  of  Mrs.  Elizabeth  Walstab 
was  retained  on  the  list  of  contributories,  might  be  reversed. 

It  appeared  in  this  case  that  Mrs.  Walstab  had  applied  for  shares 
in  the  company,  and  had  received  a  letter  of  allotment  in  the  follow- 
ing form :  "  Letter  of  allotment — not  transferable  —  Direct  Birming- 
ham, Oxford,  Reading  and  Brighton  Railway.  Capital  2,000,000£ 
in  80,000  shares  of  25Z.  each,  deposit  2L  12s.  6d.  The  committee  of 
management  have  alloted  to  you  thirty  shares  in  this  undertaking, 
and  I  am  desired  to  request  you  will  pay  the  deposit  of  2L  12s.  6rf 
per  share,  amounting  to  781.  15s.  into  one  of  the  under-mentioned 

*  20  Law  J.  Rep.  (i?.  s.)  Chanc.  58. 
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banks,  on  or  before  Friday,  the  24th  day  of  October,  1845,  or  this 
allotment  will  be  null  and  void.  The  letter,  with  the  banker's  receipt 
appended  hereto,  will  be  exchanged  for  scrip  upon  your  presenting  it 
at  the  office  of  the  company,  and  executing  the  parliamentary  con- 
tract and  subscribers'  agreement,  which  will  be  at  the  above  offices 
on  and  after  the  27th  of  October,  and  due  notice  will  be  given  when 
the  deeds  will  be  sent  into  the  country.  I  am  your  obedient  servant, 
J.  B.  Rayner,  secretary." 

Mrs.  Walstab  paid  her  deposit,  but  afterwards  brought  an  action 
against  Mr.  Spottiswoode,  one  of  the  managing  directors  of  the 
company,  for  the  recovery  back  of  the  deposit. 

The  action  was  tried,  before  the  Court  of  Exchequer,  on  the  12th 
of  June,  1846, 15  Mee.  &  W.  501 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch. 
193 ;  where  it  was  held,  that  there  was  sufficient  evidence  of  the 
final  abandonment  of  the  project,  and  that  on  its  abandonment  under 
the  circumstances  stated,  the  plaintiff  was  entitled  to  recover  back,  as 
money  had  and  received  to  her  use,  the  whole  sum  paid  by  her. 

Mr.  JRott  and  Mr.  Bagshawe  appeared  in  support  of  the  motion,  and 
contended,  that  Mrs.  Walstab  ought  to  be  excluded  from  the  list  of 
contributories,  on  the  ground  that,  having  received  back  her  deposit, 
the  contract  was  rescinded,  and  that  she  was,  therefore,  no  longer  a 
contributory. 

Mr.  BetheU  and  Mr.  Roxburgh,  in  support  of  the  Master's  report, 
contended,  that  Mrs.  Walstab  was  still  a  contributory  under  the 
Winding-up  Act,  and  liable  to  be  placed  on  the  list ;  that  the  con- 
tract was  not  rescinded  by  the  repayment  of  the  deposit.  The  allot- 
ment of  shares  to  her  was  by  the  company,  and  the  contract  was 
entered  into  with  the  company,  but  the  action  to  recover  back  the 
deposit  was  not  brought  against  the  company,  but  against  an  indi- 
vidual member  of  the  company. 

Rolfe,  V.  C,  said  this  case  came  under  the  same  rule  as  that 
which  he  had  applied  to  the  cases  of  Ex  parte  Maudslay,  ante^  and 
Ex  parte  Carmichaelj  ante.  The  Master's  decision  must,  therefore, 
be  reversed,  and  Mrs.  Walstab's  name  must  be  removed  from  the 
list  of  contributories.  The  costs  of  all  parties  of  this  application, 
and  of  the  proceedings  before  the  Master,  to  come  out  of  the  estate. 
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Follett  v.  Jefferyes.1 

November  6;  December  2, 1850. 

Solicitor  and  Client  —  Confidential  Communications  —  Production  — 

Sufficiency  of  an  Answer. 

The  defendant  J.  Taylor,  was  entitled  to  an  annnitj  under  a  will,  subject  to  a  proviso,  that 
if  he  attempted  to  charge  or  dispose  of  each  annuity,  it  should  be  applied  by  toe  executors 
for  the  benefit  of  the  said  J.  Taylor  or  his  wife,  or  such  other  persons  mentioned  in  the 
will  as  the  executors  should  think  fit.  A  writ  of  sequestration  having  issued  against  J. 
Taylor,  he  assigned  his  annuity  to  a  trustee  for  the  benefit  of  his  wife.  The  sequestrators 
filed  this  bill  to  set  aside  the  assignment,  alleging  that  it  was  a  fraudulent  arrangement  to 
defeat  their  claims.  The  wife  of  the  defendant,  J.  Taylor,  by  her  answer,  stated  that  tho 
object  of  the  assignment  by  J.  Taylor  was  to  effect  a  forfeiture  of  the  annuity,  in  the  ex* 
pectation  that  the  executors  of  the  testator  would  apply  it,  or  some  portion  of  it,  for  the 
benefit  of  his  wife,  and  at  the  same  time  to  defeat  the  claims  of  the  plaintiffs.  She  sub- 
mitted that  6he  was  not  bound  to  produce  the  documents  and  communications  which 
passed  between  her  and  her  solicitor  relative  to  the  assignment.  The  answer  was  ex- 
excepted  to  for  insufficiency: — 

Held,  that  there  was  no  fraud  in  this  transaction ;  that  it  was  one  as  to  which  it  was  per- 
fectly lawful  for  a  client  to  ask,  and  for  a  solicitor  to  give  professional  advice,  and  the  doc- 
uments relating  to  it  were  within  the  admitted  rule  of  privilege. 

The  facts  of  this  case,  which  came  on  upon  exceptions  to  the 
Master's  report,  as  to  the  sufficiency  of  an  answer,  will  be  found  fully 
stated  in  the  judgment  of  the  Vice  Chancellor. 

Mr.  Bethell  and  Mr.  Kinglake,  for  the  plaintiffs,  contended  that  the 
defendant  waa  bound  to  produce  the  documents  relating  to  a  trans- 
action alleged  by  the  bill  to  have  been  devised  between  the  defend- 
ants and  their  solicitor  for  a  fraudulent  object  An  ahnuity  was 
given  to  J.  Taylor  until  he  should  charge  or  dispose  of  it.  He  did 
dispose  of  it,  by  assigning  it  to  a  trustee  for  the  benefit  of  his  wife, 
and  this  transaction  was  effected  for  the  express  purpose  of  defeating' 
the  claims  of  the  plaintiffs  who  were  his  creditors.  This  was  evi- 
dently a  fraud  upon  the  creditors,  and  the  documents  now  sought  for 
related  to  the  preparation  of  the  very  deed  which  it  was  the  object  of 
the  plaintiff's  to  set  aside  on  the  ground  of  fraud.  The  plaintiffs 
alleged  that  these  communications  would  prove  the  fraud  complained 
of,  and  it  was  an  acknowledged  rule  of  the  Court,  that  the  plaintiffs 
had  a  right  to  production  of  such  documents.  The  fraud  alleged 
was,  that  the  client  and  the  solicitor  were  desirous  of  effecting  an 
arrangement,  the  object  of  which  was  to  create  a  breach  of  the  pro- 
viso against  anticipation  in  the  codicil,  and  thereby  to  enable  other 
persons  entitled  to  the  annuity,  upon  the  forfeiture  taking  place,  to 
have  the  benefit  of  the  annuity,  and  that  the  plaintiffs'  claims  might 
be  defeated.  The  apparent  object  of  the  deed,  therefore,  was  to  do 
one  thing ;  but  the  intention  was,  that  it  should  effect  a  different 
thing  altogether.  It  was,  in  fact,  a  cloak  to  conceal  the  real  object 
of  the  transaction  :  that  was  the  fraud  complained  of,  and  the  plain- 
tiffs were  therefore  entitled  to  all  the  communications  which  took 

1  20  Law  J.  Rep.  (if.  s.)  Chanc.  65. 


DURING  THE  YEARS  1850  AND  1851.  173 

Foilett  v.  Jeffeiyes. 

place  between  the  client  and  the  solicitor  with  regard  to  the  transac- 
tion. The  solicitor  in  this  case  was  also  the  trustee  to  the  deed  of 
assignment,  and  was,  therefore,  acquainted  with  all  that  was  intended 
to  be  done. 

Mr.  J.  Parker  and  Mr.  Freeling,  for  the  defendant,  Mrs.  Taylor, 
relied  upon  the  principle  that  communications  between  a  party  and 
his  counsel  or  solicitor,  relating  to  matters  in  dispute  in  the  cause, 
were  protected  from  disclosure.  The  plaintiffs  could  not  deprive  the 
defendant  of  this  protection  by  merely  alleging  that  the  defendant  and 
her  solicitor  had  been  parties  together  in  an  illegal  act,  for  if  that 
were  so,  such  an  allegation  might  be  always  made,  as  it  was  in  this 
case,  without  foundation,  and  the  principle  of  protection  would  be 
destroyed.  The  fraud  alleged  here  was  simply  the  withdrawing  the 
annuity  from  the  power  of  the  sequestrators.  For  the  purpose  of 
doing  so,  Mr.  Taylor  consulted  with  his  professional  advisers  as  to 
the  best  method  of  effecting  the  object,  and  the  result  was,  that  an 
assignment  was  executed,  which  had  the  effect  of  producing  a  for- 
feiture of  the  annuity,  and  giving  it  to  the  parties  entitled  upon  such 
forfeiture.  There  was  nothing  fraudulent  in  such  a  transaction,  and 
the  communications  which  passed,  relative  to  the  manner  of  effecting 
Mr.  Taylor's  object,  ought  to  be  protected  as  privileged  communi- 
cations. 

Mr.  Stuart  appeared  for  another  of  the  defendants. 

The  following  cases  were  cited  during  the  argument :  Reynell  v. 
Sprye,  10  Beav.  51 ;  s.  c.  11  Beav.  618 ;  16  Law  J.  Rep.  (n.  s.)  Chanc. 
117.  JReece  v.  Trye,  9  Beav.  316.  Lord  Walsingham  v.  Goodricke, 
3  Hare,  122.  Holmes  v.  Baddeley,  1  Phil.  476 ;  s.  c.  14  Law  J.  Rep. 
(n.  s.)  Chanc.  113.  Pearce  v.  Pearce,  1  De  Gex  &  Sm.  12 ;  s.  c.  16 
Law  J.  Rep.  (n.  s.)  Chanc.  153.  Greenovgh  v.  Gaskell,  1  Myl.  &  K. 
98.  Dendy  v.  Cross,  11  Beav.  91.  Herring  v.  Clobery,  1  Phil.  91 ; 
S.  c  11  Law  J.  Rep.  (n.  s.)  Chanc.  149. 

Rolfe,  V.  C.  This  was  a  case  of  exceptions  to  the  Master's  re- 
port as  to  the  sufficiency  of  the  answer  of  the  defendant,  Henrietta 
Savill  Taylor,  the  wife  of  the  defendant,  John  Taylor.  The  plain- 
tiffs are  Commissioners  of  Sequestration  appointed  in  a  cause  of 
Cooper  v.  Taylor  and  others,  in  which  the  defendant,  Taylor,  had  been 
ordered  to  pay  a  large  sum  of  money  into  court  Having  made  de- 
fault in  so  doing,  a  writ  of  sequestration  issued  against  him.  The 
object  of  the  present  suit  instituted  by  the  sequestrators  is  to  set  aside 
a  deed,  executed  by  Taylor,  purporting  to  assign  what  was  an  annu- 
ity of  200/.,  to  which  he  was  entitled  under  the  will  and  codicil  of 
Thomas  Cape,  and  by  reason  of  which  assignment,  the  plaintiffs  al- 
lege that  they  have  been  improperly  prevented  from  possessing  them- 
selves of  the  annuity.  Taylor's  title  to  the  annuity  arose  from  the 
second  codicil  to  the  will  of  a  Mr.  Cape,  which  is  as  follows  :  "  I  di- 
rect that  my  executors  and  trustees  do  and  shall,  as  soon  as  conve- 
niently may  be  after  ray  decease,  appropriate  and  set  apart  sufficient 
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funds  whereby  or  wherewith  to  pay  and  satisfy  the  two  annuities 
following,  namely,  an  annuity  of  200/.  free  and  clear  of  all  income  or 
property  tax  or  other  deductions,  for  the  life  of  Captain  John  Taylor, 
of  Lopewood,  in  the  county  of  Southampton,  another  of  the  sons  of 
my  dear  wife  by  her  former  husband,  (meaning  the  defendant,  John 
Taylor,)  and  a  like  annuity  of  200/,  free  of  all  deductions  as  aforesaid, 
for  the  life  of  Alexander  Taylor,  Esq.,  also  another  of  the  sons  of  my 
dear  wife  by  her  former  husband,  and  now  residing  at  Versailles  in 
the  kingdom  of  France,  (meaning  the  defendant,  Alexander  Taylor,) 
and  so  that  the  same  two  annuities  may  be  paid  and  payable  in  equal 
portions,  on  the  25th  of  March,  the  24th  of  June,  the  29th  of  Sep- 
tember, and  the  25th  of  December  in  each  year,  the  first  quarterly 
payment  thereof  respectively  to  be  made  on  such  of  the  said  days  as 
shall  happen  next  after  my  decease ;  and  I  further  direct  that  my 
said  executors  and  trustees  do  and  shall  as  regards  the  first-mentioned 
annuity,"  that  is,  the  annuity  now  in  question,  u  until  John  Taylor 
shall  assign,  charge,  or  otherwise  dispose  of  the  same  or  any  part 
thereof  by  way  of  anticipation,  or  attempt  or  agree  so  to  do,  or  shall 
do  some  act  whereby  the  said  first-mentioned  annuity,  if  payable  to 
himself,  would  become  vested  in  some  other  person  or  persons,  pay 
the  same  to  the  said  John  Taylor  for  his  own  proper  use  and  benefit ; 
but  if  the  said  John  Taylor  shall  assign,  charge,  or  otherwise  dispose 
of  the  said  first-mentioned  annuity,  or  any  part  thereof  by  way  of 
anticipation,  or  attempt  or  agree  so  to  do,x>r  shall  do  some  act  where- 
by the  same  annuity,  if  payable  to  himself,  would  become  vested  in 
some  other  person  or  persons,  then  I  direct,  that  my  said  executors 
and  trustees  do  and  shall  thenceforth,  during  the  remainder  of  the 
life  of  the  said  John  Taylor,  from  time  to  time  pay,  apply  and  dispose 
of  the  said  first-mentioned  annuity  in  such  manner  tor  the  mainte- 
nance and  support  or  otherwise  for  the  benefit  of  all  or  any  one  or 
more  exclusively  of  the  other  or  others  of  them,  the  said  John  Taylor 
and  his  present  or  any  future  wife  and  his  issue,  (if  any,)  and  the  said 
Alexander  Taylor,  if  living,  and  the  person  or  persons  for  the  time 
being  entitled  to  my  residuary  personal  estate  under  my  will  and  this 
codicil,  as  my  said  executors  and  trustees  shall  in  their  absolute  and 
uncontrolled  discretion,  and  without  being  in  any  way  liable  for  the 
exercise  of  such  discretion,  think  proper.  And  I  further  direct  that 
my  said  executors  and  trustees  do  and  shall,  as  regards  the  secondly- 
mentioned  annuity  of  200/.,  until  the  said  Alexander  Taylor  shall 
assign,  charge,  or  otherwise  dispose  of  the  same  or  any  part  thereof 
by  way  of  anticipation,  or  attempt  or  agree  so  to  do,  or  shall  do  some 
act  whereby  the  said  secondly-mentioned  annuity,  if  payable  to  him- 
self, would  become  vested  in  some  other  person  or  persons,  pay  the 
same  to  the  said  Alexander  Taylor  for  his  own  proper  use  and  bene- 
fit ;  but  if  the  said  Alexander  Taylor  shall  assign,  charge,  or  otherwise 
dispose  of  the  said  secondly-mentioned  annuity,  or  any  part  thereof, 
by  way  of  anticipation,  or  attempt  or  agree  so  to  do,  or  shall  do  some 
act  whereby  the  same  annuity,  if  payable  to  himself,  would  become 
vested  in  some  other  person  or  persons,  then  I  direct  that  my  said 
executors  and  trustees  do  and  shall  thenceforth,  during  the  remainder 
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of  the  life  of  the  said  A.  Taylor,  pay  and  apply  and  dispose  of  the 
said  secondly-mentioned  annuity  in  such  manner  for  the  maintenance 
and  support,  or  otherwise  for  the  benefit  of  all  or  any  one  or  more, 
exclusively  of  the  other  or  others  of  them,  the  said  A.  Taylor  and  his 
issue,  (if  any,)  and  the  said  J.  Taylor,  if  living,  and  the  person  or 
persons  for  the  time  being  entitled  to  my  residuary  personal  estate 
under  my  will  and  this  codicil,  as  my  executors  and  trustees  shall  in 
their  or  his  absolute  and  uncontrolled  discretion,  and  without  being 
in  any  way  liable  for  the  exercise  of  such  discretion,  think  proper." 

Cape,  the  testator,  died  in  January,  1848,  and  the  will  and  codicil 
were  soon  afterwards  proved  by  his  executor,  the  defendant,  Jefferyes, 
who  possessed  assets  more  than  sufficient  to  pay  his  debts  and  legacies. 
The  original  bill,  after  stating  these  facts,  and  that  the  plaintiffs  had 
made  during  the  spring  of  the  year  1848  many  ineffectual  attempts  to 
get  possession  of  the  annuity,  contains  the  following  charge :  u  That 
some  time  after  the  17th  of  May  last,"  that  is,  the  17th  of  May,  1848, 
u  the  defendants,  J.  Taylor,  and  Henrietta  Savill  his  wife,  Jane  Cape, 
and  St.  John  Jefferyes,  who  acted  with  a  view  to  his  own  interests 
under  the  said  will  and  codicil,  and  also  with  a  view  to  the  interests 
of  his  said  wife  and  his  said  two  children,  consulted  with  each  other 
and  with  their  respective  solicitors,  in  order  to  devise  some  means  for 
defeating  the  title  of  the  plaintiffs  to  the  said  annuity  so  bequeathed 
as  aforesaid  to  the  said  J.  Taylor:"  [the  plaintiffs  being  the  seques- 
trators, and  who  would  have  a  right  to  seize  the  annuity,]  "  and  they 
at  length  determined  that  the  said  J.  Taylor  should  execute  a  deed  for 
assigning,  and  should  affect  to  assign  the  said  annuity  to  his  wife,  in 
order  to  make  it  appear  that  such  annuity  had  been  forfeited  in  pur- 
suance of  the  proviso  in  that  behalf  contained  in  the  said  codicil,  and 
that  the  benefit  of  the  said  annuity  belonged  to  the  persons  to  whom 
the  same  was  bequeathed  by  the  said  testator  in  the  event  of  its  being 
forfeited ;  and  it  was  also  arranged,  that  the  power  of  appointment 
given  in  the  event  of  such  forfeiture  as  aforesaid  to  the  trustees  and 
executors  of  the  said  testator,  should  be  executed  by  the  said  defendant, 
St.  John  Jefferyes,  in  manner  understood  between  him  and  his  said 
wife  and  children,  and  the  said  John  Taylor  and  H.  8.  his  wife,  and 
the  said  Jane  Cape.  And  the  plaintiffs  charge,  that  in  pursuance  of 
the  said  determination  and  arrangement,  an  instrument  purporting 
to  be  an  indenture  was  actually  prepared  and  engrossed  by  the  said 
Messrs.  Holme  &  Co.,  and  was  signed,  sealed  and  delivered  by  the  said 
defendant,  J.  Taylor,  and  also  by  Thomas  Bristowe  Young,  one  of  the 
defendants  hereinafter  mentioned,  who  is  a  partner  in  the  said  firm 
of  Messrs.  Holme  &  Co.,"  who  was  the  solicitor  of  Mrs.  Cape. 

Then  the  bill  goes  on  to  charge  u  that  the  pretended  indenture  being 
the  instrument  so  signed,  sealed  and  delivered  as  last  aforesaid,  pur- 
ports to  be  an  indenture,  dated  the  24th  of  May,  1848,  and  made 
between  the  said  defendant,  J.  Taylor,  of  the  one  part,  and  the  said 
defendant,  Thomas  Bristowe  Young,  of  the  other  part ;  and  thereby, 
after  reciting  the  will  and  codicils  and  death  of  the  said  testator,  and 
also  reciting  that  the  said  defendant,  J.  Taylor,  in  consideration  of  the 
natural  love  and  affection  which  he  had  for  his  wife,  the  said  defendant. 
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Henrietta  S.  Taylor,  and  of  the  benefits  he  had  received  from  her,  and 
in  order  to  make  a  better  provision  for  her,  had  determined  and  agreed 
to  assign  the  said  annuity  of  200L  to  which  he  was  so  entitled  under 
the  said  recited  codicil  unto  the  said  defendant,  Thomas  B.  Young,  bis 
executors,  administrators  and  assigns,  in  trust,  for  the  sole,  separate, 
and  exclusive  use  and  benefit  of  the  said  defendant,  H.  S.  Taylor,  her 
executors  and  administrators  in  the  manner  thereinafter  mentioned, 
and  that  the  said  defendant,  T.  B.  Young,  had  agreed  to  accept  the 
said  trust :  —  it  is  by  the  said  pretended  indenture  witnessed,  that  for 
effectuating  the  said  determination  and  agreement,  and  in  considera- 
tion of  the  natural  love  and  affection  which  the  said  J.  Taylor  had  for 
his  said  wife,  the  defendant,  H.  S.  Taylor,  and  of  the  sum  of  10s.  sterling 
by  the  said  defendant,  T.  B.  Young,  to  the  said  J.  Taylor  in  hand  paid 
at  or  before  the  execution  of  those  presents,  the  receipt  whereof  was 
thereby  acknowledged,  he,  the  said  J.  Taylor,  did  by  those  presents 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  T.  B.  Young, 
his  executors,  administrators  and  assigns,  all  that  the  aforesaid  annuity 
or  yearly  sum  of  200/.  to  which  he,  the  said  J.  Taylor,  was  entitled 
under  or  by  virtue  of  the  said  recited  codicil,  bearing  date  the  16th  of 
June,  1847,  as  in  the  said  pretended  indenture  alleged,  and  all  arrears 
and  future  payments  thereof,  and  all  the  right,  title,  interest,  trust, 
property,  benefit,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  the  said  J.  Taylor,  in  to  or  out  of  the  same  premises :  to 
have,  hold,  receive,  and  take  the  said  annuity  or  yearly  sum  of  200/., 
and  other  the  premises  thereby  assigned  and  transferred  unto  the  said 
defendant,  T.  B.  Young,  his  executors,  administrators  and  assigns,  for 
and  during  the  life  of  the  said  J.  Taylor,  and  for  all  other  the  estate, 
term,  and  interest  of  the  said  J.  Taylor  therein,  in  trust,  nevertheless, 
for  the  sole,  separate  and  exclusive  use  and  benefit  of  the  said  defend- 
ant, H.  S.  Taylor,  her  executors  and  administrators." 

Then  there  is  a  charge  "  that  no  consideration  whatever  was  given 
for  that  pretended  assignment  of  the  said  annuity,  and  that  the  same 
was  prepared,  signed,  sealed  and  delivered  for  the  mere  purpose  of 
defrauding  the  plaintiffs  as  such  sequestrators  as  aforesaid,  by  mak- 
ing it  appear  contrary  to  the  fact  that  the  said  J.  Taylor  had  really 
attempted  to  assign  and  alien  the  said  annuity,  and  that  the  same 
became  forfeited  in  pursuance  of  the  proviso  contained  in  the  said 
second  codicil ;  and  the  plaintiffs  charge  that  the  said  instrument  was 
not  prepared,  signed  or  sealed,  with  a  view  of  really  vesting  or  really 
attempting  to  vest  the  said  annuity  in  the  said  defendant,  T.  B.  Young, 
and  the  said  defendant,  T.  B.  Young,  at  the  time  of  executing  the 
same,  had  been  advised,  and  he  believed  and  well  knew  that  the  said 
annuity  would  not  actually  pass  to  him  as  such  trustee  as  aforesaid ; 
and  the  plaintiffs  charge,  that  under  the  circumstances  aforesaid  the 
preparation,  signing,  sealing  and  delivering  of  the  said  pretended 
indenture  were  a  mere  fraud,  and  that  such  pretended  indenture  is 
wholly  void  as  against  the  plaintiffs."  Then  there  is  a  charge  as  to 
the  assets  of  the  testator,  Cape,  and  to  which  I  do  not  think  it  is  ma- 
terial to  advert  The  original  bill  prayed  that  it  might  be  declared  that 
the  instrument  so  prepared  was  fraudulent  and  void  as  against  the 
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plaintiffs,  and  then  that  there  might  be  an  account  taken  of  the  assets 
of  Cape  and  consequential  directions,  with  a  view  to  what  was  to  be 
done,  assuming  the  deed  to  be  void  and  consequently  set  aside. 

Mrs.  Taylor,  by  her  answer  to  the  original  bill,  states  as  follows : 
she  says  she  believes  "  that  at  the  time,  and  in  the  manner  in  that  be- 
half mentioned,  a  bond  fide  attempt  was  made  by  the  defendant,  J. 
Taylor,  to  assign  the  annuity ; "  and  then  she  says,  "  that  J.  Taylor, 
upon  becoming  aware  of  the  bequest  to  him  of  the  annuity,  was  de- 
sirous that  the  same  should  be  settled  or  secured  upon  or  for  the  benefit 
of  this  defendant,  his  wife ;  and  that  accordingly  the  defendant,  J. 
Taylor,  and  this  defendant  consulted  together,  and  with  the  said  de- 
fendant, T.  B.  Young,  as  their  solicitor,  as  to  the  practicability  of 
effecting  such  desire,  and  as  to  the  mode  in  which  the  same  should 
be  carried  into  effect."  Then  she  says,  "  she  believes  that  it  was  the 
desire  and  intention  of  the  testator,  T.  Cape,  that  no  portion  of  the 
said  annuity  by  him  bequeathed,  to  the  said  J.  Taylor,  should  in  any 
manner,  or  by  any  parties,  be  made  or  become  payable  to  any  other 
person  than  the  said  J.  Taylor  himself,  or  the  other  persons  mentioned 
or  referred  to  in  or  upon  his,  the  said  testator's,  second  codicil,  and 
particularly  that  the  said  annuity  should  not  be  liable  to  be  taken  in 
execution,  or  otherwise  appropriated,  by  the  creditors  of  the  said  J. 
Taylor."  Then  she  says,  "  that  she  and  the  defendant,  J.  Taylor, 
were  advised  that  under  the  provisions  of  the  second  codicil  no  assign- 
ment of  the  said  annuity  in  favor  of  her  would  be  effectual  against 
the  claims  of  the  parties  for  whose  benefit  the  same  are  in  the  said 
codicil  directed  to  be  applied,  in  the  event  of  the  said  J.  Taylor's  at- 
tempting to  alienate  the  same,  in  case  such  other  parties  should  insist 
upon  the  forfeiture  of  the  said  J.  Taylor's  interest  therein ;  but,  never- 
theless, the  said  defendant,  J.  Taylor,  resolved,  under  the  circum- 
stances herein  stated,  to  execute  an  assignment  of  the  annuity  to  a 
trustee  for  this  defendant,  in  the  hope,  as  she  believes,  that  if  the  for- 
feiture of  the  annuity  were  insisted  upon,  the  said  testator's  trustees 
and  executors  might,  in  the  exercise  of  the  discretion  given  to  them 
by  the  said  codicil,  apply  the  said  annuity  or  some  part  thereof  to  or 
for  the  benefit  of  this  defendant."  Then  she  says,  "that  she  was 
aware  of  such  last-mentioned  resolution  on  the  part  of  the  said  J. 
Taylor,  and  was  willing  to  accept  any  benefit  which  might  accrue  to 
her,  either  by  means  of  the  assignment  of  the  annuity  to  a  trustee  for 
her,  or  of  the  exercise  of  the  discretionary  power  vested  in  the  exec- 
utors and  trustees  under  the  said  codicil ;  but  the  execution  of  such 
agreement  was  not  otherwise  arranged  between  this  defendant  and 
the  said  other  defendants,  J.  Taylor,  and  T.  B.  Young,  or  either  of 
them." 

Then  she  says,  "  that  under  the  circumstances  herein  stated,  and 
with  a  view  of  effecting  such  the  desire  of  the  defendant,  J.  Taylor, 
as  aforesaid,  and  also  of  effecting  the  desire  and  intention  of  the  tes- 
tator, the  said  defendant,  J.  Taylor,  with  the  privity  of  this  defendant, 
did  determine,  upon  the  suggestion  and  advice  of  counsel,  that  he, 
the  said  J.  Taylor,  should  actually  assign  the  said  annuity  to  a  trustee 
for  this  defendant,  so  as  effectually  to  divest  the  interest  of  him,  the 
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aid  J.  Taylor,  therein,  and  either  to  secure  the  annuity  for  this  de- 
lant's  benefit,  or  to  effect  a  forfeiture  of  the  said  annuity,  and 
.ereby  to  prevent  the  same  from  being  taken  by  the  plaintiffs  under 
the  said  Commission  of  Sequestration,  and  to  enable  the  trustees  of 
the  testator's  will  and  codicil  to  exercise  the  discretion  given  to  them 
by  the  second  codicil,  in  the  event  of  any  attempt  by  the  said  J. 
Taylor  to  alienate  the  annuity."  Then  she  admits,  "  that  she  and  the 
other  defendants  did,  at  the  time,  in  the  said  bill  in  that  behalf  men- 
tioned, Under  such  circumstances,  and  with  such  view  and  intention, 
as  hereinbefore  in  that  behalf  mentioned,  but  not  further  or  otherwise, 
consult  with  the  said  other  defendant,  T.  B.  Young,  as  their  solicitor, 
in  order  to  devise  some  means  of  securing  the  said  annuity  for  this 
defendant's  benefit,  and  thereby  of  defeating  the  claims  under  the 
sequestration."  And  then  she  admits  the  execution  of  the  indenture, 
and  she  says,  "  that  a  great  many  letters  passed  between  her  and  Mr. 
Young  on  the  subject,  and  a  case  was  taken  for  the  opinion  of  coun- 
sel, and  she  has  set  out  what  is  called  all  the  documents  in  her  pos- 
session that  relate  to  any  matters  in  the  cause ; "  and  she  says,  "  that 
those  documents  contained  in  the  second  part  of  the  schedule  consist 
of  a  case  for  the  opinion  of  counsel,  and  opinions  of  counsel  and  con- 
fidential communications  between  this  defendant  and  the  other  de- 
fendant's solicitor,  with  reference  to  the  matters  in  question  in  this 
suit,  and  to  the  defence  of  the  defendant  against  the  claims  made  by 
the  plaintiffs  in  this  suit ;  and  she  submits  and  humbly  insists,  that 
she  is  not  bound  and  ought  not  to  be  compelled  to  produce  the  same." 

Upon  the  coming  in  of  this  answer,  a  motion  was  made  before  the 
late  Vice  Chancellor  of  England,  for  the  production  of  the  documents 
mentioned  in  the  second  part  of  the  schedule.  The  motion  was  re- 
sisted by  the  defendants,  Mrs.  Taylor  and  JMr.  Young,  who  contended 
that  the  documents  were  all  within  the  class  of  privileged  communi- 
cations. His  Honor,  however,  thought  differently,  and  ordered  their 
production,  on  the  ground  that  that  they  all  related  to  the  very  deed 
impeached  by  the  bill.  18  Law  J.  Rep.  (n.  s.)  Chanc.  389.  There 
was  then  a  motion,  by  way  of  appeal,  to  Lord  Cottenham,  who  dis- 
charged the  order  of  the  Vice  Chancellor,  being  of  opinion,  that  none 
of  the  authorities  warranted  the  distinction  on  which  the  Vice  Chan- 
cellor had  proceeded.  His  Lordship,  according  to  the  report  in  the 
Juristj  voL  13,  p.  973,  added,  "  That,  no  doubt,  pleadings  might  be  so 
framed  as  to  make  a  special  case  connecting  the  discovery  sought 
with  the  fraudulent  act  complained  of,  so  as  to  take  the  case  out  of  the 
ordinary  rule ;  but  that  here  no  special  case  was  made,  and  tha  allega- 
tions in  the  answer  brought  the  case  within  the  ordinary  rule." 

After  this  order  of  Lord  Cottenham,  the  plaintiffs  amended  their  bill 
by  introducing  the  following  charge :  "  That  after  the  defendants,  J. 
Taylor  and  Henrietta  his  wife,  and  their  solicitors,  had  become  ac- 
quainted with  the  contents  or  purport  of  the  said  Thomas  Cape's  will 
and  codicils,  but  before  the  24th  of  May,  1848,  the  said  Messrs,  Holme 
&  Co.,  as  the  solicitors  of  the  said  J.  Taylor  and  Henrietta  his  wife, 
stated  a  case  for  the  opinion  of  counsel,  and  in  such  case  the  fact  of 
the  said  writ  of  sequestration  having  issued  was  stated,  and  a  copy  or 
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statement  of  the  said  codicil,  bequeathing  the  said  annuity,  was  con- 
tained in  or  accompanied  the  case;  and  the  plaintiffs  charge,  that 
before  the  signing  the  said  alleged  indenture  of  the  24th  of  May,  1848, 
the  said  defendants,  J.  Taylor  and  Henrietta  his  wife,  respectively, 
wrote  letters  to,  and  received  letters  from,  the  said  T.  B.  Young,  the 
trustee  named  in  the  indenture  of  the  24th  of  May ;  and  the  plaintiffs 
charge  that  the  letters  so  written  and  received  related  to  the  subject  of 
the  said  last-mentioned  annuity,  and  to  the  preparing  of  the  last-men- 
tioned indenture,  and  to  the  real  purpose  for  which  it  was  proposed  to 
execute  the  same,  and  to  the  expediency  of  the  said  J.  Taylor,  volun- 
tarily doing  some  act  to  forfeit  or  determine  his  right  to  the  same,  and 
to  the  means  of  defeating  the  title  of  the  plaintiffs  to  the  said  annuity, 
and  securing  the  benefit  thereof  for  the  said  defendants,  Henrietta 
Taylor,  Jane  Cape,  Henrietta  Cordelia  Jefferyes,  John  G.  Jefferyes,  Sir 
George  Conway  Colthurst,  and  Louisa  Jane  Colthurst,  or  some  of 
them."  And  then  it  is  charged,  "  that  the  said  case,  opinions,  and  let- 
ters show  what  was  the  real  intention  of  the  said  defendants,  J.  Taylor 
and  Henrietta  his  wife,  and  T.  B.  Young,  in  becoming  parties  to  the 
said  indenture  of  the  24th  of  May,  1848 ;  and  they  show,  as  the  fact 
was  and  is,  that  the  plan  of  preparing  and  executing  such  indenture 
was  resorted  to  for  the  purpose  of  effecting  a  forfeiture  of  the  said 
annuity,  and  a  determination  of  the  title  of  the  plaintiffs  and  the  said 
J.  Taylor  thereto,  and  in  order  to  defeat  the  title  of  the  plaintiffs  as 
such  sequestrators,  as  aforesaid,  and  was  not  resorted  to  for  the  pur- 
pose of  really  and  effectually  vesting  the*  said  annuity  in  the  said 
Thomas  B.  Young,  upon  the  trusts  in  the  same  indenture  declared." 

And  then  the  plaintiffs  charge,  "  that  in  and  by  the  said  case  coun- 
sel were  requested  to  advise,  whether  a  forfeiture  or  determination  of 
the  said  J.  Taylor's  interest  in  the  said  annuity  might  not  be  effected 
by  the  said  J.  Taylor  executing  an  assignment  thereof,  or  by  some 
other  and  what  means,  and  to  advise  generally  as  to  the  best  means 
of  withdrawing  the  annuity,  so  as  aforesaid  bequeathed  to  the  said  J. 
Taylor,  from  the  power  of  the  plaintiffs  as  such  sequestrators."  And 
then  the  plaintiffs  charge,  "  that  counsel  wrote  an  opinion  upon  the 
case  submitted  to  him,  and  advised  that  a  bona  fide  assignment  of 
the  said  annuity,  by  the  said  J.  Taylor,  if  such  assignment  were 
possible,  would  determine  his  right  thereto,  and  the  right  of  the 
plaintiffs,  as  claiming  under  him ;  but  he  also  advised  that  no  estate 
or  interest  in  the  said  annuity  would  or  could,  under  any  assignment, 
become  vested  in  the  person  or  persons  to  whom  the  same  might 
purport  to  be  assigned,  and  that  a  deed  purporting  to  be  an  assign- 
ment of  the  said  annuity,  but  not  really  passing,  and  not  intending  to 
pass  or  assure  the  same,  would  be  merely  colorable,  and  would  not 
affect  the  title  of  the  plaintiffs  as  such  sequestrators." 

The  defendant,  Mrs.  Taylor,  having  been  called  to  answer  these 
amendments,  put  in  an  answer,  by  which  in  substance  she  declines 
to  disclose  any  thing  as  to  the  contents  of  the  case  or  the  let- 
ters. Her  answer  was  excepted  to  on  that  account,  but  the  Master 
disallowed  the  exceptions.  The  plaintiffs  then  excepted  to  the  Mas- 
ter's report,  and  so  the  matter  comes  before  me. 
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I  have  been  thus  particular  in  stating  the  pleadings  and  referring 
to  what  has  already  been  done,  because  it  will,  I  think,  be  manifest, 
on  considering  the  proceedings  up  to  the  present  time,  that  the  ques- 
tion for  my  decision  is  brought  within  very  narrow  limits.  The  ques- 
tion before  Lord  Cottenham  did  not,  it  is  true,  arise  on  exceptions 
to  the  answer;  but  his  Lordship's  decision  proceeded  on  principles 
which  would  certainly  have  been  applicable  to  such  a  case.  On  the 
same  grounds  on  which  he  decided  that  the  defendant  was  not  bound 
to  produce  the  case  and  letters,  he  would  on  the  record,  as  it  was 
framed  when  the  matter  was  before  him,  have  decided  that  she  was 
not  bound  to  answer  interrogatories  calling  on  her  to  set  forth  the 
contents  or  the  purport  and  effect  of  them.  The  single  question, 
therefore,  on  which  I  have  to  decide  is,  whether  the  amendments  which 
have  been  made  in  the  charges  of  the  bill  are  such  as  to  vary  the 
rights  of  the  plaintiffs,  with  respect  to  the  discovery  to  which  they 
are  entitled ;  in  other  words,  whether,  adopting  the  language  of  Lord 
Cottenham,  the  plaintiffs  have  now  on  the  amended  bill  made  a 
special  case,  connecting  the  discovery  sought  with  the  fraudulent  act 
complained  of,  so  as  to  take  the  case  out  of  the  ordinary  rule.  I 
think  they  have  not.  For  such  a  purpose  it  is  essential  that  the  act 
complained  of  should,  on  the  face  of  the  bill,  appear  to  be  a  fraud. 
Such  was  the  case  of  Reynell  v.  Sprye.  There  the  client  penned  a 
letter,  to  be  copied  and  sent  to  him  by  the  attorney,  as  if  emanating 
from  the  attorney  himself,  with  a  view  to  its  being  shown  to  the 
plaintiff  himself,  so  as  to  lead  him  to  sell  his  estate  at  an  undervalue. 
Lord  Langdale  held  that  there  was  no  privilege  protecting  the  client 
or  the  attorney  from  producing  the  letter.  So,  in  the  present  case, 
if  the  annuity  had  been  forfeitable,  not  on  any  assignment  or  attempt 
to  assign,  but  only  on  an  assignment  by  way  of  sale,  and  the  solicit- 
or had  been  party,  with  Taylor,  to  a  scheme  for  framing  a  deed 
which  should  purport  to  be,  but  should  not  in  truth  be,  a  sale,  that 
would  be  a  fraud,  and  both  client  and  solicitor  would  be  bound  to 
discover  all  that  had  passed  between  them  in  reference  to  the  prep- 
aration of  such  a  deed.  So  again,  if  the  forfeiture  had  been  made 
to  depend  on  the  assignment  having  been  made  before  a  particular 
date,  and  the  solicitor  had  been  party  to  a  plan  for  getting  the  deed 
ante-dated ;  and  many  similar  cases  may  be  suggested.  But  here  I 
can  discover  no  fraud  whatever  in  the  transaction,  whether  as  stated 
by  the  plaintiffs  or  the  defendant.  It  may,  indeed,  not  be  a  very 
moral  act  in  a  debtor  so  to  dispose  of  his  property  as  that  his  credit- 
ors may  be  effectually  prevented  from  getting  execution ;  but  such 
an  act  per  se  is  no  fraud,  if  the  disposition  is  one  which  the  law 
allows;  and  the  amended  charges  in  this  bill  amount  to  no  more 
than  this,  that  the  object  of  Taylor  was,  not  really  to  vest  the  prop- 
erty in  Young  for  the  benefit  of  his  wife,  (for  that,  by  the  express 
provision  of  the  codicil,  he  cannot  do,)  but  to  make  an  assignment 
which  should  cause  a  forfeiture,  and  to  give  the  property  to  the  par- 
ties entitled  on  the  happening  of  the  forfeiture.  This  is  the  account 
of  the  transaction  as  stated  both  in  the  bill  and  in  the  answer ;  and 
in  my  opinion  this  was  not  a  fraud,  according  to  any  definition  of 
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fraud  which  can  be  recognized  in  this  court  The  transaction  as 
stated  on  this  bill  is  one  as  to  which  it  was  perfectly  lawful  for  the 
client  to  ask,  and  for  the  solicitor  to  give  professional  advice ;  and 
this  seems  to  me  to  be  the  true  test  in  a  case  like  the  present,  as  to 
whether  what  has  passed  is  or  is  not  privileged.  It  is  distinctly 
sworn  that  the  documents  in  question  contain  or  relate  to  advice  so 
asked  for  and  given,  with  reference  to  the  very  question  now  in  dis- 
pute ;  and  the  case,  therefore,  is  one  which  I  consider  as  coming  with- 
in the  admitted  rule  of  privilege.  I  am,  therefore,  of  opinion,  that 
the  Master  is  right,  and  the  exceptions  to  his  report  must  be  over- 
ruled. 

It  may  not  be  unfit  that  I  should  repeat  an  observation  I  made  in 
the  course  of  the  argument,  namely,  that  it  is  not  accurate  to  speak 
of  cases  of  fraud,  contrived  by  the  client  and  solicitor  in  concert  to- 
gether, as  cases  of  exception  to  the  general  rule.  They  are  cases  not 
coming  within  the  rule  itself,  for  the  rule  does  not  apply  to  all  which 
passes  between  a  client  and  his  solicitor,  but  only  to  what  passes  be- 
tween them  in  professional  confidence ;  and  no  Court  can  permit  it 
to  be  said,  that  the  contriving  of  a  fraud  can  form  part  of  the  pro- 
fessional occupation  of  an  attorney  or  solicitor.  The  costs  will  fol- 
low, as  a  matter  of  course. 
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December  2,  1850. 

Tithes —  Validity  of  an  Award  —  53  Geo.  3,  c.  127,  pleaded  at  the 

Bar — Bill  for  an  Account  of  Tithes. 

In  a  rait  for  an  account  of  tithes,  the  defendants  set  up  an  award,  which  declared  that  a  cer- 
tain sum  should  be  paid  in  lieu  of  tithes,  provided  the  whole  lands  were  subject  to  tithes  ; 
but  if  only  subject  to  tithes  according  to  a  specified  terrier,  then  a  different  sum  was 
awarded.  The  defendants'  counsel  also  set  up  at  the  hearing  the  statute  53  Geo.  3,  c.  127, 
as  a  bar  to  the  recovery  of  tithes  for  more  than  six  years.  The  statute  was  not  pleaded 
by  the  answer  of  the  defendants:  — 

» 

Ileid,  that  the  award,  not  being  final,  was  void,  but  that  the  plaintiffs  were  only  entitled  to  an 
account  of  tithes  for  six  years  before  the  filing  of  the  bilL 

This  was  a  suit  instituted  by  the  plaintiffs,  Henry  Goode  and 
George  Goode,  for  an  account  of  tithes  from  the  25th  of  December, 
1834,  until  the  25th  of  December,  1841,  in  respect  of  three  farms, 
known  as  Pantdwfor,  Treventy  and  foxhole,  situate  within  a  district 
called  the  Grange,  in  the  parish  of  Llanfihangel  Abercowen,  in  the 
county  of  Glamorgan.  The  plaintiffs  were  entitled  to  two  thirds  of 
the  tithes ;  the  defendant  George  Bowen  was  entitled  to  the  remain- 
ing  one  third.  The  defendant  Waters  was  the  occupier  of  the  farms 
during  the  period  in  question.  The  tithable  land  of  the  farms  was 
529  acres,  but  the  defendant  Waters  had  insisted  that  a  much  smaller 
quantity  was  subject  to  tithes.     The  defendant  G.  Bowen  had  put  in 

1  20  Law  J.  Rep.  (w.  a.)  Chanc.  72. 
VOL.  I.  16 
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an  answer,  disclaiming  his  interest  in  the  tithes  during  the  time  for 
which  the  plaintiffs  sought  an  account. 

It  appeared  that  on  the  24th  of  October,  1835,  there  being  some 
disputes  between  the  plaintiffs  and  the  defendant  J.  Waters,  in  respect 
of  these  tithes,  a  memorandum  of  agreement  was  entered  into  between 
them,  whereby,  in  order  to  avoid  the  inconvenience  of  the  defendant 
Waters,  setting  out  the  tithes  in  kind,  as  to  the  said  farms  of  Treventy 
and  Foxhole,  it  was  agreed  that  the  two  thirds  of  the  said  tithes  should 
be  paid  by  J.  Waters,  by  an  annual  rent  or  composition,  the  amount 
thereof  to  be  ascertained  and  fixed  by  certain  persons  therein  men- 
tioned, and  such  rent  or  composition  was  to  be  paid  from  the  29th  of 
September,  1835,  and  to  be  continued  half-yearly  during  the  life  of  the 
said  J.  Waters. 

In  pursuance  of  this  agreement,  the  two  persons  nominated  made 
their  award  on  the  14th  of  October,  1836,  and  which,  after  referring 
to  the  agreement,  was  in  the  following  terms:  "We  do  hereby  ac- 
cordingly award  and  declare  that  the  sum  of  23/.  (being  two  thirds  of 
all  tithes)  be  annually  paid  by  the  said  J.  Waters  to  the  said  H.  P. 
Goode  and  G.  Goode,  from  Michaelmas,  1834,  during  the  lifetime  of 
the  said  J.  Waters,  provided  the  whole  of  the  said  lands  (containing 
about  374  acres)  be  subject  to  the  full  payment  of  tithes ;  but  if  only 
subject  to  tithes  according  to  the  copy  of  a  terrier  put  into  our  hands 
by  G.  Goode,  bearing  date  the  29th  of  April,  1729,  then  the  annual 
sum  of  13/.,  being  two  thirds  of  such  tithes,  be  annually  paid  by  the 
said  J.  Waters  to  the  said  H.  Goode  and  G.  Goode,  instead  of  23£ 
before  mentioned."  The  plaintiffs  refused  to  act  upon  this  award,  as 
not  being  final,  and  not  having  taken  in  the  whole  of  the  lands  subject 
to  tithe.  Waters,  however,  relied  upon  its  validity,  and  from  time  to 
time  tendered  the  annual  rent  to  the  plaintiffs,  who  refused  to  accept 
the  same. 

The  bill  was  filed  in  the  month  of  June,  1844,  and  the  plaintiffs 
thereby,  after  insisting  upon  the  invalidity  of  the  award,  alleged,  as 
the  fact  was,  that  the  tithes  had,  on  the  31st  of  December,  1841,  been 
commuted,  and  an  apportioned  rent  charge  of  60/.  12s.  9cL  paid  in 
licta  of  tithes,  which  the  defendant  Waters  had  from  that  period  paid, 
and  the  plaintiffs  insisted  that  such  sum  ought  to  be  taken  as  the 
annual  value  of  the  tithes  during  the  period  for  which  the  account 
was  sought  The  defendant  Waters  relied  upon  the  award  and  ten- 
der in  pursuance  thereof,  as  a  defence  to  the  plaintiffs'  claim. 

Mr.  Bethett  and  Mr.  Tripp  appeared  in  support  of  the  bill,  and 
contended  that  the  plaintiffs  were  not  bound  by  the  award ;  that  it 
was  void  for  uncertainty,  and  for  not  being  final,  and  because  it  was 
not  made  until  after  the  period  at  which,  if  money  was  to  be  paid  to 
the  plaintiffs,  it  would  be  payable ;  and,  moreover,  that  the  arbitrators 
had  made  the  sum  to  be  paid  depend  upon  the  fact  whether  the  lands 
were  subject  to  the  full  payment  of  tithes,  or  only  according  to  a 
terrier.  It  was  competent  for  them  to  have  inquired  whether  the 
lands  were  subject  to  full  payment  of  tithes,  or  according  to  the  ter- 
rier, but  they  omitted  to  do  so.    The  question  of  amount  was,  there- 
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fore,  still  open  and  undecided,  and  the  award  could  not  be  considered 
final,  upon  which  the  validity  of  every  award  depended 

Mr.  Matins  and  Mr.  Benshaw,  for  the  defendant  J.  Waters,  con- 
tended, first,  that  the  award  was  valid  and  binding ;  and,  secondly, 
if  not,  that  the  plaintiffs  could  not,  under  the  statute  53  Geo.  3,c 
127.  s.  5,  recover  the  amount  of  tithes  for  more  than  six  years  previ- 
ous to  the  filing  of  the  bill ;  for  it  was  by  that  statute  enacted,  that 
no  suit  should  be  instituted  in  any  Court  of  equity  to  recover  the 
value  of  any  tithes,  unless  such  suit  should  be  commenced  within 
six  years  from  the  time  when  the  tithes  became  due.  It  was  laid 
down  in  Eagle  on  Tithes,  p.  245,  that  the  Court  never  gave  more 
than  six  years  previous  to  the  institution  of  the  suit  It  was  also 
contended  that  George  Bowen  was  improperly  made  a  party  to 
the  suit 

[Rolfe,  V.  C  —  In  your  reply,  Mr.  Bethell,  you  may  confine  your- 
self to  the  question  of  the  statute,  and  of  Bowen  being  a  party.  It 
is  quite  clear  that  the  agreement  is  nothing.  I  do  not  care  whether 
you  call  it  an  award,  it  is  quite  immaterial ;  but  it  is  material  that 
that  which  was  referred  to  the  parties  to  settle  should  be  finally  set- 
tied;  we  must  look  at  the  case  as  if  the  question  had  arisen  in  1836. 
These  gentlemen  were  ftmcti  officio  for  having  made  a  bad  award. 
As  to  handing  it  over  in  order  that  it  might  be  tried  whether  that 
terrier  told  the  truth  or  not,  that  is  ridiculous ;  therefore  it  is  quite 
-clear  that  there  is  no  award  in  your  way.  The  question  is,  whether 
you  ean  recover  more  than  six  years  from  the  filing  of  the  bill,  and 
whether  you  have  improperly  made  Bowen  a  party.] 

Mr.  Renshaw  said,  there  was  an  admission  that  Bowen  was  paid. 

Mr.  Bethell,  in  reply,  contended  that  if  the  defendant  did  not  elaim 
the  benefit  of  the  Statute  of  Limitations  by  his  answer,  he  could 
not  avail  himself  of  it  at  the  hearing ;  for  if  the  statute  had  been  set 
ap  as  a  defence,  then  the  plaintiffs  might,  by  amending  their  bill, 
have  alleged  circumstances  that  would  take  the  case  out  of  its  oper- 
ation. This  rule  was  admitted  by  all  those  who  had  written  upon 
the  subject  —  vide  Lord  RedesdcUe,  (ed.  of  1814,)  p.  221.  As  the  de- 
fendant had  not  pleaded  the  statute  in  bar,  the  plaintiffs  were  entitled 
to  an  account  of  all  tithes.  But  the  defendant,  by  contending  that 
the  award  was  valid,  and  tendering  the  amount,  had  admitted  the 
right  of  the  plaintiffs  to  tithes. 

Rolfe,  V.  C.  The  principle  is,  that  here  the  party  is  going  for 
the  tithe;  the  tithe  can  but  be  set  out  once.  The  landowner  has 
nothing  to  do  with  the  parties  entitled  to  it,  he  has  only  to  set  out 
the  tithe.  If  there  is  any  severance  amongst  themselves,  the  party 
who  claims  a  portion  of  it  must  bring  all  before  the  Court ;  therefore 
I  think  that  Bowen  is  a  proper  party. 

Then,  as  regards  the  account,  I  can  only  decree  the  account  for  six 
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years  before  the  filing  of  the  bill,  and  that  is  not  at  all  an  interfer- 
ence with  the  principle  with  reference  to  the  ordinary  Statute  of 
Limitations.  I  have  not  got  the  statute  before  me  at  present,  but 
from  the  recollection  I  have  of  it,  the  language  is  to  this  effect ;  that 
no  action  shall  be  brought  to  charge  a  person  on  any  simple  promise 
without  seal  but  within  six  years.  A  simple  promise  to  pay  may  be 
renewed  from  time  to  time,  and  before  Lord  Tenterden's  act,  we  all 
know  that  the  least  thing  was  taken  very  ridiculously  as  being  an 
acknowledgment  that  took  it  out  of  the  statute :  it  amounted  to 
another  promise.  I  recollect  Lord  Eldon  once  said,  by  way  of  joke, 
that  the  only  safe  thing  for  a  man  to  do,  if  another  man  came  and 
asked  him  to  pay  him  what  he  owed  him,  was  to  knock  him  down. 
That  state  of  the  law  has  been  fortunately  remedied  by  Lord  Ten- 
terden's  Act :  still  the  same  principle  applies.  The  reason  why  you 
must  at  law  actually  plead,  and  in  equity,  by  analogy,  insist  upon 
the  Statute  of  Limitations,  is  this :  that  at  law  you  may  say  rum  <w- 
sumpsit  infra  sex  annos.  But  I  very  much  doubt  here  if  there  can 
be  any  acknowledgment  at  all  that  will  alter  the  rights  under  this 
statute  of  tithes  any  more  than  in  the  statute  that  limits  an  eject- 
ment. There  you  might  have  acknowledged  the  party's  right  the 
day  before,  but  it  did  not  signify ;  your  right  of  entry  was  gone,  if 
the  twenty  years  had  elapsed ;  so  it  is  with  regard  to  the  limitation 
of  several  other  sorts  of  actions.  In  the  action  of  assumpsit  it  was 
necessary  to  plead  it,  because  there  might  be  an  answer  to  it ;  but 
with  regard  to  tithes,  I  doubt  if  that  would  apply  to  this  statute ; 
and  I  do  not  know  whether  it  signifies  or  not,  because,  although  in* 
sisting  on  the  Statute  of  Limitations,  the  Court  would  require  the 
party  to  point  it  out  That  is  not  the  case  with  regard  to  tithes, 
because  the  rule  of  the  Court  that  they  would  not  go  beyond  six 
years  was  a  rule  drawn  by  analogy  to  the  statute,  but  the  party  never 
insisted  on  the  statute  in  those  cases ;  he  had  no  statute  to  insist 
upon,  and,  therefore,  the  decree  can  only  be  for  six  years  before  the 
filing  of  the  bill.  It  will  be  a  decree  in  the  ordinary  way  for  an  ac- 
count during  so  much  of  the  period  of  six  years  before  the  filing  of 
the  bill  as  is  not  covered  by  the  commutation.  The  costs  will  fol- 
low, as  a  matter  of  course. 


Gore  v.  Harris.1 
November  12,  1S50. 

Parties — Creditor s?  Deeds. 

By  a  deed  between  A  of  the  first  part,  B  and  C,  stated  to  be  creditors  of  A,  of  the  second 
part,  and  the  creditors  of  A  who  should  execute  the  deed  of  the  third  part,  A  assigned 
his  property  to  B  and  C,  on  trust  to  pay  H  a  sum  of  money  in  respect  of  a  lien  on  some 
of  the  property,  and  to  divide  the  residue  among  the  creditors.  B  never  executed  the 
deed,  and  his  executors  filed  a  bill  to  set  it  aside.    The  bill  alleged  that  B  had  died 
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directly  after  the  date  of  the  deed,  that  C  was  a  bankrupt,  that  H  had  not  any  lien,  and 
had  acted  improperly  in  the  matter,  and  that  it  was  the  interest  of  the  creditors  who  had 
executed  the  deed  mat  it  should  be  set  aside.  The  only  defendants  were  C,  his  assignees 
an4H:— 

HtUy  that  one  or  more  of  the  creditors  who  had  executed  the  deed,  were  necessary  parties  to 
the  suit. 

Tire  bill  in  this  case  was  filed  by  the  executors  of  Charles  Gore. 
The  bill  stated  that  Charles  Gore  was  a  creditor  of  William  Saun- 
ders ;  that  by  a  deed,  dated  the  20th  of  April,  1841,  and  expressed  to 
be  made  between  William  Saunders  of  the  first  part,  Charles  Gore 
and  John  Bowser  (stated  to  be  two  of  the  creditors  of  William  Saun- 
ders) of  the  second  part,  and  all  the  other  creditors  of  William  Saun- 
ders who  should  execute  the  deed  of  the  third  part,  William  Saunders 
assigned  and  conveyed  all  his  property  to  Charles  Gore  and  John 
Bowser,  upon  the  usual  trusts  for  conversion  into  money,  with  a  direc- 
tion that  they  should  first  pay  Mr.  Harris  a  sum  of  money  in  respect 
of  a  lien  which  it  was  stated  he  had  on  some  of  the  property,  and 
to  divide  the  residue  ratably  among  the  creditors. 

The  bill  then  stated  that  Charles  Gore,  who  was  a  creditor,  and 
had  been  named  a  trustee,  had  never  assented  to  this  deed,  or  execut- 
ed it,  and  had  died  the  day  after  the  date  of  it ;  that  John  Bowser 
had  become  bankrupt;  that  many  of  the  creditors  had  executed  the 
deed  not  in  accordance  with  the  directions  contained  in  it ;  that  the 
sum  proposed  to  be  paid  to  Mr.  Harris  would  very  nearly  exhaust 
the  produce  of  the  property ;  and  that  Harris  had  no  lien  or  claim  on 
any  part  of  the  property  of  Mr.  Saunders.  The  bill  then  contained 
some  charges  of  misconduct  on  the  part  of  Mr.  Harris  with  reference 
to  the  preparation  and  trusts  of  the  deed. 

The  bill  prayed  that  the  deed  might  be  declared  to  be  void,  and 
that  Mr.  Harris  might  pay  the  costs  of  the  suit 

The  plaintiffs  had  filed  their  bill  at  first  only  against  Mr.  Bowser 
and  hie  assignees.  Mr.  Harris  was  subsequently  made  a  party  by  a 
supplemental  bilL  The  only  defendants  to  the  suit  were  Mr.  Bow- 
ses, his  assignees,  and  Mr.  Harris.  i 

Mr.  Hams,  by  his  answer,  submitted  that  all  the  creditors  of  Mr. 
Saunders  who  bad  executed  the  deed,  ought  to  be  made  parties  to 
the  suits. 

The  cange  was  set  down  on  this  objection  for  want  of  parties. 

Mr.  Bus  sell  and  Mr.  Speed,  for  Mr.  Harris,  contended  that  the 
creditors,  or  some  of  them,  ought  to  be  made  parties  to  the  suit,  and 
cited  Newton  v.  Earl  of  Egmont,  4  Sim.  585 ;  s.  c.  5  Sim.  130.  Smart 
v.  Bradsiock,  7  Beav.  500.    Powell  v.  Wright,  7  Ibid.  444. 

Mr.  Swanston  and  Mr.  Mozon  contended,  first,  that  the  creditors 
were  sufficiently  represented,  as  Mr.  Bowser,  who,  though  a  trustee, 
was  a  creditor,  and  his  assignees,  and  Mr.  Harris,  who,  though  not 
strictly  a  creditor,  was  strongly  interested  in  supporting  the  deed,  were 
parties  to  the  suit;  and,  secondly,  that  it  was  not  necessary  that  any 
creditors  should  be  parties,  or,  at  least,  any  others  than  those  men- 
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tioned,  as  it  was  a  deed  which  it  was  obviously  the  interest  of  the 
creditors  to  upset,  as,  by  it,  it  was  provided  that  what,  in  effect,  would 
be  the  whole  fund,  should  go  to  Mr.  Harris,  who  had  no  legal  right 
to  it  independently  of  the  deed. 

Knight  Bruce,  V.  C.  This  is  a  bill  to  set  aside  a  deed  made  for 
the  benefit  of  creditors.  One  of  the  trustees  of  the  deed  is  dead,  and 
the  other  has  been  made  a  bankrupt  Mr.  Harris  cannot,  I  think,  be 
taken  into  consideration  in  this  respect,  as  he  has  not  executed  the 
deed  as  a  creditor.  I  think  that  the  creditors,  or  some  or  one  of  them, 
ought  to  be  parties  or  a  party  to  the  suit.  I  do  not,  however,  say 
how  many.  I  can  conceive  a  case  in  which  one  creditor  would  be 
better  than  any  other  number.  The  creditors,  however,  must  be  sub- 
stantially represented.  Both  on  principle  and  authority,  I  think  that, 
in  a  case  like  this,  the  creditors  should  be  represented.  The  order 
will  be  —  Declare  that  one  or  more  creditor  or  creditors  is  or  are  a 
necessary  party  or  parties.     Reserve  the  costs. 


Sawyer  v.  Mills.1 

December  5,  1850. 

■ 

Administration  Suit  —  Account  —  Charge  as  to  wilful  Default. 

A  plaintiff  in  an  administration  suit  upon  a  reference  for  taking  the  accounts  cannot  include 
an  inquiry  as  to  wilful  neglect  and  default,  unless  there  is  a  specific  charge  to  that  effect  in 
die  bill.    The  general  charge  of  neglect  and  default  is  not  sufficient 

This  was  a  suit  by  Joseph  Sawyer  against  William  Mills,  Thomas 
Mills,  and  Mary  Anne  Mills,  who  were  three  of  the  executors  and 
trustees  under  the  will  of  Mercy  Sawyer,  and  against  other  persons 
entitled  to  the  residuary  real  and  personal  estate  of  the  testatrix. 
The  bill  charged  that  some  part  of  the  personal  estate  of  the  testatrix 
and  of  the  rents  and  profits  of  her  residuary  real  estate  had  been  wasted 
and  lost  through  the  wilful  neglect  or  default  of  the  defendants,  the 
trustees  and  executors  of  the  will,  and  it  prayed  that  the  trusts  of  the 
will  might  be  carried  into  effect  under  the  direction  of  the  Court;  that 
an  account  might  be  taken  of  the  personal  estate  and  effects  of  the 
testatrix,  and  the  rents  and  profits  of  her  residuary  real  estates  re- 
ceived by  and  come  into  the  hands  of  the  said  defendants,  or  any  or 
either  of  them,  or  any  person  or  persons  by  their  or  any  or  either  of 
their  order,  or  for  their  or  any  or  either  of  their  use,  or  which,  but  for 
their  wilful  neglect  or  default,  might  have  been  so  possessed  or  re- 
ceived ;  and  that  the  personal  estate  of  the  testatrix  might  be  applied 
in  a  due  course  of  administration  under  the  direction  of  the  Court 

Mr.  Stuart  and  Mr.  Welford  appeared  for  the  plaintiff  in  this  case, 

* 
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and  asked  for  tfie  usual  reference  to  the  Master  for  an  account  in  an 
administration  suit 

Mr.  Roltj  for  the  defendants,  objected  to  that  part  of  the  decree 
referring  to  the  wilful  neglect  or  default  of  the  defendant,  and  con- 
tended that,  unless  wilful  neglect  and  default  were  specifically  charged 
in  the  bill,  the  decree  asked  tor  could  not  be  granted.  Here  there  was 
nothing  but  the  general  charge  of  neglect  and  default,  and  it  was 
contrary  to  the  practice  in  such  cases  to  direct  an  inquiry  including 
wilful  neglect  and  default 

Mr.  Stuart,  in  reply,  contended  that  the  practice  was  just  the  re- 
verse, and  that  in  an  administration  suit  the  general  charge  as  to  wil- 
ful neglect  and  default  was  sufficient  to  entitle  the  plaintiff  to  the 
decree  asked.  In  the  case  of  a  settled  account,  it  was  certainly  neces- 
sary to  prove  some  specific  act  of  fraud  or  neglect ;  but  this  was  not 
such  a  case,  as  there  had  been  no  account  yet  taken.  Where  a  de- 
fendant admitted  he  was  executor,  and  had  received  assets,  the  plain- 
tiff had  a  right  to  go  in  before  the  Master,  and  make  him  account  for 
all  that  had  come  into  his  hands.     It  would  otherwise  cripple  the  in- 

Juiry,  and  render  it  nugatory ;  and  it  would,  in  fact,  be  necessary  to 
le  a  new  bill  for  the  purpose  of  charging  wilful  neglect  and  default 

Rolfe,  V.  C.  In  my  opinion,  the  plaintiff  has  no  right  to  ask  by 
his  bill  any  thing  to  which  he  cannot  at  the  hearing  entitle  himself. 
In  an  ordinary  administration  suit  by  a  residuary  legatee,  he  might 
have  what  is  asked  if  he  makes  a  title  for  such  relief;  but  as  far  as 
my  recollection  of  the  practice  goes,  it  is  this :  that  if  a  party  asks 
an  account  to  which  he  is  entitled,  and  asks  something  in  addition  to 
that,  as  charging  wilful  default,  how  much  he  may  obtain  is  in  the 
discretion  of  the  Court  If  he  does  not  make  such  a  case  by  the  bill 
as  he  asks  by  his  prayer,  so  much  of  the  bill  must  be  dismissed. 
What  this  plaintiff  says  is,  it  may  turn  out  that  the  defendants  have 
wasted  and  lost  the  property  through  their  wilful  default ;  and  Jthat  can- 
not appear  from  taking  the  account  of  what  they  have  received,  but  it 
may  put  the  parties  on  inquiry.  My  opinion  is,  that  so  much  of  the 
bill  as  charges  wilful  default  must  be  dismissed,  and  I  only  do  not 
say  with  costs,  because  it  would  be  more  expensive  than  the  thing  is 
worth* 
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In  re  Money.1 

December  7,  1850. 

Trustee  Indemnity  Act 

Party  entitled  to  a  life  interest  in  a  fund  paid  into  Court  under  the  above  act  allowefi  to 
apply  for  the  payment  of  the  dividends  to  him  in  Jormd  pauperis* 

■ 

This  was  the  petition  of  John  Money  for  liberty  to  present  a  peti- 
tion in  forma  pauperis  to  obtain  a  sum  of  money  out  of  Court,  which 
had  been  paid  in  under  the  provisions  of  the  Trustee  Indemnity 
Act.  The  petition  stated  that  the  petitioner  was  entitled  to  a  life 
interest  in  the  sum  of  166/.  10s.  9<£,  standing  in  the  name  of  the 
Accountant  General,  and  that  the  petitioner  was  not  worth  5/.,  his 
wearing  apparel,  and  the  subject  matter  of  the  petition  to  be  pre- 
sented for  the  purpose  of  obtaining  payment  of  the  dividends  in  the 
said  sum  when  invested,  excepted ;  and  it  prayed  that  he  might  be  at 
liberty  to  present  a  petition  for  the  purpose  of  investing  the  said  sum 
of  1662. 10s.  9<&,  and  receiving  the  dividends,  when  invested,  in  forma 
pauperis  ;  and  that  counsel  and  a  solicitor  might  be  assigned  to  him. 
There  was  an  affidavit  by  the  petitioner  as  to  his  poverty,  in  the 
usual  form. 

Load  Lanadai^,  M.  IL,  amde  the  order. 


Balotjty  v.  Broadhurst? 

December  2,  1850. 

Privileged  Communications. 

Wbt  answer  stated  that  the  defendant  had  documents,  but  that  they  had  been  procured  since 
the  institution  of  mis  suit,  and  with  a  view  to  the  defence,  and  that  the  same  were,  as  defend- 
ant was  advised,  confidential  communications,  and  for  that  reason  the  defendant  refused 
to  set  forth  any  list  of  or  to  produce  such  documents :  — 

field  insufficient 

The  bill  in  this  case  was  filed  against  the  trustee  of  a  marriage 
settlement,  to  obtain  the  sum  of  8000£,  which  had  been  secured  by 
the  bond  of  the  husband,  who  had  become  bankrupt ;  the  principal 
question  being,  whether  the  husband  had,  for  some  years  after  his 
marriage,  been  in  prosperous  circumstances  or  insolvent  The  bill 
contained  the  usual  interrogatory  as  to  books  and  papers,  to  which 
the  defendant  answered,  "  This  defendant  saith  he  hath  in  his  pos- 
session or  power  some  of  the  particulars  in  the  said  bill  inquired 
after,  belonging  or  relating  to  the  said  settlement,  and  to  the  circum- 
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stances  of  the  said  defendant  Balguy  at  the  time  of  his  marriage 
and  afterwards,  or  wherein  some  entries  have  been  made  relative 
thereto,  or  relating  to  the  circumstances  in  the  said  bill  mentioned,  or 
some  of  them;  but  this  defendant  saith  he  denies  that  from  the 
aforesaid  particulars,  or  any  of  them,  if  produced,  the  truth  of  the 
several  matters  and  things  in  the  said  bill  stated,  or  of  any  of  them, 
would  appear,  save  as  such  matters  or  things  are  hereby  admitted  or 
appear  to  be  true :  and  this  defendant  saith,  that  some  of  the  afore- 
said particulars  have  been  procured  by  the  defendant's  solicitors  since 
the  institution  of  this  suit,  and  for  the  purpose  of  defendant's  de- 
fence to  this  suit,  and  the  same  are,  as  this  defendant  is  advised  and 
insists,  confidential  communications,  and  for  that  reason  this  de- 
fendant refuses  to  set  forth  any  list  or  schedule  of  such  last-men- 
tioned particulars,  or  to  produce  the  same,  or  to  make  any  discovery 
relating  thereto."     To  this  the  plaintiff  excepted  for  insufficiency. 

_  •  _ 

Bethell  and  Arnphlett,  for  the  exceptions.  The  defendant  must  set 
out  a  list,  and  not  make  a  general  assertion  of  privilege.  He  con- 
tends that  these  documents  have  been  procured  since  the  institution 
of  the  suit ;  but  that  by  itself  is  no  protection.  They  cannot  relate 
exclusively  to  the  defendant's  case  in  such  a  case  as  this,  where  the 
sole  question  is  as  to  Balguy's  insolvency. 

Rolt  and  G.  L.  Russell  opposed.  There  are  two  ways  of  protec- 
tion :  first,  by  setting  out  a  list  of  documents,  and  specifying  which 
are  protected;  and,  secondly,  by  stating  generally  that  they  are  all 
privileged,  without  stating  the  exact  number  of  papers.  We  say  that 
the  documents  are  sufficiently  described,  by  stating  that  they  were 
procured  by  the  solicitor  for  the  purposes  of  the  suit.  [Rolfe,  V.  C.  — 
If  he  had  procured  documents  from  the  British  Museum,  would  they 
be  protected  ?  ]  Holmes  v.  Baddeley,  1  Ph.  476.  If  the  documents 
have  reference  to  any  litigation  about  the  matter  in  question,  either 
past,  present,  or  future,  they  are  protected.  We  need  only  state  that 
they  were  procured  for  the  purpose  of  the  suit  I  claim  protection 
solely  on  the  ground  that  they  were  procured  by  me  for  my  own 
defence.     Curling  v.  Perring,  2  My.  &  K.  380. 

Bethelly  in  reply,  was  not  heard. 

Rolfe,  V.  C.  There  have  been  very  often  great  differences  in  the 
minds  of  judges  as  to  the  general  policy  of  any  rule  as  to  privileged 
communications.  Some  judges  have  thought  that  there  ought  to  be  no 
such  rule,  and  Jeremy  Bentham  was  of  the  same  opinion.  On  the 
other  hand,  other  judges  have  supported  it,  and  have  said  that  even 
truth  may  be  purchased  too  dearly.  The  rule  has  now  been  estab- 
lished and  acted  on,  and  whatever  may  be  thought  of  the  rule,  I  am 
sure  that  nothing  can  be  so  bad  as  to  have  one  rule  laid  down,  and 
the  Courts  struggling  to  avoid  it;  therefore,  whenever  the  matter 
comes  within  the  rule  of  privileged  communications,  I  should  be 
always  ready  to  allow  it,  if  it  is  really  a  privileged  communication, 
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made  with  reference  to  or  in  the  progress  of  the  suit  in  question.  It 
would  be  very  dangerous  to  extend  the  privilege  in  a  case  where  the 
Court  is  not  told  what  the  documents  are,  and  still  more  60  where 
the  party  does  not  even  assert  his  own  opinion  that  they  are  con- 
fidential. Here  he  only  asserts  that  "  he  is  advised  and  insists  that 
they  are  confidential  communications."  But  Mr.  Rolt  and  Mr.  Rus- 
sell contend  that  the  defendant  will  escape  by  saying  that  he  has 
given  a  list  of  every  thing,  except  such  as  have  been  procured  for  the 
defendant's  defence ;  but  they  may  have  been  so  procured,  and  yet 
not  come  within  the  meaning  of  privileged  communications.  The 
defendant  may  have  the  plaintiffs  title-deeds ;  he  does  not  give  any 
statement  which  will  exclude  that  argument  I  do  not  mean  to  say 
he  might  not  frame  an  answer  which  would  protect  him ;  but  this 
answer  is  not  so  framed.  — Exceptions  allowed,  with  costs. 


i 

Ik  re  The  Oxford  and  Worcester  Extension  and  Chester  Junc- 
tion Railway  Company,  and  in  re  Barber.1 

January  16, 1851. 

Joint-stock  Companies  Winding-up  Acts  —  Provisional  Committee-man 

—  Contributory, 

The  managing  committee  of  a  company  having  resolved  that  each  provisional  committee- 
man should  De  offered  250  shares,  A  £,  one  of  that  body,  was  by  letter  offered  that  num- 
ber, which  he  by  letter  accepted,  but  only  100  shares  were  allotted.  He  did  no  other  set 
than  write  to  accept  the  original  offer :  — 

■Hdd,  that  although  the  Court  assumed  he  had  received  a  second  letter,  stating  that. the 
remaining  150  shares  would  be  allotted  if  the  committee  of  management  were  able  so 
effect  it,  he  was  not  a  contributory. 

The  facts  of  the  case  were  as  follows :  —  The  company  was  started 
in  1845,  and  was  provisionally  registered  under  the  Joint-stock  Com- 
panies Act.  Mr.  Barber's  name  appeared  in  the  printed  prospectus 
of  the  company  as  one  of  the  provisional  committee.  In  his  evi- 
dence before  the  Master  he  swore  that  of  this  fact  he  was  wholly 
unaware,  until  he  received  the  following  letter :  — 

"  Oxford  and  Worcester  Extension  and  Chester  Junction  Railway. 

"5  Basinghall  Street,  September  10,  1845, 

"  Sir :  I  am  instructed  by  the  committee  of  management  to  inform 

Jrou,  that,  as  one  of  the  provisional  committee,  250  shares,  or  any 
ess  number  of  shares,  will  be  reserved  for  you,  on  your  writing  me, 
on  or  before  Wednesday,  the  24th  instant,  whether  you  desire  to 
have  that  or  any  less  number  apportioned  to  you. 

"  I  am,  sir,  yours,  obediently, 
"  Mr.  J.  Barber,"  "  H.  J.  Jenkins,  Secretary- 

After  inquiry,  Mr.  Barber  determined  to  accept  the  whole  250  shares, 

and  accordingly  he  replied  as  follows :  — 

i  ■   .  .  .- ■  ■  ■   '  —       —  — • — — 

i  15  Jar.  51. 
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"  10  Gray's  Inn  Place,  September  23, 184& 

u  Oxford  and  Worcester  Extension  and  Chester  Junction  Railway. 

u  Sir. :  I  shall  be  glad  to  accept  the  250  shares  in  the  above  com- 
pany offered  to  me  as  one  of  your  provisional  committee.  • 

"  I  am,  sir,  your  obedient  servant, 

"John  Barber. 
"  Mr.  H.  J.  Jenkins,  Secretary." 

A  letter  of  allotment  was  sent  to  him  as  follows :  — 
u  Oxford  and  Worcester  Extension  and  Chester  Junction  Railway. 

"  No.  of  allotment,  906.  —  No.  of  shares,  100.  —  Deposit  amounting 

to  210/. 

u  Office,  1  Coleman  Street  Buildings,  Moorgate  Street,  October  16, 1845. 

"  Not  transferable. 

u  Sir :  The  committee  of  management  having,  at  your  request, 
allotted  to  you  100  shares  of  202.  each  in  this  undertaking,  I  am  di- 
rected to  request  that  you  will  pay  the  deposit  of  21.  2s.  per  share 
thereon,  amounting  to  §101.,  to  the  account  of  the  company,  to  any 
of  the  under-mentioned  bankers,  on  or  before  Thursday,  the  23d  day 
of  October  instant,  otherwise  this  allotment  will  be  cancelled,  and. 
the  shares  disposed  of  to  other  applicants.  This  letter  must  be  pro* 
duced  at  the  time  of  payment  of  the  deposit,  and  the  scrip  certifi- 
cates will  be  delivered  in  exchange  for  the  bankers'  receipt,  upon  your 
attending  with  the  same  at  this  office,  and  executing  the  parliament- 
ary contract  and  subscribers'  agreement. 

"  I  am,  sir,  your  obedient  servant, 

"  H.  J.  Jenkins,  Secretary." 

[At  the  foot  was  the  list  of  bankers.] 

The  letter  was  addressed  to  Mr.  Barber.  The  official  manager  in- 
sisted, and  Mr.  Barber  denied,  before  the  Master,  that  another  letter 
was  sent  with  the  letter  of  allotment,  stating  that  the  managing  com- 
mittee would  shortly  allot  the  remaining  150  shares.  The  secretary, 
who  was  examined  as  a  witness,  failed  to  prove  this.  The  alleged 
letter  was  as  follows :  — 

u  Oxford  and  Worcester  Extension  and  Chester  Junction  Railway. 

"1  Coleman  Street  Buildings,  Moorgate  Street,  October  16, 1845. 

"  Sir :  Enclosed  I  beg  to  hand  you  an  allotment  for  100  shares, 
and  I  am  instructed  to  acquaint  you,  that  if,  when  the  committee 
shall  have  made  their  arrangements,  they  find  themselves  enabled  to 
comply  with  their  original  intention  of  apportioning  you  250  shares, 
they  will  be  happy  to  do  so. 

"  I  am,  sir,  yours  obediently, 

"  H.  J.  Jenkins,  Secretary." 

Mr.  Barber  never  attended  any  meeting  of  the  company,  nor  eves 
took  up  shares,  or  paid  the  deposit.  As  he  had  Hot  the  250  shares 
allotted,  he  never  accepted  the  100.     The  secretary  proved!  that  as 
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the  3d  October  a  minute  was  made  by  the  managing  committee  in 
their  book  of  a  resolution  to  allot  to  each  provisional  committee-man 
100  shares  only,  and  that  the  secretary  should  intimate  that  if  it  was 
found,  on  "  cutting  up  "  the  shares,  that  the  remaining  150  could  be 
allotted,  they  would  be  happy  to  do  so.  Of  thisre  solution  Mr.  Bar- 
ber was  wholly  ignorant 

RoundeU  Palmer  and  Cairns,  for  the  motion,  relied  on  UpJUFs  Case, 
reported  as  Hutton  v.  Upfill,  2  H.  L.  C.  674 ;  reported  also  ante,  p.  13. 

W.  P.  Wood  and  Sovthg-ate,  for  Mr.  Barber. 

Knight  Bruce,  V.  C.  Unless  the  House  of  Lords,  judicially,  or 
the  Legislature,  shall  depart  from  UpjUFs  Case,  or  declare  it  to  be  not 
according  to  the  law,  other  courts  of  justice  must,  in  cases  not  dis- 
tinguishable from  it,  conform  themselves  to  that  decision  as  an  au- 
thority, and  a  sufficient  exposition  of  the  law  of  the  country.  I 
think  the  present  case,  however,  substantially  distinguishable  from 
UpfilPs  Case.  The  first  question  is,  whether  the  letters  of  the  10th 
and  the  23d  September  form  between  themselves  a  perfect  and  con- 
cluded contract  That  must  be  decided  by  the  language  of  the  let- 
ters themselves,  aided  only  by  such  extrinsic  evidence  as  in  such  cases 
is  always  admissible,  and  with  reference  to  the  position  in  which  the 
parties  to  the  alleged  contract  stood  at  the  time,  and  with  reference 
to  the  subject  matter.  This  qualification  of  the  rule  admitting  ex- 
trinsic evidence,  upon  a  question  of  construing  a  written  instrument, 
is  one  of  universal  admission.  The  evidence  before  me  beyond  these 
letters  cannot  be  received  for  the  purpose  of  construing  them,  except 
within  those  limits  —  limits  declared  by  authority,  and  now  univer- 
sally understood.  Considering  these  letters  by  themselves,  and  only 
with  such  addition  as  the  law  gives,  I  am  of  opinion  that  the  true 
construction  of  the  letters  is  not  that  they  amounted  to  an  actual 
allotment  and  an  actual  acceptance,  but  an  offer,  a  proposal  to  allot 
at  some  future  time,  when  allotting  should  take  place,  (if  ever  that 
time  should  come,)  a  certain  number  of  shares,  and  an  acceptance 
of  that  offer  on  the  part  of  the  person  to  whom  the  offer  was  made ; 
and  therefore,  if,  according  to  the  terms  of  the  two  letters,  250  shares 
had  been  allotted,  I  am  not  prepared  to  say  that  Mr.  Barber  would 
not  have  been  bound.  I  am  not  prepared  to  say  that  he  would  have 
been  entitled  to  .recede  from  that  plain  acceptance  of,  what  I  think,  a 

Elain  offer.  In  the  mean  time,  however,  1  do  not  consider  him  to 
ave  been  in  the  position  of  a  shareholder,  or  to  have  been  in  the 
position  of  what  is  called  an  allottee  ;  he  is  in  this  position,  that  he 
had  been  offered,  and  had  accepted,  an  option  to  be  placed  in  that 
position  at  some  possible  future  time.  These  250  shares  were  never, 
in  point  of  fact,  allotted ;  but  in  the  following  month  of  October,  the 
acceptance  having  been  on  the  23d  September,  within  less  than  a 
month,  comes  a  letter  to  him,  which,  taken  by  itself,  seems  to  disre- 
gard every  thing  that  had  previously  occurred  between  the  parties, 
being  in  these  terms :  — 
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"  Office,  Coleman  Street  Buildings,  Mporgate  Street 

u  Not  transferable. 

a  Sir :  The  committee  of  management  having,  at  your  request, 
allotted  to  you  100  shares  of  20L  each  in  this  undertaking  "  — 

It  sets  out  with  an  inaccurate  statement,  and  then  it  goes  on  with 
this  request:  — 

"  I  am  directed  to  request  that  you  will  pay  the  deposit  of  21.  2s.  per 
share,  amounting  to  210/.,  to  the  account  of  the  company,  to  any  of 
the  under-mentioned  bankers,  on  or  before  Thursday,  the  23d  day  of 
October  instant ;  otherwise  this  allotment  will  be  cancelled,  and  the 
shares  disposed  of  to  other  applicants." 

I  am  of  opinion,  that,  if  this  was  not  accompanied  by  any  other 
communication,  Mr.  Barber  was  entitled  to  disregard  it,  and  was  en- 
titled to  consider  it  as  sent  to  him  by  mere  mistake.  He  had  never 
consented,  still  less  had  he  ever  requested,  to  take  "  100  "  shares ;  250 
was  the  number  of  shares  which,  having  been  offered  to  him,  he  had. 
agreed,  as  I  have  said,  at  some  future  possible  time,  to  accept.  The 
theory,  however,  of  those  opposed  to  Mr.  Barber  upon  this  question 
is,  that  the  letter  I  have  just  read  was  accompanied  by  another 
letter  of  the  same  date.  Mr.  Barber  says  it  is  not  proved  that  that 
letter  was  ever  received  by  him ;  but  I  assume,  for  the  purpose  of 
argument,  that  it  is  proved  against  him  that  he  did  receive  it  It  is 
in  these  terms :  — 

u  Sir :  Enclosed  I  beg  to  hand  you  an  allotment  for  100  shares, 
and  I  am  instructed  to  acquaint  you,  that  if,  when  the  committee 
shall  have  completed  their  arrangements,  they  find  themselves  en- 
abled to  comply  with  their  original  intention  of  apportioning  you  250 
shares,  they  will  be  happy  to  do  so." 

But  that  was  not  the  contract  —  if  contract  there  was  —  into  which 
Mr.  Barber  had  entered.  He  had  never  said  he  would  take  250 
shares  by  instalments ;  he  had  not  said  he  would  take  100  shares  in 
a  state  of  uncertainty  whether  that  number  would  be  added  to  or 
not.  He  had  said  he  would  take  250.  Still,  however,  if  he  had 
accepted  this  proposed  variation  —  for  so  I  think  it  —  of  the  former 
proposal  or  contract,  whichever  it  was,  he  would  probably  have  been 
bound  by  it  He  does  not  accept  it,  he  does  not  answer  it ;  and  I 
think  he  was  not  bound  to  answer  it ;  and  his  silence  on  such  a  com- 
munication could  not  have  reasonably  been  construed,  and  ought 
not  to  have  been  taken,  as  tantamount  to  an  assent  or  acceptance. 
He  had  a  right,  in  my  opinion,  to  be  silent,  and  he  was  so.  Soon 
after  this  the  bubble  burst  Nothing  having  occurred  in  the  mean 
time,  I  am  of  opinion  that  the  position  in  which  they  stood  at  the 
time  when  this  scheme  vanished  into  air  was,  that  they  promised, 
at  a  time  which  never  arrived,  and  which  was  prevented  from  ar- 
riving, that  he  should  be  placed  in  a  particular  situation.  I  am  of 
opinion  that  the  conclusion  of  the  Master  cannot  be  disturbed.  The 
costs  must  come  out  of  the  estate. 

VOL.   I.  17 
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Sichel's  Case.1 

January  14  and  15,  1851. 

Contributory. 

A  provisional  committee-man  who  has  accepted  shares  is  a  contributory. 

This  was  an  application  to  reverse  the  decision  of  the  Master,  and 
strike  the  name  of  Silvester  Emil  Sichel  from  the  list  of  contributories 
to  the  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Railway 
Company.  The  following  correspondence  formed  the  evidence  relied 
on  by  the  official  manager:  — 

"  Direct  Oxford,  Reading,  and  Brighton  Railway  Company. 

"  46  Moorgate  Street,  October  10, 1845. 

u  Sir :  I  am  requested  to  inform  you  that  the  committee  of  manage- 
ment has  apportioned  100  shares  in  this  company  to  each  member 
•  of  the  provisional  committee ;  you  please  inform  me,  on  or  before 
Wednesday  morning,  whether  you  will  take  that  or  any  less  number. 
Should  you  not  reply  by  that  time,  the  committee  will  consider  you 
decline  taking  any. 

"  I  remain,  very  respectfully, 

•       u  Your  obedient  servant, 

u  J.  B.  Rayner,  Secretary." 

"Manchester,  October  14, 1845. 

u  Sir :  I  feel  obliged  for  your  circular  of  the  10th  instant ;  but,  upon 
looking  into  the  report  of  the  committee,  I  find  no  remark  made 
whether  the  surveyors  will  positively  be  ready  for  the  next  session, 
and  you  will  perhaps  drop  me  a  few  lines  on  the  subject;  for  should 
it  be  so,  I  shall  be  happy  to  accept  the  100  shares  allotted  to  me. 

"  I  remain,  sir,  yours, 

«  S.  E.  Sichel." 

"  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Railway. 

"  16  Moorgate  Street,  October  15, 1845. 

"  Sir :  There  is  not  any  doubt  of  our  plans,  &a,  being  ready  in 
the  most  perfect  and  satisfactory  manner  for  the  coming  session  of 
Parliament        "  I  remain,  very  respectfully, 

"  Your  obedient  servant, 

"  J.  B.  Rayner,  Secretary. 
"  S.  E.  Sichel,  Esq.,  Manchester." 

u  Manchester  October  17,  1845. 

tt  Sir :  Please  to  put  in  my  name  fifty  shares  of  the  100  reserved 
for  me  in  the  Direct  Birmingham,  Oxford,  Reading,  and  Brighton 
Railway.  I  feel  obliged  to  you  for  the  information  contained  in  your 
favor  oi  the  15th  instant,  and  beg  to  subscribe  myself, 

"  Very  respectfully, 

"  J.  B.  Rayner,  Esq.  "  S.  E.  Sichel." 


i  15  Jut.  53. 
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"  Letter  of  allotment     Not  transferable, 

u  Direct  Birmingham,  Oxford,  Reading,  and  Brighton  Railway, 
«  Capital,  2,000,000/.,  in  80,000  shares  of  25/.  each.  . 

«  Deposit,  21 12s.  6dL 

"46  Moorgate  Street,  October  18, 1845. 

u  Sir :  The  committee  of  management  have  allotted  to  you  fifty 
shares  in  this  undertaking,  and  I  am  directed  to  request  you  will 
pay  the  deposit  of  21.  12s.  6c?.  per  share,  amounting  to  131/.  5$.,  into 
one  of  the  under-mentioned  banks,  on  or  before  Friday,  the  24th  day 
of  October,  1845,  or  this  allotment  will  be  null  and  void.  This  let- 
ter, with  the  bankers'  receipt  appended  thereto,  will  be  exchanged  for 
scrip  upon  your  presenting  it  at  the  offices  of  the  company,  and 
executing  the  parliamentary  contract  and  subscribers'  agreement, 
which  will  lie  at  the  above  offices  on  and  after  the  24th  October, 
and  due  notice  will  be  given  when  the  deeds  will  be  sent  into  the 
country. 

"  I  am,  sir,  your  obedient  servant, 

"J.  B.  Rayner,  Secretary. 

,«  To  Mr.  S.  B.  Sichel. 

« [Bankers,  &c.] " 
It  did  not  appear  that  any  deposit  had  ever  been  paid  by  Mr.  Sichel. 

Bolt  and  Daniel,  for  Mr.  SicheL  In  order  to  bring  this  case 
within  the  rule  of  UpfiWs  Case,  (ante,  p.  13,)  there  must  be  clear 
evidence  that  Mr.  Sichel  was  a  provisional  committee-man,  and  that 
he  accepted  shares.  Now,  here  there  is  very  imperfect  evidence  that 
he  was  a  provisional  committee-man,  and  we  contend  that  he  only 
accepted  the  shares  provisionally,  on  the  company  being  able  to  go 
to  Parliament,  and  had,  therefore,  till  the  30th  November  to  decide 
in.  The  plans  were  never  deposited,  and  the  condition  was,  therefore, 
never  fulfilled. 

Roxburgh,  in  support  of  the  Master's  decision.  This  case  is 
exactly  the  same  as  UpfiWs  Case.  That  decision  makes  Mr.  Sichel 
liable  to  contribute  in  proportion  to  the  fifty  shares  he  had  sub- 
scribed for.  EveTy  shareholder  is  liable  to  contribute,  not  only  for 
the  expenses  he  actually  authorized,  but  for  the  expenses  incurred 
by  the  committee  who  have  the  management.  [Lord  Cranworth, 
V.  C.  —  Suppose  in  a  company  the  shares  subscribed  for  amount  to 
1000/.,  and  the  liabilities  of  the  company  to  10,000/.,  who  is  to  pay  the 
remainder  of  the  10,000/.  ?  Surely,  those  who  ordered  the  expenses  to 
be  incurred.]  It  will  be  paid  by  the  committee-men,  in  proportion  to 
the  shares  they  have  taken.  [Lord  Cranworth,  V.  C.—  Suppose  ex- 
penses had  been  incurred  before  Mr.  Upfill  had  become  a  member, 
could  he  be  called  upon  to  pay  for  them  ?]  He  accepted  the  shares 
with  their  liabilities.  It  having  been  found  how  much  had  been 
incurred  before  he  joined,  and  how  much  afterwards,  the  liabilities 
would  be  apportioned.  In  CarmichaeVs  Case,  (ante,  p.  66,)  there 
was  no  positive  acceptance  of  shares ;  here  there  is. 
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Bolt,  in  reply. 

Lord  Cranworth,  V.  C.  I  took  these  papers  home  for  the  pur* 
pose  of  comparing  what  the  letters  and  documents  actually  were 
with  reference  to  UpfilTs  Case,  because,  though  I  stated  that  I  do  not 
know  that  I  quite  understand  that  case,  yet  it  is  binding  and  obliga- 
tory on  me.  It  was  the  decision  of  the  House  of  Lords,  and  was 
much  considered,  though  there  were  not  many  peers  present.  I, 
however,  have  nothing  to  do  with  that;  and  I  know  that  Lord 
Brougham  gave  much  attention  to  the  case.  The  principle  on  which 
it  was  decided  appears  in  many  passages  of  the  judgment,  and  par- 
ticularly in  the  last  part.  He  there  says,  "  I  wish  it  to  be  most  dis- 
tinctly understood,  and  it  is  of  the  greatest  importance,  that  it  is  upon 
the  two  facts  taken  together  that  the  judgment  proceeds:  one  of 
them  "  —  that  is,  the  being  a  provisional  committee-man  —  "  is  found 
at  law  not  to  be  sufficient  without  the  second ;  and  it  is  a  question 
whether  the  second  is  sufficient  without  the  first."  I  observe  that  the 
case  of  AshpUel  v.  Sercombe,  19  Law  J.  Rep.  (n.  s.)  Exch.  82,  in  the 
Court  of  Exchequer,  was  not  cited  before  the  House  of  Lords  on 
the  argument  of  Hutton  v.  Upjill;  and  if  it  had  been  so,  no  doubt 
Lord  Brougham  would  not  have  said  that  it  had  never  been  decided 
at  law,  whether  the  two  circumstances,  being  united,  made  any  differ- 
ence. It  is  clear  that  that  was  held  to  be  nothing,  in  AshpUel  v.  &r- 
combe  at  least  However,  what  the  House  proceeded  on  was  this  : 
that  where  a  party,  being  a  provisional  committee-man,  is  informed 
that,  in  his  character  of  provisional  committee-man,  he  is  entitled  to 
have  a  certain  number  of  shares  allotted  to  him,  and,  acting  upon 
that  information,  he  accepts  shares,  these  two  facts,  taken  together, 
constitute  him  a  contributory.  That  being  so,  it  is  a  very  intelligible 
doctrine,  and  I  have  only  to  look  whether  that  state  of  circumstances 
has  occurred  here.  Now,  this  case  happens  to  be  in  the  very  same 
railway  company  as  UpfilTs  Case.  The  evidence  in  TJpfiWs  Case  was, 
first  of  all,  this  letter  of  information ;  [his  Lordship  read  the  letter ;] 
that  was  also  the  letter  in  the  present  case,  being  a  circular  letter, 
and  was  from  the  same  person  as  secretary.  Now,  in  answer  to  that 
in  UpfiWs  Case,  Upfill  wrote,  "  I  accept,  &c.,  James  UpfiU,  P.  C,"  — 
"  P.  C."  meaning  provisional  committee-man.  In  the  present  case,  as 
in  *hat,  Mr.  Sichel  was  a  provisional  committee-man ;  and  on  receiv- 
ing the  letter,  he  writes  to  inquire  whether  the  plans  will  be  ready. 
[His  Lordship  read  the  letter.]  The  secretary  answers,  that  there  is 
no  doubt  of  the  plans  being  ready ;  in  answer  to  which,  on  the  17th 
October,  Sichel  writes,  "  Sir:  Please, to  put  in  my  name  fifty  shares 
of  the  hundred  reserved  for  me."  Now,  the  only  question  is,  whether 
that  correspondence  did  amount  to  the  same  thing  as  in  UpfilTs  Case  ; 
and  I  confess  I  think  it  is  clear  that  it  does.  Mr.  Rolt  made  an  at- 
tempt to  distinguish  this  case  as  an  acceptance  of  shares  provisional 
on  the  company  being  ready,  and  obtaining  the  act  of  Parliament : 
but  in  answer  to  Mr.  Sichel's  question,  the  secretary  writes  something 
which  is  satisfactory  to  him,  whether  right  or  not,  and  he  waives  hia 
objection,  and  writes  an  answer,  as  in  UpfiWs  Case,  and  says  ha 
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accepts  the  shares.  It  is  ridiculous  to  say  that  there  is  a  difference 
because  in  one  case  a  hundred  shares  are  taken,  and  in  the  other  fifty. 
In  UpfiiTs  Case,  it  was  also  argued,  as  in  this,  that  this  was  only  an 
apportionment  of  shares,  and  did  not  amount  to  an  allotment ;  but 
Lord  Brougham  scouts  that  idea,  and  says,  allotment  is  the  same  as 
apportionment :  so  does  this  man ;  he  says  the  committee  has  made 
an  apportionment  of  one  hundred  shares  to  every  committee-man 
who  wishes  to  have  them.  "  How  many  do  you  choose  to  have  ?  " 
and  Mr.  Sichel  answers,  "  I  choose  to  have  fifty."  There  is  hardly  a 
single  word  of  difference  between  this  and  UpfilPs  Case;  and  that 
case  must  govern  it,  and  Mr.  Sichel's  name  remain  on  the  list  of  con- 
tributories. —  Motion  refused,  with  costs. 


Best's  Case.1 

January  11  and  15, 1851. 

* 

Winding-up  Act — Second  Summons. 

When  the  Master  has  specially  excluded  the  name  of  any  person  from  the  list  of  contribn- 
tones  in  respect  of  any  shares,  that  person  cannot  again  be  summoned  before  the  Master 
in  respect  of  the  same  shares. 

UpJUTs  dm,  ante,  p.  13,  observed  on. 

An  order  having  been  made  for  winding  up  the  Direct  Birming- 
ham, Oxford,  Reading,  and  Brighton  Railway  Company,  the  name 
of  Benjamin  Best  was,  on  the  3d  June,  1850,  placed  by  Master 
Brougham  on  the  list  of  contributories,  but  on  motion  before  Knight 
Bruce,  V.  C,  was,  on  the  23d  July,  ordered  to  be  struck  out  On  the 
10th  December,  (after  the  decision  in  UpfilPs  Case,  ante,  p.  13,)  an 
application  was  made  to  the  Master  to  replace  Mr.  Best's  name,  on 
the  ground  of  further  evidence ;  and  after  hearing  both  sides,  the 
Master  was  of  opinion,  that,  on  the  authority  of  UpfilPs  Case,  Mr. 
Best's  name  must  be  placed  on  the  list. 

Roti  and  Prior  now  moved  to  have  his  name  struck  off.  In  this 
case  the  Master  had  no  jurisdiction,  a  former  application  having  been 
made  to  him,  and  Mr.  Best's  name  having  been  since  struck  off.  By 
the  Winding-up  Act,  11  &  12  Vict.  c.  45,  s.  81,  it  is  enacted,  "  that 
it  shall  be  lawful  for  any  person  whose  name  shall  stand  upon  the 
list  of  contributories,  to  summon  any  other  person  whose  name  shall 
not  be  upon  such  list,  and  who  shall  not  have  been  previously  specially 
excluded  therefrom,  to  appear  before  the  Master,  at  a  day  and  time  to 
be  therein  specified,  to  show  cause  why  his  name  should  not  be  in- 
cluded in  or  specially  excluded  from  the  list."  Now,  here  Mr.  Best 
has  been  specially  excluded,  and  the  Master  had,  therefore,  no  power 
whatever  to  proceed.     Ex  parte  Hollingswotth,  14  Jur.  232. 

1 15  Jur.  54.    ' 
17* 
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Bethell  and  Roxburgh,  for  the  official  manager.  By  the  Amend- 
ment Act,  12  &  13  Vict  c.  108,  s.  17,  it  is  enacted,  that  it  shall  be 
lawful  for  the  Master,  from  time  to  time,  to  reconsider  and  review  any 
order  or  proceeding  which  may  have  been  made  by,  or  may  have 
taken  place  before  him,  under  the  said  act,  upon  such  terms  and  in 
such  manner  as  he  thinks  fit ;  and  by  sect  27,  the  power  by  the  said 
act  given  to  contributories  to  summon  any  other  person  to  show 
cause  why  his  name  should  not  be  included  in,  or  specially  excluded 
from  the  list,  and  the  power  of  the  Master  to  declare  such  person 
included  in  or  excluded  from  the  list,  shall  and  may  be  exercised  from 
time  to  time,  so  long  as  the  list  has  not  been  wholly  settled,  although 
the  person  so  to  be  summoned  have  been  already  included  or  spe- 
cially excluded,  (as  the  case  may  be,)  as  respects  any  other  share  or 
interest  in  the  company  than  the  share  or  interest  in  respect  of  which 
he  is  proposed  to  be  included  in  or  specially  excluded  from  the  list. 
Now,  this  proceeding  may  be  considered  as  a  review  under  the  17th 
section,  ana  by  the  27th  the  Master  is  expressly  authorized  to  exer- 
cise his  powers  till  the  list  is  finally  settled. 

January  15,  1851.  Lord  Cranworth,  V.  C.  This  case  is  ex- 
actly the  same  as  SichePs  Case,  except  that  I  do  not  think  the  Master 
had  any  jurisdiction ;  but  that  is  only  a  matter  of  form.  In  my 
opinion,  upon  the  construction  of  the  act  of  Parliament,  the  Master 
could  not  do  what  he  has  done.  By  sect.  81  of  the  Winding-up 
Act  —  [his  Lordship  read  the  section ;  ]  that  is  to  say,  if  the  name 
has  not  been  excluded,  the  party  may  be  summoned.  Then  comes 
the  Amendrrient  Act,  s.  17.  [His  Lordship  read  the  section.]  It  is 
clear,  when  the  former  act  of  Parliament  has  said  in  terms  that  the 
party  who  had  been  specially  excluded  should  not  be  summoned 
again,  that  this  section  did  not  authorize  the  Master  to  proceed. 
Then  there  is  the  27th  section.  [His  Lordship  read  the  section.]  It 
may  be  beneficial  to  the  party  to  have  his  name  inserted  as  con- 
tributory, as  he  may  have  something  to  receive.  On  the  true  con- 
struction of  the  former  act,  if  Best's  name  is  at  first  excluded,  under 
no  circumstances  could  he  be  summoned  to  be  included  or  excluded, 
contrary  to  what  was  formerly  decided.  But  the  act  contemplates 
that  there  may  be  another  set  of  shares,  with  respect  to  which  he 
may  be  liable.  Suppose  he  has  other  shares,  he  may,  under  this  act 
of  Parliament,  be  dealt  with  as  if  he  had  not  been  dealt  with  at  all. 
I  think,  therefore,  that  on  that  ground  he  must  be  dealt  with,  for  I 
think  the  Master  had  no  authority  at  all.  —  Remove  the  name  of  Mr- 
Best  ;  costs  of  all  parties  out  of  the  estate. 

His  Lordship  subsequently  observed,  It  is  a  great  misfortune, 
that,  from  the  hurried  way  in  which  tlpJUPs  Case  was  necessarily 
argued  at  the  end  of  the  session,  the  result  was,  that  it  was  argued 
without  all  the  assistance  that  might  have  been  had ;  and  that  all  the 
cases  before  the  Exchequer,  and  the  Exchequer  Chamber  in  error, 
were  not  brought  before  the  House.1 

1  As  UftfilFs  Case  has  been  the  subject  of  so  much  comment,  the  reporter  publishes 
the  following  observations,  which  appear,  from  the  short-hand  writer's  note  of  the 
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A  re  Joseph  Thomas  Fulham,1  a  Lunatic,  and  in  re  The  Trustee 

Act,  1850. 

November  8,  1850. 

The  Trustee  Act,  1850  —  Vesting  Order  —  Costs  of  Proceedings  un- 
der former  Trustee  Act 

In  this  case,  an  order  of  reference,  dated  the  8th  March,  1850, 
had  been  made  to  the  Master  to  inquire  whether  the  lunatic  was  a 
trustee  of  certain  lands  within  the  meaning  of  the  stat  1  Will.  4, 
c  60,  and  to  approve  of  proper  persons  to  be  appointed  trustees  in 
the  place  of  the  lunatic.  The  Master,  by  his  report,  dated  the  31st 
July,  1850,  found  that  the  lunatic  was  a  trustee  of  the  lands  in  ques- 
tion within  the  meaning  of  the  above  statute,  and  he  approved  of 
two  persons  to  be  appointed  trustees  in  his  place,  and  he  approved  of 
another  person  to  convey,  assign,  or  transfer  the  real  and  personal 
trust  estate  to  the  proposed  new  trustees.  The  petition  now  prayed 
that  that  report  might  be  absolutely  confirmed,  and  that  it  might  be 
ordered  that  the  freehold  and  leasehold  hereditaments  and  premises 
be  vested  in  the  new  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  upon  the  then  subsisting  trusts ;  and  that  it  might  be 
referred  to  the  Master  to  tax  the  petitioners  their  costs  and  expenses 
of  obtaining  and  prosecuting  the  order  of  reference  of  the  8th  March, 
1850,  and  of  obtaining  the  said  report,  and  incident  thereto,  and  the 
costs  relating  to  the  present  application  ;  and  that  the  new  trustees 
might,  out  of  the  first  moneys  which  should  come  to  their  hands  in 
the  execution  of  the  trusts,  pay  the  amount  of  such  costs  and  ex- 
penses. 

Bromehead,  for  the  petition,  now  asked  the  Court  to  make  a  direct 
vesting  order  under  the  3d  section  of  the  13  &  14  Vict  c.  60,a  to  save 
the  expense  of  a  conveyance  to  the  new  trustees ;  and  that  the  costs 
might  be  paid  as  prayed. 

judgment  in  that  case,  to  have  been  made  by  Lord  Brougham  after  die  judgment  had 
been  delivered :  "  I  wish  it  to  be  most  distinctly  understood,  and  it  is  of  the  greatest 
importance,  that  it  is  the  two  facts  taken  together:  one  of  them  is  found  at  law  not  to 
be  sufficient  without  the  second,  and  the  question  is,  whether  the  second  is  sufficient 
without  the  first.  However,  the  decision  of  the  House  goes  upon  both.  Concerning 
a  provisional  committee-man's  acceptance  of  shares,  Lord  Lyndhnrst  has  unfortunately 
left  town,  so  that  I  cannot  state  how  he  would  view  this  matter ;  but  I  shall  be  able  to 
do  so  hereafter.  I  ought  to  mention,  that  I  communicated  with  my  noble  and  learned 
friend,  Lord  Cottenham,  upon  this  subject,  and  he  takes  exactly  the  same  view  that  I 
do ;  but  it  will  probably  have  your  Lordships'  authority  upon  this  account,  that  Lord 
Cottenham  has  a  very  strong  leaning  on  the  subject  of  liability,  and  leans  much  more 
in  favor  of  liability  than  the  other  judges  have  been  disposed  to  do,  though  he  clearly 
negatives  the  doctrine  ventilated  at  the  bar,  that  there  was  an  equitable  liability,  and 
not  a  legal  liability,  and  that  the  legal  liability  is  no  measure  of  the  total  liability ;  he 
totally  negatives  that" 

i  15  Jur.  69. 

2  That  section  enacts,  "  that  when  any  lunatic,  or  person  of  unsound  mind,  shall  be 
seized  or  possessed  of  any  lands  upon  any  trust,  or  by  way  of  mortgage,  it  shall  be 
lawful  for  the  Lord  Chancellor,  &c,  to  make  an  order  that  such  lands  be  vested  in 
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The  Lord  Chancellor  was  of  opinion  that  it  was  competent  for 
him  to  make  the  vesting  order  under  the  3d  section  of  the  late  act, 
notwithstanding  that  the  former  petition,  order,  and  other  proceedings 
had  been  under  the  former  Trustee  Act,  1  Will.  4,  c.  60 ;  and  so  made 
the  order ;  but  his  Lordship  was  of  opinion  that  he  had  no  jurisdic- 
tion, under  the  51st  section  of  the  late  act,1  to  order  the  payment  of 
any  of  the  costs  incurred  in  the  proceedings  under  the  former  act  of 
Parliament ;  and  confined  the  order  as  to  costs  to  the  present  petition, 
and  the  proceedings  under  the  late  act 


In  re  Ramshay,*  a  Lunatic,  and  in  re  The  Trustee  Act,  1850. 

January  30, 1861. 

This  Court  will  not  take  upon  itself  to  inquire  into  the  fact  whether  a  lunatic  is  a  trustee 
within  the  meaning  of  the  Trustee  Act,  I860 ;  there  most  be  a  reference  to  the  Master  to 
make  that  inquiry,  according  to  the  former  practice. 

This  was  a  petition  praying  for  the  appointment  of  new  trustees 
in  the  place  of  the  lunatic. 

Karslake,  in  support  of  the  petition,  came  prepared  with  evidence 
to  show  to  the  Court  that  the  lunatic  was  a  trustee  within  the  mean- 
ing of  the  late  Trustee  Act,  13  &  14  Vict  c  60,  and  the  other  evi- 
dence which  would  have  been  used  before  the  Master  upon  an  inquiry 
under  the  act  1  Will.  4,  c.  60. 

The  Lord  Chancellor  stopped  him  in  limine,  stating  that  the  time 
of  the  Court  could  not  be  taken  up  upon  such  an  inquiry,  and  that 
there  must  be  the  usual  inquiry  before  the  Master. 

snch  person  or  persons,  in  such  manner  and  for  such  estate,  as  he  shall  direct ;  and 
the  order  shall  have  the  same  effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same  manner  for 
the  same  estate.*' 

1  That  section  enacts,  "  that  the  Lord  Chancellor,  &c,  and  the  Court  of  Chancery, 
may  order  the  costs  and  expenses  of  and  relating  to  the  petitions,  orders,  directions, 
conveyances,  assignments,  and  transfers  to  be  made  in  pursuance  of  this  act,  or  any  of 
them,  to  be  paid  and  raised  out  of  or  from  the  lands  or  personal  estate,  or  the  rents  or 
produce  thereof,  in  respect  of  which  the  same  respectively  shall  be  made,  or  in  snch 
manner  as  the  said  Lord  Chancellor  or  Court  shall  think  proper." 

It  is  to  be  observed,  that  the  petition  was  only  intituled  in  the  late  Trustee  Act,  not 
in  the  former. 

*  15  Jur.  69. 
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Cooper  v.  Dodd.1 

November  30,  1850. 

2  4*3  WUL  4,  c.  93. 

Sequestration  against  a  Party  declared  contumacious  by  the 

Ecclesiastical  Court. 

The  Ecclesiastical  Court  having  by  its  order  pronounced  a  party 
in  this  cause  contumacious,  and  in  contempt  for  non-payment  of  a 
sum  of  money,  a  copy  of  such  order,  under  the  seal  of  the  Ecclesias- 
tical Court,  was,  within  ten  days,  made  out  and  duly  certified,  but 
such  certificate  was  not  confined  to  the  decree  merely,  but  contained 
a  recital  of  the  circumstances  under  which  the  order  was  made ;  and 
this  certificate  was  not  lodged  with  the  secretary  of  the  Lord  Chan- 
cellor until  the  eleventh  day  after  the  Ecclesiastical  Court  pronounced 
its  order.  An  order  for  sequestration  was  directed,  under  the  2d  sec- 
tion of  stat.  2  &  3  Will.  4,  c.  93 ; 9  but  upon  drawing  up  the  order,  the 
Registrar  took  two  objections :  First,  that  the  certificate  of  the  order 
of  the  Ecclesiastical  Court  was  bad  in  form,  from  its  having  intro- 
duced a  statement  of  the  circumstances  of  the  case.  Secondly,  that 
the  certificate  ought  to  have  been  lodged  with  the  Lord  Chancellor's 
secretary  within  ten  days  after  the  party  had  been  pronounced  contu- 
macious. 

Beales  now  read  the  2d  section  of  the  above  statute,  and  contended 
that  the  recital  in  the  certificate,  of  the  circumstances  of  the  case 
•which  led  to  the  order,  was  mere  surplusage ;  and  further,  that  the 
limit  of  ten  days,  mentioned  in  the  statute,  only  had  reference  to  the 
act  to  be  done  by  the  judge  of  the  Ecclesiastical  Court;  and  that  it 
was  not  the  intention  of  the  act  of  Parliament  that  the  party  obtain- 
ing the  order  should  be  obliged  to  present  it  to  the  Lord  Chancellor 
within  the  ten  days. 

The  Lord  Chancellor  agreed  with  both  contentions,  and  desired 
the  order  to  be  drawn  up. 

'  1  15  Jur.  69. 

*  "  An  Act  for  enforcing  the  Process  upon  Contempts  in  the  Courts  Ecclesiastical 
of  England  and  Ireland."  The  2d  section,  after  giving  the  judges  of  the  ecclesias- 
tical courts  power  to  pronounce  parties  contumacious,  and  in  contempt  for  non-pay- 
ment of  money  ordered  by  the  Court  to  be  paid  by  them,  proceeded :  u  And  within 
ten  days  after  such  person  or  persons  shall  have  been  so  pronounced  contumacious, 
a  and  in  contempt,  to  cause  a  copy  of  such  order  or  decree,  under  the  seal  of  the  Court 
wherein  the  same  shall  have  been  made,  or  under  the  hand  or  hands  of  such  judge  or 
judges,  or  one  of  them,  to  be  exemplified,  and  certified  to  the  Lord  Chancellor,  &c, 
whenever  the  person  or  persons  who  shall  have  been  so  pronounced  contumacious 
shall  be  domiciled  or  residing,  or  shall  be  seized  or  possessed  of  or  entitled  to  any 
real  or  personal  estate,  goods,  chattels,  or  effects,  situate,  lying,  or  being  in  England  ; 
and  the  said  Lord  Chancellor,  &c.,  shall  forthwith  cause  such  copy  of  such  order  or 
decree,  when  it  shall  be  presented  to  them  respectively,  so  exemplified,  to  be  enrolled  in 
the  rolls  of  the  High  Court  of  Chancery  in  England,  and  shall  thereupon  cause  pro- 
cess of  sequestration  to  issue  against  the  real  and  personal  estate,  goods,  chattels, 
arid  effects,  in  England,  of  the  party  or  parties  against  whom  such  order  or  decree 
•hall  have  been  made,"  &c. 
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The  Sutton  Harbor  Company  v.  Hitchens.1 

January  19, 1851. 

Lands  Clauses  Consolidation  Act,  1845. 

A  party  haying,  under  the  68th  section  of  the  above  act,  claimed  compensation  for  injury 
alleged  to  be  done  to  his  property  by  the  works  of  a  company,  who  disputed  the  right  to 
compensation,  an  injunction  was  granted,  on  the  application  of  the  company,  to  restrain 
the  claimant  from  proceeding  to  ascertain  the  amount  of  compensation  until  he  bad  estab- 
lished his  right  at  law. 

This  was  a  motion  to  restrain  the  defendant  from  proceeding,  under 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  to 
have  the  amount  of  compensation  claimed  by  him,  for  injury  alleged 
to  be  done  to  his  property  by  the  plaintiffs,  ascertained  and  settled  by 
arbitration,  in  the  manner  prescribed  by  the  above-  section.  The 
defendant  was  a  coal  merchant  and  ship  owner,  having  wharves  and 
warehouses  adjoining  Sutton  Harbor,  at  Plymouth ;  and  the  plaintiffs, 
under  the  powers  given  to  them  by  act  of  Parliament,  were  taking 
measures  to  improve  the  harbor.  They  did  not  take  any  part  of  the 
defendant's  property,  but  it  was  alleged  by  the  defendant  that  the 
plaintiffs  had  constructed  a  coffer-dam,  which  injuriously  affected  him 
in  the  enjoyment  and  use  of  his  wharves,  by  preventing  vessels  from 
coming  so  close  to  them  as  was  desirable ;  and  he  gave  notice  to  the 
company  that  he  claimed  651  for  compensation,  and  desiring  to  have 
the  amount  to  which  he  was  entitled  settled  by  arbitration.  The 
plaintiffs  denied  the  right  of  the  defendant  to  any  compensation  at 
all,  and  they  filed  their  bill  in  this  suit  to  restrain  him  from  proceeding 
under  the  68th  section  of  the  above  act.  This  section  enacts,  that 
"  if  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for,  or 
injuriously  affected  by,  the  execution  of  the  works,  and  for  which  the 
promoters  of  the  undertaking  shall  not  have  made  satisfaction  under 
the  provisions  of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  and  if  the  compensation  claimed  in  such  case  shall  exceed 
the  sum  of  50Z.,  such  party  may  have  the  same  settled  either  by  arbi- 
tration or  by  the  verdict  of  a  jury,  as  he  shall  think  fit;  and  if  such 
party  desire  to  have  the  same  settled  by  arbitration,  it  shall  be  lawful 
for  him  to  give  notice  in  writing  to  the  promoters  of  the  undertaking 
of  such  his  desire,  stating  in  such  hotice  the  nature  of  the  interest 
in  such  lands  in  respect  of  which  he  claims  compensation,  and  the 
amount  of  the  compensation  so  claimed  therein ;  and  unless  the  pro- 
moters of  the  undertaking  be  willing  to  pay  the  amount  of  compen- 
sation so  claimed,  and  shall  enter  into  a  written  agreement  for  that 
!mrpose  within  twenty-one  days  after  the  receipt  of  any  such  notice 
rom  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration  in 
manner  therein  provided ;  or  if  the  party  so  entitled  as  aforesaid  desire 
to  have  such  question  of  compensation  settled  by  jury,  it  shall  be 
lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the  pro- 

i  15  Jur.  70. 
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moters  of  the  undertaking,  stating  such  particulars  as  aforesaid ;  and 
unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount 
of  compensation  so  claimed,  and  enter  into  a  written  agreement  for 
that  purpose,  they  shall,  within  twenty-one  days  after  the  receipt  of 
such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for 
settling  the  same  in  the  manner  herein  provided,  and  in  default  thereof 
they  shall  be  liable  to  pay  to  the  party  so  entitled  as  aforesaid  the 
amount  of  compensation  so  claimed,  and  the  same  may  be  recovered 
by  him,  with  costs,  by  action  in  any  of  the  superior  courts."  The 
plaintiffs  now  moved  for  an  injunction. 

JR.  Palmer  and  C.  Hall  appeared  in  support  of  the  motion.  They 
cited  The  London  and  North-western  Railway  Company  v.  Smith,  1 
Mac  &  G.  216 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  193,  in  which  Lord 
(Tottenham,  C,  in  a  case  where  the  right  to  compensation  was  dis- 
puted by  the  company,  granted  an  injunction  to  restrain  the  party 
claiming  compensation  from  enforcing  the  provisions  of  the  68th  sec- 
tion until  he  had  established  his  right  by  action  at  law. 

Turner  and  Glasse  opposed  the  motion. 

Lord  Langdale,  M.  R.,  granted  an  injunction  on  the  authority  of 
the  above  case,  in  similar  terms  to  those  adopted  by  Lord  Cottenham. 


Foster  v.  Handley.1 

January  18  and  22,  1851. 

Legal  Assets. 

In  the  administration  of  real  estate  not  devised  for  the  payment  of  debts,  an  equity  of 
redemption  is  now  legal  assets. 

This  was  a  creditor's  suit,  under  which  the  equity  of  redemption 
in  fee  in  an  estate  subject  to  a  mortgage  in  fee  had  been  sold,  and, 
after  payment  of  the  mortgage  money,  it  was  proposed  in  the  minutes, 
as  prepared  by  the  plaintiff,  that  the  residue  should  be  paid  into  Court, 
and  .held  as  legal  assets,  under  the  3  &  4  Will.  4,  c.  104. 

Waley,  for  the  plaintiff 

Smale,  for  the  executors  and  trustees  of  the  equity  of  redemption, 
submitted,  whether,  under  that  act,  the  equity  of  redemption  was  not 
equitable  assets.  See  2  Spence,  643 ;  Coote,  Mort.,  213 ;  and  Phm- 
kett  v.  Penson,  2  Atk.  294. 

i  15  Jar.  7a 
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January  22, 1851.  Lord  Cranworth,  V.  C.  1  would  much  rather 
that  this  case  should  not  be  decided  without  some  adverse  parties  to 
litigate  it,  as  it  has  not  been  argued  adversely.  I  confess  I  think  it 
contrary  to  what  I  suspect  was  the  intention  of  the  framers  of  the  act 
3  &  4  Will.  4,  c.  104 ;  but  I  think  it  clear  that  a  specialty  creditor  must 
be  paid  in  full.  We  have  nothing  to  guide  us  as  to  the  meaning  qf 
the  act  of  Parliament,  except  the  language ;  it  is  in  the  shortest  form : 
"  When  any  person  shall  die  seized  of  or  entitled  to  any  estate  or  inter- 
est in  lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or 
other  real  estate,  whether  freehold,  customaryhold,  or  copyhold,  which 
he  shall  not  by  his  last  will  have  charged  with,  or  devised  subject  to, 
the  payment  of  his  debts,  the  same  shall  be  assets,  to  be  administered 
in  courts  of  equity,  for* the  payment  of  the  just  debts  of  such  person, 
as  well  debts  due  on  simple  contract  as  on  specialty."  Then  comes 
this  proviso :  "  Provided  always,  that  in  the  administration  of  assets 
by  courts  of  equity,  under  and  by  virtue  of  this  act,  all  creditors  in 
specialty,  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors,  by  simple  con- 
tract, or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be  paid 
any  part  of  their  demands ; "  that  is  to  say,  in  every  suit  in  which 
freeholds  and  copyholds,  not  having  been  devised  for  the  payment  of 
debts,  are  to  be  administered,  all  specialty  creditors  shall  be  paid  in 
full  before  the  simple  contract  creditors.  There  is  no  doubt  about 
the  meaning  of  it,  though  I  may  have  strong  suspicions  that  what 
the  framers  of  the  act  meant  was  merely  that  nothing  in  it  should 
interfere  with  the  legal  priorities  of  specialty  creditors.  Then,  as  a 
specialty  creditor  would  have  no  claim  upon  copyhold  estates,  it 
would  be  equitable  assets  only ;  but  they  have  not  said  that,  but  have 
said,  that  in  the  administration  of  assets,  by  virtue  of  this  act,  the 
specialty  creditor  shall  be  paid  in  full  before  the  simple  contract  cred- 
itors ;  there  is  no  room  for  any  doubt  about  it.  This  was  not  assets 
at  all,  legal  or  equitable,  before  the  act  passed ;  and  the  act  says  it 
shall  be  legal  assets  in  a  particular  mode.  I  tried  to  spell  the  act  to 
mean  merely  that  specialty  creditors  should  not  have  their  rights  preju- 
diced ;  but  I  am  unable  to  do  so.  —  Decree  according  to  minutes. 


Webster  v.  The  South-eastern  Railway  Company.1 

January  21  and  25, 1851. 

Injunction  —  Railway  Company, 

A  railway  company  paid  for  and  took  a  conveyance  of  a  piece  of  land  from  D.    W.  after- 
wards claimed  the  land,  and  moved  to  restrain  the  company  from  taking  it,  their  compnl 
sory  powers  having  expired.    The  evidence  of  tide  was  conflicting  between  D.  and  W. :  — 

Held,  that  W.  had  his  remedy  by  ejectment ;  and  injunction  refused. 

1 15  Jur.  73. 
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This  was  a  motion  to  restrain  the  South-eastern  Railway  Company 
from  entering  on  a  certain  piece  of  land.  The  statements  in  the  bill 
are  folly  referred  to  in  the  judgment,  and  also  so  much  of  the  affidavits 
as  is  necessary. 

Malins  and  Schomberg,  for  the  motion,  contended  that  Sir  G.  Web- 
ster was  owner  in  fee  of  the  lands  in  question,  and  that  the  compul- 
sory powers  of  the  act  had  expired,  and  that  the  company  had  no 
right  to  proceed  under  them.  Brocklebank  v.  The  Whitehaven  Junction 
Railway  Company,  11  Jur.  663 ;  on  appeal,  15  Sim.  632.  Kinnersley  v. 
,  The  North  Staffordshire  Railway  Company,  V.  C.  E.,  reversed  by  L.  C, 
not  reported.  Baker  v.  The  North  Staffordshire  Railway  Company, 
not  reported :  the  decision  was  there  appealed  from,  but,  the  company 
having  obtained  fresh  powers  under  a  new  act,  the  appeal  was  not 
prosecuted.  S/iaw  v.  The  London  and  North-western  Railway  Company, 
M.  T.,  1850,  V.  C.  K.  B.,  unreported,  in  which  a  case  was  sent  to  law. 

Bethell,  R.  Palmer,  and  Baity,  for  the  company,  opposed.  This  is  a 
case  of  disputed  title,  and  there  is  no  satisfactory  proof  of  ownership 
by  the  plaintiff.  The  company  is  now  in  possession,  and  claims  under 
another  person.  The  Court  may  put  the  question  of  ownership  in  a 
course  ot  trial,  and  should  not  interfere  till  the  right  of  the  plaintiff  is 
established.  It  is  a  mere  case  of  oppression  on  the  company,  and  no 
ground  whatever  for  equitable  relief  has  been  shown.  Davenport  v. 
Davenport,  7  Hare,  217 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  163.  The 
London  and  North-western  Railway  Company  v.  Smith,  1  Mac.  &  G. 
216 ;  s,  c.  19  Law  J.  Rep.  (n.  s.)  Chanc.  193. 

Malins,  in  reply,  cited  Barker  v.  The  North  Staffordshire  Railway 
Company,  2  De  G.  &  S.  55 ;  12  Jur.  324,  589. 

January  25, 1851.  Lord  Cranworth,  V.  C.  This  was  a  motion 
to  restrain  the  defendants,  the  South-eastern  Railway  Company,  from 
keeping  possession  of,  or  entering  or  continuing  in  or  upon,  a  certain 
piece  or  parcel  of  ground,  and  also  from  digging,  using,  interfering,  or 
in  any  manner  meddling  with  the  same,  and  from  committing  any 
waste  or  spoil  thereon,  or  on  any  part  thereof.  The  bill  was  filed  by 
Sir  Godfrey  Webster,  and  was  supported  by  his  affidavit,  which  states 
the  title  in  the  same  way,  in  these  words :  That  in  July,  1836,  the 
plaintiff  became  seized  or  otherwise  well  entitled  to  an  estate  of  free- 
hold for  his  life,  amongst  other  hereditaments,  to  a  piece  or  parcel  of 
land  containing  about  a  quarter  of  an  acre,  and  that  up  to  the  present 
time  the  plaintiff  has  been  and  continues  seized  of,  or  otherwise  enti- 
tled to,  the  said  piece  or  parcel  of  land  described  as  aforesaid.  The 
bill  goes  on  to  state,  that  in  1836  the  defendants  obtained  an  act  of 
Parliament,  and  in  1846  they  obtained  a  further  act,  empowering  them 
u  to  make  a  railway  from  Tunbridge  Wells  to  join  the  Rye  and  Ash- 
ford  Extension  of  the  Brighton,  Lewes,  and  Hastings  Railway,  near 
Hastings ; "  and  the  compulsory  powers  for  taking  land  were  to  last 
three  years.  Then  the  bill  goes  on  to  allege  the  absence  of  the  plain- 
vol.  i.  18 
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tiff,  and  that  in  the  year  1849  the  company  served  notices  at  Battle 
Abbey  that  they  intended  to  take  certain  pieces  of  land,  not  including 
the  piece  of  land  in  question,  and  that,  the  plaintiff  being  abroad,  the 
company  caused  the  pieces  of  land  to  be  valued,  and  that  the  sum 
fixed  was  far  below  the  value :  that  the  plaintiff  objected,  but  never- 
theless the  company  caused  the  amount  of  the  valuation  to  be  paid 
into  the  bank.  The  plaintiff  proposed  that  the  company  should  give 
him  the  sum  of  2500/.  additional ;  but  the  company  refused,  and  the 
plaintiff,  under  the  provisions  of  the  act  of  Parliament,  named  an 
arbitrator,  and  required  the  company  to  do  the  same.  The  bill  then 
goes  on  to  state,  and  the  affidavit  follows  it,  that  the  piece  of  land 
now  in  question  formed  no  part  of  the  lands  and  hereditaments  men- 
tioned in  the  notices  left  at  Battle  Abbey,  and  does  not  form  part  of 
the  lands  and  hereditaments  comprised  in  the  valuation  before  men- 
tioned :  that  on  the  13th  December,  1850,  the  South-eastern  Railway 
Company,  without  the  license  or  consent  or  knowledge  of  the  plain- 
tiff, or  of  any  person  on  his  behalf,  entered  upon,  and  wrongfully  took 
possession  of,  the  said  piece  or  parcel  of  land,  and  have  by  their 
workmen  and  laborers  commenced  digging  and  otherwise  using 
the  said  piece  or  parcel  of  land,'  or  part  thereof,  for  the  purpose  of  the 
said  railway,  and  have  felled  or  pulled  down  one  or  more  tree  or  trees 
thereon,  and  have  not  made  or  offered  to  make  to  the  plaintiff  any 
compensation  for  the  same :  that  the  plaintiff  was  absent  from  Battle 
Abbey  on  the  said  13th  December,  and  was  at  Portsea  in  attendance, 
by  authority,  on  certain  distinguished  foreigners  now  visiting  Eng- 
land,  and  the  plaintiff  was  not  informed  of  the  said  South-eastern 
Railway  Company  having  so  taken  possession  of  the  said  piece  of 
land  until  Sunday,  the  15th,  or  Monday,  the  16th  December.  Then 
the  injunction  is  prayed,  and  no  other  relief  is  asked  for.  I  am  of 
opinion  that  no  case  whatever  has  been  made  for  any  part  of  the 
relief,  and  for  this  reason :  the  company  here  claims  nothing  whatever 
from  the  plaintiff  under  the  powers  of  the  act — nothing  whatever,  so 
far  as  this  piece  of  land  is  concerned,  for  they  claim  adversely.  In 
the  plan  this  piece  of  land  was  claimed  as  being  the  land  of  the  Dean 
of  Battle  and  his  lessees ;  and  the  company  in  their  case  say,  that 
finding  the  parties  in  possession,  and  believing  it  to  be  the  land  of  the 
Dean  of  Battle  and  his  lessees,  they  served  notices  accordingly,  and 
have  settled  with  them  and  obtained  a  conveyance  from  them,  and 
therefore  claim  under  other  persons.  I  have  read  through  the  cases, 
so  far  as  I  have  been  able,  and  find  no  authority  for  supposing  that 
this  Court  will  interfere  against  a  railway  company  more  than  against 
other  persons.  The  cases  in  which  the  Court  will  interfere  are  cases 
in  which  the  company  have  proceeded  under  the  powers  of  their  act, 
as  in  the  case  of  Brocklebank  v.  The  Whitehaven  Junction  Railway 
Company,  11  Jur.  663:  there,  if  the  Vice  Chancellor  was  right  in 
thinking  that  the  fact  of  the  verdict  having  been  returned  after  the 
powers  had  expired,  made  it  a  nullity,  he  was  quite  right  in  saying 
that  the  company,  not  having  fulfilled  the  directions  of  the  act,  should 
not  be  allowed  to  proceed  under  a  pretended  authority.  The  Lord 
Chancellor,  on  appeal,  15  Sim.  632,  doubted  whether  that  was  the 
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time  construction  of  the  act;  if  he  had  thought  it  was,  he  would, no 
doubt,  have  proceeded  in  the  same  manner.  Several  other  cases  were 
cited  proceeding  on  the  same  principle.  In  Barker  v.  The  South* 
eastern  Railway  Company,  2  De  G.  &  S.  55 ;  12  Jur.  324,  589,  the 
company  had  given  notice  for  taking  ten  pieces  of  land,  and  in  the 
progress  of  the  railway  they  thought  they  only  wanted  eight,  and 
proceeded  to  take  them ;  but  the  Vice  Chancellor  said,  u  You  cannot 
come  in  piecemeal  in  this  way ;  you  must  take  the  ten."  And  the 
Lord  Chancellor  was  of  the  same  opinion,  and  proceeded  on  the  same 
ground ;  that  is  to  say,  that  where  the  company  is  proceeding  under 
the  act  to  take  away  a  person's  property,  that  person  has  a  right  to 
say,  "  You  shall  not  stir  till  you  have  a  valid  act."  But  how  does 
that  apply  to  a  case  like  this,  where  the  railway  company  claim  ad- 
versely  to  the  plaintiff?  They  claim  other  lands  of  his,  it  is  true,  and 
about  them  litigation  is  going  on ;  but  this  piece  of  land  forms  no 
part  of  the  lands  in  litigation  between  them.  This  does  not  come 
within  the  principle  of  those  cases.  But  in  granting  an  injunction  in 
cases  like  this,  I  should,  instead  of  preventing  irreparable  mischief,  be 
doing,  perhaps,  irreparable  mischief,  if,  after  the  company  have  given 
their  notices,  a  third  person,  at  the  last  moment,  is  allowed  to  come  and 
state,  in  a  very  few  words,  that  he  is  entitled  ta  call  on  the  Court  to  in- 
terfere, brevi  manu,  to  stop  the  railway.  We  should  very  likely  be  doing 
great  injury  to  the  railway  company  by  compelling  them  to  come  to 
terms  with  the  claimant.  There  is  no  suggestion  in  the  bill  that  this 
land  is  in  the  smallest  degree  important  to  the  plaintiff — nothing  to 
show  that  an  ejectment  will  not  give  him  every  relief  to  which  he  is 
entitled.  This  renders  it  quite  unnecessary  to  discuss  the  question, 
which  is  very  difficult  and  improper  to  be  discussed  on  a  motion  of 
this  sort;  that  is  to  say,  to  whom,  on  the  balance  of  testimony,  this 
land  belongs.  All  I  can  say  is,  that  the  plaintiff  has  stated  facts 
which  might  warrant  a  jury  in  saying  that  Si  Godfrey  Webster  is 
owner.  But  he  is  met  with  evidence  on  the  part  of  the  company, 
which,  upon  a  trial,  would  justify  a  jury  in  saying  that  he  is  not  en- 
titled. It  is  a  case  of  very  minute  circumstances,  leaving  it  in  doubt 
where  the  justice  of  the  case  rests.  [His  Lordship  then  read  and 
commented  on  the  affidavits  of  title  filed  by  the  two  parties.]  I  have 
stated  this  just  to  show  that  the  evidence  was  at  least  equipollent  on 
the  one  side  and  on  the  other.  My  opinion  is,  that  where  a  mere 
question  is  in  dispute,  a  bill  filed  on  that  footing,  and  no  more,  entitles 
the  party  to  no  relief.  If  Sir  Godfrey  Webster  is  entitled  to  this  re- 
lief, suppose  the  company  compound  with  him,  what  is  to  prevent, 
next  day,  any  third  person  from  filing  a  bill,  and  showing  a  plausible 
reason,  and  saying  that  he  is  entitled?  The  company  will  then  be 
stopped  again.  My  opinion  is,  that  this  is  a  mere  case  of  adverse 
title  claimed  by  Sir  Godfrey  Webster,  with  very  slight  evidence  of 
that  adverse  title,  and  without  any  allegation  that  an  ejectment  would 
not  give  him  all  he  is  entitled  to ;  and  if  I  were  to  grant  the  injunc- 
tion, I  should  be  extending  the  jurisdiction  beyond  what  justice 
requires.  —  Motion  refused,  urith  costs. 
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January  13, 14,  and  15, 1851. 

Answer  —  Criminatory  Interrogatories  —  Protection  from '  Discovery 

—  Stock-jobbing  Act. 

The  plaintiff*,  contemplating  stock-jobbing  transactions  through  his  brokers,  transferred  to 
them  certain  railway  shares,  for  the  purpose  of  securing  to  them  any  balance  which  might 
ultimately  become  clue  to  them  upon  the  contemplated  transactions.  Dealings  and  trans- 
actions accordingly  took  place.  Plaintiff  filed  his  bill  against  his  brokers,  alleging  that 
there  was  a  balance  due  to  him  upon  those  transactions,  praying  an  account,  and  a  re- 
transfer  of  the  railway  shares ;  and  the  bill  contained  numerous  scarchmg  interrogatories 
as  to  the  stock  transactions,  and  the  ownership  of  the  railway  shares.  The  defendants, 
by  their  answer,  denied  that  there  was  any  balance  due  to  the  plaintiff,  on  the  transactions 
in  question,  but  that,  on  the  contrary,  a  balance  was  due  from  the  plaintiff  to  them  :  they 
then  set  out  the  8th  section  of  the  'Stock-jobbing  Act,  7  Geo.  2,  c.  8,  and  stated  that  the 
plaintiff  had  alleged,  prior  to  filing  his  bill,  that  the  transactions  in  which  they  were  con- 
cerned  for  him  were  prohibited  by  that  act  of  Parliament ;  and  they  declined  to  answer 
the  other  interrogatories,  on  the  ground  that  they  jointly  and  severally  believed  that  the 
discovery  would  tend  to  subject  them,  severally  and  respectively,  to  the  penalties  enacted 
by  that  statute :  — 

BMS  affirming  the  decision  of  the  Court  below,  that  the  answer  was  not  insufficient,  and 
that  the  defendants  were  protected  from  giving  the  discovery  under  the  rule,  that  a  person 
shall  not  be  compelled  to  criminate  himself.    Extent  of  this  rule  discussed. 

Semhile,  the  rule  as  to  protection  from  discovery,  on  the  ground  that  it  may  tend  to  crimi- 
nate the  party,  extends  to  every  interrogatory  which  the  party  swears  would  form  a  link 
in  the  chain  of  the  evidence  by  which  the  supposed  guilt  might  be  made  out 

In  this  case,  the  bill  stated,  that  in  March,  1848,  the  plaintiff  was 
entitled  to  certain  railway  shares,  and  that  at  that  time  dealings  were 
contemplated,  which  took  place,  but  the  nature  of  which  the  bill  did 
not  disclose.  The  allegation  was  this:  "That  some  dealings  and 
transactions  between  the  plaintiff  and  the  defendants,  brokers  and 
agents,  who  were  copartners  in  business,  were  in  March,  1848,  con- 
templated, in  respect  whereof  it  was  probable  that  moneys  might 
become  due  from  the  plaintiff  to  the  defendants,  and  that  it  was 
agreed  that  the  plaintiff  should  transfer  the  shares  to  the  defendants 
as  a  security  for  the  balance  which  might  become  due  from  the  plain- 
tiff to  the  defendants  in  respect  of  the  said  dealings  and  transactions ; " 
that  the  plaintiff  accordingly  assigned  and  transferred  the  shares  to,  or 
in  trust  for,  the  defendants,  and  delivered  to  one  of  the  defendants 
certificates  of  his  being  owner  of  other  railway  shares;  that  some 
dealings  and  transactions  had  afterwards  taken  place  between  the 
plaintiff  and  the  defendants,  but  that  all  dealings  and  transactions 
between  them  had  been  concluded,  and  that  no  sum  of  money  what- 
ever was  due  from  the  plaintiff  to  the  said  defendants  upon  the  balance 
of  the  account  between  them;  and  that  the  defendants  then  held 
the  shares  as  trustees  for  the  plaintiff,  and  had  no  lien  or  charge  there* 
on ;  and  it  stated  that  a  balance  was  due  from  the  defendants  to  the 
plaintiff  upon  the  transactions.  It  then  stated  that  the  plaintiff  had 
applied  for  a  retransfer  of  the  shares  deposited,  and  that  the  defendants 
refused  to  make  the  same ;  and  it  charged  that  the  defendants  ought 
to  set  forth  the  particulars  thereinafter  inquired  after;  and  they  were 
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interrogated  as  to  a  number  of  particulars  of  transactions  between 
the  plaintiff  and  themselves,  and  whether  "  the  defendants  do  not  pre- 
tend that  the  plaintiff  was  indebted  to  them,  and  that  the  defendants 
may  set  forth  a  full  and  true  account  of  the  particulars  and  amount 
of  the  said  alleged  debt,  and  how  each  and  every  part  of  the  same 
arose  and  was  constituted,  and  in  respect  of  what  contract  or  contracts 
respectively,  and  also  all  and  every  the  dealings  and  transactions  be- 
tween the  plaintiff  and  the  said  defendants,  in  respect  of  which  the 
said  alleged  debt  became  due ;  and  if  the  said  defendants  shall  allege 
that  they  effected  any  sale  or  sales,  or  purchase  or  purchases,  as  the 
agents  of  the  plaintiff,  or  otherwise  acted  as  the  agents  of  the  plaintiff, 
that  the  said  defendants  may  set  forth  the  particulars  of  every  trans- 
action in  which  they  acted  as  the  agents  of  the  plaintiff,  the  names 
and  addresses  of  the  several  persons  concerned  in  such  transactions 
respectively,  and  the  particulars  of  the  respective  things  or  subjects 
alleged  to  have  been  bought  or  sold  by  or  on  his  account ;  and  how 
and  in  what  manner,  and  whether  orally  or  by  writing,  the  plaintiff 
authorized  the  defendants  to  act  as  his  agents  in  such  transactions 
respectively,  and  the  nature,  extent,  and  particulars  of  every  such 
authority,  and  to  whom  the  same  was  given ;  and  whether  the  de- 
fendants do  not  allege,  and  whether  it  is  the  fact,  that  the  defendants 
bought  sums,  and  what  sums,  of  stock  on  account  of  the  plaintiff;  and 
whether  they  do  not  allege,  and  whether  it  is  the  fact,  that  they,  or 
some  or  one,  and  which  of  them,  paid  for  the  same ;  and  whether  they 
(to  not  allege  that  the  same  sums,  or  sum  of  stock,  were  or  was  duly 
transferred  to  the  plaintiff;,  and  whether  the  plaintiff  is  indebted  to 
them  in  respect  of  such  purchases  ;  and  whether  the  plaintiff  had  the 
benefit  of  the  purchases  or  purchase  of  stock  so  alleged  to  have  been 
made  for  him ;  and  whether  the  defendants  have  not  received,  by  sales 
of  stock  made  on  account  of  the  plaintiff,  divers  and  what  or  some 
and  what  sumft  or  sum ;  and  that  the  said  defendants  may  respective- 
ly set  forth  the  particulars  of  each  and  every  sum  of  stock  which  they 
allege  that  they  have  bought  on  account  of  the  plaintiff,  and  when 
and  from  whom,  and  for  what  price  each  and  every  part  of  such  stock 
was  bought,  and  when  and  to  whom  each  and  every  part  of  it  was 
transferred  after  such  purchase  or  purchases,  and  what  became  thereof." 
The  bill  then  prayed  an  account  of  all  the  dealings  and  transactions 
between  the  plaintiff  and  the  defendants,  and  that  the  amount  due 
upon  the  balance  of  such  account  might  be  ascertained,  and  that  the 
defendants  might  be  decreed  to  pay  to  the  plaintiff  what  might  be  found 
to  be  due  from  them  on  taking  such  account,  and  that  the  defendants 
might  be  decreed  to  retransfer  to  the  plaintiff  the  shares  transferred 
to  them,  upon  the  plaintiff  paying  them,  as  he  thereby  offered  to  do, 
what,  if  any  thing,  might  be  found  to  be  due  from  him  upon  taking 
the  said  account.  The  defendants  pleaded  the  act  7  Geo.  2,  c.  8,  called 
the  Stock-jobbing  Act,  and  averred  that  certain  dealings  had  taken 
place  between  the  plaintiff  and  them,  relating  to  buying  and  selling 
of  stock,  in  which  dealings  they  acted  as  the  plaintiff's  brokers ;  that 
the  plaintiff  had  alleged,  prior  to  filing  his  bill,  that  such  dealings 
prohibited  by  the  8th*  section  of  the  above  statute ;  that  the  said 
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dealings  were  the  dealings  of  which  an  account  was  sought  by  the 
bill ;  and  that  the  defendants  were  advised  that  the  discovery  sought 
might  subject  them  to  penalties  under  the  said  act  Upon  the  plea 
being  argued,  it  was  ordered  to  stand  for  an  answer,  with  liberty  to 
the  plaintiff  to  accept  The  plaintiff  took  exceptions,  fourteen  in  num- 
ber, embracing  every  interrogatory  in  the  bill,  one  of  which  was, 

whether  the  plaintiff  "  was  not,  on  the day  of  — ,  the  owner  of 

shares  in  the Railway  Company."  Five  of  these  excep- 
tions were  allowed,  and  the  Master's  certificate,  overruling  the  other 
nine,  was  excepted  to,  and  those  exceptions  were  allowed  by  his  Honor, 
without  prejudice  to  the  defendants1  right  to  insist,  on  their  further 
answer,  that  they  were  not  bound  to  give  any  further  discovery  as  U> 
the  point  on  which  the  answer  had  been  reported  insufficient  The 
defendants  then  put  in  their  further  answer,  in  which  they  set  out 
the  8th  section  of  the  Stat  7  Geo.  2,  c.  8,  which  enacts,  "  that  all  con- 
tracts which  shall  be  made  for  buying,  selling,  assuring,  or  transferring 
any  public  securities  whatsoever,  whereof  the  person  contracting,  or 
on  whose  behalf  the  contract  shall  be  made,  to  sell,  assign,  and  trans- 
fer the  same,  shall  not,  at  the  time  of  making  such  contract,  be  actu- 
ally possessed  in  his  own  right,  shall  be  null  and  void :  and  that  every 
person  whatsoever  contracting  to  sell,  assign,  or  transfer  any  public 
securities,  whereof  such  person  shall  not,  at  the  time  of  making  such 
contract,  be  .actually  possessed  in  his  own  right,  as  aforesaid,  shall 
forfeit  and  pay  the  sum  of  1002.,  to  be  recovered  in  any  of  his  Majesty's 
courts  of  record,  at  Westminster;  and  that  all  and  every  broker  or 
brokers,  agent  or  agents,  who  shall  negotiate,  transact,  or  intermeddle 
in  the  making,  or  procuring  to  be  made,  any  such  contract  as  afore- 
said, and  shall  know  that  the  person  by  whom,  or  on  whose  behalf, 
such  contract  shall  be  made,  was  not  possessed  of  4he  stock  or  security 
concerning  which  such  contract  shall  be  made  in  his  own  name,  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  100/.,  to  be  recovered 
by  action  of  debt  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster." They  then  stated,  that  on  the  last  day  of  February,  1848, 
and  thenceforward  until  the  commencement  of  the  suit,  they  were 
brokers  or  agents  employed  in  negotiating  and  transacting  sales  and 
purchases  of  public  stocks,  and  other  public  securities,  and  were  in 
copartnership  as  such  brokers  or  agents.  They  admitted  that  in 
March,  1848,  some  dealings  and  transactions  between  them  and  the 
plaintiff  were  contemplated,  and  that,  in  respect  thereof,  it  was  then 
probable  that  moneys  might  become  due  from  the  plaintiff  to  the  de- 
fendants, and  that  some  dealings  and  transactions  had  taken  place  be- 
tween them  and  the  plaintiff;  and  that  in  such  dealing  and  transactions 
they  were,  and  acted  as,  brokers  or  agents  of  the  plaintiff;  and  that,  to  the 
best  of  their  belief,  the  sum  of  686/.  2s.  6(L  was  due  from  the  plaintiff  to 
the  defendants.  They  admitted  the  applications  alleged  in  the  bill ; 
and  as  to  the  other  interrogatories,  they  declined  to  answer ;  "  and  for 
causes  in  that  behalf,  these  defendants  show  and  aver,  that  by 
reason  of  these  defendants  having  been,  during  such  time  as  afore- 
said, such  brokers  or  agents  as  aforesaid,  and  by  reason  also  of 
the  statute  aforesaid,  these  defendants  are  advised,  and  do  jointly 
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and  severally  believe,  that  the  discovery  by  these  defendants,  or  any 
of  them,  of  all  or  any  of  the  matters  or  particulars  hereinbefore  by 
these  defendants  declined  to  be  answered,  or  set  forth,  or  discovered, 
would  tend  to  subject  these  defendants,  severally  and  respectively,  as 
such  brokers  or  agents  acting  as  therein  mentioned,  to  such  penalties 
as  aforesaid ;  wherefore  these  defendants  crave  to  be  protected  by  this 
honorable  Court  from  making  such  discovery  as  last  aforesaid,  or  any 
part  thereof,  and  humbly  pray  the  judgment  of  this  honorable  Court 
whether  they  shall  be  compelled  to  make  any  further  or  other  answer 
to  such  parts  of  the  discovery  sought  by  the  said  bill  as  these  defend* 
ants  have  so  declined  to  answer  as  aforesaid."  The  plaintiff  excepted 
to  this  answer  for  insufficiency,  and  the  Master  allowed  all  the  excep- 
tions but  two,  the  fourth  and  sixth.  The  defendants  took  fourteen 
exceptions  to  the  Master's  certificate,  all  of  which,  with  the  exception 
of  the  first,  which  was  unimportant,  were  allowed  upon  argument 
before  Knight  Bruce,  V.  C.  (The  case  is  reported  before  his  Honor, 
13  Jur.  835.)     The  plaintiff  now  appealed  from  that  decision. 

James  Russell,  C.  M.  BoupeU,  and  J.  Grey,  (of  the  common-law 
bar,)  in  support  of  the  appeal,  contended,  that  the  decision  of  the  Vice 
Chancellor  was  wrong;  that,  taking  both  the  bill  and  the  answer 
together,  the  defendants  did  not  show  a  reasonable  probability  that 
an  answer  to  any  of  the  interrogatories  would  subject  them  to  pains 
or  penalties ;  that  this  fact  merely  rested  upon  their  oath,  and  that 
their  oath  was  not  to  be  respected,  for  that  they  pledged  their  oath 
to  the  existence  of  a  debt  from  the  plaintiff  to  them  as  the  result  of 
the  dealings  and  transactions ;  and  that  this  was  clearly  inconsistent 
with  the  notion  that  the  dealings  and  transactions  were  illegal,  for 
that  a  debt  could  not  arise  out  of  illegal  transactions :  that  the 
plaintiff  stated  upon  his  bill  a  case  of  complete  innocency;  and 
that  so  far  as  the  defendants  stated  any  thing  upon  their  answer, 
they  also  stated  a  case  of  complete  innocency;  and  that  the 
whole  case  for  protection  rested  upon  the  mere  suggestion  that 
discovery  might  subject  the  defendants  to  pains  and  penalties; 
and  that  no  case  could  be  found,  in  which  protection  had  been 
allowed,  where  there  did  not  appear  upon  the  record  an  allegation  of 
circumstances  which  amounted  to  a  breach  of  the  law,  whereby  the 
pains  and  penalties  would  be  incurred;  but  that  here  there  was 
nothing  more  than  an  allegation  of  the  existence  of  a  certain  law, 
and  that  pleading  an  act  of  Parliament  is  a  mere  nullity :  that  the 
decision  of  the  Court  below  could  not  be  supported  upon  the  view 
of  the  Vice  Chancellor,  that  this  alleged  agreement  between  the 
plaintiff  and  defendants  amounted  to  a  misdemeanor,  and  that,  there- 
fore, they  might  be  indicted  for  a  conspiracy,  for  this  case  was  not 
set  up  by  the  defendants,  and  the  Court  can  only  look  to  the  offence 
created  by  the  statute  pleaded,  in  deciding  the  question  of  protection 
from  answering.  They  cited  the  following  cases  and  authorities: 
Green  v.  Weaver,  1  Sim.  404.  DuncaXf  v.  Blake,  1  Atk.  52.  Cart- 
wright  v.  Green,  8  Ves.  405.  Claridge  v.  Hoare,  14  Ves.  59.  Gates 
v.  Hardacre,  3  Taunt  424.    Hitchins  v.  Lander,  G.  Coop.  34.    Bui- 
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lock  v.  Richardson,  11  Vea.  373.  Parkhurst  v.  Lototen,  1  Mer.  391 ; 
s.  a  2  Swanst.  194.  Reg.  v.  Garbett,  1  Den.  C.  C.  236 ;  s.  c.  2 
Car.  &  K.  471.  The  Earl  of  Cardigan's  Case,  (in  the  House  of 
Lords,  separate  report)  Fisher  v.  Price  y  11  Beav.  194.  Wig.  on 
Discov.  61,  62, 1st  ed. 

Swanston  and  Harris  Prendergast  (WUles  with  them)  said  that 
the  sole  object  of  this  bill  was  to  get  back  from  the  defendants  the 
railway  shares  which  were  deposited  with  them  as  a  security  for  the 
settlement  of  the  dealings  and  transactions,  without  ascertaining 
what  the  result  of  the  accounts  was.  They  commented  on  the  cases 
cited  by  the  other  side,  all  of  which,  with  the  exception  of  Green  v. 
Weaver,  were  in  their  favor ;  and  they  submitted,  that  if  any  doctrine 
bad  been  propounded  in  Green  v.  Weaver,  it  had  never  been  adopted 
by  subsequent  cases,  and  was  decidedly  opposed  to  Paxton  v.  Douglas, 
16  Ves.  239,  242,  19  Ves.  226 ;  that  Glynn  v.  Houston,  1  Kee.  329, 
was  the  only  case  in  which  Gfreen  v.  Weaver  had  been  referred  to, 
but  that  two  circumstances  in  that  case  differed  it  most  materially 
from  the  present,  namely,  first,  that  there  was  no  illegality  as  be- 
tween the  plaintiff  and  defendant,  and  the  transaction  would  have 
been  quite  free  from  illegality  had  the  defendant  been  what  he  had 
held  himself  out  to  be ;  secondly,  Sir  Anthony  Hart  thought,  in  that 
case,  that  there  was  some  personal  matter  that  deprived  the  defendant 
of  his  privilege.  They  referred  also  to  Thorpe  v.  Macaulay,  5  Mad. 
218,  229,  230.     Macwday  v.  Shackell,  1  Bligh.  (n.  s.)  96.     Southall 

v. ,  1   Younge,  308.    Lee  v.  Ready  5  Beav.  381.     Schvttes  v. 

Hodgson,  1  Add.  Ecc  Rep.  105,  112.  Baker  v.  Pritchard,  2  Atk. 
387.  Honeywood  v.  Selwin,  3  Atk.  276.  They  also  submitted, 
that  it  was  not  necessary  for  them  to  contend  here  for  the  full  ex- 
tent of  the  proposition  which  might  be  contended  for,  namely,  that 
the  oath  of  a  defendant,  that  the  discovery  sought  might  subject  him 
to  pains  and  penalties,  would  be  sufficient  to  protect  the  party  from 
discovery,— upon  which  point  they  referred  to  Purcell  v.  Macnamara, 
reported  in  Wig.  on  Discov.  209, 1st  ed., —  for  that  here  the  circum- 
stances of  the  entire  case  showed  the  great  probability  of  the  truth  of 
the  oath ;  but  that,  if  there  was  any  doubt,  the  Court  would  lean  in 
favor  of  protection,  referring  to  the  examination  of  Sir  James  Ander- 
son in  Lord  Cardigan's  Case. 

Lord  Chancellor.  Questions  of  this  kind  are  always  of  con- 
siderable importance,  although  not  always  of  any  great  difficulty, 
because  what  has  fallen  from  the  Bar  has  manifested,  first,  the  great 
importance  and  value  of  the  rule ;  and,  secondly,  the  very  extensive 
opportunities  for  evasion  of  doing  that  which  justice  calls  for,  under 
pretence  of  the  rule ;  and  as  the  rule  is  one  always  admitted  to  be 
of  the  greatest  importance,  it  is  a  serious  duty  upon  every  judge, 
who  is  called  upon  to  act  under  the  administration  of  the  rule,  to 
see,  as  far  as  he  can,  that  it  is  not  one  of  the  occasions  in  which 
the  party  asks  to  evade  doing  that  which  justice  requires,  under  pre- 
tence of  the  rule.     On  the  other  hand,  it  is  equally,  if  not  morp, 
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imperative  upon  the  Courts  to  take  care  that  they  do  not  peril  the 
existence  and  application  of  a  rule  admitted  to  be  of  the  very  first 
importance  to  justice,  as  affording  protection  to  individuals  against 
that  which,  in  point  of  fact,  is  a  degree  of  torture,  by  which  to 
extort  confession.  That  is  the  result  of  it.  Whether  the  torture  is 
by  commitment  for  not  answering,  which  is  one  description  of  torture, 
or  whatevever  else,  does  not  matter.  The  principle  of  the  law  of 
England  is,  that  a  man  shall  not  be  driven  to  give  answers  to  mat- 
ters that  tend  to  criminate  himself.  When  it  is  said  that  a  man 
shall  not  be  coerced,  it  means  that  a  man  shall  not  be  put  to  the 
lower  degree  of  torture,  to  which  alone  the  law  of  England  can 
subject  him,  by  fine  and  imprisonment.  I  have  said  already  that  the 
application  of  the  rule  is  always  important,  but  not  always  difficult. 

Now,  the  question  is,  whether  the  defendants,  upon  the  present 
occasion,  have  shown  to  the  Court  sufficient  circumstances  to  entitle 
them  to  credit  for  the  oath  which  they  have  made,  and  to  protect 
them  from  answering  the  questions  put  to  them  upon  the  bill,  or  any 
of  them,  indeed,  particulaiiy  to  those  parts  to  which  the  exceptions 
apply.  They  say,  we  cannot  answer  them,  because  the  answer  will 
tend  to  bring  us  into  peril  in  regard  to  the  offences  created  by  a  cer- 
tain act  of  Parliament  Now,  what  is  the  case  presented  upon  the 
part  of  the  plaintiff?  He  says  that  he  was  the  owner  of  certain 
shares ;  that  he  contemplated  dealings  and  transactions  with  the 
defendants,  and,  in  order  to  secure  the  defendants  against  pecuniary 
loss  in  respect  of  those  transactions,  he  transferred  to  them  the  shares 
of  which  he  was  then  possessed.  Those  dealings  and  transactions 
did  take  place,  and  the  whole  frame  of  the  bill  would  import  that  the 
dealings  and  transactions  were  of  the  description  of  those  contem- 
plated. There  is  nothing  to  the  contrary ;  but,  on  the  other  hand, 
they  are  so  treated  as  if  they  were  the  very  dealings  and  transactions 
from  loss  by  which  it  was  the  object  to  secure  the  defendants  against 
the  consequences  by  the  deposit  of  the  shares.  And  then  the  plaintiff 
says,  that,  in  the  course  of  those  dealings  and  transactions,  the  de- 
fendants sold  stock  for  me,  and,  by  means  of  the  sale  of  that  stock, 
they  received  money  enough  to  pay  all  that  I  ever  owed  them ; 
therefore  I  ought  to  have  my  shares  back  again.  The  object  of  the 
bill  is  to  procure  the  retransfer  of  those  shares,  upon  the  footing, 
that  by  those  stock  transactions  the  defendants  have  been  repaid  all 
that  the  plaintiff  owed  them.  The  plaintiff  himself,  therefore,  brings 
the  dealings  and  transactions,  in  respect  of  which  he  deposited  his 
shares,  into  connection  with  stock  transactions.  He  does  not  say 
that  he  has  ever  applied  to  the  defendants  for  an  account,  and  that 
the  defendants  refused  to  account,  but  he  says  that  he  applied  to 
them  for  the  shares  back  again  without  an  account,  and  that  the  de- 
fendants refused ;  and  then  the  bill  goes  on  with  the  general  allega- 
tion, imputing  to  the  defendants  the  receipt  of  the  shares;  and  a 
variety  of  questions,  as  to  the  dealings  and  transactions,  are  par- 
ticularly put.  Then,  if  the  defendants  say  they  sold  stock,  or  lost  by 
stock,  or  any  thing  is  due  to  them,  there  are  the  questions  how  much, 
when,  and  to  whom,  and  what  became  of  the  stock ;  and,  in  fact, 
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every  question  which  could  be  material  for  the  purpose,  not  merely 
of  eliciting  whether,  in  the  result  of  the  account,  there  was  any  thing 
due  to  the  defendants,  because  there  is  a  great  deal  quite  immaterial 
to  that,  but  enough  to  fix  the  defendants  with  the  penalties  if  they 
have  acted  illegally. 

There  are  a  great  many  interrogatories,  obviously  quite  wide  and 
quite  immaterial  to  the  matter  of  the  account  between  the  parties, 
but  which  would  be  essential  to  fix  the  defendants  with  the  penalties ; 
therefore  one  cannot  disguise  from  one's  self  that  the  object  of  the 
plaintiff  is  to  get  back  a  security  deposited  on  certain  stock 
transactions,  without  having  the  result  of  the  account  with  his 
brokers ;  in  other  words,  taking  advantage  of  the  illegality  of  the 
transactions  between  the  defendants  and  himself  in  regard  to  stock, 
in  order  to  evade  the  consequences  of  a  losing  gambling  transaction. 
That  makes  no  difference  in  regard  to  the  application  of  this  rule. 
It  is  only  material,  and  I  only  advert  to  it,  for  the  purpose  of  showing 
what  is  the  state  of  facts  under  which  the  defendants  claim  the  pro- 
tection, guarding  my  own  mind,  I  believe  effectually,  against  any 
possible  prejudice  which  might  arise  from  the  circumstance  of  the 
plaintiff  seeking  to  take  an  unjust  and  dishonest  advantage  of  his 
brokers ;  because  no  one  can  doubt,  that,  however  illegal  it  may  be, 
as  honesty  is  said  to  prevail  among  a  certain  class  of  persons,  so 
you  might  expect  it  to  prevail  among  persons  engaged  in  gambling 
transactions :  whether  it  prevailed  in  the  present  case,  I  do  not  know. 
I  believe  I  am  not  influenced  by  any  opinion  that  I  form  in  conse- 
quence of  any  prejudice,  supposing  the  case  to  be  tainted  in  the  way 
I  have  suggested.  Now,  such  is  the  plaintiff's  case :  Tell  me  if  I 
am  not  the  owner  of  shares :  tell  me,  if  you  say  there  is  any  thing 
due  to  you,  for  what.  If  it  is  for  stock,  give  me  such  and  such 
particulars.  The  defendants  say,  Before  you  filed  your  bill,  you  told 
us  that  our  dealings  and  transactions  with  you  were  all  illegal,  for 
that  they  related  to  the  sale  of  stock  of  which  the  seller  was  not  pos- 
sessed at  the  time  of  the  contract 

Now,  as  you  have  put  us  upon  our  guard,  and  as  the  interrogato- 
ries are  all  directed  to  fix  us  with  the  penalty  of  that,  not  only  to  de- 
prive us  of  the  advantage  of  our  lien,  but  also  to  fix  us  with  penal- 
ties, we  will  not  answer  one  word  about  those  shares,  which  are  part 
of  the  transactions  connected  with  the  stock  to  which  your  interroga- 
tories have  referred.  Now,  it  appears  that  dealings  and  transactions 
have  taken  place  between  the  plaintiff  and  the  defendants  in  regard  to 
stock :  the  plaintiff  has  challenged  the  defendants  that  they  were  ille- 
gal. It  seldom  happens  that  a  case  presents  such  plausible  grounds 
tor  the  objection  that  is  now  set  up,  as  that  the  party  himself  seeking 
the  discovery  has  charged  the  very  illegality  which  the  defendants 
seek  to  protect  themselves  against.  Now,  the  rule,  I  apprehend,  how- 
ever necessary  it  might  be  to  examine  it  in  reference  to  certain  cases, 
is  sufficiently  broad  to  enable  me,  without  occupying  time  in  going 
through  the  cases,  and  stating  the  same  thing  in  an  infinite  variety 
of  forms  of  expression  — it  is  broad  enough,  as  generally  understood, 
to  enable  this  case  to  be  disposed  of:  it  is,  that  a  man  shall  not  be 
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bound  to  answer  that  which  tends  to  criminate  himself.  I  under- 
stand the  rule  to  be,  that  if  you  ask  a  man  to  tell  you  how  evidence 
can  be  got  by  which  you  can  fix  him,  you  ask  him  to  tell  you  that 
which  tends  to  criminate  himself -—that  is  the  tendency  of  it  It  has 
been  ably  and  ingeniously  argued,  and  constantly  repeated,  that  this 
never  could  form  any  link  to  the  chain.  Now,  I  put  the  link  distinctly 
to  the  learned  counsel,  to  have  the  benefit  of  his  great  talent  and  ex- 
perience ;  but  I  received  no  satisfactory  answer  to  my  observation.  I 
will  repeat  the  links  of  the  chain,  and  then  take  away  the  link  which 
this  bill  seeks  to  construct,  and  then  see  how  the  case  will  stand— -an 
action  against  the  brokers  for  selling  stock  of  which  their  principal 
was  not  possessed,  whereby  they  have  forfeited  100/.  under  the  statute 
of  George  II. 

Now,  what  is  the  link  between  the  plaintiff's  claim  and  a  verdict 
against  the  defendants  ?  A  contract  for  sale  of  stock  made  by  the 
defendants  as  brokers.  That  is  one  fact  to  be  prove4  'h  that  may  be 
proved  in  various  ways.  The  next  step  is,  that  the  contract  was 
made  on  behalf  of  the  owner  of  these  shares.  How  is  that  to  be 
proved  ?  By  conversations  which  may  have  taken  place  on  the  Stock 
Exchange ;  as,  for  instance,  "  I  am  dealing  safely,  for  the  bargain  I 
have  made  is  for  the  owner  of  shares  transferred  to  me."  Now,  I 
will  show,  if  you  please,  that  the  owner  had  no  stock  at  the  time  of 
the  contract.  I  must  first  know  who  he  is.  u  Here  is  the  answer 
in  Chancery,  which  will  tell  you  who  he  is  —  it  is  Mr.  Short"  Now, 
the  present  point  is  to  show  that  the  owner  had  no  stock  at  that  time ; 
the  bank  books  will  show  that  Mr.  Short  had  no  stock.  Now,  these 
are  the  four  links  in  the  chain ;  take  away  this  answer,  and  see  how 
the  action  will  stand.  Now,  I  put  that  case  to  the  learned  counsel, 
but  I  was  not  fortunate  enough,  paying  every  respect  to  what  was 
addressed  to  me,  to  see  that  it  was  at  all  touched.  But  a  defendant 
is  not  bound  to  show  how  it  will  affect  him ;  to  do  that,  he  would 
oftentimes  of  necessity  deprive  himself  of  the  benefit  of  the  protec- 
tion, and  it  never  has  been  required.  It  is  difficult  to  say  how  little 
or  how  much  is  required,  but  this  at  least  will  satisfy  the  rule :  if  a 
party  states  circumstances  which  on  the  face  of  them  are  not  only 
consistent  with  the  existence  of  the  peril  which  he  states,  but  which 
also  render  it  extremely  probable,  —  it  may  be  stated  in  much  less 
forcible  terms  than  that,  —  he  entitles  himself  to  the  protection.  Then 
how  do  the  facts  of  this  case  apply  to  the  rule  ?  There  have  been 
stock  transactions  between  the  parties :  those  stock  transactions  are 
mixed  up  with  shares  of  which  the  plaintiff  claims  to  be  the  owner, 
and  he  claims  to  be  entitled  to  those  shares  because  the  stock  trans- 
actions have  put  the  defendants  in  sufficient  funds  to  satisfy  his  de- 
mand; and  he  has  told  the  defendants  that  those  transactions,  or 
some  of  them  —  no  matter  whether  they  are  all  or  not,  for  it  is 
nothing  to  say  some  may  be  legal  and  some  illegal ;  you  may  not  be 
able  to  discover  some  of  the  transactions,  because  they  may  not  be  in- 
dependent of  the  other,  but  are  so  mixed  up,  that  when  you  are  giving 
an  account  of  the  whole,  you  open  the  door  and  point  out  the  man- 
ner in  which  the  illegality  may  be  established— but  the  defendants 
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say,  "  You  have  told  us  that  was  illegal :  very  well ;  if  you  are  going 
to  charge  us  with  that,  we  will  set  up  the  statute,  in  order  that  we 
may  not  furnish  you  with  any  information  which  will  enable  you  or 
any  person  else  to  fix  us  with  those  penalties ;"  and  the  Court  would 
be  disposed  to  assist  them  in  that  case. 

But  the  important  fact  to  be  established  is,  that  the  sale  of  the 
stock  was  made  on  behalf  of  a  person  who  did  not  possess  the  stock 
at  the  time :  that  may  be  made  out  by  direct,  by  circumstantial,  or  by 
circuitous  evidence.  This  fact  might  be,  on  that  ground,  found  ex- 
tremely material  as  circumstantial  evidence ;  nay,  it  would  amount  to 
positive  testimony.  Therefore,  looking  at  this  as  a  case  in  which, 
with  regard  to  the  transactions  connected  with  the  shares,  the  plaintiff 
has  charged  illegality,  the  defendants  swear  they  cannot  give  an  ac- 
count without  putting  themselves  in  peril.  It  is  nothing,  in  a  case 
of  this  sort,  to  say,  Why,  here  the  fact  I  ask  you  is  the  simplest  in  the 
world ;  there  is  po  illegality  about  it  The  question  is  not  whether 
there  is  illegality  about  the  particular  transaction,  insulated,  uncon- 
nected, and  apart;  but  if  it  is  part  of  the  transaction,  —  one  of  the 
circumstances  and  one  of  the  evidences  of  it,  —  then  I  apprehend, 
that  if  a  man  fails  to  answer,  who  alone  knows  all  the  circumstances, 
who  alone  knows  how  that  fact  is  to  be  connected  with  others  which 
are  to  be  the  chain  of  connection,  —  the  evidence  by  which  guilt  is  to 
be  established,  —  and  he  swears  such  is  the  fact,  the  rule  prevails. 
Now,  I  admit  there  may  be  many  cases  in  which  it  would  be  ex- 
tremely difficult,  indeed,  to  say  enough  is  disclosed  to  satisfy  the  judge 
that  a  privilege  ought  to  be  allowed.  The  difficulty  of  that  was  very 
much  discussed  and  considered  in  the  case  of  Reg.  v.  Garbett;  and  it 
will  be  observed  that  the  judges  were  very  cautious,  as  the  case  did 
not  require  it,  in  delivering  any  opinion  upon  that  subject.  I  own  I 
feel  myself  relieved  here,  because,  looking  at  this  case,  I  can  see  how 
directly,  not  one,  but,  if  it  were  necessary,  I  am  sure  I  could  say  many 
cases,  in  which  this  fact  would  be  all  important  in  a  criminal  pro- 
ceeding against  the  defendants.  They  have,  in  my  mind,  stated  cir- 
cumstances which  render  it  possible  that  they  may  be  in  the  peril 
they  state.  I  think  it  extremely  possible ;  and  we  must  not  forget,  in 
estimating  the  degree  of  probability,  the  circumstance,  that  the  plain- 
tiff himself  charged  that  the  transactions  were  illegal,  and  illegal  on 
the  very  ground  that  subjects  the  party  to  penalties.  That  is  not  im- 
material. It  seems  to  me  that  the  conclusion  of  the  Vice  Chancellor 
was  perfectly  correct 

The  learned  counsel  has  addressed  me  on  the  apparent  inconsis- 
tency of  allowing  the  plea  to  stand  for  an  answer,  and  allowing 
exceptions  as  to  its  insufficiency  in  the  first  instance,  and  then  allow- 
ing an  answer  to  be  sufficient  afterwards.  I  do  not  think  that  is  of 
very  much  importance  if  the  learned  counsel  is  right ;  but  I  do  not 
think  it  necessary  to  enter  into  the  investigation  of  that,  having 
arrived  at  a  satisfactory  conclusion  in  my  own  mind  that  the  defend- 
ants have  stated  a  sufficient  case  to  entitle  them  to  credit  on  their 
oath,  that  the  consequence  might  follow  which  justifies  them  in  set- 
ting up  the  objection.  I  think,  therefore,  that  this  appeal  must  be 
dismissed,  with  costs.  —  Appeal  dismissed,  with  costs. 
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Grove  v.  Young.1 

November  9  and  21, 1850. 

Practice  —  Expense  of  executing  Commission  for  the  Examination  of 

Witnesses, 

A  commission  for  the  examination  of  witnesses  being  issued,  witnesses  were  examined 
under  it,  both  by  the  plaintiff  and  the  defendant.  The  Court  neld,  that  the  defendant  was 
liable  to  pay  his  proportion  of  the  expenses  of  the  execution  of  the  commission. 

This  cause  being  at  issue,  a  commission  was  issued  for  the  exam* 
ination  of  witnesses,  to  a  commissioner  proposed  by  the  plaintiff,  his 
solicitor  having  the  carriage  of  the  commission.  The  defendant 
joined  in  the  commission,  and  witnesses  were  examined  under  it, 
when  it  was  executed,  both  on  the  part  of  the  plaintiff  and  the  de- 
fendant. The  solicitor  for  the  plaintiff  paid  the  commissioner's  and 
clerk's  fees,  and  the  charges  for  the  room  where  the  commissioner  sat, 
and  for  parchment  and  stationery.  The  commission  was  duly  re- 
turned, and  the  depositions  were  published.  The  examination  and 
cross  examination  of  the  plaintiffs  witnesses  occupied  six  days  and 
a  half,  and  that  of  those  for  the  defendant  seven  days  and  a  half,  the 
latter  being  only  examinations  in  chief,  without  any  cross  examina- 
tion by  the  plaintiff.  On  application  to  the  defendant's  solicitor  for 
payment  of  his  share  of  the  expenses,  he  declined  to* bear  any  part  of 
them. 

Matins  and  Rasch  moved,  on  behalf  of  the  plaintiff,  that  the  de- 
fendant might  be  ordered  to  pay  to  the  plaintiff  761. 195.,  the  amount  of 
the  defendant's  proportion  of  the  plaintiff's  charges  and  expenses  of 
and  attending  the  execution  of  the  commission.  They  said,  that 
where  a  defendant  does  no  more  than  cross  examine  the  plaintiff's 
witnesses,  he  pays  nothing;  but  where  he  examines  witnesses  for 
himself,  he  must  bear  bis  proportion  of  the  expenses. 

Beales  opposed  the  motion,  on  the  ground  that,  as  it  was  uncertain 
whether  the  defendant  might  not  turn  out  to  be  right  in  the  suit,  and 
the  plaintiff  have  to  pay  all  the  costs,  it  might  be  that  the  defendant, 
paying  part  of  the  expenses  of  the  commission,  would  lose  that  money 
by  the  insolvency  of  the  plaintiff.  The  cases  of  Stockhold  v.  Colling* 
Urn,  1  Salk.  330 ;  The  Earl  of  Lucan  v.  OMaUey,  2  Jo.  &  Lai  681 ; 
Jackson  v.  Strong,  13  Price,  309 ;  Blundell  v.  Gladstone,  9  Sim.  456 ; 
and  Ambrose  v.  The  Dunmoio  Union,  8  Beav.  43,  were  referred  to ; 
also  Dan.  Ch.  Pr.  894,  908. 

Knight  Bruce,  V.  C.  I  will  ask  the  opinion  of  the  officers  on  the 
point 

November  21, 1850.  The  following  statement  of  the  question,  and 
the  answer  of  several  of  the  officers,  were  this  day  delivered  out :  — 

*  15  Jur.  97. 
vol,  i.  19 
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"  Under  the  commission  issued  forth  for  the  examination  of  wit- 
nesses, both  the  plaintiff  and  the  defendant  examined  their  witnesses. 
Is  or  is  not  the  defendant  liable  to  pay  his  proportion  of  the  expenses 
of  the  execution  of  the  commission  ?  " 

u  The  undersigned  Registrars  and  Clerks  of  Records  and  Writs  are 
decidedly  of  opinion  that  the  defendant  is  liable  to  pay  his  proportion 
of  such  expenses. 

"  J.  Collis,  F.  R  Bed  well, 

R  O.  Walker,  Cecil  Monro, 

H.  W.  Davis,  Frederick  Bedwell, 

Henry  E.  Bicknell,  J.  A.  Berrey, 

H.  riussey,  John  Veal, 

H.  Wood,  Seth  Charles  Ward." 

By  agreement  between  counsel,  the  defendant  was  ordered  to  pay 
half  the  expenses,  and  not  his  proportion,  which  would  have  been 
rather  more  than  half. 


Smith  v.  Constant.1 

January  20  and  27, 1851. 

Practice  —  Claim  —  Evidence  —  Affidavits  —  Orders  of  1850  —  Ad- 
ditional Affidavits  at  Hearing. 

Claims  may  be  decided  on  affidavits  on  both  sides  on  a  contested  matter  of  fact,  or  the 
Court  may,  if  it  sees  fit,  direct  a  bill  to  be  filed,  or  direct  proceedings  at  law. 

When,  at  the  hearing  of  a  claim,  a  fact  is  alleged  by  the  plaintiff  on  his  own  affidavit, 
(which  affidavit  the  Court  will  not  receive  as  evidence,)  but  which  fact  is  not  admitted  by 
the  defendant,  the  Court  will  direct  the  claim  to  stand  over,  in  order  that  the  fact  may  be 
otherwise  substantiated. 

The  affidavit  of  the  defendant  has  the  same  degree  of  weight  as  an  answer. 

In  this  case  a  claim  was  filed  by  an  equitable  mortgagee  to  enforce 
her  security.  It  was  alleged  that  the  defendant,  Mr.  Constant,  having 
occasion  for  a  loan  of  5002.,  applied  to  the  plaintiff,  Mrs.  Smith,  who 
Agreed  to  advance  the  money,  and,  as  she  alleged  by  her  claim,  did 
so  on  the  defendant  depositing  with  her  his  title-deeds,  together  with 
a  memorandum  in  his  handwriting,  but  not  signed,  stating  that  the 
deeds  were  to  be  returned  on  payment  of  500/.,  and  interest  at  the 
rate  therein  mentioned.  The  defence  set  up  was,  that  the  money  • 
never  was,  in  fact,  advanced,  but  that  the  deeds  were  placed  in  Mrs. 
Smith's  hands,  and  the  memorandum  also,  with  a  view  to  a  future 
loan,  and  not  as  a  present  security.  The  evidence  was  extremely 
conflicting.  The  other  facts  were  fully  detailed  in  the  judgment  of 
the  Court,  but  they  are  not  of  importance,  nor  is  the  case  one  to 
render  a  report  of  any  moment,  excepting  on  account  of  its  bearing 
oon  the  new  system  of  suit  by  claim,  and  the  evidence  to  be  received. 
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In  the  claim,  and  in  the  affidavit  of  the  plaintiff,  it  was  alleged  that 
the  memorandum  of  deposit  was  in  the  handwriting  of  the  defend- 
ant, but  otherwise  this  tact  was  not  proved  on  the  plaintiff's  behalf. 
The  defendant,  in  his  affidavit,  set  out  the  memorandum  in  so  many 
words,  and  admitted  that  he  prepared  it,  although  he  did  not  say  it 
was  in  his  handwriting,  but  he  said  he  believed  he  did  write  it. 

Boundell  Palmer.  I  propose  to  read  the  plaintiff's  affidavit  to 
prove  the  handwriting  of  the  defendant  in  the  memorandum  of  de- 
posit [ Knight  Bruce,  V.  C.  —  I  cannot  permit  the  plaintiff  to  be  a 
witness  on  her  own  behalf  on  a  suit  by  claim,  any  more  than  I  could 
had  she  filed  her  bill.]  The  affidavit  of  the  plaintiff  as  to  this  fact 
being  excluded,  I  offer  the  affidavit  of  the  defendant  to  show  that  he 
has  .expressly  admitted  the  memorandum  to  be  in  his  handwriting, 
and  I  tender  that  as  part  of  the  evidence  in  the  cause. 

Russell  objected  to  the  affidavit  being  read  by  the  plaintiff,  unless 
as  part  of  her  own  evidence,  and  then  the  whole  to  be  read,  in  the 
same  way  as  his  answer  would  be  to  a  bill. 

Boundell  Palmer.  I  object  to  read  the  whole  as  if  it  were  an  an- 
swer, and  shall  request  the  claim  to  be  allowed  to  stand  over  for  fur- 
ther evidence.  The  whole  tenor  6f  the  Orders  constituting  this  new 
mode  of  suit  by  claim  shows  that  the  Court  is  to  deal  with  such 
matters  in  all  respects  in  the  same  way  as  if  it  were  hearing  a  mo- 
tion. If  this  be  not  so,  then  the  practice  giving  a  right  to  sue  by 
way  of  claim  is  a  mere  fraud,  a  delusion,  and  a  snare. 

W.  T.  S.  Daniel,  on  the  same  side. 

Russell  and  W.  D.  Lewis  argued  that  the  intention  of  the  framers 
of  the  system  of  suit  by  way  of  claim  was  not  that  the  whole  course 
of  law  should  be  revolutionized,  nor  even  that  the  whole  system  of 
evidence  should  be  changed.  Where  the  contest  is  as  to  a  matter  of 
fact,  the  Court  ought  not  to  proceed  with  the  hearing,  but  suspend  it, 
or  rather  dismiss  the  claim  and  direct  a  bill  to  be  filed,  or  an  action 
to  be  tried.  Facts  being  disputed,  no  affidavits  ought  to  be  received. 
The  plaintiff  has  filed  her  claim,  and  as  she  cannot  be  a  witness  for 
herself,  and  having  defectively  brought  her  case  before  the  Court,  she 
must  take  the  consequence.  As  soon  as  this  Court  sees  that  there 
is  a  grave  question  of  facts  alleged  on  one  side,  and  denied  on  the 
other,  it  ought  at  once  to  direct  a  bill  to  be  filed,  and  thus  admit  the 
old  rales  of  evidence  to  prevail.  If  these  Orders  had  been  intended 
to  overturn  the  settled  law  of  the  country,  that  intention  would  have 
.been  clearly  expressed. 

Matins,  (amicus  Curiae,)  during  the  argument,  stated,  that  in  a 
case,  in  which  he  was  counsel,  before  Lord  Cranworth,  his  Lordship 
had  decided,  that,  affidavits  of  fact  being  conflicting,  he  would  direct 
a  bill  to  be  filed.     Having,  at  the  request  of  his  Honor,  asked  of  his 
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that  way.  In  each  case,  where  such  a  question  arises,  the  Court 
must  exercise,  as  well  as  it  can,  a  judicial  discretion,  applied  to  the 
particular  circumstances.  If  the  Court  is  asked  not  to  proceed  upon 
affidavit  evidence,  in  order  that  a  suit  in  equity,  in  the  ordinary  mode, 
may  be  instituted,  that  is  one  thing ;  if  it  is  asked  not  to  proceed  to 
decide  upon  the  claim,  in  order  that  there  may  be  an  investigation 
before  a  jury,  that  is  another.  Now,  when  the  demand  is  for  an 
investigation  before  a  jury,  it  cannot  probably  make  much  difference 
whether  the  proceeding  in  this  Court  is  by  claim  or  by  suit  in  the 
ordinary  way.  If,  however,  the  objection  is,  that  the  matter  ought  to 
be  decided  in  a  suit  constituted  of  bill  and  answer,  and  the  disputed 
matter  be  of  fact  only,  and  not  of  law,  I  really  do  not  see  the  great 
difference,  in  any  important  respect,  between  proceeding  upon  affida- 
vits and  proceeding  upon  interrogatories  and  depositions;  seeing 
that,  according  to  all  experience,  the  faculty  of  effectual  cross  exam- 
ination in  proceedings  in  equity  is  a  faculty  almost  worthless  to  pos- 
sess, and  one  the  exercise  of  which  seldom  assists  the  person  who 
seeks  to  avail  himself  of  it  I  confess,  therefore,  I  consider  the  pres- 
ent case  quite  as  fit  to  be  decided  under  a  claim  upon  affidavits,  as 
it  would  be  by  a  suit  regularly,  that  is,  ordinarily,  constituted.  The 
question  then  being,  whether  the  nature  of  the  case  is  such  as  to 
render  it  essential  or  important  to  justice  that  there  should  be  an 
investigation  before  a  jury,  to  that  I  have  principally  addressed  my- 
self, and  am  now  addressing  myself.  [Here  his  Honor  entered  into 
a  detailed  statement  of  the  facts  of  the  case,  and  minutely  sifted  the 
evidence.  He  then  proceeded :]  The  entire  case  of  the  defendant  is 
then,  for  every  substantial  purpose,  reduced  to  his  own  affidavit 
Now,  he  cannot  be  a  witness  for  himself,  any  more  than  the  plaintiff 
can  be  a  witness  for  herself;  but  he  has,  in  my  opinion,  this  advan- 
tage — ~  that  in  a  case  of  the  present  kind,  his  affidavit  ought  to  be 
considered  as  having  the  same  degree  of  weight  and  influence  as  an 
answer  would  have  had  if  the  case  had  been  by  bill,  answer,  replica- 
tion, and  evidence  upon  interrogatories.  But  the  rale  in  these  cases 
is,  that  you  must  look  at  circumstances  and  probabilities;  and  the 
mere  circumstance,  that  the  defendant  denies  a  fact  proved  against 
him  by  a  single  witness,  is  not  sufficient,  if  there  axe  circumstances 
giving  additional  weight  and  value  to  the  testimony  of  that  particu- 
lar witness.  Now,  there  axe,  in  my  opinion,  proved  circumstances, 
independently  of  the  main  facts  in  dispute,  which  cannot  be  que*- 
tioned,  and  which  invest  the  defendant's  case  with  circumstances  of 
improbability,  which  render  its  authenticity  doubtful  in  the  extreme. 
...  I  think,  to  send  a  case  of  this  description,  so  clearly  and  plainly 
proved  in  my  opinion,  to  a  jury,  would  be  mere  oppression  —  a  mere 
evasion  of  the  performance  of  duty.  Considering  the  question  apart 
from  the  plaintiff's  evidence,  and  that  she  has  proved  her  case,  and 
treating  the  defendant  as  a  witness  for  himself,  and  considering  that 
his  evidence  is  disproved,  I  think  she  is  entitled  to  the  decree  she 
t  asks.  There  must,  therefore,  be  the  usual  equitable  mortgagee's 
decree. 
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Underwood  t;.  Jee.1 

December  U  and  13, 1850. 

Two  Suits  — Inquiries. 

The  bill  in  a  creditors'  suit  was  filed  by  a  creditor  entitled  to  the  payment  of  a  snm  of 
money  oat  of  the  intestate's  assets,  after  the  death  of  a  person  then  living,  and  charged 
that  the  administratrix  had  carried  on  the  intestate's  business  since  his  death  at  a  loss,  and 
had  misapplied  assets.  Another  creditors'  suit  was  instituted,  in  which  an  inquiry  was 
directed,  whether  the  carrying  on  the  trade  from  the  date  of  the  order  was  beneficial.  The 
first  suit  haying  come  to  a  hearing,  it  was  held,  that  relief  was  prayed  which  could  not  be 
had  in  the  second,  and  an  inquiry  was  directed,  whether  the  carrying  on  the  trade  had 
been  beneficial  from  the  death  of  the  intestate  up  to  the  date  of  the  former  order. 

The  bill  in  this  case,  filed  on  the  11th  December,  1848,  was  by  a 
creditor  on  the  estate  of  John  Jee,  deceased,  for  the  sum  of  34294L, 
payable  after  the  death  of  a  certain  Elizabeth  Jee.  The  bill  charged 
that  the  administratrix  had  possessed  herself  of  assets,  but  had  mis- 
applied them,  and  had  neglected  and  mismanaged  the  intestate's 
trade,  and  had  carried  on  the  same  at  a  loss,  or,  if  she  had  made  any 
profit,  she  had  applied  the  same  to  her  own  use  ;  and  prayed  an  ac- 
count of  the  intestate's  estate,  and  of  the  gains,  if  any,  made  by  the 
administratrix  in  carrying  on  his  trade,  and  that  what  should  be 
found  due  on  taking  the  last-mentioned  account  might  be  applied  in 
paying  or  providing  for  the  said  debt  of  3429/.,  and  paying  the  other 
unsatisfied  creditors  of  the  intestate ;  and  it  prayed  a  receiver  and  in- 
junction against  the  administratrix.  The  administratrix,  by  her  an- 
swer, filed  on  the  15th  February,  1849,  admitted  that  she  had  earned 
on  the  intestate's  trade,  but  alleged  that  she  had  made  a  profit  by  it, 
Shortly  after  the  filing  of  the  bill  in  this  suit,  another  creditors'  suit 
(Smith  v.  Jee)  was  instituted,  and  the  usual  creditors'  decree  obtained 
on  the  24th  February,  1849.  That  decree  was  varied  by  an  order  of 
the  17th  April,  1849,  referring  it  to  the  Master  to  inquire  whether  it 
would  be  fit  and  proper,  and  for  the  benefit  of  the  estate  of  the.  intes- 
tate, that  the  business  should  be  carried  on ;  and  the  Master,  on  the 
20th  July,  1849,  made  a  report,  approving  of  the  business  being  car* 
ried  on  till  the  19th  October,  1851 ;  and  on  the  23d  November,  1849, 
another  order  was  made,  in  Smith  v.  Jeey  to  take  an  account  of  the 
profits  since  the  intestate's  death.  On  the  27th  March,  1849,  the  de- 
fendant moved,  before  the  Vice  Chancellor  of  England,  to  stay  pro* 
ceedings  in  Underwood  v.  Jee,  which  motion,  and  also  a  renewed  mo- 
tion before  the  Lord  Chancellor,  was  refused,  with  costs.  1  Mac,  & 
G.  276.     The  suit  of  Underwood  v.  Jee  now  came  on  for  hearing. 

RoU  and  Simons,  for  the  plaintiff. 

Bethett  and  Miller,  for  the  defendant,  contended  that  this  bill  ought 
to  be  dismissed,  with  costs.  The  charges  in  the  bill,  of  mismanage- 
ment, were  not  supported  by  any  evidence,  and  were  entirely  denied 

i  15  Jur.  99. 


284  CASES  IN  CHANCERY, 

1 

Underwood  v.  Jee. 

by  the  answer.  It  appeared  from  the  Lord  Chancellor's  judgment, 
that  if  the  suit  proved  to  be  unnecessary,  the  bill  would  be  dismissed, 
with  costs ;  and  it  had  proved  so,  as  the  plaintiff  had  made  out  no 
case  to  support  his  allegations,  and  he  could  have  obtained  every 
thing  for  which  he  had  made  out  a  case  in  the  other  suit.  The  debt 
did  not  arise  for  an  indefinite  time,  and  in  the  interim  the  defendant 
was  entitled  to  carry  on  the  business  which  had  been  found  to  have 
been  profitably  carried  on.  The  plaintiff,  if  he  could  nqt  make  out 
his  case,  ought  to  have  stayed  proceedings,  and  would  have  had  his 
costs,  as  soon  as  he  had  notice  of  the  decree  in  the  other  suit. 

Rolt,  in  reply.  The  question  is,  whether  the  administratrix  is  to 
carry  on  the  business  uncontrolled  :  the  plaintiff  wants  some  control, 
and  some  security  that  the  assets  shall  not  be  lost  in  trade.  The 
other  suit  is  a  friendly  suit,  and  may  be  carried  on  till  all  the  prop- 
erty is  lost  We  want,  in  fact,  an  inquiry  whether  the  other  suit  has 
been  properly  carried  on.  Besides,  we  want  an  inquiry  as  to  the  car- 
rying on  the  business  anterior  to  the  order  of  the  20th  July.  It  may, 
perhaps,  have  been  profitable  hitherto  to  the  estate  of  the  intestate,  — 
that  is  to  say,  to  the  next  of  kin,  —  but  it  may  turn  out  that  the  as- 
sets may  have  been  risked  and  lost ;  whereas,  had  it  all  been  realized 
at  the  death  of  the  intestate,  there  would  have  been  enough  to  pay 
all  the  debts. 

Rolfe,  V.  C  The  only  point  which  presses  on  my  mind  is,  that 
the  plaintiff  says  he  is  entitled  to  an  inquiry,  which  has  not  hitherto 
been  directed.  The  administratrix  may  have  made  considerable 
profits,  and  yet  the  carrying  on  the  trade  may  not  have  been  profit- 
able to  the  creditors,  ff  that  is  the  case,  it  ought  to  be  shown  by  a 
suit  for  that  purpose,  or  by  a  petition  in  the  cause  of  Smith  v.  Jee. 

December  13, 1850.  Rolfe,  V.  C,  said,  that  the  facts  of  this  case 
appeared  to  be  these :  Underwood,  the  plaintiff,  was  a  creditor  of  the 
intestate,  and  filed  a  bill,  as  a  creditor,  against  the  widow  and  admin- 
istratrix, for  the  usual  accounts,  on  behalf  of  himself  and  the  other 
creditors.  In  that  bill  there  was  a  charge  that  the  defendant  had  not 
applied  the  assets  in  a  due  course  of  administration,  and  had  carried 
on  and  mismanaged  the  intestate's  trade,  which  seemed  to  have  been 
considerable,  and  had  carried  it  on  at  a  loss.  After  the  filing  of  this 
bill,  another  bill  was  filed  by  a  creditor,  and  a  decree  in  that  suit  ob- 
tained, and  no  doubt  in  that  suit  all  ordinary  relief  could  be  obtained. 
A  motion  was  made  to  stay  proceedings  in  the  suit  of  Underwood  v. 
Jee,  but  that  motion  was  held  not  to  be  proper,  because  this  bill  prays 
something  beyond  what  the  decree  in  Smith  v.  Jee  provided  for.  TJn* 
derwood  v.  Jee  was  now  come  to  a  hearing,  and  the  question  was, 
whether  Underwood  was  entitled  to  any  relief  which  could  not  be 
obtained  in  the  suit  of  Smith  v.  Jee ;  and  his  Lordship  came  to  the 
conclusion  reluctantly  that  he  was  so  entitled.  His  Lordship  said 
reluctantly,  because  the  inquiry  would  be,  no  doubt,  fruitless.  After 
the  death  of  Jee,  his  widow  continued  to  carry  on  the  trade  till  the 
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suit  of  Smith  v.  Jee  was  began ;  and,  after  the  decree  in  that  suit,  an 
inquiry  was  directed  whether  it  was  for  the  benefit  of  the  parties  in- 
terested that  the  trade  should  be  carried  on.  It  was  alleged  in  this 
suit  that  the  widow  possessed  herself  of  assets,  and  misapplied  them. 
She  said  she  carried  on  the  trade  beneficially ;  and  the  result  of  the 
inquiry  was,  that  it  was  beneficial,  at  the  end  of  two  years  from  the 
death  of  the  intestate.  But  it  did  not  necessarily  follow,  that  because 
from  April,  1849,  it  was  expedient  that  the  trade  should  be  continued 
to  be  carried  on  ;  therefore  it  was  necessary  to  be  carried  on  from  the 
beginning ;  and  the  plaintiff  was  now  entitled  to  an  inquiry  whether 
it  was  for  the  benefit  of  himself  and  the  other  creditors  that  the  ad» 
ministratrix  should  have  carried  on  the  business  during  that  period. 
There  was  nothing  to  lead  the  Court  to  suppose  there  was  any  want 
of  bona  fides  in  that  other  suit ;  but  if  the  Court  felt  the  greatest 
doubt,  it  could  not  be  alluded  to  in  this  suit. 

Let  the  Master  to  whom  Smith  v.  Jee  is  referred,  make  an  inquiry 
whether  it  was  beneficial  to  the  plaintiff  and  the  other  creditors  to  carry 
on  the  business  from  the  death  of  the  intestate  to  the  date  of  the  second 
order.  Reserve  the  costs  of  this  suit,  and  further  directions  in  Smith 
v.  Jee.     Stay  proceedings  in  this  suit. 


Russell's  Trust.1 

January  24  and  29,  1851. 

New  Trustees  —  Transfer  of  Stock. 

New  trustees  are  persona  absolutely  entitled  to  stock  in  the  funds,  within  the  trustee  ao% 
1850,  and  may  apply  to  the  former  trustee  for  a  transfer.  On  his  refusal,  the  Court  will 
appoint  a  person  to  transfer  in  his  place.  Difficulty  of  obtaining  a  transfer  of  stock  under 
that  act 

Thb  circumstances  of  this  case  appear  from  the  report  of  the 
judgment 

Bevir,  for  the  petitioners. 

January  29,  1851.  Lord  Cranworth,  V.  C.  I  have  had  vcay 
great  difficulty  about  this  case.  You  seek  for  new  trustees  under 
these  circumstances:  Mr.  and  Mrs.  Russell,  subsequently  to  their 
marriage,  transferred  a  sum  of  stock  to  trustees.  It  was  transferred 
into  the  names  of  two  persons,  without  obtaining  the  consent  of  one 
of  them  to  the  act  One  of  those  persons  is  since  dead,  and  the 
stock  remains  in  the  name  of  the  sole  trustee,  who  refuses  to  do  any 
thing  with  it,  and  you  want  new  trustees.  What  has  been  done  is 
this.  Under  the  provisions  of  the  deed,  there  are  powers  of  appoint- 
ing new  trustees,  and  new  trustees  have  been  appointed.    I  take  it 
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for  granted  that  they  are  properly  appointed.  Then  you  want  to 
have  the  stock  transferred.  It  is  a  great  misfortune  that  there  is  no 
enactment  in  the  act  stating  that  it  may  be  done ;  but  what  the  act 
13  &  14  Vict  c.  60,  says,  is  this,  (sect.  24,)  that  where  any  one  of 
the  trustees  of  any  stock  shall  refuse  to  transfer  such  stock,  or  to  re- 
ceive the  dividends  thereon,  according  to  the  directions  of  the  person 
absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a  request  in  writing  for  that  purpose  shall  have  been  made  to 
him  or  her  by  such  person,  it  shall  be  lawful  for  the  Court  of  Chan- 
cery to  make  an  order  vesting  the  right  to  transfer  such  stock,  or  to 
receive  the  dividends  thereon,  in  the  other  trustee  or  trustees  of  the 
said  stock.  Now,  the  first  question  which  arises  is  this :  Suppose 
the  proper  notice  has  been  given,  and  the  proper  petition  presented, 
what  order  is  the  Court  to  make  ?  The  obvious  meaning  is,  that  the 
stock  is  to  be  vested  in  the  new  trustees ;  but  all  that  the  clause  au- 
thorizes is  the  sole  right  to  transfer  the  stock  to  such  person  as  the 
Court  shall  appoint  Suppose  I  were  to  vest  it  in  the  new  trustees ; 
they  could  never  perform  the  trusts,  and  somebody  must  be  appointed 
to  transfer  the  stock.  I  am,  however,  relieved  from  all  difficulty,  be- 
cause the  framers  of  the  act  have  retained  the  power,  where  there  is 
any  difficulty,  to  use  the  old  way ;  and  I  may,  therefore,  order  the 
secretary  of  the  bank  to  transfer;  and  that  would  be  the  course  I 
should  pursue  in  a  proper  case ;  but  this  can  only  be  done  when  the 
application,  twenty-eight  days  before,  has  been  made  by  the  person 
absolutely  entitled  to  the  stock,  which  must  mean  the  person  abso- 
lutely entitled  to  the  principal  If  I  had  any  doubt  about  the  mean- 
ing of  these  words,  I  must  construe  them  with  reference  to  the  former 
act,  1  Will.  4,  c.  60,  s.  10,  and  these  were  not  the  words  in  that  act, 
where  it  is  directed,  that  if  any  person  shall  neglect  or  refuse  to  trans- 
fer such  stock,  or  receive  and  pay  over  the  dividends  thereon,  to  the 
person  entitled  thereto,  the  application  shall  be  made  by  the  person 
entitled  as  aforesaid;  and  these  words  being  left  out  here,  it  must  be 
assumed  that  it  was  done  advisedly.  I  think,  however,  that  I  see  a 
way  out  of  the  difficulty.  By  sects.  23  and  24,  the  order  can  only 
be  made  on  the  application  of  the  person  absolutely  entitled ;  but 
$ect  37  says,  that  any  order  concerning  any  stock  subject  to  a  trust 
•may  be  made  upon  the  application  of  any  person  duly  appointed  a 
trustee  thereof.  That  section  alone  does  not  authorize  it,  but  says 
that  where,  under  the  former  section,  the  Court  has  power  to  order 
any  thing  to  be  done,  that  may  be  done  upon  the  application  of  the 
trustees.  Therefore  I  do  not  think,  that  upon  the  application  of  any 
person,  except  the  person  absolutely  entitled,  any  order  can  be  made 
under  sect  24.  But  Lord  Langdale  has  decided,  that,  under  the 
37th  section,  a  trustee  is  a  person  absolutely  entitled,  and  he  may 
have  so  dealt  as  to  become  equitably,  as  well  as  legally,  owner.  But, 
at  any  rate,  Lord  Langdale  has  decided  that  the  refusal  does  bring 
the  case  within  the  act  of  Parliament ;  it  is  a  convenient  construc- 
tion, and  may  enable  me  to  get  out  of  the  difficulty ;  but  not  upon 
this  petition,  for  no  application  to  the  present  trustee  has  been  made 
by  the  new  trustees.  If  the  new  trustees  apply,  and  there  is  a  refu- 
sal, I  may  upon  that  refusal  make  the  order.  —  Petition  dismissed. 
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Lloyd  v.  Howard.1- 

November  4,  6, 1850. 

Bill  of  Exchange  —  Indorsement  —  Delivery  for  a  special  Purpose. 

A,  being  the  payee  and  holder  of  a  bill  of  exchange,  wrote  his  name  upon  it,  and  gave  it  to 
B  for  the  purpose  of  getting  it  discounted.  B  never  paid  A  any  money  in  respect  of  the 
bill,  but  kept  it  until  it  was  overdue,  when  he  delivered  it  to  C  without  receiving  any 
value  for  it :  — 

Bddy  that  there  was  no  indorsement  by  A  to  B. 

Qicsre^  whether  there  was  any  indorsement  by  B  to  C. 

Assumpsit  on  a  bill  of  exchange  drawn  by  G.  A.  H.  Chichester 
upon  and  accepted  by  the  defendant  for  300/.,  three  months  after  date, 
payable  to  the  order  of  Chichester,  and  by  Chichester  indorsed  to  W. 
Milton,  and  by  Milton  indorsed  to  the  plaintiff. 

Pleas  —  First,  that  the  defendant  did  not  accept;  second,  that 
Chichester  did  not  indorse  the  said  bill  to  Milton ;  third,  that  Milton 
did  not  indorse  it  to  the  plaintiff.     Issues  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  Sittings  in  Middlesex,  after 
Michaelmas  term,  1849,  it  appeared  that  the  defendant,  being  desirous 
to  raise  money,  drew  the  bill  in  question,  and  delivered  it  to  Chiches- 
ter for  that  purpose.  Chichester  accordingly  wrote  his  name  upon 
the  bill,  and  gave  it  to  Milton,  (who  was  a  horse-dealer,  and  connected 
with  bill  transactions,)  for  the  purpose  of  getting  it  discounted,  and  in 
the  expectation  of  receiving  money  for  it,  or  of  having  the  bill  again. 
Milton  kept  the  bill  until  it  was  overdue,  saying  that  he  could  not  get 
it  discounted,  and  never  paid  any  money  for  it  to  Chichester,  and  it 
ultimately  came  into  the  hands  of  the  plaintiff.  The  jury,  in  answer 
to  a  question  from  the  learned  Judge,  found  that  the  plaintiff  had 
taken  the  bill  from  Milton  after  it  was  due,  and  without  any  value  or 
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consideration  for  it  The  Judge  accordingly  directed  the  verdict  to 
be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on 
the  second  and  third  issues.  A  rule  nisi  was  afterwards  obtained,  on 
behalf  of  the  plaintiff,  for  a  new  trial,  on  the  ground  that,  upon  the 
facts  proved,  there  was  a  regular  indorsement  to  Milton,  and  by  Mil- 
tnn  to  the  plaintiff;  against  which 

Z>.  D.  Keane  showed  cause,  (November  4.)  The  facts  proved 
show  that  there  was  no  indorsement  either  to  Milton  or  to  the  plain- 
tiff; and  if  they  had  been  pleaded  specially,  the  pleas  would  have 
been  bad,  as  amounting  to  a  traverse  of  the  indorsement  Now,  Milton 
was  only  employed  as  an  agent  for  the  purpose  of  getting  the  bill 
discounted ;  and,  therefore,  the  delivery  to  him  was  merely  for  the 
special  purpose  of  transferring  it  to  the  person  from  whom  he  got 
the  money.  Milton,  therefore,  never  could  himself  become  a  transferee 
of  the  bill.  "  Janes  v.  Corbett  2  Q.  B.  Rep.  828 ;  s.  c.  11  Law  J.  Rep. 
(n.  s.)  Q.  B.  181.  Adams  v.  Jones,  12  Ad.  &  E.  455 ;  s.  c.  9  Law  J. 
Kep.  (n.  s.)  Q.  B.  407.  Hayes  v.  Caulfield,  5Q.B.  Rep.  81,  and  Mars- 
ton  v.  Allen,  8  Mee.  &  W.  494 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  122. 
— Bell  v.  Lord  Ingestre,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  71,  is  very  much 
in  point  There,  the  question  whether  the  delivery  of  a  bill  upon  a 
condition  was  an  indorsement  was  much  discussed,  and  the  Court 
held,  in  analogy  to  the  principle  of  an  escrow,  that  it  only  became  an 
indorsement  when  the  condition  was  complied  with.  The  remarks 
of  Wightman,  J.,  there,  are  strictly  applicable  to  the  present  case.  He 
says,  "  The  analogy  to  an  escrow  would  be  perfect  if  this  bill  had  been 
delivered,  not  to  the  party  intended  to  take  it  ultimately,  but  to 
another,  who  was  to  hand  it  over  to  the  party  entitled  in  a  certain 
event"  That  is  just  the  case  here.  Goggerley  v.  Outhbert,  2N.R. 
170,  was  also  referred  to.  Then,  as  to  the  indorsement  to  the  plain* 
tiff,  who  took  the  bill  after  it  was  due,  and  without  value  from  Milton, 
the  rule  laid  down  in  Marston  v.  Allen  is  decisive :  "  Every  person 
having  possession  of  a  bill  has  (notwithstanding  any  fraud  on  his  part 
either  in  acquiring  or  transferring  it)  full  authority  to  transfer  such 
bill,  but  with  this  limitation,  that,  to  make  such  transfer  valid,  there 
must  be  a  delivery,  either  by  him  or  by  some  subsequent  holder  of  the 
bill,  to  Borne  one  who  receives  such  bill  bonfiL  fide  and  for  value,  and 
who  is  either  himself  the  holder  of  it,  or  a  person  through  whom  the 
holder  claims.  Any  thing,  therefore,  which  shows  that  this  restriction 
applies,  shows  that  the  party  making  the  transfer  had  no  authority, 
and  that  the  transfer  is  not  valid."  musgrave  v.  Drake,  5  Q,  B.  Rep. 
185 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  16,  shows  that  a  plaintiff  will 
be  affected  by  knowledge  of  fraud  in  the  prior  history  of  the  bill. 

Skee,  Serf.,  and  Hawkins,  in  support  of  the  rule.  All  the  cases  cited 
for  the  defendant  are  mere  repetitions  of  the  principle  laid  down  in 
Marston  v.  Allen,  that  to  constitute  a  valid  indorsement  there  must 
be  an  intention  to  pass  the  property  in  the  bill  by  the  indorser. 
Applying  that  to  the  present  facts,  Chichester  and  Milton  both 
clearly  intended  to  pais  all  the  property  in  the  bill,  and  therefore  they 
indorsed  it 
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[Erle,  J.  A  delivery  of  a  bill  for  a  special  purpose  is  no  in- 
dorsement] 

That  is  so,  if  the  bill  is  delivered  to  be  held  for  the  party  delivering, 
or  for  some  other  person.  Here  it  was  given  to  Milton  without  any 
condition,  and  for  the  purpose  of  negotiating  it,  and  therefore  he  had 
a  full  right  to  pass  it  to  the  plaintiff. 

[Lord  Campbell,  C.  J.  When  did  the  plaintiff  get  a  title  to 
the  bill  ?] 

As  soon  as  it  was  delivered  to  him  with  Milton's  name  upon  it. 

[Lord  Campbell,  C.  J.  If  Milton  had  no  inchoate  right  of  action 
then  upon  the  bill,  how  could  the  plaintiff  afterwards  acquire  any 
right  upon  it  ?  I  do  not  see  how  there  can  be  an  indorsement  which 
does  not  pass  to  the  indorsee  both  a  right  of  property  and  a  right  to 
£ue  on  the  bill.] 

The  two  indorsements  must  be  looked  at  separately.  The  fact  of 
Milton  having  parted  with  the  bill  to  the  plaintiff  in  fraud  of  Chiches- 
ter does  not  render  it  less  an  indorsement  to  the  plaintiff.  Such  a 
defence  might  be  available  on  a  special  plea,  but  it  does  not  arise  on 
a  mere  traverse  of  the  indorsement — Our.  adv.  vult 

On  the  following  day,  (November  6,)  the  Judges  delivered  theitf 
opinions :  — 

Lord  Campbell,  C.  J.  We  all  agree  that  not  only  is  the  justice 
of  the  case  with  the  defendant,  but  the  law  also,  if  he  has  taken  ad- 
vantage of  the  defence  open  to  him  by  properly  pleading ;  and  upon 
that  I  felt  some  doubt;  but  I  think,  consistently  with  what  appears  to  me' 
to  be  the  correct  rule  of  law,  the  defendant  is  entitled  to  our  judgment 
upon  the  plea  alleging  that  Chichester  did  not  indorse  the  bill  to  Mil-* 
ton.  Had  the  plaintiff  taken  the  bill  for  a  good  consideration  before 
it  became  due,  and  became  the  bona  fide  holder,  he  would  have  been 
entitled  to  maintain  an  action  against  the  acceptor,  and  the  defendant 
could  not  enter  into  the  question  of  how  Milton  had  got  possession 
of  the  bill  from'  Chichester.  But,  here,  the  jury  have  found  that  the 
plaintiff  received  the  bill  after  it  was  due,  and  without  consideration. 
He,  therefore,  took  it  subject  to  all  the  disabilities  attached  to  it,  and 
must  be  considered  as  standing  in  the  shoes  of  Milton,  and  having  no 
better  title  than  Milton  had.  Consequently,  it  is  open  to  the  defend- 
ant to  inquire  what  was  the  transaction  between  Chichester  and  Mil- 
ton, and  he  is  entitled  to  succeed,  if  we  are  of  opinion  that  what  took 
place  between  Chichester  and  Milton  did  not  amount  to  an  indorse- 
ment Now,  there  may  be  a  good  indorsement  without  valuable 
consideration ;  but  then  there  must  be  a  delivery  of  the  bill  with  the1 
intention  of  making  the  person  to  whom  it  is  delivered  the  holder  of 
it,  with  power  to  indorse  and  negotiate  it  The  merely  writing  a 
party's  name  upon  the  bill  and  another  person's  obtaining  possession 
of  it  without  his  privity,  is  not  sufficient ;  nor  is  the  indorsement  suf- 
ficient if  the  bill  be  afterwards  given  to  another  for  a  collateral  purpose, 
for  which  only  the  indorsement  was  made.  Here,  Chichester  never 
meant  to  give  a  right  to  Milton  to  sue  as  indorsee,  and  therefore  I 
vol.  i.  20 
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think  the  verdict  on  the  second  issue  was  right  As  to  the  third  issue, 
I  have  some  doubt,  because  there  was  an  intention  on  the  part  of 
Milton  to  indorse  and  deliver  the  bill  to  the  plaintiff,  so  as  to  give 
him  a  cause  of  action  upon  it ;  and  I  should  say  that,  although  it  was 
after  the  bill  became  due,  and  although  Milton  had  no  just  right  to 
the  bill  at  the  time,  still  that  must  be  considered  as  a  good  indorse- 
ment to  the  plaintiff.  The  verdict,  therefore,  ought  to  stand  for  the 
defendant,  upon  the  pled  that  there  was  no  indorsement  from  Chiches- 
ter to  Milton ;  and  if  the  defendant  will  consent  that  upon  the  other 
plea  the  verdict  shall  be  entered  for  the  plaintiff,  then  the  rule  should 
be  discharged. 

Wightman,  J.  The  question  is,  whether  the  evidence  in  this  case 
warranted  the  /verdict  found  for  the  defendant -upon  the  second  and 
third  issues.  By  the  law  merchant  upon  the  subject  of  the  title  to 
bills  by  indorsement,  as  expounded  in  the  cases  referred  to  in  the  ar- 
gument, the  plaintiff  cannot  make  good  his  title  to  sue  the  acceptor 
through  the  indorsement  by  Chichester,  who  only  delivered  the  bill  to 
Milton  for  the  special  purpose  of  getting  it  discounted,  which  was  not 
performed.  And  for  the  substantial  purposes  of  the  defence  in  this 
case,  it  would  be  sufficient  to  refuse  the  rule  on  that  ground.  I  have 
more  doubt  about  the  effect  of  the  indorsement  from  Milton  to  the 
plaintiff;  but  if  necessary  to  come  to  a  decision  on  that  point,  I  should 
be  disposed  to  think  that  the  same  disability  would  be  equally  appli- 
cable to  that  as  to  the  other  indorsement.  But  it  may  be  unnecessary 
to  decide  that  question,  as  the  rule  is  discharged  upon  the  point  taken 
*as  to  the  indorsement  by  Chichester  to  Milton,  and  the  defendant 
may  be  content  to  allow  the  verdict  to  be  entered  for  the  plaintiff  as 
to  the  indorsement  from  Milton. 

Erlk,  J.  The  first  question  is,  whether  Chichester  indorsed  the  bill 
to  Milton.  The  rule  of  law  is,  that  an  indorsement  consists  not 
only  of  the  handwriting  of  the  indorser,  but  also  of  a  delivery  of  the 
bill  with  the  intention  of  passing  the  property  in  the  bill.  Now,  here 
the  delivery  to  Milton  appears  to  me  to  have  been  nd  more  than  a 
delivery  to  a  bailee,  in  order  that  he  might  use  it  on  Chichester's  be- 
half, the  property  in  the  bill  remaining*  in  Chichester ;  and  I  see  no 
reason  why,  if  Chichester  wanted  the  bill  back,  he  might  not  have 
demanded  it  of  Milton,  and  brought  trover  to  recover  it  if  refused. 
In  fact,  the  property  in  the  bill  never  passed  to  Milton,  and  therefore 
there  was  no  good  indorsement  to  him.  As  to  the  other  question,  it 
is  not  now  necessary  to  go  into  it  —  Rule  discharged,  the  defendant 
consenting,  8fc. 


An  indorsement  is  a   contract,  which  ihirt}  1  Meeson  &  Welsby,  365.    Ramtaw 

requires,  for  its  completion,  a  delivery  of  v.  Livingston,  18  Martin,  (Louisiana,)  15. 

the  bill  or  note.    Davis  v.  Lane,  8  New  The    indorsement    and  delivery  must 

Hampshire,  224.    Clark  v.  Sigournty,  17  both  be  made  by  the  person  then  having 

Connecticut, 511.    See  also  Cox  v.  Troy,  the  legal  interest  in  the  note;  and  where 

5  Barn-  &  Aid.  474.    Brind  v.  Hamp-  a  note  is  indorsed  by  a  person  and  re* 
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November  18,  1850. 

Bankrupt  — 12  Sf  13  Vict  c.  106,  ss.  78,  86  —  Affidavit  of  Debt  — 
Reasonable  or  Probable  Cause  —  Set-off,  Necessity  of  deducting. 

Where  a  creditor  files  an  affidavit  of  defy  under  the  bankruptcy  consolidation  act,  (12  &  13 
Vict.  c.  106,  s.  78,)  he  is  bound  to  notice  and  deduct  any  sum  due  to  the  debtor  arising 
out  of  the  same  transaction  as  that  out  of  which  his  own  debt  arises,  and  to  claim  for  the 
difference  only ;  and  if  he  omits  to  do  so,  he  will  be  held  not  to  have  had  reasonable  or 
probable  cause  for  making  the  affidavit  in  the  amount  at  which  it  was  made. 

Where,  therefore,  in  an  action  for  goods  sold  and  delivered,  the  plaintiff  sought  to  recover  the 
price  of  a  cargo  of  coals,  the  freight  of  which  he  was  bound  to  pay  to  the  captain  of  the 
vessel  before  they  could  be  discharged,  and  the  defendant  proved  at  the  trial,  as  a  set-off, 
payment  of  the  freight,  and  reduced  the  verdict  for  the  plaintiff  by  that  amount,  it  was 
held,  that  the  plaintiff  had  not  any  reasonable  or  probable  cause  for  making  an  affidavit 
of  debt  in  the  Bankruptcy  Court,  for  the  full  price  of  the  coals,  without  deducting  the 
amount  paid  by  the  defendant  for  freight ;  and  the  Court,  under  12  &  13  Vict,  c.  106, 8.  86, 
ordered  that  the  defendant  should  have  the  costs  of  the  suit 

A  rule  nisi  had  been  obtained,  on  behalf  of  the  defendant  in  this 
cause,  calling  upon  the  plaintiff  to  show  cause  why  the  defendant 
should  not  have  his  full  costs  of  suit,  notwithstanding  the  verdict  had 
passed  for  the  plaintiff,  under  the  12  &  13  Vict  c.  106,  s.  86. 

The  following  were  the  circumstances  under  which  this  question 
arose :  On  the  4th  of  January,  1850,  a  written  contract  was  entered 
into  by  one  Davies,  on  behalf  of  the  plaintiff,  and  Bartlett,  as  agent 
for  the  defendant,  for  the  sale  of  a  cargo  of  coals,  ex  ship  Ellen,  then 
at  Southampton,  at  16$.  Id.  per  ton,  one  half  to  be  paid  on  delivery, 
and  the  other  half  by  a  bill  at  two  months,  and  the  coals  to  be  deliv- 
ered at  Redbridge,  on  certain  terms  not  material  to  the  present  case. 
The  coals  had  been  shipped  by  the  plaintiff  on  board  the  Ellen,  under 
a  charter  party  entered  into  by  him,  by  which  it  w;as  provided  that 

tained  in  his   possession,  and  after  his  indorsement  was  held  good.    Palmer  v. 

death  is  delivered  by  his  executor  to  the  Richards,    15    Jur.    41,    reported,    post 

person  to  whom  it  is  indorsed,  it  has  Qiuere,  if  this  would  be  so,  if  the  bill  had 

been  held  that  the  title  to  the  note  is  not  been  overdue  when  deposited  with  B. 

thereby  transferred.    Bromage  v.  Lloyd,  There  may  be  a  constructive  delivery, 

1  Welsby,  Hurls.  &.  Gordon,  31.     Clark  as  when  a  bill  or  note  is  in  the  hands  of  a 

v.  BoydL>  2  Hammond,  (Ohio,)  56.     Clark  third  person  at  the  time  of  the  transfer, 

v.  Sigourney,  17  Connecticut,  511.  and  is  afterwards  held  by  him  for  the  use 

Wnere,  as  in  this  case  of  IAoyd  v.  How-  of  the  indorsee.    Richardson  v.  Lincoln, 

ard,  the  indorsement  and  delivery  are  for  5  Met.  201. 

a  special  purpose,  as  for  the  use  of  the  A  negotiable  note  or  bill  may  be  as- 
indorser,  or  for  collection,  the  legal  inter-  signed  by  delivery  only,  and  the  assignee 
est  does  not  vest  in  the  indorsee,  but  he  will  be  entitled  to  the  same  rights,  against 
becomes  merely  an  agent  for  the  specified  the  maker,  as  an  indorsee,  except  that  he 
purpose.  Manhattan  v.  Reynolds,  2  Hill,  cannot  bring  an  action  in  his  own  name. 
140.  Wilson  v.  Holmes,  5  Mass.  543.  Jones  v.  Witter,  13  Mass.  304.  Titcomb  v. 
But  where  the  drawer  of  an  accepted  bill  Thomas,  5  Greenleaf,  282.  But  if  the  in- 
wrote  his  name  on  the  back,  and  delivered  strument  is  payable  to  order,  the  assign- 
it  to  A.  to  get  it  discounted,  who,  instead  ment,  to  be  valid,  must  be  made  by  the 
thereof,  deposited  the  bill  with  B.,  before  person  having  the  legal  interest  in  it  A 
it  was  due,  as  security  for  money  ad-  delivery  by  an  unauthorized  person  is  no 
vaoced  to  himself,  and  without  any  fraud  assignment  Dams  v.  Lane,  6  New  Hamp- 
in  B^  who  indorsed  it  to  the  plaintiff,  the  shire,  224. 

i  20  Law  J.  Rep.  (n.  s.)  Q.  B.  3. 
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they  should  be  delivered  at  Southampton  to  the  order  of  the  freighters. 
The  freight  to  be  paid  one  half  in  cash  for  the  ship's  use  during  or  on 
the  discharge  of  the  vessel,  and  the  remaining  half  on  the  right  de» 
livery  of  the  cargo  by  the  freighter's  acceptance  at  two  months.  On 
the  7th  of  January,  the  plaintiff  wrote  to  the  defendant,  repudiating 
the  contract  as  being  beyond  the  authority  of  Davies,  and  also  on  the 
following  day  wrote  to  the  captain  of  the  Ellen,  prohibiting  him  from 
discharging  any  part  of  the  cargo  without  the  plaintiff's  written  sanc- 
tion. JDavies,  at  the  time  when  he  sold  the  cargo  to  Bartlett,  deliv- 
ered to  him  the  certificate  of  the  ship's  cargo,  (which  is  required  to  be 
lodged  at  the  custom-house  before  the  cargo  can  be  discharged,)  by 
means  of  which  the  defendant  got  340  tons  delivered  to  him,  the 
whole  of  the  cargo  being  362  tons,  13  cwt.  2  qrs.  On  the  11th  of 
February,  the  plaintiff  served  on  the  defendant  a  notice  in  the  form 
specified  in  schedule  G,  to  the  Bankrupt  Consolidation  Act,  12  &  13 
vict  c.  106,  requiring  the  defendant  to  pay  immediately  303/.  14$. 
9<£,  being  the  amount  due  for  coals  sold  and  delivered  as  per  contract 
and  afterwards  filed  in  the  Court  of  Bankruptcy,  under  sect  78,  of 
the  same  act,  an  affidavit  in  the  form  specified  in  schedule  F,  stating 
that  the  defendant  was  justly  and  truly  indebted  to  him  in  the  sum 
of  303/.  14«.  9cL  for  goods  sold  and  delivered ;  upon  which  a  sum- 
mons issued,  and  on  the  appearance  of  the  defendant  before  the 
commissioner,  he  made  a  deposition  according  to  the  act,  stating  that 
he  had  a  good  defence  on  the  merits  to  the  demand,  and  also  that  he 
had  paid  to  the  captain  of  the  Ellen  140/.  for  freight,  in  order  to  get 
the  cargo  discharged;  whereupon  the  commissioner  dismissed  the 
summons  without  making  any  order  as  to  bail. 

On  the  27th  of  May  the  plaintiff  commenced  an  action  for  goods 
sold  and  delivered,  in  which  he  claimed  to  recover  303/.  14s.  9<L  the 
price  of  the  cargo.  The  defendant  pleaded  a  set-off,  including, 
amongst  other  items,  the  sum  of  140/.,  which  he  alleged  he  had  paid 
for  freighj.  At  the  trial,  before  Coleridge,  J.,  at  the  Winchester  Sum- 
mer Assizes,  1850,  the  jury  returned  a  verdict  for  the  plaintiff  for  122/. 
16s.  4<Z.,  being  the  difference  between  the  price  of  the  340  tons  deliv- 
ered to  the  defendant  and  the  140/.  paid  by  him  for  freight 

Kinglake,  Setj.,  and  Wise  now  showed  cause  against  the  rule.  This 
application  is  founded  on  the  12  &  13  Vict.  c.  106,  s.  86,  and  the  de- 
fendant must  satisfy  the  Court  that  the  plaintiff,  when  he  filed  his 
affidavit  of  debt,  had  no  reasonable  or  probable  cause  for  making  it  in 
the  amount  therein  stated.  The  objection  is,  that  a  cross  demand  of 
the  defendant  upon  the  plaintiff  was  not  stated  in  the  affidavit ;  but 
it  is  no  part  of  his  duty  to  do  more  than  swear  to  the  amount  of  the 
original  debt  due  to  him,  and  to  deliver  the  particulars  of  his  demand 
according  to  the  form  in  schedule  F.  The  rule  as  to  set-off  in  bank* 
ruptcy  is  different  from  that  which  prevails  at  law :  if,  therefore,  a 
creditor  is  to  suffer  if  he  does  not  state  in  his  affidavit  a  cross  claim 
which  may  ultimately  be  sustained  under  the  fiat,  it  will  impose  great 
difficulty  upon  him.  He  would  have  to  get  into  all  legal  and 
equitable  claims. 
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[Erle,  J.  The  plaintiff  was  bound  to  pay  the  freight  under  the 
charter  party,  and  he  could  not  proceed  as  for  goods  sold  and  deliv- 
ered without  doing  so.] 

[Lord  Campbell,  C.  J.  The  money  due  to  the  defendant  seems 
to  be  rather  a  sum  which  the  plaintiff  was  bound  to  pay  under  the 
contract  than  a  cross  demand.] 

The  plaintiff  had  repudiated  the  contract  entered  into  by  Davies, 
and  proceeded  on  an  implied  contract  raised  by  the  delivery  of  the 
goods  to  the  defendant  The  cases  decided  on  the  43  Geo.  3,  c.  46, 
are  very  different.  A  party  ought  not  to  be  arrested  and  deprived  of 
his  liberty  upon  an  affidavit,  for  any  thing  more  than  the  balance  due 
from  him  after  deducting  any  set-off  which  may  be  due.  Dronefield 
v.  Archer,  5  B.  &  Aid.  513.  In  Smith  v.  Temperley,  16  Mee.  &  W. 
273 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  105,  the  Court  seemed  to 
think  that  under  the  former  Bankrupt  Act,  5  &  6  Vict  c.  122,  the 
affidavit  of  debt  was  properly  made  without  noticing  a  set-off. 
WWding  v.  Temperley,  17  Law  J.  Rep.  (n.  s.)  Q.  B.  184.  In  this 
particular  case  no  hardship  has  been  inflicted,  for  no  step  can  be 
taken  upon  the  affidavit  except  summoning  the  defendant  to  appear 
before  the  commissioner,  when  an  investigation  takes  place,  and  the 
defendant's  claim  may  be  substantiated. 

iLoRD  Campbell,  C.  J.  Surely  a  trader  ought  not  to  be  dragged 
ore  the  Bankruptcy  Court,  if  it  turns  out  that  he  has  a  cross  de- 
mand which  overtops  the  creditor's  claim.] 

[Coleridge,  J.  Reading  sects.  78  and  86  together,  the  affidavit 
must  be  for  a  debt  which  the. creditor  has  reasonable  and  probable 
cause  to  claim.] 

At  all  events,  there  was  here  nothing  to  guide  the  plaintiff  as  to 
the  amount  of  set-off  really  due.  The  defendant  claimed  more  as 
set-off  than  he  ultimately  proved ;  and  as  to  the  freight,  it  was  possi- 
ble that  the  defendant  had  given  security  only  to  the  captain  for  it 
They  also  referred  to  Russell  v.  Bell,  10  Mee.  &  W.  340 ;  Sherwood 
v.  Taylor,  6  Bing.  280 ;  s.  c.  8  Law  J.  Rep.  C  P.  60 ;  and  Turner  v. 
Prince,  5  Ibid.  191 ;  s.  c.  7  Law  J.  Rep.  C.  P.  75. 

Crowder  and  Bar  stow,  in  support  of  the  rule.  It  is  impossible  to 
argue  that  sect  86  is  complied  with  if  a  set-off  like  this  is  omitted 
by  the  plaintiff,  when  he  swears  to  the  debt  due.  Perhaps  it  could 
nofc  be  contended  that,  in  every  possible  case  of  a  cross  demand,  a 
creditor  must  deduct  it  from  the  debt  due  to  him ;  but  in  the  present 
case,  the  plaintiff  could  have  no  right  at  all  to  recover  for  goods  sold 
and  delivered,  unless  he  had  paid,  at  least,  half  the  freight,  and,  there- 
fore, he  must  be  taken  to  know  that  the  defendant  paid  that  sum  un- 
der the  contract,  and,  consequently,  he  should  have  made  his  affidavit 
for  the  balance  only.  The  sole  question  is,  whether  he  had  reason- 
able and  probable  cause  for  making  the  affidavit  in  the  amount  of 
3032.  14^.  9cL,  and  it  is  plain  that  he  had  not 

Lord  Campbell,  C.  J.  I  am  called  upon  here  to  say,  whether  it 
has  been  shown  that  the  plaintiff  had  not  reasonable  and  probable 
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cause  for  making  an  affidavit  of  debt  in  the  amount  at  which  it  was 
made,  and  I  must  say  that  I  am  satisfied  he  had  not.  I  lay  down  no 
rule  that  in  all  cases  a  set-off  must  necessarily  be  noticed.  But  if 
there  be  a  clear  set-off  which  the  creditor  knows  to  exist,  and  which 
must  be  deducted  from  his  demand  when  he  states  its  amount,  or 
when  he  proves  for  his  debt,  such  a  sum  ought  to  be  deducted  in  his 
affidavit,  otherwise  he  has  no  reasonable  or  probable  cause  for  swear- 
ing to  the  amount  there  stated.  I  think  that  the  decisions  on  the  43 
Geo.  3,  c.  46,  are  very  reasonable,  and  clearly  in  point.  According  to 
them,  it  was  considered  that  an  arrest  for  the  full  amount  of  a  debt, 
without  giving  credit  for  a  set-off,  would  be  an  arrest  without  reason- 
able and  probable  cause.  Now,  with  regard  to  the  consequences 
which  might  ensue  from  such  a  proceeding  under  the  present  act,  this 
affidavit  is  made  with  the  view  of  stripping  a  trader  of  every  thing, 
and  dividing  it  among  his  creditors ;  and  I  think  it  was  not  intended 
to  give  such  a  power  to  a  creditor,  unless  he  stated  the  sum  which  he 
would  be  really  entitled  to  recover  in  an  action,  or  to  prove  under  the 
bankruptcy.  The  78th  section  of  the  12  &  13  Vict.  c.  106,  provides 
that  the  creditor  shall  file  an  affidavit  of  the  truth  of  his  debt ;  and  he 
cannot,  in  my  opinion,  do  that  if  he  swears  to  only  one  side  of  the 
account.  The  tr^ie  debt  is,  what  is  really  due  to  him,  and  what  he 
can  recover.  The  form  in  the  schedule  6  is  relied  upon  as  assisting 
the  plaintiff's  view ;  but  it  requires  the  particulars  of  the  demand  to 
be  stated,  and  adds,  "  Take  notice  that  I,  the  said  A,  require  immediate 
payment  of  the  said  sum : "  that  must  be  the  sum  which  he  conscien- 
tiously believes  he  is  entitled  to,  and  which  cannot  be  the  case  if  there 
is  a  cross  demand  which  overtops  his  debt.  If  the  commissioner 
does  his  duty,  he  may  protect  the  debtor  from  the  consequences  of 
such  an  affidavit  as  this ;  but  still  the  debtor  is  by  it  exposed  to  risk, 
I  think  such  a  stringent  remedy  should  only  be  put  in  force  with  great 
caution.  Now,  on  these  facts,  there  seems  no  doubt  that  the  set-off 
was  due,  and  that  the  plaintiff  well  kneftr  that  140/.,  or  at  all  events 
70/.,  ought  to  have  been  paid  by  him,  and  was,  therefore,  due  from 
him  to  the  defendant.  But  notwithstanding  this,  he  makes  an  affi- 
davit for  the  full  price  of  the  goods.  Such  an  affidavit  is,  therefore, 
made  without  reasonable  or  probable  cause,  as  it  ought  to  have  al- 
lowed for  the  set-off. 

Coleridge,  J.  The  question  rests  on  the  right  construction  to  be 
given  to  section  86  of  the  Bankruptcy  Consolidation  Act.  Does  it 
appear  by  the  affidavits  that  the  plaintiff  had  reasonable  or  probable 
cause  for  making  this  affidavit  in  the  amount  at  which  it  was  sworn  ? 
In  the  first  place,  he  states  it  to  be  a  debt  for  goods  sold  and  delivered, 
it  being  quite  clear  that  he  knew  at  the  time  that  the  goods  had  passed 
out  of  the  possession  of  the  captain  to  the  defendant  by  virtue  of 
some  contract  Can  he  doubt,  then,  that  the  captain  received  the 
freight  from  the  defendant ;  and  that  if  he  claims  to  receive  any  thing 
at  all  for  goods  delivered,  he  must  have  paid  half  the  freight  ?  There- 
fore he  must  be  aware  that  there  was  a  sum  to  be  deducted  from  his 
claim,  and  he  could  not  conscientiously  sue  for  the  price  as  a  debt 
without  making  that  deduction. 
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Wightman,  J.  On  ftie  question  of  reasonable  or  probable  cause, 
it  is  not  necessary —  indeed,  it  is  hardly  possible — to  lay  down  any  rule 
which  will  govern  all  cases.  The  question  must  arise  on  the  facts  of 
the  particular  case.  Had  the  plaintiff  any  reasonable  or  probable 
cause,  in  this  instance,  for  making  this  affidavit  of  debt,  and  entailing 
on  the  defendant  the  consequences  which  would  have  resulted  if  that 
claim  had  been  well  founded  ?  He  himself  treats  the  claim  as  for 
goods  sold  and  delivered,  and  he  must  have  known  that  such  could  not 
be  the  case  unless  he  had  himself  paid  at  least  half  of  the  freight 
It  does  happen,  in  this  case,  that  the  sum  claimed  as  a  set-off 
arises  out  of  the  very  matter  of  the  contract,  and,  therefore,  it  seems 
to  me,  that  it  is  a  case  in  which,  a  fortiori,  it  should  be  deducted  from 
the  amount  of  the  debt  due  under  the  contract  in  stating  the  particu- 
lars of  the  demand.  It  is  an  item  on  the  debtor  side  of  the  account. 
I  think,  therefore,  the  plaintiff  had  no  reasonable  or  probable  cause  for 
making  this  affidavit,  and  that  the  defendant  should  have  the  costs 
of  the  suit. 

Erle,  J.  I  think  that  this  rule  should  be  made  absolute.  Where 
that  which  is  claimed  as  a  set-off  is  part  of  the  transaction  out  of 
which  the  debt  arises,  the  party  making  an  affidavit  of  debt  ought  to 
give  credit  for  the  set-off  Here  the  defendant  got  the  goods  only  by 
paying  the  freight  under  the  contract  And,  although  the  plaintiff 
says  that  the  contract  was  entered  into  against  his  will,  still,  by  suing 
for  goods  sold  and  delivered,  he  treats  them  as  lawfully  obtained  by 
the  defendant,  and  therefore  by  payment  of  the  freight  due  under  the 
contract  Therefore,  that  which  is  technically  a  setoff  is  to  be  de- 
ducted from  the  sum  claimed  by  the  plaintiff  as  the  price  of  the  goods. 
I  should  carry  this  principle  out  in  all  cases  where  there  are  mutual 
debts  between  the  parties,  and  where  the  one  party  seeks  to  make  the 
other  a  bankrupt  without  giving  credit  for  the  cross  demand.  In 
WiUAxng  v.  Temperley,  what  I  said  was,  that  if  the  matter  of  the 
set-off  is  quite  unconnected  with  the  debt  claimed,  it  need  not  be 
stated  in  detail.  The  creditor  may  well  say  that  this  demand  is  sub- 
ject to  a  set-off  to  some  amount  If,  however,  it  arises  out  of  the 
same  matter  as  the  debt,  it  is  proper  that  he  should  state  the  exact 
amount  of  set-off.  Certainly  it  would  be  the  prudent  course  to  say, 
after  deducting  the  set-off,  the  sum  claimed  is  so  and  so.  Here  the 
defendant  was  clearly  entitled  to  have  this  deduction  made  out  of  the 
very  transaction  in  respect  of  which  the  plaintiff  founds  his  claim.  — 
Rule  absolute. 
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Bainbridoe  v.  Wade.1 

November  12,  15,  1850. 

Written  Guarantee —  Construction —  Sufficiency  of  Consideration  — 

Parol  Evidence  to  explain. 

A  declaration  in  assumpsit,  after  alleging  that  A.  L.  had  requested  the  plaintiff  to  sell  him 
goods  upon  credit,  and  that  the  plaintiff  had  agreed  to  do  so,  provided  the  defendant 
would  guarantee  the  price  of  the  said  goods ;  further  stated,  that  before  the  said  A.  L.  was 
indebted  to  the  plaintiff  for  any  goods  or  chattels,  and  at  a  time  when  no  goods  delivered 
by  the  plaintiff  to  A.  L.  on  credit  remained  on  credit,  and  when  no  money  was  due  to  the 
plaintiff  from  A.  L.,  the  defendant  signed  the  following  guarantee :  u  I  hereby  guarantee 
the  payment  of  any  sum  or  sums  of  money  due  to  you  from  Mr.  Andrew  Little,  of  Rich- 
mond, the  amount  not  to  exceed  at  any  time  the  sum  of  100/."  The  declaration  then 
alleged  the  subsequent  sale  and  delivery  to  A.  L.  of  divers  goods  and  chattels  upon  credit, 
to  the  amount  of  100/. ;  and  that  although  the  time  or  credit  and  for  payment  had 
elapsed,  and  A.  L.  had  not  paid  the  amount  when  requested,  of  all  which  tne  defendant 
had  notice,  yet  the  defendant  had  not  paid  the  said  amount,  &c :  — 

Held,  upon  demurrer,  that  a  future  supply  of  goods  sufficiently  appeared,  from  the  terms  of 
•  the  guarantee  itself,  to  be  the  consideration  of  the  defendant's  promise ;  and  that,  at  all 
events,  supposing  the  terms  of  the  guarantee  to  apply  equally  to  a  past  as  to  a  future  con- 
sideration, evidence  of  the  circumstances  of  the  parties  at  the  time  when  the  guarantee 
was  made,  was  admissible  to  explain  its  meaning ;  and  that  they,  as  appeared  from  the 
declaration,  showed  that  a  future  consideration  was  meant 

Assumpsit.  The  declaration  stated  that  A.  L.,  the  person  men- 
tioned in  the  written  promise  thereinafter  set  forth,  bad  requested  "  the 
plaintiff  to  sell  and  deliver  to  him  goods  and  chattels  in  the  way  of  his, 
the  plaintiff's,  business  of  a  woollen-draper,  on  credit;  and  the  plain- 
tiff had,  at  the  request  of  the  said  A.  L.,  agreed  and  consented  to  do 
so,  provided  the  defendant  would  guarantee  the  payment  of  the  price 
of  the  said  goods  so  to  be  sold  and  delivered  to  the  said  A.  L.,  as  afore- 
said, of  which  the  defendant  before  and  at  the  time  of  the  making  of 
the  promise  had  notice ;  and  thereupon  afterwards  and  before  the  said 
A.  L.  was  indebted  to  the  plaintiff  for  any  goods  or  chattels,  and  at  a 
time  when  no  goods  or  chattels  delivered  by  the  plaintiff  to  the  said 
A.  L.  on  credit  remained  on  credit  or  unpaid  for,  and  when  no  money 
was  due  from  the  said  A.  L.  to  the  plaintiff,  on  any  account  whatever, 
to  wit,  on  the  day  and  year  aforesaid,  by  a  certain  promise  in  writing, 
signed  by  the  defendant,  and  addressed  in  writing  to  the  plaintiff,  who 
was  therein  designated  by  the  letters  and  words  Mr.  G.  P.  Bainbridge, 
he,  the  defendant,  addressed  and  promised  the  plaintiff,  in  the  words, 
letters  and  figures  following,  that  is  to  say,  — 

"York,  February  6,  1843. 

"  To  Mr.  G.  P.  Bainbridge. 

"Sir:  I  hereby  guarantee  the  payment  of  any  sum  or  sums  of 
money  due  to  you  from  Mr.  Andrew  Little,  of  Richmond,  the  amount 
not  to  exceed,  at  any  time,  the  sum  of  one  hundred  pounds. 

"Joseph  Wade." 

And  the  plaintiff  avers  that  he,  confiding  in  the  said  promise  of  the 
defendant,  did  afterward,  and  before  the  commencement  of  this  suit, 

1  90  Law  J  Rep.  (n.  s.)  Q.  B.  7. 
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to  wit,  &c.,  supply,  sell,  and  deliver  to  the  said  A.  L.  divers  goods  and 
chattels  df  great  value,  to  wit,  of  the  value  of  109/.,  in  the  way  of  his, 
the  plaintiff's,  said  trade,  and  business,  upon  credit,  and  for  certain 
reasonable  prices  and  sums  of  money  in  that  behalf,  to  wit,  to  the  said 
sum  of  100/.,  and  did  thereby  allow  the  said  A.  L.  to  become  indebted 
to  the  plaintiff  to  the  amount  of  the  said  sum  of  100/.;  and  although 
the  said  credit  and  the  time  for  the  payment  for  the  said  goods  and 
chattels  had  elapsed,  and  although  the  said  A.  L.  was  requested  by 
the  plaintiff  to  pay  him  the  said  sum  of  money,  yet  he  did  not  pay 
the  same  or  any  part  thereof,  of  all  which  premises  the  defendant  had 
uotice ;  yet  the  defendant  had  not  paid  the  said  sum  so  due  from  the 
said  A.  L.,  being  a  sum  not  exceeding  100/.,  although  requested  so  to 
do,  but  the  same  still  remained  due,  to  the  plaintiff's  damage,  &c. 

Demurrer  and  joinder  in  demurrer*  The  material  points  were, 
that  the  declaration  did  not  state  any  consideration  for  the  alleged 
promise  of  the  defendant ;  and  that  the  guarantee  did  not  appear  upon 
the  face  of  it  to  be  made  for  any  consideration  moving  from  the  plain- 
tiff to  the  defendant ;  and  that  the  declaration  was  uncertain  in  not 
stating  the  legal  effect  of  the  promise,  and  the  consideration  upon 
which  the  defendant  made  the  same. 

Pashley,  in  support  of  the  demurrer.  Various  constructions  as  to 
the  consideration  for  the  defendant's  promise  may  be  put  upon  this 
guarantee.  It  does  not  appear,  by  any  reasonable  intendment,  that 
the  only  consideration  was  a  future  supply  of  goods,  and  therefore 
the  declaration  is  bad.  Jenkins  v.  Reynolds,  3  B.  &  B.  14.  Price  v. 
Richardson,  15  Mee.  &  W.  539 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  345. 
Hawes  v.  Armstrong,  1  Bing.  N.  C.  761 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  C.  P. 
254.  Raikes  v.  Todd,  8  Ad.  &  E.  846 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B. 
35.  The  case  of  Kennaway  v.  Treleavan,  5  Mee.  &  W.  498 ;  s.  c.  9  Law 
J.  Rep.  (n.  s.)  Exch.  20,  went  further  than  the  former  cases ;  but  even 
upon  the  decision  in  that  case,  £he  present  objection  is  well  founded. 
The  subsequent  case  of  Goldshede  v.  Swan,  1  Exch.  Rep.  154 ;  s.  c.  16 
Law  J.  Rep.  (n.  s.)  Exch.  284,  is  very  different  in  its  circumstances  from 
tRis  case ;  and  to  admit  parol  evidence  here,  as  was  done  in  that  case, 
to  show  that  a  future  consideration  was  meant,  would,  in  truth,  be,  not 
to  explain  the  guarantee,  but  to  show  otherwise  what  the  contract  was ; 
and  thus  the  authority  of  all  the  previous  cases  would  be  broken  in  upon* 

Rew,  contra.  If  the  guarantee  were  given  under  the  circum- 
stances alleged  in  the  declaration,  it  is  valid,  and  it  would  be  open  to 
the  plaintiff  to  prove  those  circumstances  at  the  trial.  The  earlier 
cases  referred  to  turned  upon  the  question  of  variance  as  to  the  consid- 
eration between  the  declaration  and  the  guarantee.  But  this  case 
is  clear  of  any  such  question,  for  the  declaration  is  general,  and  puts 
no  particular  construction  upon  the  guarantee.  The  case  of  Edwards 
v.  Jevons,  19  Law  J.  Rep.  (n.  s.)  C.  P.  50,  is  a  strong  authority  in 
support  of  the  guarantee.  There  the  circumstances  under  which  the 
guarantee  was  given  were  fully  gone  into  and  considered,  in  order  to 


238  CASES  IN  THE   QUEEN'S  BENCH, 

Bainbridge  v.  Wade. 

show  that  the  consideration  was  a  future  one,  the  terms  of  the  guaran- 
tee being  ambiguous.  The  ease  of  Lysaght  v.  Walker,  5  Bligh,  N.  S. 
1,  is  very  like  the  present  case. 

[Lord  Cambpell,  C.  J.,  referred  to  Stadt  v.  Litt,  9  East,  348.] 

That  case,  too,  resembles  very  much  the  present,  and  in  both,  the 
guarantee  was  held  good.  He  referred  also  to  Jarvis  v.  Wilkins,  7  Mee. 
&  W.  410 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  104 ;  Russell  v.  Moseleyy 
3  B.  &  B.  211 ;  Newberry  v.  Armstrong,  6  Bing.  201 ;  s.  c.  8  Law  J.  Rep. 
C.  P.  4 ;  Steele  v.  Hoe,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  89 ;  and  Butcher  v. 
Steuart,  11  Mee.  &  W.  857 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  391. 

Pashley,  in  reply.  In  Cole  v.  Dyer,  1  Cr.  &  J.  161 ;  s.  c  9  Law  J. 
Rep.  Exch.  109,  Lord  Lyndhurst  lays  it  down  that  a  guarantee,  from 
which  two  considerations  may  with  equal  propriety  be  inferred,  is  not 
valid.  The  case  of  James  v.  Williams,  5  B.  &  Ad.  ±109 ;  s.  c  3  Law  J. 
Rep.  (n.  s.)  K.  B.  97,  decides  that  the  consideration  must  either  be  in 
express  words,  or  be  implied  with  certainty  from  the  terms  used; 
and  the  same  principle  is  acted  upon  in  Bushell  v.  Beavan,  1  Bing.  N. 
C.  103 ;  8.  c.  3  Law  J.  Rep.  (n.  s.)  C.  P.  279,  and  stated  as  the  result  of 
the  authorities  in  1  Wms.  Saund.  211,  note  d,  and  1  Taylor  on  Evi- 
dence, 648. 

[Lord  Campbell,  C.  J.     We  are  all  agreed  as  to  that] 

Then,  as  to  the  admissibility  of  evidence  to  show  the  intention  of 
the  party;  it  can  hardly  be  said  that  the  party  had  any  intention 
to  satisfy  the  Statute  of  Frauds.  He  intended  simply  to  make  a 
promise.  All  the  cases  relied  upon  to  show  that  the  guarantee  may 
be  explained  are  distinguishable  from  the  present,  and  in  most  of 
them  the  guarantee  itself  showed  a  good  consideration. 

Lord  Cambpell,  C.  J.  Looking  to  the  principle  of  law  and  the 
decisions  applicable  to  this  case,  I  have  no  doubt  that  the  plaintiff  is 
entitled  to  our  judgment.  The  question  here  is  not,  as  in  Raikes  v. 
Todd,  and  that  class  of  cases,  whether  the  consideration  alleged  in 
the  declaration  is  proved  by  the  written  guarantee.  This  is  the  case 
of  a  demurrer  to  a  declaration  which  sets  out  the  written  guarantee 
in  words  and  figures,  and  the  Court  is  to  see  whether  that  instrument 
does  sufficiently  contain  the  consideration  for  the  alleged  promise. 
If  it  does  not,  then  undcmbtedly  it  is  void ;  but  if,  on  the  face  of  the 
instrument,  we  can  see  with  reasonable  certainty  what  the  considera- 
tion for  the  promise  was,  that  is  sufficient  The  early  case  of  Wain 
v.  Walters,  5  East,  10,  on  this  subject,  was  followed  by  Stadt  v.  Lili, 
the  decision  in  which  was  not  meant  to  shake  the  authority  of  Wain 
v.  Walters ;  and  what,  in  effect,  is  said  in  Stadt  v.  Lill  is,  that  it  is 
enough  if  from  the  instrument  itself  it  can  be  gathered  what  the  con- 
sideration was.  Now,  taking  into  consideration  the  facts  alleged  in 
the  declaration  in  this  case,  we  can  readily  and  without  doubt  see 
what  the  real  consideration  was.  That  parol  evidence  to  explain  a 
written  contract  cannot  be  given,  is,  I  agree,  no  longer  open  to  argu- 
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ment,  and  the  Chief  Baron's  observations  in  Goldshede  v.  Swan  must 
be  taken  as  applicable  to  the  particular  case  then  under  considera- 
tion. But  evidence  may  be  received  of  the  circumstances  of  the 
party  at  the  time  when  the  instrument  was  framed,  in  order  to  show 
in  what  sense  the  instrument  was  made.  That  is  the  ground  of  the 
decisions  in  Haigh  v.  Brooks,  10  Ad.  &  E.  309 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.)  Q.  B.  99;  Goldshede  v.  Swan,  and  Edwards  v.  Jevons;  and 
I  think  those  cases  are  well  decided,  being  in  exact  analogy  with 
what  is  always  done  in  cases  of  the  construction  of  wills.  As,  then, 
those  cases  establish  that  evidence  may  be  given  of  the  circum- 
stances under  which  the  guarantee  was  given,  let  us  see  what  are  the 
facts  here.  [His  Lordship  read  the  guarantee.]  This  instrument 
may  be  construed  to  apply  only  to  a  future  debt :  I  should  say  that 
is  its  natural  construction.  But  when  we  find  that  the  defendant 
knew  very  well  that  Little  had  had  no  dealings  with  the  plaintiff, 
what  other  construction  can  be  put  upon  it,  but  that,  if  credit  was 
given  to  Little,  the  defendant  would  be  liable  to  the  extent  of  100/.  ? 
A  future  dealing  was  clearly  contemplated.  It  is  quite  unnecessary 
to  travel  through  all  the  cases  on  this  subject  What  they  establish 
is,  that  the  consideration  must  appear  upon  the  face  of  the  instru- 
ment with  reasonable  certainty,  and  that  abundantly  appears  from 
the  declaration  in  this  case,  which  does  not,  very  properly  I  think, 
put  any  precise  construction  upon  the  instrument. 

Coleridge.  J.  This  case  stands  upon  principles  and  rules  of  law 
which  cannot  well  be  disputed,  and  the  defendant's  counsel,  in  his 
argument,  might  have  saved  himself  a  good  deal  of  trouble.  The 
case  of  Wain  v.  Walters  and  the  subsequent  cases,  put  together, 
clearly  establish  that  the  consideration  must  appear  upon  the  face 
of  the  document  in  express  terms  or  by  necessary  inference,  which 
means  that  it  is  not  to  be  left  to  mere  conjecture,  nor  supplied  by 
any  parol  evidence.  But  there  is  also  another  rule  of  law  equally 
clear,  that  you  may  apply  any  of  the  means  allowed  by  law,  in  order 
to  ascertain  the  meaning  of  the  written  instrument;  and  one  of 
those  is,  that  in  seeking  to  construe  a  written  document  you  are 
to  look  to  the  circumstances  of  the  party,  at  the  time  when  the 
document  was  executed,  and  until  you  have  done  that  fully,  you 
cannot  say  that  the  language  used  is  ambiguous.  Very  often 
the  writer  of  the  document  makes  use  of  a  participle  or  tense 
which  is  intended  to  mean  the  future,  but  which  may  in  strictness 
denote  the  past  time.  Therefore,  we  must  look  first  to  the  con- 
text of  the  instrument,  and  if  that  is  not  enough  to  show  the 
meaning,  then  we  must  look  to  the  circumstances  attending  the  party 
at  the  time  of  his  writing  the  document  Here  I  should  have  said, 
that  the  context  was  enough  to  show,  that  in  the  language  of  ordi- 
nary life  a  future  credit  to  the  amount  of  100/.  was  meant  But, 
supposing  that  were  not  so,  I  think  the  circumstances  alleged  in  the 
declaration,  and  which  must  now  be  taken  to  be  admitted,  may  be 
looked  to;  and  they  clearly  show  a  future  intention.  Judgment, 
therefore,  must  be  for  the  plaintiff. 
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Wightman,  J.  I  am  of  the  same  opinion.  No  doubt  the  con- 
sideration must  appear  upon  the  face  of  the  instrument  either  in 
direct  terms  or  by  necessary  implication.  In  a  great  number  of  the 
cases,  the  question  has  been  one  of  variance  between  the  instrument 
and  the  construction  put  upon  it  in  the  declaration ;  but  here  the 
instrument  itself  is  set  out  in  express  terms  in  the  declaration.  Then, 
it  is  said  that  the  terms  of  the  instrument  are,  at  least,  doubtful,  and 
may  equally  apply  to  a  past  as  to  a  future  debt.  I  cannot  so  read 
the  instrument  itself.  The  words,  "  the  amount  not  to  exceed  at  any 
one  time  100/.,"  are  altogether  inapplicable  to  a  past  debt  I  there- 
fore think  it  unnecessary  to  consider  further  the  rule  that  has  been 
referred  to,  as  to  the  admission  of  parol  evidence  to  explain  the 
written  document,  although  I  agree  with  the  rest  of  the  Court  in  the 
opinion  that  has  been  expressed. 

Erle,  J.  I  think  the  plaintiff  is  clearly  entitled  to  our  judgment 
According  to  the  decision  in  Ooldshede  v.  Swan,  the  plaintiff  would 
have  been  entitled  to  show,  that  at  the  time  of  giving  the  guarantee 
nothing  was  due  from  Andrew  Little ;  and,  therefore,  that  the  con- 
sideration really  meant  was,  money  afterwards  to  become  due ;  the 
terms  of  the  guarantee  admitting,  I  think,  of  that  construction,  even 
without  the  latter  words  limiting  the  amount  The  rule  of  law,  as 
stated  at  page  83  of  Wigram  on  Wills,  applies  to  this  case.  I  believe 
no  written  instrument  can  be  produced,  which,  if  looked  at  without 
any  reference  at  all  to  the  circumstances  under  which  it  was  given, 
may  not  be  capable  of  several  readings.  I  think  those  circumstances 
are  admissible ;  and  if  they  so  explain  the  document  as  to  make  it 
valid,  it  ought  to  be  upheld. — Judgment  for  the  plaintiff. 


The  rule  laid  down  in  Wain  v.  Waiters,  tion  mast  either  be  distinctly  expressed, 
5  East,  cited  by  the  chiefjustice  in  this  or  be  capable  of  being  gathered  from  the  in- 
case, and  followed  in  later  English  author-  slrument.  See  Neehton  v.  SJandborne,  2 
ities  requiring  the  consideration  for  which  New  Hampshire,  414.  Neweomb  v.  Clark, 
one  promises  to  pay  the  debt  of  another,  1  Denio,  226*.  DP  Wolf  v.  Rabaud,  1  Pe- 
to  be  also  in  writing  under  the  statute  of  ters,  476.  Buckley  v.  Beardske,  2  South- 
frauds,  has  not  been  generally  adopted  in  ard,  570.  Elliot  v.  Giese,  7  Harris  & 
this  country.  In  some  States,  however,  Johnson,  457.  Stephens  v.  Winn,  3  Bre- 
either  from  an  express  statutory  provision,  vard,  17. 
or  otherwise,  it  is  held  that  the  considera- 
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Humphries  v.  Brogden,1  Secretary,  &c. 

November  21,  1850. 

Mining' — Easement  —  Right  of  Owner  of  Surface  to  Support  of 
subjacent  Strata —  Working  Mines  —  Phading. 

When  the  surface  of  land  belongs  to  one  man,  and  the  minerals  belong  to  another,  no  evi- 
dence of  title  appearing  to  regulate  or  qualify  their  rights  of  enjoyment,  the  owner  of  the 
minerals  cannot  remove  them  without  leaving  support  sufficient  to  maintain  the  surface 
in  its  natural  state.  The  owner  of  the  surface  close,  while  unincumbered  by  buildings 
and  in  its  natural  state,  is  entitled  to  have  it  supported  by  the  subjacent  mineral  strata; 
and  if  the  surface  subsides  and'  is  injured  by  the  removal  of  these  strata,  although  the 
operation  of  removal  may  not  have  been  conducted  negligently  nor  contrary  to  the  cus- 
tom of  the  country,  the  owner  of  the  surface  may  maintain  an  action  against  the  owner 
of  the  minerals  for  the  damage  sustained  by  the  subsidence. 

A  declaration  alleging  that  the  defendant  wrongfully  and  improperly,  and  without  leaving 
any  proper  or  sufficient  pillars  or  supports  in  that  behalf,  worked  certain  coal  mines  under 
and  contiguous  to  the  close  of  the  plaintiff,  and  dug  for  and  got  and  moved  the  coals, 
minerals,  earth,  and  soil  of  and  in  the  said  mines,  and  that  by  reason  thereof  the  soil  and 
surface  of  the  said  close  sank  in,  cracked,  s wagged,  and  gave  way,  is  sufficient,  without 
an  express  allegation  that  the  plaintiff  was  entitled  to  have  his  close  supported  by  the 
subjacent  strata. 

Cask  for  injury  to  the  plaintiff's  close,  by  working  the  mines 
below  it 

Plea,  not  guilty. 

The  cause  was  tried,  before  Coleridge,  J.,  at  the  Durham  Spring 
Assizes,  1849,  when  a  verdict  was  entered  for  the  plaintiff,  with  llOl 
damages,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict,  if,  under  the  circumstances,  the  action  could  not  be  maintained. 

A  rule  nisi  was  accordingly  obtained,  and  was,  in  Trinity  term, 
May  23,  24,  before  Lord  Campbell,  C.  J.,  Patteson,  J.,  Coleridge, 
J.,  and  Erie,  J.,  argued  by 

Watson  and  X  Addison,  for  the  plaintiff,  and  by 

Knowles  and  H.  Hilly  for  the  defendants. 

The  pleadings  and  facts  of  the  case,  as  well  as  the  arguments,  are 
so  fully  stated  in  the  judgment  delivered  by  the  Court,  that  it  is  un- 
necessary to  repeat  them  here.  — Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  is  an  action  on  the  case.  The 
declaration  alleges  that  "  the  plaintiff  was  possessed  of  divers  closes 
of  pasture  and  arable  land,  situate,  &c.,  yet  that  the  company  wrong- 
fully, carelessly,  negligently,  and  improperly,  and  without  leaving 
any  proper  or  sufficient  pillars  or  supports  in  that  behalf,  and  con- 
trary to  the  custom  and  course  of  practice  of  mining  used  and  approved 
of  in  the  country  where  the  mines  thereinafter  mentioned  are  situate, 

i  20  Law  J.  Rep.  (n.  s.)  Q.  B.  10.    15  Jur.  124. 
vol.  I.  21  • 


242  CASES  IN  THE  QUEEN'S  BENCH, 

-  . * 

•       Humphries  v.  Brogden. 

worked  certain  coal  mines  under  and  contiguous  to  the  said  closes, 
and  dug  for  and  got  and  moved  the  coals,  minerals,  earth,  and  soil  of 
and  in  the  said  mines ;  that  by  reason  thereof,  the  soil  and  surface 
of  the  said  closes  sank  in,  cracked,  swagged,  and  gave  way,  and 
thereby,"  &c.  The  only  material  plea  was  not  guilty.  The  cause 
coming  on  to  be  tried  before  my  brother  Coleridge,  at  the  Spring 
Assizes  for  the  county  of  Durham,  1849,  it  appeared  that  the  plaintiff 
was  possessed  of  the  closes  described  in  the  declaration,  and  that  the 
Durham  County  Coal  Company  (who  may  sue  and  be  sued  by  their 
secretary)  were  lessees  under  the  Bishop  of  Durham  of  the  coal 
mines  under  them,  but  there  was  no  other  evidence  whatever  as  to 
the  tenure  or  the  title  either  of  the  surface  or  of  the  minerals.  It  ap« 
peared  that  the  company  had  taken  the  coals  under  the  plaintiff  s 
closes,  without  leaving-  any  sufficient  pillars  to  support  the  surface, 
whereby  the  closes  had  swagged  and  sunk,  and  had  been  considerably 
injured,  but  that,  supposing  the  surface  and  the  minerals  to  have 
belonged  to  the  same  person,  these  operations  had  not  been  conducted 
carelessly  or  negligently,  or  contrary  to  the  custom  of  the  country. 
The  jury  found  that  "  the  company  had  worked  carefully  and  ac- 
cording to  the  custom  of  the  country,  but  without  leaving  sufficient 
pillars  or  supports,"  and  a  verdict  was  entered  for  the  plaintiff  for 
1102.  damages,  with  leave  to  move  to  enter  a  verdict  for  the  de- 
fendants, if  the  Court  should  be  of  opinion  that,  under  these  circum- 
stances, the  action  was  not  maintainable. 

The  case  was  very  learnedly  and  ably  argued  before  us  in  Easter 
and  Trinity  terms  last.  On  account  of  the  great  importance  of  the 
question,  we  have  taken  time  to  consider  of  our  judgment.  For  the 
defendants,  it  was  contended  that,  after  the  special  finding  of  the 
jury,  the  declaration  is  defective  in  not  alleging  that  the  plaintiff  was 
entitled  to  have  his  closes  supported  by  the  subjacent  strata.  But 
we  are  of  opinion  that  such  an  allegation  is  unnecessary  to  raise  the 
question  in  this  action,  whether  the  company,  although  they  did  not 
work  the  mines  negligently  or  contrary  to  the  custom  of  the  country, 
were  bound  to  leave  props  to  support  the  surface.  If  the  easement, 
which  the  plaintiff  claims,  exist,  it  does  not  arise  from  any  special 
grant  or  reservation,  but  is  of  common  right,  created  by  the  law,  so 
that  we  are  bound  to  take  notice  of  its  existence.  In  pleading,  it  .is 
enough  to  state  the  facts  from  which  a  right  or  a  duty  arises.  The 
carefully  prepared  declaration  in  Littledale  v.  Lord  Lonsdale,  2  H. 
Black.  267,  for  disturbing  the  right  of  the  owner  of  the  surface  of 
lands  to  the  support  of  the  mineral  strata  belonging  to  another,  con- 
tains no  express  allegation  of  the  right;  and  if  the  omission  had 
been  considered  important,  it  probably  would  have  been  relied  upon 
rather  than  the  objection,  that  a  peer  of %  Parliament  was  not  liable  to 
be  sued  in  the  Court  of  King's  Bench  by  bill. 

We  have,  therefore,  to  consider  whether,  when  the  surface  of  land 
(by  which  is  here  meant  the  soil  lying  over  the  minerals)  belongs  to 
one  man,  and  the  minerals  belong  to  another,  no  evidence  of  title  ap- 
pearing to  regulate  or  qualify  their  rights  of  enjoyment,  the  owner  of 
the  minerals  may  remove  them  without  leaving  support  sufficient  to 
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maintain  the  surface  in  its  natural  state.  This  case  is  entirely  re- 
lieved from  the  consideration  how  far  the  rights  and  liabilities  of  the 
owners  of  adjoining  tenements  are  affected  by  the  erection  of  build* 
ings;  for  the  plaintiff  claims  no  greater  degree  of  support  for  his 
lands  than  they  must  have  required  and  enjoyed  since  the  globe  sub- 
sisted in  its  present  form.  Where  portions  of  the  freehold  lying  one 
over  another  perpendicularly  belong  to  different  individuals,  and  con- 
stitute (as  it  were)  separate  closes,  the  degree  of  support  to  which 
the  upper  is  entitled  from  the  lower  has  as  yet  by  no  means  been  dis- 
tinctly defined.  But,  in  the  case  of  abjoining  closes  which  belong 
respectively  to  different  persons  from  the  surface  to  the  centre  of  the 
earth,  the  law  of  England  has  long  settled  the  degree  of  lateral  sup- 
port which  each  may  claim  from  the  other ;  and  the  principle  upon 
which  this  rests  may  guide  us  to  a  safe  solution  of  the  question  now 
before  us. 

In  2  Rol.  Abr.  Trespass,  (1)  pi.  1,  p.  564,  it  is  said,  "  If  A,  seized 
in  fee  of  copyhold  next  adjoining  land  of  B,  erect  a  new  house  on  his 
copyhold  land,"  (I  may  remark,  that  the  circumstance  of  A's  land  be- 
ing copyhold  is  wholly  immaterial,)  "  and  part  of  the  house  is  erected 
on  the  confines  of  his  land  next  adjoining  the  land  of  B,  if  B  after- 
wards digs  his  land  near  to  the  foundation  of  the  house  of  A,  but  not 
touching  the  land  of  A,  whereby  the  foundation  of  the  house  and  the 
house  itself  fall  into  the  pit,  still  no  action  lies  at  the  suit  of  A  against 
B,  because  this  was  the  fault  of  A  himself  that  he  built  his  house  so 
near  to  the  land  of  B,  for  he  could  not  by  his  act  hinder  B  from 
making  the  most  profitable  use  of  B's  own  land.  15  Car.  1.  B.  R., 
Wtlde  v.  Minsterly.  But,  semble,  that  a  man  who  has  land  next  ad- 
joining to  my  land  cannot  dig  his  land  so  near  to  my  land  that  thereby 
my  land  shall  fall  into  his  pit ;  and  for  this,  if  an  action  were  brought, 
it  would  lie." 

This  doctrine  is  recognized  by  Lord  C.  B.  Comyns,  Dig.  Action 
on  the  Case  for  a  Nuisance,  (A) ;  by  Lord  Tenterden  in  Wyatt  v. 
Harrison,  3  B.  &  Ad.  871 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  237 ;  and 
by  other  eminent  Judges.  It  stands  on  natural  justice,  and  is  essential 
to  the  protection  and  enjoyment  of  property  in  the  soil.  Although  it 
places  a  restraint  on  what  a  man  may  do  with  his  own  property,  it  is 
in  accordance  with  the  precept,  Sic  ulere  tuo,  ut  alienum  non  (cedas.  As 
is  well  observed  by  a  modern  writer,  "  If  the  neighboring  owners 
might  excavate  their  soil  on  every  side  up  to  their  boundary  line  to  an 
indefinite  depth,  land  thus  deprived  of  support  on  all  sides  could  not 
stand  by  its  own  coherence  alone."  Gale  on  Easements,  p.  216.  This 
right  to  lateral  support  from  the  adjoining  soil  is  not,  like  the  support 
of  one  building  upon  another,  supposed  to  be  gained  by  grant,  but  is 
a  right  of  property  passing  with  the  soil.  If  the  owner  of  two  ad- 
joining closes  conveys  away  one  of  them,  the  alienee,  without  any 
grant  for  that  purpose,  is  entitled  to  the  lateral  support  of  the  other 
close,  the  very  instant  when  the  conveyance  is  executed,  as  much  as 
after  the  expiration  of  twenty  years,  or  any  longer  period. 

Pari  ratione,  where  there  are  separate  freeholds,  from  the  surface  of 
the  land  and  the  minerals  belonging  to  different  owners,  we  are  of 
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opinion  that  the  owner  of  the  surface,  while  unincumbered  by  build- 
ings and  in  its  natural  state,  is  entitled  to  have  it  supported  by  the 
subjacent  mineral  strata.  Those  strata  may,  of  course,  be  removed 
by  the  owner  of  them,  so  that  a  sufficient  support  for  the  surface  is 
left ;  but  if  the  surface  subsides  and  is  injured  by  the  removal  of  those 
strata,  although  (on  the  supposition  that  the  surface  and  the  minerals 
belong  to  the  same  owner)  the  operation  may  not  have  been  con- 
ducted negligently,  nor  contrary  to  the  custom  of  the  country,  the 
owner  of  the  surface  may  maintain  an  action  against  the  owner  of 
the  minerals  for  the  damage  sustained  by  the  subsidence.  Unless  the 
surface-close  be  entitled  to  this  support  from  the  close  underneath, 
corresponding  to  the  lateral  support  to  which  it  is  entitled  from  the 
adjoining  surface-close,  it  cannot  be  securely  enjoyed  as  property, 
and,  under  certain  circumstances,  as  where  the  mineral  strata  ap- 
proach the  surface  and  are  of  great  thickness,  it  might  be  entirely 
destroyed.  We  likewise  think  that  the  rule  giving  the  right  of  sup- 
port to  the  surface  upon  the  minerals,  in  the  absence  of  any  express 
grant,  reservation,  or  covenant,  must  be  laid  down  generally,  without 
reference  to  the  nature  of  the  strata  or  the  difficulty  of  propping  up 
the  surface,  or  the  comparative  value  of  the  surface  and  the  minerals. 
We  are  not  aware  of  any  principle  upon  which  qualifications  could 
be  added  to  the  rule,  and  the  attempt  to  introduce  them  would  lead 
to  uncertainty  and  litigation.  Greater  inconvenience  cannot  arise 
from  this  rule  in  any  case,  than  that  which  may  be  experienced  where 
the  surface  belongs  to  one  owner  and  the  minerals  to  another,  who 
cannot  take  any  portion  of  them,  without  the  consent  of  the  owner 
of  the  surface.  In  such  cases,  a  hope  of  reciprocal  advantage  will 
bring  about  a  compromise  advantageous  to  the  parties  and  to  the 
public.  Something  has  been  said  ol  a  right  of  reasonable  support  for 
the  surface,  but  we  cannot  measure  out  degrees  to  which  the  right 
may  extend,  and  the  only  reasonable  support  is  that  which  will  pro- 
tect the  surface  from  subsidence,  and  keep  it  securely  at  its  ancient 
and  natural  level. 

The  defendant's  counsel  have  argued  that  the  analogy  as  to  the 
support  to  which  one  superficial  close  is  entitled  from  the  adjoining 
superficial  close,  cannot  apply  where  the  surface  and  the  minerals  are 
separate  tenements  belonging  to  different  owners,  because  there  must 
have  been  unity  of  title  of  the  surface  and  the  minerals,  and  the 
rights  of  the  parties  must  depend  upon  the  contents  of  the  deeds  by 
which  they  were  severed.  But  in  contemplation  of  law,  all  property 
in  land  having  been  in  the  Crown,  it  is  easy  to  conceive  that  at  the 
same  time  the  original  grant  of  the  surface  was  made  to  one,  and  of 
the  minerals  under  it  to  another,  without  an  express  grant  or  reserva- 
tion of  any  easement  Suppose  (what  has  generally  been  the  fact) 
that  there  has  been  in  a  subject  unity  of  title  from  the  surface  to  the 
centre ;  if  the  surface  and  the  minerals  are  vested  in  different  owners 
without  any  deeds  appearing  to  regulate  their  respective  rights,  we 
see  no  difficulty  in  presuming  that  the  severance  took  place  in  a 
manner  which  would  confer  upon  the  owner  of  the  surface  a  right  to 
the  support  of  the  minerals.     If  the  ownei  of  the  entirety  is  supposed 
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to  have  alienated  the  surface,  reserving  the  minerals,  he  cannot  be 
presumed  to  have  reserved  to  himself,  in  derogation  of  his  grant,  the 
power  of  removing  all  the  minerals  without  leaving  a  support  for  the 
surface ;  and  if  he  is  supposed  to  have  alienated  the  minerals,  reserv- 
ing the  surface,  he  cannot  be  presumed  to  have  parted  with  the  right 
to  that  support  for  the  surface  by  the  minerals  which  it  had  ever  be- 
fore enjoyed.  Perhaps  it  may  be  said,  that  if  the  grantor  of  the  min- 
erals, reserving  the  surface,  seeks  to  limit  the  right  of  the  grantee  to 
remove  them,  he  is  acting  in  derogation  of  his  grant,  and  is  seeking 
to  hinder  the  grantee  from  doing  what  he  likes  with  his  own ;  but, 
generally  speaking,  mines  may  be  profitably  worked,  leaving  a  sup- 
port to  the  surface  by  pillars  or  ribs  of  the  minerals,  although  not  so 
profitably  as  if  the  whole  of  the  minerals  be  removed ;  and  a  man 
must  so  use  his  own  as  not  to  injure  his  neighbor.  The  books  of 
reports  abound  with  decisions  restraining  a  man's  acts  upon  and  with 
his  own  property,  where  the  necessary  or  probable  consequence  of 
such  acts  is  to  do  damage  to  others. 

The  case  of  common  occurrence  nearest  to  the  present  is,  where 
the  upper  story  of  a  house  belongs  to  one  man  and  the  lower  to 
another.  The  owner  of  the  upper  story,  without  any  express  grant, 
or  enjoyment  for  any  given  time,  has  a  right  to  the  support  of  the 
lower  story.  If  this  arises  (as  has  been  said)  from  an  implied  grant 
or  covenant,  why  is  not  a  similar  grant  or  covenant  to  be  implied  in 
favor  of  the  owner  of  the  surface  of  land  against  the  owner  of  the 
minerals?  If  the  owner  of  an  entire  house  conveying  away  the 
lower  story  only,  is,  without  any  express  reservation,  entitled  to  the 
support  of  the  lower  story  for  the  benefit  of  the  upper  story,  why 
should  not  an  owner  of  land  who  conveys  away  the  minerals  only, 
be  entitled  to  the  support  of  the  minerals  for  the  benefit  of  the 
surface  ? 

I  will  now  refer,  in  chronological  order,  to  the  cases  which  were 
cited  in  the  argument ;  and  I  think  that  none  of  them  will  be  found 
in  any  degree  to  impugn  the  doctrine  on  which  our  decision  rests. 
In  Bateson  v.  Green,  5  Term  Rep.  411,  Buller,  J.,  says,  "  Where  there 
are  two  distinct  rights  claimed  by  different  parties,  which  encroach 
on  each  other  in  the  enjoyment  of  them,  the  question  is,  Which  of 
the  two  rights  is  subservient  to  the  other?"  And  it  was  held,  that 
the  lord  may  dig  clay  pits  on  a  common,  or  empower  others  to  do  so, 
without  leaving  sufficient  herbage  for  the  commoners,  if  such  right 
can  be  proved  to  have  been  always  exercised  by  the  lord.  So  here, 
the  right  of  the  owner  of  the  minerals  to  remove  them  may  be  sub- 
servient to  the  right  of  the  owner  of  the  surface  to  have  it  supported 
by  them.  Peyton  v.  The  Mayor,  $fc,  of  London,  9  B.  &  C.  725 ;  s.  c. 
7  Law  J.  Rep.  K.  B.  322,  was  cited  to  show  the  necessity  for  intro- 
ducing into  the  declaration  an  averment,  that  the  plaintiff  was  enti- 
tled to  the  easement  or  right  which  is  the  foundation  of  the  action ; 
but  the  easement  there  claimed  was  a  right  of  support  of  one  build- 
ing  upon  another,  which  could  only  arise  from  a  grant  actual  or 
implied ;  and  there  Lord  Tenterden  says,  "  The  declaration  in  this 
case  does  not  allege  as  a  fact  that  the  plaintiffs  were  entitled  to  have 
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their  bouse  supported  by  the  defendant's  house,  nor  does  it,  in  our 
opinion,  contain  any  allegation  from  which  a  title  to  such  support  can 
be  inferred  as  matter  of  lata"  In  the  case  at  bar,  we  are  of  opinion; 
that  the  declaration  alleges  facts  from  which  the  law  infers  the  right 
to  support  which  the  plaintiff  claims.  Wyatt  v.  Harrison  decided 
that  the  owner  of  a  house  recently  erected  on  the  extremity  of  his 
land  could  not  maintain  an  action  against  the  owner  of  the  adjoin- 
ing land  for  digging  in  his  own  land  so  near  to  the  plaintiffs  bouse 
that  the  house  fell  down ;  but  the  reason  given  is,  that  the  plaintiff 
could  not,  by  putting  an  additional  weight  upon  his  land,  and  so 
increasing  the  lateral  pressure  upon  the  defendant's  land,  render  un- 
lawful any  operation  in  the  defendant's  land  which  before  would 
have  caused  no  damage ;  and  the  Court  intimated  an  opinion  that 
the  action  would  have  been  maintainable  not  only  if  the  defendant's 
digging  would  have  made  the  plaintiff's  land  crumble  down  unloaded 
by-  any  building,  but  even  if  the  house  had  stood  twenty  years. 
Where  a  house  has  been  supported  more  than  twenty  years  by  land 
belonging  to  another  proprietor,  with  his  knowledge,  and  he  digs 
near  the  foundation  of  the  house,  whereby  it  falls,  he  is  liable  to  an 
action  at  the  suit  of  the  owner  of  the  house.  Stansell  v.  Jollard,  1 
Selw.  N.  P.  444,  and  Hide  v.  Thornborough,  2  Car.  &  K.  250.  Al- 
though there  may  be  some  difficulty  in  discovering  whence  the  grant 
of  the  easement  in  respect  of  the  house  is  to  be  presumed,  as  the 
owner  of  the  adjoining  land  cannot  prevent  its  being  built,  and  may 
not  be  able  to  disturb  the  enjoyment  of  it  without  the  most  serious 
loss  or  inconvenience  to  himself,  the  law  favors  the  preservation  of 
enjoyments  acquired  by  the  labor  of  one  man  and  acquiesced  in  by 
another  who  has  the  power  to  interrupt  them ;  and  as,  on  the  suppo- 
sition of  a  grant,  the  right  to  light  may  be  gained  from  not  erecting 
a  wall  to  obstruct  it,  the  right  to  support  for  a  new  building  erected 
near  the  extremity  of  the  owner's  land  may  be  explained  on  the  same 
principle.  In  Dodd  v.  Holme,  1  Ad.  &  E.  493,  where  there  was  a 
good  deal  of  discussion  respecting  the  rights  of  owners  of  adjoining 
lands  or  houses,  no  point  of  law  was  determined,  as  the  case  turned 
upon  the  allegation  in  the  declaration,  that  "  the  defendant  dug  care- 
lessly, negligently,  unskilfully,  and  improperly,  whereby  the  founda- 
tion and  the  walls  of  the  plaintiff's  house  gave  way."  The  plaintiff's 
house  was  proved  to  have  been  in  a  very  bad  condition ;  but  Lord 
Denman  said  that  the  defendant  had  no  right  to  accelerate  its  fall. 

The  Court  of  Exchequer,  in  Partridge  v.  Scott,  3  Mee.  &  W.  220 ; 
s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  101,  concurred  in  the  law  before  laid 
down  in  this  Court,  that  a  right  to  the  support  of  the  foundation  of 
a  house  from  adjoining  land  belonging  to  another  proprietor,  can 
only  be  acquired  by  grant,  and  that  where  the  house  was  built  on 
excavated  land,  a  grant  is  not  to  be  presumed  till  the  house  has  stood 
twenty  years  after  notice  of  the  excavation  to  the  person  supposed 
to  have  made  the  grant ;  but  nothing  fell  from  any  of  the  Judges 
questioning  the  right  to  support  which  land,  while  it  remains  in  its 
natural  state,  has  been  said  to  be  entitled  to  from  the  adjoining  land 
of  another  proprietor.     Some  land  of  the  plaintiff's  not  covered  with 
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buildings  had  likewise  sunk,  in  consequence  of  the  defendant's  oper- 
ations in  his  own  land ;  but  the  Court,  in  directing  a  verdict  to  be 
entered  for  the  defendant  on  the  whole  declaration,  seems  to  have 
thought  that  the  sinking  of  the  plaintiff's  land  was  consequential 
upon  the  fall  of  the  houses,  or  would  not  have  taken  place  if  his  own 
land  had  not  been  excavated.  The  Judges  in  the  Exchequer  Cham- 
ber held,  upon  a  writ  of  error  from  the  Court  of  Common  Pleas,  in 
Chadwick  v.  Trotaer,  6  Bing.  N.  C.  1 ;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
Exch.  286,  that  the  mere  circumstance  of  juxtaposition  does  not  ren- 
der it  necessary  for  a  person  who  pulls  down  his  wall  to  give  notice 
of  his  intention  to  the  owner  of  an  adjoining  wall  which  rests  upon 
it,  and  that  he  is  not  even  liable  for  carelessly  pulling  down  his  wall, 
if  he  had  not  notice  of  the  existence  of  the  adjoining  wall ;  but  this 
decision  proceeds  upon  the  want  of  any  allegation  or  proof  of  a 
right  of  the  plaintiff  to  have  his  wall  supported  by  the  defendant's, 
and  does  not  touch  the  rights  or  obligations  of  conterminous  proprie- 
tors, where  the  tenement  to  be  supported  remains  in  its  natural 
condition. 

Next  comes  the  valuable  case  of  Harris  v.  Ryding,  5  Mee.  &  W. 
60 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  181,  which  would  be  a  direct 
authority  in  favor  of  the  present  plaintiff,  if  it  did  not  leave  some 
uncertainty  as  to  the  effect  of  the  averment  in  the  declaration  of 
working  "  carelessly,  negligently,  and  improperly,"  and  as  to  whether 
the  plaintiff  was  considered  absolutely  entitled  to  have  his  land  sup- 
ported by  the  subjacent  strata,  to  whatever  degree  the  affording  of 
this  support  might  interfere  with  the  defendant's  right  to  work  the 
minerals.  There,  one  seized  in  fee  of  land  conveyed  away  the  sur- 
face, reserving  to  himself  the  minerals,  with  power  to  enter  upon  the 
surface  to  work  them ;  and  it  is  said  to  have  been  held  that,  under 
this  reservation,  he  was  not  entitled  to  take  all  the  minerals,  "  but 
only  so  much  as  he  could  get,  leaving  a  reasonable  support  to  the 
surface."  The  case  was  decided  upon  a  demurrer  to  certain  pleas 
justifying  under  the  reservation,  and  the  declaration  alleged  "careless, 
negligent,  and  improper  working,"  which  there  must  be  considered 
as  admitted,  whereas  here  it  is  negatived  by  the  verdict ;  but  the 
Barons,  in  the  very  comprehensive  and  masterly  judgments  which 
they  delivered  seriatim,  seem  all  to  have  thought  that  the  reservation 
of  the  minerals  would  not  have  justified  the  defendant  in  depriving 
the  surface  of  a  complete  support,  however  carefully  he  might  have 
proceeded  in  removing  them.  Lord  Abinger  says,  "  The  plea  is  no 
answer,  because  it  does  not  set  forth  any  sufficient  ground  to  justify 
the  defendant  in  working  the  mines  in  such  a  mariner  as  not  to  leave 
sufficient  support  for  the  land  above,  which  is  alleged  by  the  declara- 
tion to  be  a  careless,  negligent,  and  improper  mode  of  working 
them."  Parke,  B.,  observes,  "  It  never  could  have  been  in  the  con- 
templation of  the  parties,  that  by  virtue  of  this  reservation  of  the 
mine^,  the  grantor  should  be  entitled  to  take  the  whole  of  the  coal, 
and  let  down  the  surface,  or  injure  the  enjoyment  of  it  The  plea  is 
clearly  bad,  because  the  defendants  do  not  assign  that  in  taking  away 
the  coal  they  did  leave  a  sufficient  support  for  the  surface  in  its  then 
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state."  u  The  question  is,"  says  Alderson,  B.,  "  whether  the  grantor 
is  not  to  get  the  minerals  which  belong  to  him,  and  which  he  has 
reserved  to  himself  the  right  of  getting  in  that  reasonable  and  ordi- 
nary mode  in  which  he  would  be  authorized  to  get  them,  provided 
he  leaves  a  proper  support  for  the  land  which  the  other  party  is  to 


enjoy  " 


My  brother  Maule,  tten  a  Judge  of  the  Court  of  Exchequer,  says, 
in  the  course  of  his  luminous  judgment,  "  The  right  of  the  defend- 
ant to  get  the  mines  is  the  right  of  the  mine  owners,  as  against  the 
owner  of  the  land  which  is  above  it  That  right  appears  to  me  to  be 
very  analogous  to  thgtt  of  a  person  having  a  room  in  a  house  over 
another  man's  room,  or  an  acre  of  land  adjoining  another  man's  acre 
of  land."  Parke,  B.,  that  he  might  "not  be  misunderstood  as  to  the 
right  of  the  owner  of  the  surface,  afterwards  adds,  "  I  do  not  mean 
to  say  that  all  the  coal  does  not  belong  to  the  defendants,  but  that 
they  cannot  get  #,  without  leaving  sufficient  support."  It  seems  to  have 
been  the  unanimous  opinion  of  the  Court,  that  there  existed  the  nat^ 
ural  easement  of  support  for  the  upper  soil  from  the  soil  beneath ; 
and  that  the  entire  removal  of  the  inferior  strata,  however  skilfully 
done,  would  be  actionable,  if  productive  of  damage  by  withdrawing 
that  degree  of  support  to  which  the  owner  of  the  surface  was  enti- 
tled, the  duty  of  the  owner  of  the  servient  tenement  forbidding  him 
to  do  any  act  whereby  the  enjoyment  of  the  easement  could  be  dis- 
turbed. The  counsel  for  the  defendants  cited  and  relied  much  upon 
the  case  of  Acton  v.  BkmdeU,  12  Mee.  &  W.  324 ;  s.  c.  13  Law  J. 
Rep.  (n.  s.)  Exch.  289,  in  which  it  was  held  that  a  land  owner,  who, 
by  mining  operations  in  his  own  land,  diverts  a  subterraneous  current 
of  water,  is  not  liable  to  an  action  at  the  suit  of  the  owner  of  adjoin- 
ing land,  whose  well  is  thereby  laid  dry ;  but  the  right  to  running 
water,  and  the  right  to  have  land  supported,  are  so  totally  distinct, 
and  depend  upon  such  different  principles,  that  there  can  be  no  occa- 
sion to  show  at  greater  length  how  the  decision  is  inapplicable.  I 
have  now  to  mention  the  case  of  Hilton  v.  Earl  Granville^  5  Q,.  B. 
Rep.  701 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  193.  A  writ  of  error 
may  probably  be  brought  in  this  case  when  all  the  issues  of  fact  have 
been  disposed  of,  and  nothing  which  I  now  say  is  to  preclude  me 
from  forming  any  opinion  upon  it,  should  I  ever  hear  it  argued.  If 
well  decided,  the  plaintiff  is  justified  in  relying  upon  it,  for  it  is 
strongly  in  point  This  Court  there  held  that  a  prescription  or  a  cus- 
tom within  a  manor  for  the  lord,  who  is  seized  in  fee  of  the  mines 
and  collieries  therein,  to  work  them  under  any  dwelling-houses,  build- 
ings, and  lands,  parcels  of  the  manor,  doing  no  unnecessary  damage, 
and  paying  to  the  tenants  and  occupiers  of  the  surface  of  land  dam- 
aged thereby  a  reasonable  compensation  for  the  use  of  the  surface  of 
the  land,  but  without  making  compensation  for  any  damage  occasioned 
to  any  dwelling-houses  or  other  buildings  within  or  parcel  of  the 
manor,  by  or  for  the  purpose  of  working  the  said  mines  and  collieries, 
is  void,  as  being  unreasonable.  Lord  Denman  said,  "  A  claim  de- 
structive of  the  subject  matter  of  the  grant  cannot  be  set  up  by  any 
usage.    Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
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right  in*the  lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
granted,  such  a  clause  must  be  rejected,  as  repugnant  and  absurd. 
That  the  prescription  or  custom  here  pleaded  has  this  destructive 
effect,  and  is  so  repugnant  and  void,  appears  to  us  too  clear,  from  the 
simple  statement,  to  adniit  of  illustration  by  argument."  The  most 
recent  case  referred  to  was  Smith  v.  Kenrick^  7  Qom.  B.  Rep.  515 ; 
s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  172,  in  which  the  Court  of  Common 
Pleas,  after  great  deliberation,  held,  that  it  is  the  right  of  each  of  the 
owners  of  the  adjoining  mines,  where  neither  mine  is  subject  to  any 
servitude  to  the  other,  to  work  his  whole  mine,  as  far  as  the  flow  of 
water  is  concerned,  in  the  manner  which  he  deems  most  convenient 
and  beneficial  to  himself,  although  the  natural  consequence  may  be, 
that  some  prejudice  will  accrue  to  the  owner  of  the  adjoining  mine, 
so  that  such  prejudice  does  not  arise  from  the  negligent  or  malicious 
conduct  of  his  neighbor.  But  no  question  arose  there  respecting  any 
right  to  support ;  the  controversy  being  only  respecting  the  obligation 
to  protect  an  adjoining  mine  from  water  which  may  flow  into  it  by 
the  force  of  gravitation ;  and  in  the  very  learned  judgment  of  the 
Court,  delivered  by  my  brother  Cresswell,  there  is  nothing  laid  down 
to  countenance  the  doctrine  that,  in  a  case  circumstanced  like  this 
which  we  have  to  determine,  the  owner  of  the  minerals  may,  if  not 
chargeable  with  malice  or  negligence,  remove  them,  so  as  to  destroy 
or  damage  the  surface  over  them,  which  belongs  to  another. 

We  have  attempted,  without  success,  to  obtain  from  the  codes  and 
jurists  of  other  nations  information  and  assistance  respecting  the 
rights  and  obligations  of  persons  to  whom  sections  of  the  sou,  di- 
vided horizontally,  belong  as  separate  properties.  This  penury, 
where  the  subject  of  servitudes  is  so  copiously  and  discriminately 
treated,  probably  proceeds  from  the  subdivision  of  the  surface  of  land 
and  the  minerals  under  it  into  separate  holdings,  being  peculiar  to 
England.  Had  such  subdivision  been  known  in  countries  under  the 
jurisdiction  of  the  Roman  Civil  Law,  its  incidental  rights  and  duties 
must  have  been  exactly  defined,  when  we  discover  the  right  of  ad- 
joining proprietors  of  land  to  support  from  lateral  pressure  leading  to 
such  minute  regulations  as  the  following :  "  Si  quis  sepem  ad  alienum 
praedium  fixerit  infoderitque,  terminum  ne  excedito ;  si  maceriam,  pe- 
dem  relinquito ;  si  vero  domum,  pedes  duos ;  si  sepulchrum  aut  scro- 
bem  foderit,  quantum  profunditatis  habuerint,  tantum  spatii  relin- 
quito; si  puteum,  passus  latitudinem."  L.  15.  ff.  fin.  reg.  The 
Code  Napolion  likewise  recognizes  the  support  to  which  the  owners 
of  adjoining  lands  are  reciprocally  entitled,  but  contains  nothing  which 
touches  the  question  for  our  decision  more  closely  than  the  following 
article  on  "  Natural  Servitudes : "  "  Les  fonds  inferieurs  sont  assu- 
jettis  envers  ceux  qui  sont  plus  eleves  a  recevoir  les  eaux  qui  en  d£- 
coulent  naturellement  sans  que  le  main  de  Phomme  y  ait  contribue. 
Le  proprietaire  superieur  ne  peut  rien  faire  qui  aggrave  la  servitude 
du  fond  inferieur."  Book  ii.  tit.  iv.  c.  1,  art.  640.  But  reference  is 
here  made  to  adjoining  fields  on  a  declivity ;  not  to  the  surface  of 
land  and  the  minerals  being  held  by  different  proprietors.  The  Amer-  » 
ican  lawyers  write  learnedly  on  the  support  which  may  be  claimed 
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for  land  from  lateral  pressure,  and  for  buildings  which  have  long 
rested  against  each  other ;  but  are  silent  as  to  the  support  which  the 
owner  of  the  surface  of  land  may  claim  from  the  subjacent  strata 
when  possessed  by  another.  See  Kenfs  Commentaries,  part  vi.  lec- 
ture ii.  vol.  3,  p.  434,  ed.  1840.  However,  in  Erskine's  Institutes  of 
the  Law  of  Scotland,  treating  of  the  servitude  oneris  ferendi,  that 
very  learned  author  has  the  following  passage,  which  well  illustrates 
the  principle  on  which  our  decision  is  founded :  "  Where  a  house  is 
divided  into  different  floors  or  stories,  each  floor  belonging  to  a  differ- 
ent owner,  which  frequently  happens  in  the  city  of  Edinburgh,  the 
proprietor  of  the  ground  floor  is  bound,  by  the  nature  and  condition 
of  his  property,  without  any  servitude,  not  only  to  bear  the  weight  of 
the  upper  story,  but  to  repair  his  own  property,  that  it  may  be  capable 
of  bearing  the  weight  The  proprietor  of  the  ground  story  is  obliged 
to  uphold  it  for  the  support  of  the  upper,  and  the  owner  of  the  upper 
must  uphold  that  as  a  roof  or  cover  to  the  lower."  Book  ii.  tit  9, 
s.  11.  (See,  however,  the  law  of  England  on  this  subject — Pomfret 
v.  Ricroft,  1  Wms.  Saund.  322,  n.  1.)  For  these  reasons,  we  are  all 
of  opinion  that  the  present  action  is  maintainable,  notwithstanding 
the  negation  of  negligence  in  the  working  of  the  mines,  and  that  the 
rale  to  enter  a  verdict  for  the  defendant  must  be  discharged.  I  need 
hardly  say  that  we  do  not  mean  to  lay  down  any  rule  applicable  to  a 
case  where  the  primd  facie  rights  and  liabilities  of  the  owner  of  the 
surface  of  the  land  and  of  the  subjacent  strata  are  varied  by  the  pro- 
duction of  title-deeds,  or  by  other  evidence.  —  Rule  discharged. 
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November  16, 1850. 

Municipal  Corporation — Borough  Fund —  Town  Clerk —  Qua&hing 
Order  for  Payment  of  Money— 1  Will  4,  Sf  1  Vict  c.  78,  s.  44  — 
Retainer  under  Seal — Costs  —  Special  Contract — Warding  off 
threatened  Litigation. 

Although  a  town  clerk,  who  has  acted  as  solicitor  to  a  municipal  corporation,  cannot 
recover  his  professional  costs  against  them  in  an  action  without  proving  a  retainer  under 
the  corporate  seal,  yet,  whero  an  order  for  payment  of  such  costs  has  been  made  by  the 
town  council,  the  mere  absence  of  a  retainer  under  seal  will  not  be  a  sufficient  ground  for 
quashing  the  order  under  7  Will.  4,  &  1  Vict  c  78,  s.  44,  if  the  costs  were  incurred  under 
resolutions  of  the  town  council. 

Where  a  town  council,  having  laid  a  borough  rate,  proceeded  to  enforce  its  payment,  but 
were  threatened  with  litigation  if  they  persevered,  and  in  consequence  directed  their  town 
clerk  to  consult  counsel  and  take  measures  to  insure  them  against  the  threat :  — 

Held,  that  the  costs  occasioned  thereby  were  properly  chargeable  upon  the  borough  fund 
under  5  &  6  Will.  4,  c.  76,  s.  92. 

The  town  clerk  was  appointed  to  his  office  on  the  basis  of  a  report  which  fixed  his  salary  at 

i  20  Law  J.  Rep.  (n.  s.)  Q.  B.  17. 
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250/.  a  year,  and  defined  his  duties  to  bo  {inter  alia)  "  to  prepare  all  precepts,  orders,  and 
other  documents  required  for  laying  borough  rates,  to  abide  by  and  see  that  all  orders  of 
the  council  are  properly  carried  out,  and  all  necessary  documents  prepared  for  so  doing, 
and  to  act  as  the  professional  adviser  of  the  mayor  and  council  in  the  business  of  the 
council ;"  and  it  also  provided,  "  that  ho  bo  paid  the  usual  professional  charges  for  con- 
ducting or  opposing  bills  in  Parliament,  conducting  actions  or  suits,  &c.,  preparing  leases, 
4c,  and  also  he  be  paid  all  travelling  and  other  expenses  out  of  pocket : "  — 

HMd,  that  he  was  entitled  to  be  paid  all  such  extra  costs  as  were  bond  Jide  incurred  for  the 
purpose  of  warding  off  threatened  litigation,  whether  litigation  did  or  did  not  in  fact 
result 

A  rule  had  been  obtained,  calling  upon  the  defendants  to  show 
cause  why  a  certain  order,  dated  the  22d  of  March,  1850,  purporting 
to  be  made  by  three  of  the  members  of  the  council  of  the  borough  of 
Halifax,  directing  the  treasurer  of  the  said  borough  to  pay  to  E.  M. 
Wavell  96/.  15s.  for  professional  charges  and  disbursements,  to  be 
charged  to  the  account  of  the  borough  fund,  and  why  certain  orders 
of  the  council  of  the  said  borough,  (all  which  had  been  returned  on 
certiorari,)  so  far  as  they  related  to  tne  payment  of  the  said  96/.  155., 
should  not  be  quashed. 

The  question  arose  as  follows:  The  borough  of  Halifax  was  in- 
corporated by  a  charter,  dated  the  22d  of  March,  1848,  granted  pur- 
suant to  7  Will.  4,  &  1  Vict.  c.  78,  s.  49.  At  a  meeting  of  the  town 
council,  held  on  the  18th  of  May,  1849,  the  following  report  of  a  com- 
mittee appointed  to  inquire  into  the  duties  and  salary  of  the  town 
clerk  was  adopted  by  the  council :  u  Your  committee,  after  a  careful 
consideration  of  the  subject,  are  of  opinion  that  duties  devolving  upon 
the  town  clerk  in  that  capacity,  under  the  Municipal  Acts,  and  the 
Acts  for  the  Registration  of  Parliamentary  Voters,  may  be  defined  as 
follows  :  To  prepare,  issue,  and  deliver  all  summonses,  circulars,  and 
notices.  To  attend  personally  all  quarterly  and  special  meetings  of 
the  council.  To  attend  either  personally,  or  by  satisfactory  substitute, 
all  meetings  of  the  various  committees  and  sub-committees.  To 
enter  up  the  various  minutes,  prepare  and  publish  all  necessary  notices. 
Obtain  all  necessary  books  and  papers  for  all  ordinary  and  extraordi- 
nary elections  of  aldermen,  councillors,  and  auditors,  but  not  so  as  to 
oblige  him  to  be  at  the  expense  of  deputies  and  poll-clerks.  To  attend 
all  such  elections.  To  give  notices  to  parties.  To  give  notices  to 
parties  elected.  Attend  them  to  qualify.  Fix  necessary  booths.  To 
prepare  the  burgess  list.  Attend  the  revision  thereof,  prepare  all 
necessary  books,  papers,  notices,  and  appointments  connected  there- 
with. To  prepare  and  forward  all  returns  required  by  the  government. 
To  prepare  all  reports.  To  enter  the  same  into  the  report  books.  To 
attend  before  Justices  in  support  of  informations  and  offences  in  all 
cases  of  summary  jurisdiction.  To  prepare  and  get  allowed  all  bye- 
laws.  To  prepare  all  precepts,  orders,  and  other  documents  required 
for  laying  watch-rates  and  borough-rates,  (the  rates  being  made  out 
by  the  collectors.)  Notices  of  other  kinds.  To  abide  by  and  see  that 
all  the  orders  of  the  council  are  properly  carried  out,  and  all  necessary 
documents  prepared  for  so  doing;  and  to  act  as  the  professional 
adviser  of  the  mayor  and  council  in  the  business  of  the  council.     To 
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prepare  the  parliamentary  list  of  voters,  and  superintend  the  preparing 
and  publishing  thereof,  and  to  assist  the  mayor  as  returning  officer  in 
all  parliamentary  elections.  Fix  booths,  &c.,  but  without  prejudice 
to  his  claims  against  the  candidates  at  such  elections.  Also,  that  he 
be  paid  the  usual  professional  charges  for  conducting  or  opposing  bills 
in  Parliament,  conducting  actions  or  suits  at  law  or  in  equity,  prepar- 
ing leases,  conveyances,  or  securities.  And  also  he  be  paid  all  travel- 
ling and  other  expenses  out  of  pocket  All  books,  printed  forms,  and 
stationery,  by  the  corporation.  Also,  that  he  has  the  general  super- 
vision, direction,  and  management  of  the  offices,  and  all  accounts  re- 
lating thereto  in  reference  to  both  the  Municipal  Corporation  Act  and 
the  Local  Improvement  Act  Also,  that  he  find  an  efficient  deputy 
clerk,  who  must  devote  the  whole  of  his  time  to  the  duties  of  his 
office ;  and  all  other  assistants  that  he  may  require.  For  the  satisfac- 
tory discharge  of  the  above  enumerated  duties,  the  committee  recom- 
mend that  the  salary  of  the  town  clerk  be  fixed  at  the  sum  of  250£" 

It  was  also  resolved,  at  the  same  meeting,  "  that  Mr.  E.  M.  Wavell 
be  and  he  is  hereby  elected  or  reelected  and  appointed  town  clerk  of 
this  borough,  to  hold  such  office  during  the  pleasure  of  the  council." 
At  a  special  general  meeting  of  the  council,  held  on  the  15th  of  June, 
1849,  it  was  resolved,  "  that  the  duties  of  the  town  clerk  be  defined  in 
accordance  with  the  report  of  the  town  clerk's  committee,  received  at 
the  last  meeting  of  the  council,  except  only  as  to  that  part  of  such 
report  which  requires  that  the  town  clerk  shall  provide  a  deputy  clerk, 
who  must  devote  the  whole  of  his  time  to  the  duties  of  his  office ;  and 
the  salary  of  the  town  clerk  shall  for  the  present  be  fixed  at  250Z.  per 
annum,  in  accordance  with  such  report;  and  that  all  former  resolu- 
tions of  the  council,  inconsistent  with  the  tenor  of  this  resolution,  be 
rescinded." 

At  the  last-mentioned  meeting,  it  was  resolved,  that  a  borough  rate 
should  be  made  for  levying  2363/.  18s.  10c£,  for  the  payment  of  which 
the  borough  fund  was  insufficient,  and  the  mayor  was  directed  to  issue 
precepts  under  the  corporate  seal  to  the  overseers  of  the  different  town- 
ships comprised  in  the  borough,  to  make  returns  of  the  value  of  the 
ratable  property  within  the  borough ;  and  certain  forms  for  the  rate, 
which  had  been  settled  by  counsel,  were  adopted  by  the  council,  and 
a  warrant  from  the  mayor  was  issued  to  the  overseers  of  the  township 
of  Halifax,  requiring  them  to  pay  out  of  the  poor-rate  1957Z.  65.  9dL, 
their  proportion  of  the  borough-rate.  The  overseers  of  Halifax  con- 
sulted a  Mr.  Holroyde,  as  their  attorney,  on  the  propriety  of  these 
proceedings,  and  Mr.  Holroyde  accordingly,  on  the  29th  of  August, 
1849,  wrote  to  Mr.  Wavell  that  the  overseers  were  advised  by  their 
counsel  that  the  proceedings  of  the  town  council  for  raising  and  levy- 
ing 1957i  65.  9rf.  out  of  the  poor-rate,  for  corporation  purposes,  were 
defective  in  form,  and  that  the  borough-rate  could  not  be  enforced. 
Other  correspondence  on  the  subject  took  place,  but  without  any 
specific  objections  to  the  form  of  the  rate  being  disclosed,  and  several 
meetings  of  the  finance  committee  took  place,  (to  whom  all  questions 
relating  to  rates  were  referred,)  and  ultimately  it  was  decided  that  the 


DURING  THE  YEARS  1850  AND  1851.  853 

Regioa  v.  Prest  &  another. 

council  should  indemnify  the  overseers  against  any  consequences  of 
the  payment  of  the  rate.  Accordingly,  at  a  meeting  of  the  council, 
held  on  the  3d  of  October,  1849,  a  report  of  the  finance  committee  to 
the  above  effect  was  received,  and  it  was  resolved,  "  that  the  finance 
committee  be  and  are  hereby  empowered  to  take  all  such  measures, 
and  institute  such  proceedings,  as  they  may  deem  expedient  for  en- 
forcing the  prompt  payment  of  all  arrears  of  the  borough  and  watch- 
rates,  and  for  the  purpose  of  supporting  the  validity  of  the  rates ;  and 
the  committee  shall  have  full  discretionary  power,  in  the  name  of  the 
mayor,  aldermen,  and  burgesses,  to  enter  into  any  agreement,  bond, 
or  other  instrument,  for  the  purpose  of  indemnifying  and  protecting 
from  personal  loss  all  or  any  constables,  overseers,  and  other  public 
officers,  or  persons  instrumentally  employed  in  the  collection  or  pay- 
ment of  such  rates." 

At  a  meeting  of  the  council  on  the  9th  of  November,  1849,  6rc^  a 
new  finance  committee  for  the  ensuing  year  was  appointed,  (any  three 
of  whom  to  form  a  quorum,)  with  all  the  powers  given  by  law  to  such 
committees,  and  with  authority  "  to  order  and  direct  such  proceedings 
as  may  be  by  such  committee  deemed  necessary  or  desirable  for  en- 
forcing payment  of  borough  and  township-rates,  or  otherwise  in  rela- 
tion thereto.  Also  to  make  orders  in  writing  of  the  council  on  the 
treasurer  for  payment  of  money  on  account  of  the  mayor,  aldermen, 
and  burgesses,  in  all  cases  such  order  being  signed  by  three  or  more 
members  of  the  council,  being  members  of  the  finance  committee, 
and  countersigned  by  the  town  clerk.  Also  to  consider  and  report  to 
the  council,  from  time  to  time,  what  measures  are  necessary  for  con- 
fining the  expenses  of  the  borough  within  the  income  of  the  year. 
Also  to  direct  and  superintend  the  keeping  of  all  accounts  relating  to 
the  said  borough." 

The  finance  committee  thereupon  directed  that  a  bond  of  indemnity 
should  be  prepared  by  the  town  clerk,  under  the  advice  of  counsel, 
which  was  accordingly  done.  The  draft  bond  of  indemnity  by  the 
corporation  to  the  overseers,  as  prepared  by  counsel,  having  been  re- 
turned objected  to  by  the  solicitor  of  the  overseers,  as  being  illegal 
and  beyond  the  powers  of  the  council,  it  was  resolved  at  a  meeting 
of  the  finance  committee  on  the  23d  of  November,  1849,  that  a  new 
borough-rate  should  be  laid,  and  the  form  for*  such  rate  should  be  set- 
tled by  counsel,  so  as  to  avoid  all  error.  It  was  also  then  decided  that 
the  council  should  be  advised  to  appoint  a  new  high  constable,  as  that 
office  had  been  held  jointly  with  that  of  treasurer  of  the  borough  by 
the  same  gentleman,  and  it  was  feared  that  some  difficulty  might  be 
raised  by  that  circumstance. 

On  the  27th  of  November,  1849,  at  a  meeting  of  the  committee,  as 
the  counsel  who  prepared  the  draft  for  the  council  and  the  counsel  who 
advised  the  overseers  had  taken  different  views  of  the  law  in  this  particu- 
lar, the  town  clerk  was  instructed  to  propose,  that  a  conference  between 
the  two  counsel  should  take  place  in  Ixmdon.  This  proposal  was  as- 
sented to  by  the  solicitor  for  the  overseers  on  condition  that  the  corpora- 
tion would  pay  the  overseers'  expenses,  and  it  was,  at  a  meeting  of  the 
vol.  i.  22 
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finance  committee  on  the  30th  of  November,  1849,  resolved  that,  with  a 
view  to  prevent  any  impediment  on  the  part  of  the  corporation  to  a 
friendly  settlement  of  the  question,  the  town  clerk  should  be  instructed 
to  assent  to  the  expenses  of  the  conference  being  paid  by  the  town  coun- 
cil ;  and  the  town  clerk  was  directed  to  go  to  London  to  attend  the 
conference,  as  it  appeared  necessary  for  the  benefit  of  the  corporation 
that  he  should  do  so.  The  conference  took  place  accordingly,  and  in 
consequence,  the  counsel  for  the  corporation  advised  that  a  separate 
appointment  of  a  high  constable  should  be  made,  and  also  recom- 
mended certain  alterations  in  the  forms  of  rates.  Accordingly,  a  new 
high  constable  was  appointed,  and  fresh  warrants  and  documents,  to 
be  directed  to  him,  were  prepared  by  the  town  clerk,  in  lieu  of  the  war- 
rants, &c.,  issued  to  the  former  high  constable. 

At  a  special  meeting  of  the  finance  committee,  held  on  the  14th  of 
February,  1850,  the  town  clerk  informed  the  committee  that  he  had 
had  an  interview  with  Mr.  Holroyde,  the  solicitor  for  the  overseers, 
and  that  Mr.  Holroyde  stated  that  the  counsel  of  the  overseers  had 
advised  that  a  bond  should  either  be  given  by  the  council  or  that  they 
be  compelled  to  pay  the  rate.  Resolved,  that  measures  be  forthwith 
taken  to  enforce  payment  from  the  overseers  of  Halifax  of  the  borough- 
rate.  This  recommendation  was  adopted  by  the  council,  and  sum- 
monses and  distress  warrants  were  accordingly  issued,  under  which 
the  amount  of  the  rate  was  levied.  The  bin  of  costs  of  the  town 
clerk  for  his  professional  charges,  incurred  under  these  resolutions, 
amounted  to  962.  155.,  and  comprised  items  of  charge  for  preparing 
and  advising  with  counsel  as  to  the  validity  of  the  bond  of  indemnity, 
and  for  settling  the  forms  for  the  rates  ;  for  attending  and  writing  to 
Mr.  Holroyde  in  respect  of  the  refusal  of  the  overseers  to  pay  the 
rate ;  expenses  of  and  connected  with  a  journey  to  London  to  attend 
the  conference,  and  consulting  counsel  as  to  the  forms  for  future  rates ; 
of  a  journey  to  Wakefield  to  confer  with  the  clerk  of  the  peace  there 
as  to  forms  of  rates,  as  the  opinion  of  counsel  had  laid  much  stress 
upon  the  practice  adopted  in  laying  county-rates ;  also  of  a  journey 
to  Manchester  to  confer  with  the  town  clerk  there  upon  the  subject 
of  forms  of  borough-rates,  which  had  been  adopted  by  him  after  much 
litigation,  and  upon  which  payment  had  been  enforced;  items  of 
charge  for  taking  counsel's  opinion  as  to  the  propriety  of  appointing 
a  new  high  constable,  and  issuing  new  documents  thereon,  and  draw- 
ing the  necessary  warrants  to  the  new  high  constable  and  the  over- 
seers to  collect  the  rate.  These  several  expenses  were  all  incurred  by 
the  town  clerk  after  and  in  obedience  to  the  resolutions  of  the  finance 
committee ;  but  he  had  no  other  authority  for  incurring  them  except 
those  resolutions. 

At  a  meeting  of  the  finance  committee,  held  on  the  22d  of  March, 
1850,  &c.,  a  sub-committee,  appointed  for  that  purpose,  presented  a 
list  of  accounts  contracted  by  the  corporation,  and  recommended  pay- 
ment thereof,  including  the  bill  of  Mr.  Waveli  for  96/.  15s.,  which  the 
finance  committee  ordered  to  be  paid.  Accordingly,  the  following 
order  (which  was  the  order  in  question)  was  drawn  upon  the 
treasurer :  — 
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"  Council  of  the  Borough  of  Halifax. 

"  £96  15*.  Halifax,  March  22, 1850. 

u  We,  the  undersigned,  members  of  the  council  of  the  borough  of 
Halifax,  duly  empowered  by  5  &  6  Will.  4,  c  76,  s.  59,  hereby  authorize 
and  direct  you  to  pay  to  Mr.  E.  M.  Wavell  the  sum  of  96i  155.,  for 
professional  charges  and  disbursements  as  particularized  on  the  back 
hereof;  which  charge  to  the  account  of  the  borough  fund. 

[Signed  by  three  members  of  the  finance  committee, 
being  also  members  of  the  council. 

Countersigned  by  the  Town  Clerk.] 

u  To  J.  A.,  Treasurer  of  the  Borough  of  Halifax." 

At  a  meeting  of  the  town  council,  held  on  the  3d  of  April,  1850, 
at  which  more  than  one  third  of  the  whole  council  was  present,  the 
proceedings  of  the  finance  committee  were  read  and  approved,  and 
confirmed  by  the  council 

Sir  A*  Cockburn,  (Solicitor  General)  Cowling,  and  Atherton,  for  the 
town  council,  and  Peacock,  for  the  town  clerk,  now  showed  cause 
against  the  rule. 

The  question  turns  upon  the  right  of  the  town  council  to  order 
payment  of  these  expenses  out  of  the  borough  fund.  The  Queen  v. 
The  Town  Council  of  Lichfield,  10  Q.  B.  Rep.  534 ;  s.  c.  16  Law  J.  Rep. 
(n.  s.)  Q.  B.  333,  shows  clearly  that  the  town  council  may  sanction 
the  payment  of  legal  expenses  out  of  the  borough  fund,  if  they  have 
been  incurred  for  the  bona  fide  object  of  benefiting  the  corporation. 
The  power  to  appoint  the  finance  committee  is  given  by  5  &  6  Will. 
4,  c  76,  s.  70,  and  they  authorized  every  step  which  was  taken  by  Mr. 
Wavell,  and  their  proceedings  were,  afterwards  and  before  payment, 
approved  of  by  the  council.  The  Attorney  General  v.  The  Mayor  of 
Norwich,  2  Myl.  &  Cr.  406,  distinctly  lays  down  the  rule  that  all  ex- 
penses properly  arising  oiit  of  the  auties  imposed  by  the  Municipal 
Corporation  Act,  may  be  charged  on  the  borough  fund.  Here  there 
has  been  a  bona  fide  avoidance  of  litigation,  by  means  of  the  exertions 
of  Mr.  Wavell ;  and  this  having  been  done  under  previous  resolutions 
of  the  finance  committee,  the  costs  thereby  incurred  are  properly 
chargeable  on  the  borough  fund.  The  Queen  v.  The  Council  of  the 
City  of  Lichfield,  4  Q.  B.  Rep.  893 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  B.  308. 
Secondly,  assuming  that  these  costs  might  be  properly  paid,  it  is  said 
they  cannot  be  legal  because  there  was  no  retainer  under  seal,  and 
Arnold  v.  The  Mayor,  Src,  of  Poole,  5  Sc.  N.  R.  741 ;  s.  c  12  Law  J.  Rep. 
(n.  s.)  C.  P.  97,  is  relied  on ;  but  that  was  an  action  in  which  the  attor- 
ney was  seeking  to  enforce  his  claim  against  the  corporation,  whereas 
in  the  present  case  the  costs  have  been  paid,  and  the  application  is 
by  rate-payers  to  quash  the  order  of  council  directing  payment  because 
it  is  improper.  The  7  Will.  4,  &  1  Vict  c.  78,  s.  44,  under  which  this 
application  is  made,  gives  the  Court  a  discretion  to  disallow  or  confirm 
the  order ;  and  therefore  the  Court  is  put  in  the  position  of  a  court  of 
equity,  and  is  to  see  whether  the  money  has  been  paid  in  fraud  or 
improperly. 
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[Lord  Campbell,  C.  J.  The  power  being  expressly  discretionary, 
it  is,  perhaps,  even  more  extensive  than  that  of  a  court  of  equity.] 

At  all  events,  it  should  be  viewed  as  a  question  between  trustee  and 
cestui  que  trust.  The  Queen  v.  The  Town  Council  of  Lichfield  shows, 
that  even  the  non-delivery  of  a  bill  by  the  attorney,  before  payment, 
would  be  no  objection  in  such  a  motion  as  this,  it  the  payment  has 
been  bona  fide  made.  In  The  Queen  v.  Thompson,  5  Q.  B.  Rep.  477 ; 
s.  c.  nam.  The  Queen  v.  The  Council  of  Stamford,  13  Law  J.  Rep.  (n.  s.) 
Q.  B.  177,  and  The  Queen  v.  The  Mayor,  SfC,  of  Warwick,  8  Q.  B.  Rep. 
926 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Q.  B.  306,  which  may  be  cited  on  the 
.other  side,  the  orders  which  were  quashed  were  such  as  the  town 
council  had  no  power  to  make.  Lastly,  these  expenses  are  not  in- 
cluded either  within  the  ordinary  duty  of  town  clerk,  or  within  the 
special  bargain  made  with  him  on  his  appointment  By  the  report 
of  the  finance  committee,  what  is  to  be  included  in  the  salary  of  250/1 
is  specified ;  he  is  "  to  act  as  the  professional  adviser  of  the  mayor  and 
council,  in  the  business  of  the  council."  That  is  confined  to  what 
takes  place  at  a  meeting;  but  if  he  is  required  to  take  ulterior  steps 
in  consequence  of  the  advice  there  given,  he  is  to  be  paid  for  them 
just  as  any  other  attorney  would  be. 

[Lord  Campbell,  C.  J.  A  town  clerk  is  not  necessarily  an  at- 
torney.] 

No ;  and  there  is  nothing  in  the  report  which  requires  him  to  act  for 
the  council  in  every  matter  in  which  an  attorney  is  required.  Sup- 
pose he  is  ordered  by  the  council  to  take  an  opinion,  and  attend  a 
conference  in  London ;  surely  he  must  be  paid  for  that.  Besides,  it  is 
stipulated  that  he  is  to  be  paid  the  usual  professional  charges  for  con- 
ducting suits  and  actions  at  law :  if,  therefore,  these  proceedings  had 
resulted  in  litigation,  he  would  have  been  clearly  entitled  to  be  paid 
for  conducting  them,  and  the  fact  that  he  has  by  his  exertions  warded 
off  litigation  cannot  deprive  him  of  that  right. 

[Erle,  J.  You  say  it  is  a  matter  of  a  contentious  nature,  and  that 
he  may  charge  for  it,  although  no  actual  litigation  ensued.] 

Thomas  v.  The  Mayor,  Sfc,  of  Swansea,  2  Dowl.  P.  C.  (n.  s.)  470 ;  s.  c. 
12  Law  J.  Rep.  (n.  s.)  Exch.  73,  is  very  distinguishable  from  this  case. 
There,  the  very  general  words,  "  attendance  on  the  business  of  the 
council  and  committees,"  were  used ;  and  the  charges  there  made  fell 
clearly  within  those  terms.  Here,  the  most  extensive  provision  is, 
that  the  town  clerk  is  to  "  see  that  all  the  orders  of  the  council  are 
properly  carried  out,  and  all  necessary  documents  prepared  for  so 
doing;"  but  they  cannot  possibly  include  such  matters  as  are  here 
charge4  for. 

Sir  F.  Thesiger  and  Hall,  in  support  of  the  rule.  First,  Mr.  Wavell 
could  recover  no  costs  at  all  in  this  case.  By  5  &  6  Will.  4,  c.  76,  s.  58, 
the  town  clerk  is  to  be  paid  a  salary  out  of  the  borough  fund,  which 
is,  by  sect.  92,  (besides  the  particular  payments  there  specified,)  to 
be  applied  towards  paying  expenses  necessarily  incurred  in  carrying 
into  effect  the  provisions  of  that  act.  It  is  argued  on  the  other  side, 
that  the  matters  here  charged  for  belong  to  the  duty  of  a  solicitor,  and 
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not  of  the  town  clerk ;  but  that  is  not  so :  his  only  authority  to  aot  at 
all  consists  in  the  resolutions  of  the  committee,  and  they  direct  the 
town  clerk,  not  their  solicitor,  to  take  the  particular  steps  required. 

[Lord  Campbell,  C.  J.  Is  not  that  a  mere  designatio  person^  ? 
He  did  not  go  to  London  as  town  clerk.] 

It  is  contended  that  he  did.  At  all  events,  there  has  been  xu>  re- 
tainer of  Mr.  Wavell  as  solicitor ;  and  therefore,  although  his  charge? 
may  have  been  paid  by  the  council,  such  payment  is,  as  against  the 
rate-payers,  a  misapplication  of  the  funds.  The  case  has  been  argued 
as  if  the  absence  of  a  retainer  under  seal  were  a  mere  technical  objec- 
tion ;  but  without  it  no  liability  to  pay  for  the  services  of  the  solicitor 
can  be  implied  against  the  rate-payers.  The  Queen  v.  The  Mayor,  Src^ 
of  Stamford,  6Q.B.  Rep.  433.  In  The  Queen  v.  The  Town  Council  of 
Lichfield^  there  had  been  a  retainer  under  the  seal  of  the  town  clerk;  so 
that  the  present  objection  did  not  there  apply.  If  it  is  held  that  sucji 
a  retainer  is  unnecessary,  Arnold  v.  The  mayor,  fyc.,  of  Poole  must  be 
overruled. 

[Lord  Campbell,  C.  J.  Do  you  contend  that  every  payment  made 
by  the  town  council,  which  could  not  be  enforced  against  thepi,  is 
necessarily  a  misapplication  of  the  borough  fund  ?] 

Yes.  The  Queen  v.  The  Mayor,  Sfc.,  of  Warwick.  It  is  said  that, 
under  the  7  Will.  4,  &  1  Vict  c.  78,  s.  44,  the  court  has  a  discretion  in 
dealing  with  this  order ;  but  such  discretion  applies  only  to  giving  or 
refusing  costs.  If  there  is  a  misapplication  of  the  funds,  the  order 
must  be  quashed.  Secondly,  even  supposing  that  Mr.  Wavell  could, 
under  any  circumstances,  be  entitled  to  those  costs,  he  is  precluded 
from  being  so  by  his  acceptance  of  the  250J.  a  year  salary,  with  the 
duties  denned,  as  in  the  report.  There  being  an  express  stipulation 
that  he  is  to  be  paid  for  conducting  bills  in  Parliament  and  for  suits 
and  actions  and  usual  conveyancing  charges,  the  maxim  expressio 
unius  est  ezclusio  alterius  applies ;  and  all  other  duties  to  be  performed 
by  him  must  be  paid  for  by  the  salary.  Thomas  v.  The  Mayor,  fyc.,  of 
Swansea  strictly  applies.  The  town  clerk  is  to  be  the  professional 
adviser  of  the  council,  and  is  to  carry  out  all  orders  of  council,  and  to 
prepare  all  documents.  Those  terms  are  wide  enough  to  embrace  all 
these  services.  It  is  said  he  cannot  possibly  be  obliged  to  go  out  of 
the  borough ;  but  the  report  speaks  of  his  being  paid  all  travelling 
expenses,  thereby  impliedly  recognizing  his  being  employed  out  of 
the  borough.  The  loss  of  time  would  have  been  specified,  if  it  were 
intended  to  be  paid  for.  As  to  the  charges  for  getting  the  forms  for 
the  rates  settled,  that  is  clearly  part  of  his  prescribed  duty,  in  preparing 
all  precepts,  orders,  and  other  documents  for  laying  rates. 

[Erle,  J.  He  found  certain  forms  in  use ;  but,  on  account  of  some 
mysterious  defects  which  are  suggested  in  them,  he  is  directed  to  get 
new  forms  settled  by  counsel.  Surely,  it  is  a  faithful  discharge  of 
duty  by  the  town  council  to  take  steps  to  insure  the  validity  of  their 
rates.] 

As  to  any  litigation  being  avoided  by  the  course  taken  by  Mr. 
Wavell,  that  is  not  so.  The  7  Will  4,  &  1  Vict  c.  81,  s.  1,  provides, 
that  if  the  overseers  refuse  to  pay  the  rate,  the  amount  may  be  levied 
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by  distress  upon  their  goods,  or  upon  the  goods  of  the  persons  liable 
to  pay  the  rate.  If,  accordingly,  a  summons  has  been  applied  for,  the 
town  clerk  must  have  attended  it  as  part  of  his  duty. 

[Erle,  J.  There  are  few  operations  of  greater  difficulty  than  that 
of  enforcing  borough-rates.] 

At  all  events,  some  of  these  items  are  such  as  ought  not  to  be  paid, 
such  as  those  relating  to  the  appointment  of  the  new  high  constable ; 
but  the  order  applies  to  the  whole  bill 

The  Court  asked  Peacock  whether  he  would  agree  that  the  bill 
should  be  taxed  as  to  any  items  which  they  might  think  questiona- 
ble ;  to  which  he  acceded. 

Lord  Campbell,  C.  J.  On  that  understanding,  I  think  this  rule 
should  not  be  made  absolute.  The  application  is  founded  on  the  7 
Will.  4,  &  1  Vict.  c.  78,  s.  44,  which  is  a  most  salutary  enactment,  and 
ought  not  to  be  frittered  away.  It  vests  in  the  Court  a  discretion  to 
see  whether  there  has  been  a  misapplication  of  the  borough  fund ;  and 
that  discretion  extends  to  setting  aside  or  confirming  the  order,  as  well 
as  to  giving  costs.  I  do  not  agree  that  a  payment  is  improper  merely 
because  it  cannot  be  enforced  in  an  action  ;  we  must  see  if  there  is 
any  grievance  inflicted  by  it.  No  doubt,  if  there  has  been  a  clear 
misapplication,  we  are  bound  to  quash  the  order.  In  the  present  case, 
the  ground  of  the  application  is,  that  the  order  is  altogether  illegal ; 
and  it  is  said  that,  even  if  Mr.  Wavell  has  done  any  business  which 
is  not  covered  by  the  salary  of  350/.,  he  cannot  recover  for  such 
business,  because  he  has  no  retainer  under  the  corporation  seal.  I 
think,  if  the  business  was  done  bona  fide  for  the  benefit  of  the  rate- 
payers, that  he  is  entitled  to  recover  for  it,  even  though  there  is  no 
such  retainer.  Arnold  v.  The  Mayor,  4*c,  of  Poole  decides  only  that 
such  a  claim  cannot  be  enforced  by  action  against  the  corporation, 
but  does  not  affect  a  proceeding  under  this  statute.  The  great  point, 
therefore,  is,  whether  the  250/.  a  year  salary  covers  the  items  contained 
in  this  bill.  We  must  look  with  jealousy  at  charges  of  this  sort, 
made  by  a  town  clerk  who  is  also  an  attorney ;  and  I  regret  very  much 
that  no  clause  was  introduced  into  the  Municipal  Corporation  Act,  pro- 
viding that  a  bill  for  such  extra  charges  should  in  all  cases  be  taxed 
before  it  could  be  paid  by  the  town  council.  But  no  such  clause  is 
there  inserted,  and  the  question  therefore  is,  Are  the  main  charges  such 
as  Mr.  Wavell  is  entitled  to  be  paid  for  beyond  his  salary  ?  Aiid  I  am 
of  opinion  that  they  are.  I  look  to  the  exceptions  in  the  contract  by 
which  he  is  bound,  and  I  there  find  his  "  usual  professional  charges 
for  conducting  actions  at  law  or  suits  in  equity,"  &c.  Now,  on  the 
fair  construction  of  this  exception,  he  would  be  paid  for  conducting 
not  only  actions  and  suits,  but  also  a  mandamus  for  the  purpose  oi 
settling  disputes.  Suppose  there  had  been  an  action,  which  is  clearly 
within  the  exception,  where  would  he  be  entitled  to  begin  his  charges  ? 
At  what  point  would  there  be  a  lis  mota  ?  I  think  he  might  include 
within  the  exception  every  thing  that  he  did  fairly  with  a  view  to 
bringing  an  action,  or  to  preventing  one  from  being  brought     If  the 
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present  proceedings  had  resulted  in  an  action,  Mr.  Wavell  would  have 
been  entitled  to  charge  for  them ;  and  I  think  he  is  equally  entitled  to 
charge  for  trying  to  arrange  the  dispute  without  action.  If  so,  he  might 
charge  where  no  actual  litigation  has  ensued,  because  it  has  been  pre- 
vented by  his  laudable  exertions.  For  such  items,  therefore,  as  fall 
within  that  principle,  I  think  the  order  is  valid.  There  are  other  items 
which  are  much  more  doubtful,  and  as  to  these  certainly  there  ought 
to  be  a  taxation. 

Coleridge,  J.  The  main  question  here  is,  whether  under  sect. 
44  of  the  1  Vict.  c.  78,  there  has  been  any  misapplication  of  the 
borough  fund,  either  by  means  of  fraud  or  gross  error  of  judgment 
The  town  council  have  been  likened,  and  not  inaptly,  to  trustees,  and 
their  conduct  may  be  viewed  in  the  same  light  as  that  of  trustees. 
Here  it  is  said,  there  is  a  total  want  of  foundation  for  the  order,  be- 
cause there  is  no  retainer  under  seal  When  we  are  considering 
whether  there  is  a  misapplication  of  the  funds,  I  should  take  the  r&d 
question  to  be,  whether  a  wrong  appropriation  of  the  public  money 
has  taken  place,  and  not  merely  whether  the  town  council  could  have 
been  compelled  by  action  to  pay  what  they  have  paid.  I  must  as- 
sume that,  substantially,  there  has  been  an  order  for  the  applicant  to 
do  the  work  he  charges  for,  and  therefore  the  absence  of  the  seal  is  no 
objection  on  this  proceeding.  We  must  also  assume,  on  this  part  of 
the  case,  that  the  services  have  been  rendered,  and  that  the  applicant 
is  entitled  to  remuneration  for  them,  which  can  only  be  by  an  order 
of  the  council.  The  answer  given  is  twofold :  first,  that  every  thing 
which  has  been  done  is  included  in  the  duties  of  the  town  clerk ;  but 
if  not,  that  Mr.  Wavell  is  precluded  by  his  agreement  from  being 
paid  for  them  at  all.  Speaking  only  of  the  main  items  of  the  bill,  1 
think  they  do  not  fall  within  the  duties  of  town  clerk,  which  are  to  be 
remunerated  by  the  250L  I  find  nothing  except  the  general  words, 
"  acting  as  professional  adviser."  That  does  not  involve  doing  all 
things  which  may  be  advised  as  necessary  to  be  done.  On  broad 
principles  of  sense,  that  could  not  be  so ;  for  though  Mr.  Wavell  might 
be  willing  to  give  his  best  advice  for  250/.  a  year,  if  he  were  required 
to  do  all  that  had  to  be  done  afterwards  he  certainly  would  not  have 
entered  into  such  an  agreement ;  and  this  is  a  fair  ground  for  constru- 
ing the  contract.  Then,  does  it  come  within  the  specified  cases  ?  I 
am  not  sure  whether  it  does.  But,  at  all  events,  I  see  there  has  been 
an  order,  and  if  so,  it  is  enough ;  he  is  not  to  be  precluded  because  it 
does  not  fall  within  the  specified  cases,  for  in  such  a  case  I  do  not 
think  the  maxim  expressio  unites  est  ezclusio  alterius  properly  applies. 

Erle,  J.1  All  the  main  grounds  laid  on  moving  for  the  rule  fail. 
The  point  as  to  there  being  no  retainer  under  seal  is  perfectly  un- 
tenable, for  the  reasons  already  stated  by  the  Court  It  also  appears 
to  me  that  it  is  not  made  out  that  the  town  council  ought  not  to  have 
incurred  these  expenses,  and  therefore  could  not  charge  them  on  the 
borough  fund  under  sect  92   of  the   Municipal   Corporation  Act 

1  Wightman,  J.  was  sitting  in  the  Court  for  Crown  Cases  Reserved. 
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No  person  who  had  heard  this  case  can  fail  to  see  that  a  more  salutary 
exercise  of  the  powers  confided  to  them  could  not  well  have  taken 
place.  The  corporation  were  threatened  with  litigation  if  they  uro- 
ceeded  to  take  certain  steps,  and  they,  in  consequence,  directed  their 
town  clerk  to  take  measures  to  insure  them  against  the  threat  The 
great  contest  has  been,  that  by  the  special  contract  Mr.  Wavell  could 
not  recover  for  this  business,  which,  it  is  argued,  is  paid  for  by  his 
salary  of  250/.  a  year.  I  have  looked  through  the  matters  which  he  is 
to  do  under  the  contract  for  the  250/.,  and  I  cannot  find  that  extra 
expenses  of  this  kind  are  to  be  included  in  it  I  quite  agree  with  my 
brother  Coleridge  that  the  fact  of  none  pi  these  items  being  expressly 
mentioned  in  the  contract  will  not  preclude  his  charging  for  them. 
In  addition  to  what  it  is  specifically  provided  he  may  charge  for,  we 
must  read  the  words  as  including  matters  like  those  now  in  question. 
He  is  to  be  paid  "  the  usual  professional  charges  for  opposing  or  con- 
ducting bills  in  Parliament,  conducting  actions  or  suits  at  law  or  in 
equity."  In  the  course  of  conducting  a  bill  in  Parliament,  long  before 
the  petition  is  actually  presented  to  the  House,  there  would  be  many 
charges  which  the  solicitor  would  have  a  right  to  be  paid  by  his  cli- 
ent And  so,  in  conducting  a  suit,  there  are  many  charges  which  are 
incurred  before  the  action  actually  begins.  If  these  proceedings  had 
resulted  in  litigation,  Mr.  Wavell  would,  therefore,  have  been  entitled 
to  recover  his  charges  for  them.^  And  we  cannot  say  that  he  is  not 
equally  entitled  to  recover  them  because  no  litigation,  in  fact,  did 
result  I  think  they  clearly  are  such  charges  as  were  meant  by  the 
parties  to  the  contract  to  be  paid  for  beyond  the  salary.  The  greater 
part  of  the  items  seem  to  me  to  be  connected  with  the  journey,  and 
advice  taken  to  ward  off  this  threatened  litigation.  A  smaller  portion 
may,  perhaps,  not  fall  within  that  class ;  but  the  Master  will  decide 
which  of  the  items  do  and  which  do  not  come  within  the  principle 
which  we  have  laid  down ;  and  after  he  has  reported  to  us,  we  can 
mould  the  rule  so  as  to  meet  the  requirements  of  the  case.  The  rule 
should  therefore  be  enlarged,  the  bill  of  costs  to  be  referred  to  the 
Master  to  inquire  and  report  to  us  on  the  items.  —  Rule  enlarged  ac- 
cordingly. 


Remmett  v.  Lawrence.1 

November  8,  1850. 

The  sheriff  returned  to  a  writ  ofJLfa.  against  W.,  that  before  the  delivery  thereof  to  him 
another  writ  of  fi.  fa,  against  W .  was  delivered  to  him,  and  that  by  virtue  thereof  he 
seized  the  goods  of  W.    In  case  against  the  sheriff  for  a  false  return :  — 

Hdd,  First,  that  the  sheriff  was  not  estopped  by  his  retain  from  showing  that  the  goods 
seized  under  the  first  writ  were  not  the  goods  of  W. 

Secondly,  by  Erie,  J.,  that  though  the  judgment  on  which  the  first  writ  issued  was  fraudulent, 
the  sheriff  seized  the  goods  of  W.  under  the  first  writ,  and  not  under  plaintiff's  writ 

The  decision  in  Imray  v.  Magnay,  11  M.  &  W.  267.  7  Jur.  240  doubted. 

i  14  Jar.  1067.    20  Law  J.  Rep.  (*.  *.)  Q.  B.  25. 
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Case  against  the  sheriff  of  Middlesex.  The  first  count  of  the  dec- 
laration stated  that  the  plaintiff,  on,  &c.,  obtained  a  judgment  in  the 
Court  of  Queen's  Bench  against  one  John  Webb,  for  891.  12s.  dam- 
ages and  costs,  and  that  he,  for  obtaining  satisfaction  thereof,  caused 
a  writ  of  fi.  fa.  to  be  issued  against  the  goods  and  chattels  of  the 
said  John  Webb,  and  that  the  same  was  delivered  to  the  sheriff  to 
be  executed ;  by  virtue  of  which  said  writ  the  defendants,  so  being 
sheriff,  &c.,  seized  and  took  in  execution  divers  goods  and  chattels  of 
the  said  John  Webb  :  that  the  plaintiff  then  obtained  a  judge's  order 
to  return  the  writ  to  the  Court ;  yet  the  defendants,  being  such  sher- 
iff of  the  county  of  Middlesex,  falsely  returned  to  the  Court  upon 
the  said  writ,  "  that  by  virtue  of  a  certain  other  writ  of  fi.  fa.  before 
then  delivered  to  the  defendants,  to  wit,  on,  &c.,  for  execution  against 
the  goods  and  chattels  of  the  said  John  Webb,  at  the  suit  of  one 
Robert  Lounds,  for  135Z.  debt,  and  81.  10s.  damages,  together  with 
interest  as  therein  mentioned,  they,  the  defendants,  caused  to  be 
seized  and  taken  in  execution  the  said  goods  and  chattels  of  the  said 
John  Webb,  in  their  said  bailiwick,  so  seized  and  taken  in  execution 
by  virtue  of  the  said  first-mentioned  writ  as  aforesaid,  as  by  the  said 
writ  and  return  thereof,"  &c.,  "  fully  appears ; "  by  means  of  which 
premises  the  plaintiff  hath  been  and  is  greatly  injured,  and  deprived 
of  the  means  of  obtaining  the  moneys  indorsed  on  the  writ  The 
second  count  charged  that  the  defendants  did  not,  within  a  reasona- 
ble time  for  that  purpose,  seize  and  take  in  execution  the  goods  and 
chattels  of  John  Webb,  under  or  by  virtue  of  the  plaintiff's  writ  of 
fi.  fa.  Pleas  —  first,  to  the  whole  declaration,  not  guilty ;  secondly, 
to  the  first  count,  that  the  defendants  did  not,  by  virtue  of  the  said 
writ,  seize  and  take  in  execution  the  goods  of  the  said  John  Webb, 
in  manner  and  form,  &c. ;  thirdly,  to  the  first  count,  that  the  defend- 
ants did,  by  virtue  of  a  certain  other  writ,  seize  and  take  in  execution 
the  goods  of  the  said  John  Webb,  as  alleged  in  the  return,  in  manner 
and  form,  &c. ;  fourthly,  to  the  second  count,  nulla  bona.  Issues 
thereon.  On  the  trial,  before  Erle,  J.,  at  the  Surrey  Summer  Assizes, 
it  was  contended  for  the  plaintiff,  that  though  the  judgment  obtained 
by  Lounds  against  Webb  was  prior  in  point  of  time,  it  was  fraudu- 
lent, and  therefore  the  judgment  obtained  by  the  plaintiff  had  pri- 
ority. The  plaintiff*  called  Mrs.  Webb ;  she  denied  that  she  was  the 
wife  of  Webb,  and  said  that  the  goods  seized  by  the  sheriff  were  her 
goods,  and  not  the  goods  of  Webb.  The  plaintiff,  who  was  taken 
by  surprise  by  this  evidence,  then  contended  that  the  sheriff  was  es- 
topped, by  his  return  to  the  plaintiffs  writ,  from  denying  that  the 
goods  were  the  goods  of  Webb.  The  learned  judge  left  two  questions 
to  the  jury,  in  answer  to  which  they  found  that  the  goods  were  not  the 
goods  of  Webb,  but  that  the  judgment  obtained  by  Lounds  was  fraud- 
ulent ;  and  a  verdict  was  entered  for  the  plaintiff  on  the  plea  of  not 
guilty  as  to  the  first  count,  and  for  the  defendant  on  the  second,  third, 
and  fourth  issues,  and  on  the  plea  of  not  guilty  as  to  the  second 
count ;  leave  being  reserved  to  move  to  enter  a  verdict  for  the  plain- 
tiff on  the  third  issue,  and  on  the  plea  of  not  guilty  as  to  the  second 
count. 
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Prentice  now  moved,  first,  for  a  rule  wst  for  a  new  trial,  on  the 
ground  of  misdirection.  The  sheriff  returned  that  he  had  seised 
mods  of  Webb  under  the  writ  at  the  suit  of  Lounds.  [Lord  Gamp* 
belly  C.  J.  —  The  return  is  no  more  than  an  argumentative  return  of 
nulla  bona*  Erie,  J.  —  And  the  evidence  showed  that  there  were  no 
goods  of  Webb.]  The  statement  at  the  end  of  the  return  is  a  ma- 
terial portion  of  it,  and  the  sheriff  is  bound  by  it  Watson's  Office 
of  Sheriff  95,  2d  ed.  Shaw  v.  Simpson,  1  Lord  Raym.  184.  Field 
v.  Smith,  2  M.  &  W.  388;  1  Jur.  358.  The  only  instance  in 
which  the  sheriff  has  been  held  not  bound  by  bis  return,  is  where  the 
defendant  became  bankrupt  before  the  judgment,  and  the  plaintiff 
knew  of  his  insolvency  at  the  time  of  action  brought,  Brydges  v. 
Walford,  6  Mau.  &  S.  42.  Standish  v.  Boss,  3  Exch.  527;  s.  c 
19  Law  J.  Rep,  (n.  s.)  Exch.  185.  [Lord  Campbell,  C.  J.  —  If 
the  sheriff  states  in  his  return  an  excuse  for  not  levying,  and 
it  appears  that  he  has  a  good  reason  for  not  levying,  is  he  bound 
by  the  excuse  alleged?  Is  he  bound  by  every  statement  in  his 
return?]  He  is  bound  by  every  material  statement  in  his  return; 
and  the  statement,  that  he  had  seized  goods  of  Webb  under  a 
writ  before  delivered  to  him,  would  mislead  the  plaintiff.  In  Imray 
▼.  Magnay,  11  M.  &  W.  267 ;  7  Jur.  240,  which  was  an  action  for 
making  a  false  return  of  nulla  bona,  and  the  defence  was,  that  at  the 
time  of  receiving  the  plaintiff's  writ,  the  sheriff  had  seized  the  goods 
of  the  execution  debtor  under  prior  writs  of  execution,  it  was  held, 
that  the  sheriff  was  liable  upon  proof  that  the  prior  writs  were 
founded  upon  judgments  fraudulent  against  creditors.  [He  also  cited 
Christopherson  v.  Benson,  3  Exch.  160 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  60.]  Secondly,  the  plaintiff  is  entitled  to  the  verdict  on  the 
second  issue.  When  it  was  proved  that  the  first  writ  was  founded  on 
a  judgment  obtained  by  fraud,  the  averment  that  the  sheriff  seized 
under  the  plaintiff's  writ  was  proved ;  because  the  sheriff,  in  point 
of  law,  seized  under  the  second  writ.  1  Chit  Arch.  591.  Even  sup- 
posing the  prior  writ  was  good,  the  averment  in  the  second  plea 
was  proved.  Thirdly,  the  same  question  arises  on  the  second  count 
Fourthly,  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto 
on  the  issue  on  the  second  plea.  [Erie,  J. —  You  cannot  have 
judgment  non  obstante  veredicto  while  there  is  one  good  bar  on  the 
record.  Lord  Campbell,  C.  J. — Judgment  non  obstante  veredicto 
means  final  judgment  in  favor  of  the  party.] 

Lord  Campbell,  C.  J.  When  the  proper  opportunity  arises,  I 
should  like  to  hear  the  question  in  Imray  v.  Magnay,  11  M.  &  W. 
267 ;  7  Jur.  240,  reconsidered ;  because  the  decision  in  that  case 
places  the  sheriff  in  a  most  perilous  position,  whatever  course  he  pur- 
sues ;  but  on  the  present  occasion  we  are  not  called  upon  to  give  any 
opinion  on  the  question  involved  in  that  case.  Here  the  question  is, 
whether  the  sheriff  is  estopped  by  the  statement  in  his  return  that  he 
had  seized  the  goods  of  the  execution  debtor  under  a  prior  execution. 
If  he  had  returned  to  the  plaintiff's  writ  that  he  had  taken  goods  of 
Webb,  or  that  he  had  goods  of  Webb  in  his  hands,  it  would  have 
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been  a  case  of  estoppel ;  but  the  return  is  substantially  a  return  of 
nulla  bona,  and  he  gives  as  the  excuse  for  not  levying  under  the 

Elaintiff's  writ,  that  he  had  already  seized  all  the  goods  of  Webb  in 
is  bailiwick,  under  a  writ  at  the  suit  of  Lounds.  He  is  not  es- 
topped from  showing  that  that  excuse  is  inaccurate ;  there  is  a  clear 
distinction  between  this  return  and  the  other.  Then,  it  being  open 
to  the  sheriff  to  prove  that  another  person  is  the  real  owner  of  the 
goods,  and  that  Webb  has  not,  and  never  had,  any  goods  within  his 
bailiwick,  this  entitles  him  to  a  verdict  on  the  material  issues ;  and, 
therefore,  I  am  of  opinion  that  the  rule  should  be  refused. 

• 
Patteson,  J.  It  is  conceded,  that  if  the  sheriff  had  returned  nulla 
bona,  though  he  had  seized  goods  under  the  writ,  he  would  be  at 
liberty  to  show  that  they  were  not  the  goods  of  the  execution  debtor. 
Here  the  return  is,  in  effect,  that  under  a  prior  execution  he  had 
seized  goods  as  the  goods  of  the  execution  debtor,  and  that  state- 
ment cannot  be  taken  as  concluding  him  from  showing  that  they 
were  not  in  fact  the  goods  of  the  execution  debtor.  It  is  not  like  a 
return  of  ju  /<?.,  which  estops  the  sheriff;  it  is  no  more  than  that  he 
seized  goods  which  he  considered  goods  of  the  execution  debtor. 
That  renders  it  unnecessary  to  go  into  the  question  decided  in  Imray 
v.  Magnay,  viz.,  how  far  the  sheriff  is  bound  by  a  judgment  fraudu- 
lent against  creditors,  or  to  say  whether  that  case  was  rightly  de- 
cided or  not 

Erle,  J.  The  action  is  in  reality  for  not  levying  on  the  goods  of 
Webb,  for  the  satisfaction  of  the  plaintiff's  judgment  against  him ; 
and  the  return  of  the  sheriff  is  in  reality  a  return  of  nulla  bona :  the 
statement,  that  he  had  seized  goods  of  Webb  under  a  prior  writ  at 
the  suit  of  Lounds,  is  added  only  by  way  of  information,  which  was 
not  essential  to  be  given,  and  does  not  prevent  the  sheriff  from  show- 
ing that  he  was  mistaken.  As  to  the  second  and  third  issues,  though 
the  sheriff  is  in  possession  under  every  writ  which  he  has  at  the  time 
of  seizure,  he  seized  under  the  writ  at  the  suit  of  Lounds,  and  the 
plaintiff  himself  has  put  that  construction  upon  the  act  of  the  sher- 
iff in  the  statement  of  his  complaint  in  the  declaration.  The  present 
case  affords  abundant  proof  of  the  difficulty  under  which  the  sheriff 
is  placed  by  the  decision  in  Imray  v.  Magnay,  because  he  had  tried 
to  protect  himself  under  the  Interpleader  Act,  and  by  proposing  to 
the  plaintiff  to  give  him  an  indemnity,  but  in  vain.  It  is  hardly  to 
be  supposed  that  the  sheriff  is  liable  to  an  action  under  such  circum- 
stances. —  Rale  refused. 


As  a  general  principle,  it  is  undoubt-  his  return  of  the  time  on  which  certain 
edly  true  that  an  officer  is  not  allowed  to  acts  were  done ;  of  the  value  of  certain 
contradict  or  falsify  his  return.  Gardner  property  therein  attached ;  (ff eld  v.  Green, 
▼.  Hosmer,  6  Mass.  325.  But  this  rule  is  10  Maine,  20 ;)  or  of  the  ownership  of  such 
not  to  apply  to  the  return  of  any  collat-  property,  may  all  be  denied  by  such  offi- 
eral  fact,  not  necessary  to  be  returned,  cer,  and  the  true  fact  shown.  Accord- 
in  order  to  make  the  proceedings  valid,  mgly,  it  has  been  frequently  held,  that 
Richardson,  C.  J.,  in  Lewis  v.  Blair,  1  although  an  officer  returns  on  mesne  pro- 
New  Hampshire,  70.     So  statements  in  cess,  that  he  has  attached  certain  prop- 
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Ex  parte  Howard,  Gent.,1  &c 

Queen's  Bench  Bail  Court,*  November  21,  1850. 

Attorney  —  Re-admission — 37  Geo.  3,  c.  90,  s.  31,  and  6  Sf  7  Vid. 

c.  73,  s.  25  —  Renewal  of  Certificate. 

It  is  not  necessary  for  an  attorney  who  has  ceased  to  take  out  his  certificate  for  a  rear  pre- 
vious to  the  passing  of  the  statute  6  &  7  Vict  c.  73,  to  apply  to  be  re-admitted  as  aa 
attorney,  on  nis  desiring  to  practise  again.  It  is  sufficient  for  him  to  obtain  a  rule  to 
renew  his  certificate. 

This  was  a  motion  for  the  re-admission  of  the  applicant  as  an 
attorney,  or  for  an  order  authorizing  the  registrar  to  renew  his  cer- 
tificate. 

The  applicant  was  admitted  an  attorney  in  1834,  and  he  regularly 
practised  and  took  out  his  certificate  until  1841,  since  which  date  he 
had  neither  practised  nor  taken  out  his  certificate. 

Atherton^  in  support  of  the  motion.  The  question  is,  whether  the 
rule  should  be  for  the  re-admission  of  the  party  as  an  attorney,  or 
whether  it  will  be  sufficient  for  him  to  renew  his  certificate.  The 
first  alternative,  it  is  submitted,  is  the  correct  one.     The  37  Geo.  3, 


erty  as  the   property  of  the  defendant,  Boom  Corporation  v.  WtQdns,  27  Maine, 

he  may,  nevertheless,  show,  in  an  action  345.    But  an  officer  cannot  deny  his  re- 

against  him  for  negligence  in  not  seizing  turn  as  to  what  he  dots,  and  "  if  he  returns 

such  goods  on  execution,  or  for  a  false  that  he  attached  certain  personal  property, 

return,  when  he  has  returned  nulla  bona  describing  it,  he  cannot  be  permitted,  m 

on  the  execution  in  such  suit,  that  the  an  action  by  the  creditor,  to  say,  that  he 

property  attached  did  not  in  fact  belong  to  never  did  attach  such  property."   Putnam, 

the  defendant:  he  is  not  to  be  considered  J.,  in  Canada  v.  Southwick,  16  Pick.  558. 

by  his  return  as  guaranteeing  or  warrant-  So,  if  he  returns  that  he  attached  a  certain 

ing  such  property  to  be  the  defendant's,  quantity  of  property,  he  cannot  show,  in 

but  simply  that  he  attached  it  as  his,leav-  defence  of  an  action  for  not  producing  the 

ing  the  fact  to  be  determined  afterwards,  same  on  execution,  that  in  fact  not  so 

should  any  controversy  arise  respecting  it  much  was  attached.    Haynes  v.  Small,  22 

See  Fuller  v.  Holden,  4  Mass.  498.     Can-  Maine,  14.    Lawson  v.  Main,  4  Pike,  184. 

ada  v.  Southwick,  16  Pick.  556,  559.    Jhr-  In  any  action  against  a  sheriff  for  » 

nold  v.  Brown,  24  Pick.  89.    Hopkins  v.  false    return   to    a  JL  fa.  the    plaintiff 

Chandler,  2  Harrison,  299.    And  as  a  gen-  must  show  a  valid  judgment  on  which 

eral  rule,  a  receiptor,  to  whom  the  officer  the  execution  issued.    McDonald  v.  Burnt, 

has  delivered  the  property  attached,  for  3  Denio,  45.    And  an  officer  who  origi- 

safe  keeping,  has  the  same  right,  (Fisher  nally  seized  the  goods  on  the  process  of 

v.  BartleU,  8  GreenL  122.    Learned  v.  the  plaintiff,  but  who  now  claims  to  hold 

Bryant,  13  Mass.  224.    Latkrop  v.  Cook,  them  on  a  legal  process  from  some  snbse- 

14  Maine,  414,)  unless  he  has  estopped  quent  attaching  creditor,  may  show,  in  an 

himself  by  acknowledging  in  his  receipt  action  against  him  by  the  first  attaching 

that  the  title  to  such  property  is  in  the  creditor,  for  not  returning  such  goods  on 

defendant,  (Sawyer  v.  Mason,  19  Maine,  his  execution,  that  the  plaintiff's  judgment 

49.    Dtzell  v.  Odell,  3  Hill,  216,)  in  which  was  fraudulent  and  void.     Clark  v.  jftx- 

case  the  officer  would  also  be  estopped  cro/l,  6  Greenl.  296.    Pierce  v.  Jackson,  6 

from  denying  the  same  fact    Penobscot  Mass.  242. 

1  20  Law  J.  Rep.  (k.  s.)  Q.  B.  27. 

9  The  Bail  Court  is  an  auxiliary  of  the  Court  of  Queen's  Bench  at  Westminster, 
wherein  points  connected  more  particularly  with  pleading  and  practice  are  argued 
and  determined. 
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c.  90,  the  statute  in  force  when  the  applicant  ceased  to  take  out  his 
certificate,  by  sect  31,  makes  null  and  void  the  admission  of  an 
attorney  who  has  omitted  to  take  out  his  certificate  for  a  year.  The 
recent  statute,  the  6  &  7  Vict.  c.  73,  repeals  that  section,  and,  by  sect 
25,  only  requires  that  the  attorney  should  come  to  the  Court  for  an 
order  authorizing  the  registrar  to  renew  his  certificate.  But  it  is  ap- 
prehended that  the  recent  statute  has  no  retrospective  effect  to  the 
case  of  an  attorney  whose  admission  has  already  been  avoided  by 
the  previous  statute. 

[Master  Bunce. —  The  practice  has  been  for  attorneys  who  have 
ceased  to  take  out  their  certificates  for  many  years,  to  do  no  more 
than  to  apply  for  a  renewal  of  their  certificate  under  the  recent  act] 

Patteson,  J.  The  question  is  one  purely  of  form.  If  it  be  neces- 
sary for  the  applicant  to  be  re-admitted,  it  may  be  contended  that 
the  several  persons  who,  under  similar  circumstances,  have  merely 
taken  out  their  certificates,  are  not,  in  reality,  attorneys.  As  I  should 
be  extremely  sorry  to  throw  any  doubt  upon  the  sufficiency  of  the 
course  they  had  taken,  you  had  better  take  your  rule  in  the  usual 
form  to  renew  the  certificate.  The  renewal  of  the  certificate  under 
the  recent  statute  will  be  virtually  a  re-admission  of  the  applicant 
—  Rule  granted  accordingly. 


De  Porquet  v.  Page.1 

November  23, 1850. 

Stamp  —  Agreement,  Evidence  of—  Acknowledgment  of  Terms  pre- 
viously agreed  upon —  Complete  Contract  —  Admission. 

A  declaration  alleged,  in  substance,  that  the  defendant  obtained  S.  D.  as  a  partner  for  the 
plaintiff  in  his  business,  npon  the  terms,  amongst  others,  stated  in  the  declaration ;  that 
the  plaintiff  afterwards  paid  to  the  defendant  25/.  for  obtaining  the  said  partner,  and  it 
was  then  agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff  should  accept 
and  deliver  to  the  defendant  a  bill  of  exchange  for  27/.  10*.,  payable  in  eighteen  months, 
npon  condition  that  S.  D.  should  accept  the  partnership  beyond  two  years,  but  if  8.  Dn  at 
the  expiration  of  eighteen  months,  should  give  notice  of  his  wish  to  retire  from  the  part- 
nership, and  not  rescind  it,  the  said  bill  should  be  null  and  void ;  that  in  consideration  of 
the  plaintiff's  delivering  the  said  bill,  accepted,  to  the  defendant  upon  the  said  condition, 
the  defendant  promised,  if  he  should  negotiate  it,  and  the  said  notice  were  given,  and  not 
rescinded,  to  indemnify  the  plaintiff  from  the  payment  of  the  said  bill  and  all  costs,  &c  ; 
that  the  defendant  afterwards  negotiated  the  bill ;  that  the  plaintiff  had  been  compelled  to 
pay  the  amount;  that  S.  D.  gave  notice,  at  the  end  of  eighteen  months,  of  his  wish  to 
retire  from  the  partnership,  and  did  not  rescind  the  same.  Breach,  that  the  defendant 
had  not  indemnified  the  plaintiff  from  the  payment  of  the  said  bill. 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  of  the  condition  npon  which  the  bill 
was  given ;  and  at  the  trial,  the  following  unstamped  document,  signed  by  the  defendant, 
was  admitted,  as  part  of  the  evidence  on  behalf  or  the  plaintiff:  — 

"  Hem. — I  have  this  day  received  of  Mr.  Fenwick  de  Porqnet  a  bill  for  27/.  10f .,  at  eighteen 

I 

t  90  Law  I.  Rep.  (it.  «.)Q.  R  » 
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months'  date,  on  condition  that  Mr.  Samuel  Douglas  accepts  the  partnership  beyond  two 
years ;  bat  should  Mr.  Douglas  give  notice  at  the  expiration  of  eighteen  months,  (the  bill 
to  be  null  and  void,)  and  not  afterwards  rescind  the  same : "  — 

Held,  that  the  document  had  been  properly  received  in  evidence  without  an  agreement 
stamp. 

Assumpsit.  The  declaration  alleged  that  the  plaintiff,  having  re- 
tained and  employed  the  defendant  to  obtain  a  partner  for  the  plain  - 
tiff)  in  his  trade  of  a  bookseller  and  publisher,  the  defendant  did 
obtain  such  partner,  to  ^t,  one  S.  D.,  who  entered  into  copartner- 
ship with  the  plaintiff  for  the  term  of  two  years,  upon  the  terms, 
amongst  others,  that  if  the  said  S.  D.  should,  six  months  prior  to  the 
end  of  the  said  term,  give  notice  to  the  plaintiff  of  his  wish  to  retire 
from  the  said  trade,  the  plaintiff  should,  at  the  expiration  of  such  no- 
tice, pay  to  S.  D.  2000/.  and  his  proportion  of  profit  up  to  that  time, 
beyond  the  sums  drawn  out  in  anticipation  of  profits,  &c.  That 
afterwards,  to  wit,  &c.,  the  plaintiff  paid  to  the  defendant  252.  for  ob- 
taining the  said  partner,  and  it  was  then  agreed  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  accept  and  deliver  to  the 
defendant  a  bill  of  exchange  for  27L  10s.,  payable  eighteen  months 
after  date,  upon  condition  that  S.  D.  should  accept  the  said  partner- 
ship beyond  two  years ;  but,  if  S.  D.  should,  at  the  expiration  of 
eighteen  months,  give  the  notice  above  mentioned,  and  not  rescind  it, 
the  said  bill  should  be  null  and  void.  That  in  consideration  that  the 
plaintiff  would  deliver  the  said  bill  accepted  to  the  defendant,  upon 
the  said  condition,  the  defendant  promised  that  if  he  should  negotiate 
the  said  bill,  and  if  S.  D.  should  give  to  the  plaintiff  the  said  notice 
as  aforesaid,  and  not  rescind  it,  he,  the  defendant,  would  indemnify 
the  plaintiff  from  the  payment  of  the  bill,  and  all  costs  and  expenses 
which  he  might  necessarily  and  unavoidably  incur  and  pay  by  reason 
of  the  defendant's  having  negotiated  the  said  bill.  The  declaration 
then  averred  the  delivery  of  a  bill  of  exchange  drawn  by  the  defend- 
ant upon,  and  accepted  by,  the  plaintiff  for  27L  10s.,  payable  eighteen 
months  after  date ;  that  the  defendant  afterwards  indorsed  the  bill  to 
E.  J.,  who  indorsed  it  to  H.  B.  and  W.  S.,  who,  after  the  bill  became 
due,  commenced  an  action  thereon  against  the  plaintiff,  by  means 
whereof  the  plaintiff  was  obliged  to  pay,  and  did  necessarily  and  un- 
avoidably pay  the  amount  of  the  said  bill,  and  1L  Is.  for  the  costs  of 
the  said  action,  of  which  the  defendant  had  notice.  That  S.  D. 
did  not  accept  the  said  partnership  beyond  two  years,  but  at  the  ex- 
piration of  eighteen  months  gave  notice  to  the  plaintiff  of  his  wish 
to  retire  from  the  same,  and  did  not  rescind  the  same,  although  a  rea- 
sonable time  had  elapsed,  &c.  That  the  defendant  had  not  in  any 
manner  indemnified  the  plaintiff  for  the  payment  of  the  said  bill  and 
costs,  or  any  part  thereof,  although  a  reasonable  time  for  that  purpose 
had  elapsed.  (There  were  also  the  common  counts  for  money  paid 
and  on  an  account  stated.) 

Pleas  —  Non  assumpsit,  and  a  traverse  of  the  condition  upon 
which  the  bill  of  exchange  was  received  modo  et  forma. 

On  the  trial,  before  Lord  Campbell,  C*  J.,  at  the  Sittings  at  West- 
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minster  after  Easter  term  last,  a  verdict  was  'found  for  the  plaintiff 
for  28/.  lis.,  subject  to  leave  reserved  to  the  defendant  to  move  to  set 
that  verdict  aside,  and  to  enter  a  nonsuit,  on  the  ground  that  the  fol- 
lowing document,  admitted  as  part  of  the  evidence  in  support  of  the 
plaintiff's  case,  had  been  improperly  received  without  an  agreement 
stamp :  — 

"London,  July  10,  1848. 

u  Mem.  —  I  have  this  day  received  of  Mr.  Fenwick  de  Porquet  a 
bill  for  27£  10s.,  at  eighteen  months'  date,  on  condition  that  Mr.  Sam- 
uel Douglas  accepts  the  partnership  beyond  two  years ;  but  should 
Mr.  Douglas  give  notice  at  the  expiration  of  eighteen  months,  (the 
bill  to  be  null  and  void,)  and  not  afterwards  rescind  the  same. 

"  J.  II.  Page." 

A  rule  nisi  having  been  obtained  pursuant  to  the  leave  reserved,  — 

Boviil  and  Hugh  Bill  now  showed  cause.  The  document  did  not 
require  a  stamp.  It  was  part  only  of  the  evidence  adduced,  from 
which  the  jury  were  to  infer  that  an  agreement  as  alleged  had  been 
made.  It  is  no  more  than  a  memorandum  to  the  effect  that  the  de- 
fendant had  before  entered  into  an  agreement,  and  was  merely  for  the 
purpose,  as  it  were,  of  ear-marking  the  bill  that  was  given,  in  pursu- 
ance and  part  performance  of  the  prior  complete  agreement  Lang- 
don  v.  Wilson,  7  B.  &  C.  640,  n. ;  s.  c.  6  Law  J.  Rep.  K.  B.  177. 
Notley  v.  Webb,  5  Com.  B.  Rep.  834.  Mullett  v.  Huchison,  7  B.  &  C. 
639 ;  s.  c.  6  Law  J.  Rep.  K.  B.  176.  Barry  v.  Goodman,  2  Mee.  &  W. 
768  ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  188.  Blackwell  v.  M'Naugh- 
tan,  1  Q.  B.  Rep.  127.  The  cases  of  Vaughton  v.  Brine  and  Lucas 
v.  Beach,  1  Man.  &  G.  359 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P.  326,  417, 
clearly  show  that  where  the  memorandum  is  not  to  operate  as  the 
contract  between  the  parties,  it  does  not  require  a  stamp,  and  the 
principle  of  those  cases  was  adopted  in  Marshall  v.  Powell,  9  Q,,  B. 
Rep.  779 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  5. 

[Lord  Campbell,  C.  J.  Suppose  a  person  to  give  a  memoran- 
dum stating  that  he  acknowledged  that  he  had  entered  into  an  agree- 
ment for  a  stated  purpose ;  would  that  be  receivable  in  evidence  with- 
out a  stamp  ?] 

According  to  the  authority  of  decided  cases,  it  would.  Willey  v. 
Parrait,  3  Exch.  Rep.  211 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  82, 
shows  how  strict  the  rule  is,  that  requires  that  the  entire  contract 
should  be  contained  in  the  writing,  in  order  to  make  a  stamp 
necessary. 

[Erle,  J.  You  say  that  there  was  a  clear  agreement  before,  and 
that  in  pursuance  and  part  performance  of  it,  this  memorandum  was 
handed  over  by  the  defendant.] 

Just  so.  But  supposing  even  that  there  was  not  a  complete  agree- 
men  without  it,  still  no  stamp  was  necessary,  as  it  does  not  contain 
the  whole  agreement. 

Ball,  contra.     The  words  of  the  Stamp  Act  as  to  agreements  are, 
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u  whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument;"  and  this 
memorandum  falls  within  that  enactment.  The  cases  relied  upon 
proceed  upon  the  ground,  that  the  particular  document  contained  no 
more  by  way  of  agreement  than  the  law  would  have  implied  from 
the  other  words  expressing  an  acknowledgment  of  something  having 
been  done. 

[Lord  Campbell,  C.  J.  Suppose  this  memorandum  be  taken  to 
express  more  than  the  law  would  imply ;  does  it  contain  the  whole 
agreement  between  the  parties  ?] 

It  contains  the  whole  agreement  as  to  the  27/.,  which  is,  in  truth,  a 
separate  and  distinct  agreement  in  itself.  In  Marshall  v.  Powell,  the 
memorandum  appeared  clearly  to  be  in  pursuance  of  a  previous  com- 
plete stamped  agreement,  and  was  not  meant  to  be  evidence  of  the 
contract.  In  Doe  d.  Frankis  v.  Frankis,  11  Ad.  &  E.  792;  s.  c. 
9  Law  J.  Rep.  (n.  s.)  Q.  B.  177,  the  decision  in  Mullett  v.  Huchison 
is  questioned,  and  only  adopted  upon  the  express  ground,  that 
there  the  memorandum  was  never  meant  to  b$  evidence  of  the  agree- 
ment between  the  parties.  Here  the  memorandum  was  meant  to  be, 
and  was  adduced  as  evidence  of  the  agreement.  It  ought,  therefore, 
to  have  been  stamped. 

Erle,  J.1  I  think  this  rule  ought  to  be  discharged  on  two  grounds : 
first,  looking  to  the  evidence  and  all  the  circumstances  of  the  case,  it 
appears  to  me  there  was  a  distinct  antecedent  agreement  with  ref- 
erence to  the  partnership,  which  may  now  be  assumed  either  to  have 
been  in  writing  and  stamped,  or  proved  by  parol  evidence ;  and  then, 
in  pursuance  of  the  terms  of  such  agreement,  the  bill  of  exchange  is 
accepted  and  delivered  to  the  defendant,  who  thereupon  acknowl- 
edges in  writing  the  terms  upon  which  the  bill  had  been  so  accepted 
and  received.  This  acknowledgment  may  be  some  evidence  of  the 
contract  as  a  subsequent  admission ;  but  according  to  all  the  cases,  a 
memorandum  which  is  only  evidence  of  an  antecedent  complete  con- 
tract, does  not  require  a  stamp.  I  also  think  this  is  within  the  class 
of  cases  that  decide  that  a  memorandum  of  acknowledgment,  which 
expresses  further  the  same  consequence  only,  as  the  law  would  imply 
from  that  which  is  acknowledged,  need  not  be  stamped.  It  appears 
to  me  the  bill  of  exchange  would  have  been  received  without  value 
upon  the  partnership  being  put  an  end  to  at  the  expiration  of  two 
years,  but  for  value  if  the  partnership  were  continued  beyond  that 
time. 

Lord  Campbell,  C.  J.  Although  I  admitted  the  memorandum 
at  the  trial  without  a  stamp,  the  inclination  of  my  opinion  then  was 
against  its  admissibility.  But,  after  hearing  the  argument,  I  think, 
upon  the  cases  cited,  and  for  the  reasons  given  by  my  brother  Erie, 
in  which  I  concur,  that  the  verdict  ought  not  to  be  disturbed.  —  Rule 
discharged. 


*  Coleridge,  J.,  had  left  the  Court,  and  Wightman,  J,,  was  sitting  at  Nisi  Priua  in 
London. 
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November  27, 1850. 

Copyright  of  Designs  —  6^7  Vict.  c.  65  —  Shape  and  Configura- 
tion —  Kegistration — Patent. 

By  6  &  7  Vict.  c.  65,  a  limited  copyright  is  granted  for  "  any  new  or  original  design  for 
any  article  of  manufacture  having  reference  to  some  purpose  of  utility,  so  far  as  such  de- 
sign shall  be  for  the  shape  or  configuration  of  such  article,"  provided  such  design  is  regis- 
tered. 

▲  newly-invented  brick,  the  utility  of  which  consisted  in  its  being  so  shaped  that,  when 
several  bricks  were  laid  together  in  building,  a  series  of  apertures  was  left  in  the  wall,  by 
which  the  air  was  admitted  to  circulate,  and  a  saving  in  the  number  of  bricks  required 
was  effected,  is  a  design  capable  of  being  registered  under  the  above  statute. 

Semlde,  that  where  the  invention  is  the  subject  of  a  patent,  it  may  still  be  registered  under 
the  Copyright  of  Designs  Act 

Assumpsit  on  an  agreement  whereby  the  plaintiffs,  who  were  jointly 
interested  in  a  certain  original  design  for  the  manufacture  of  bricks, 
called  "  Ventilating  Bricks,"  which  had  been  invented  by  one  of  the 
plaintiffs,  and  registered  by  him  under  6  &  7  Vict,  c  65,  appointed 
the  defendant  their  agent  for  making  and  granting  their  licenses  to 
make  the  said  bricks  at  a  certain  royalty  therein  mentioned,  and 
whereby  the  defendant  agreed  to  pay  down  100/.,  part  of  the  said 
moneys.    Breach,  non-payment  of  50/.,  parcel  of  the  said  sum  of  lOOt 

Plea,  (amongst  others,)  that  the  said  original  design  was  not  a 
new  and  original  design  within  the  meaning  of  6  &  7  Vict.  c.  65, 
whereby  the  said  alleged  registration  thereof  was  void  and  of  no 
effect;  that  the  defendant  entered  into  the  said  agreement  on  the 
faith  and  consideration  that  the  said  design  was  a  new  and  original 
design  within  the  meaning  of  the  said  act,  and  not  otherwise,  and 
that  the  plaintiffs,  or  one  of  them,  had  the  sole  right  to  apply  the  said 
design,  and  to  sell  bricks  according  to  the  said  design,  and  of  appoint- 
ing the  defendant  as  agent,  and  that  there  ne^ver  was  any  other  con- 
sideration or  value  for  the  defendant's  said  agreement  or  promise. 

Replication,  that  the  said  original  design  was  a  new  and  original 
design  within  the  true  intent  and  meaning  of  the  said  statute.  Issue 
thereon. 

At  the  trial,  before  Patteson,  J.,  at  the  Berkshire  Spring  Assizes, 
1850,  it  appeared  that  the  novelty  and  utility  of  the  ventilating  bricks 
consisted  in  their  being  so  shaped,  that,  when  laid  together  in  building, 
a  series  of  apertures  was  left  in  the  interior  of  the  wall,  in  conse- 
quence of  which  the  air  was  more  freely  admitted  through  the  wall, 
and  a  considerable  saving  iii  the  number  of  bricks  required  was 
effected.  It  was  also  proved  that,  from  the  conformation  of  these 
bricks,  there  was  a  less  duty  payable  than  on  the  quantity  of  ordinary 
bricks  necessary  to  form  a  corresponding  extent  of  building.  For 
the  defendant,  it  was  contended  that  this  was  not  such  a  design  as 
formed  the  subject  of  registration  under  the  acts  passed  for  that  purpose, 

*  90  Law  J.  Rep,  (w.  s.)  Q.  B.  31. 
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but  was  the  subject  only  of  a  patent,  and  that  it  was  not  competent 
therefore  for  the  plaintiffs  to  register  it  as  a  design.  The  learned 
Judge  ruled  that  the  design  was  within  the  6  &  7  Vict.  c.  65,  and  the 
plaintiff  had  a  verdict  for  50/. 

In  the  ensuing  term,  a  rule  nisi  having  been  obtained  for  a  new 
trial,  on  the  ground  of  misdirection, — 

Alexander  and  Selfe  now  showed  cause.  The  plaintiffs'  invention 
was  clearly  within  the  provisions  of  the  6  &  7  Vict,  c  65,  s.  2,  which 
extends  the  former  act  of  5  &  6  Vict.  c.  100,  to  the  registering  of 
"any  article  of  manufacture  having  reference  to  some  purpose  of 
utility,  so  far  as  such  design  shall  be  for  the  shape  or  configuration  of 
such  article,  and  that  whether  it  be  for  the  whole  of  such  shape  or 
configuration  or  only  for  a  part  thereof."  The  preamble  expressly 
declares  that  "  it  is  expedient  to  extend  the  protection  afforded  by  the 
5  &  6  Vict  c.  100,  to  such  designs  hereinafter  mentioned  (not  being 
of  an  ornamental  character)  as  are  not  included  therein,"  Here  it 
was  proved  that  this  is  a  new  and  original  design  in  an  article  of. 
manufacture,  and  that  it  is  of  utility,  and  that  the  claim  of  the 
plaintiffs  is  for  the  configuration  or  shape  of  the  brick.  The  2d 
section  of  6  &  7  Vict  c.  65,  makes  an  express  exception  as  to  matters 
of  sculpture,  and  in  no  other  respect  Besides,  this  could  not  properly 
have  been  made  the  subject  of  a  patent  Godson  on  Patents,  50. 
The  plaintiffs,  therefore^  had  a  clear  right  to  secure  to  themselves  the 
limited  right  given  by  the  6  &  7  Vict  c.  65.  This  would  clearly 
have, been  within  the  provisions  of  the  repealed  act,  2  Vict  c.  17,  the 
first  act  relating  to  the  registration  of  such  articles,  and  which  is  ex- 
tended by  the  subsequent  acts. 

Graj/y  in  support  of  the  rule.  The  6  &  7  Vict  c.  65,  was  not 
intended  to  give  protection  to  any  manufacture  for  which  a  party 
might  before  have  taken  out  a  patent  The  5  &  6  Vict  c.  100, 
repealed  several  former  acts,  which  are  mentioned  in  a  schedule  to 
the  act ;  and  the  object*  of  all  those  acts  was  to  protect  designs  not 
the  subject  of  a  patent  The  "  shape  and  configuration "  which  is 
protected  by  the  6  &  7  Vict  c.  65,  is  that  which  may  make  an  old 
article  more  useful ;  but  it  does  not  apply  to  a  new  manufacture,  such 
as  could  be  the  subject  of  a  patent  Now,  this  brick  is  clearly  the 
subject  of  a  patent,  as  it  is  a  new  and  useful  invention.  The  evi- 
dence showed  that  by  means  of  it  the  wall  may  be  built  cheaper,  and 
the  house  better  ventilated. 

[Wightman,  J.  Those  are  merely  the  results  of  the  shape  and 
configuration.] 

[Krle,  J.  This  is  clearly  within  the  words  of  6  &  7  Vict  c.  65. 
If  the  legislature  had  wanted  to  exemplify  their  meaning,  they  could 
hardly  have  done  so  more  aptly  than  by  inserting  in  the  schedule  a 
drawing  of  this  brick.  It  may  be  doubtful  whether  it  is  the  subject 
of  a  patent  We  cannot,  for  that  reason,  take  it  out  of  the  plain 
words  of  the  statute.] 

The  intention  of  the  statute  must  be  looked  to* 
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Patteson,  J.  I  thought  at  the  trial  that  the  invention  consisted 
in  the  shape  and  configuration,  and  on  that  the  utility  was  rested. 
Therefore,  although  it  would  not  be  within  the  5  &  6  V  ict.  c.  100,  it 
would  come  within  the  6  &  7  Vict  a  65,  which  extends  to  purposes 
of  utility  as  well  as  of  ornament  What  the  defendant's  counsel  has 
said  only  shows  what  the  purposes  of  utility  are.  The  plaintiffs  have 
registered  the  shape  and  configuration  of  their  brick.  It  is  not  neces- 
sary to  decide  how  far  this  was  a  new  manufacture,  and  the  subject 
of  a  patent,  as  I  think  the  plaintiffs  had  a  clear  right  to  avail  them- 
selves of  registration  under  the  statute. 

Coleridge,  J.  It  cannot  be  doubted  that  this  is  within  the  words 
of  the  statute,  and,  I  should  say,  it  is  also  within  its  meaning.  That 
could  not  be  disputed  except  for  the  doubt  suggested,  that  this  is  the 
subject  of  a  patent  But  even  supposing  this  to  be  a  new  manu- 
facture, I  do  not  see  that  we  should  be  right  in  cutting  down  the 
plain  meaning  of  the  statute,  and  holding  that  it  could  not  be  regis- 
tered. I  can  quite  understand  a  man  preferring  not  to  go  to  the  ex- 
pense of  taking  out  a  patent,  but  getting  his  invention  registered  for 
a  shorter  period,  and  I  think  he  may  be  entitled  to  do  this.  However, 
I  give  no  opinion  on  the  point  whether  this  was  or  was  not  the  sub- 
ject of  a  patent 

Wightman,  J.  The  plaintiffs  invention  appears  to  be  precisely 
within  the  words  and  meaning  of  the  6  &  7  Vict  c.  65.  The 
novelty  which  he  claims  to  have  invented  is  in  the  shape  and  con- 
figuration of  an  ancient  manufacture  called  a  brick, , 

Erle,  J.  Supposing  this  to  be  a  subject  of  a  patent,  as  to  which 
I  say  nothing,  I  do  not  see  why  an  inventor  should  not  have  a  con- 
current right  to  register  his  invention.  We  ought  not  to  alter  the 
plain  meaning  of  the  statute.  —  Bute  discharged. 


Regina  v.  The  Clerk  of  the  Peace  of  the  West  Riding 

of  Yorkshire.1 

Norember  9,  186a 

Lunatic  —  Criminal — 1  Sf  2  Vict.  c.  14 —  Adjudication  of  Settlement 
— Jurisdiction  —  Appeal  —  Service  of  Notice  of  ChargeabiUty,  fyc* 

By  1  &  2  Vict.  c.  14,  s.  2,  where  any  person  is  apprehended  under  circumstances  denoting  a 
derangement  of  mind  and  a  purpose  of  committing  a  crime  for  which,  if  committed,  he. 
would  be  liable  to  be  indicted,  two  justices  of  the  county  in  which  such  pereon  is  appre- 
hended, on  proof  that  he  is  insane  or  a  dangerous  idiot,  may  by  an  order  cause  such  per* 


1  90  Law  J.  Rep.  (n.  s.)  M*  C.  1. 
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8011  to  be  conveyed  to  the  county  Lunatic  Asylum,  "  and  it  shall  be  lawful  for  the  said 
justices  to  inquire  into  and  ascertain,  by  the  best  legal  evidence  that  can  be  procured  un- 
der the  circumstances  of  personal  legal  disability  of  such  insane  person  or  dangerous 
idiot,  the  place  of  the  last  lc*al  settlement  of  such  person/'  and  to  make  an  order  on 
the  overseers  of  the  parish  where  they  adjudge  him  to  be  settled,  for  the  costs  of  exam* 
ining  and  conveying  him  to  the  asylum,  and  of  his  maintenance  in  the  asylum ;  u  and 
where  such  place  of  settlement  cannot  be  ascertained,  such  order  shall  be  made  up  on 
the  treasurer  of  the  county,  &c.,  where  such  person  shall  have  been  apprehended : v — 

Held,  that  the  jurisdiction  of  the  two  justices  to  inquire  into  the  settlement  of  the  lunatic 
was  not  limited  to  the  time  of  making  the  order  by  which  he  was  conveyed  to  the  asylum, 
but  might  be  exercised  at  any  subsequent  time ;  and  that  no  order  could  be  made  on  the 
county  for  the  expenses,  until  they  had  inquired  into  and  failed  to  ascertain  the  place  of 
settlement 

By  sect  3  of  the  same  act,  an  appeal  is  given  to  the  overseers,  &c,  of  the  parish  in  which 
the  justices  shall  adjudge  any  such  insane  person  to  be  settled,  "  in  like  manner  and  under 
like  restrictions  and  regulations  as  against  any  order  of  removal,"  giving  reasonable  notice 
to  the  clerk  of  the  peace  of  the  county,  &c,  who  is  to  be  respondent  in  such  appeal 

Held,  that  these  provisions  come  into  operation  only  when  an  appeal  has  been  commenced ; 
and  that,  therefore,  the  keeper  of  the  asylum  was  a  proper  person  to  serve  the  notice  of 
chargeability  and  other  documents  required  by  the  Poor  Law  Acts  to  be  sent  to  the  over- 
seers of  the  parish  to  be  affected  by  the  order  of  adjudication  of  settlement 

On  an  appeal,  by  the  overseers  of  the  poor  of  the  township  of 
Sharlestone,  in  the  West  Riding  of  Yorkshire,  against  the  follow- 
ing order,  the  Quarter  Sessions  for  the  West  Riding  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case: — 

"  West  Riding  of  Yorkshire.  —  To  the  overseers  of  the  poor  of  the 
township  of  Sharlestone,  in  the  West  Riding  of  the  county  of  York, 
and  to  the  superintendent  and  treasurer  of  the  Lunatic  Asylum  at 
Stanley-cum-Wrenthorpe,  in  and  for  the  West  Riding  of  the  county 
of  York,  and  to  G.  H.,  of,  &c.,  constable.  —  Whereas,  on  this  5th  day 
of  March,  1849,  C.  Corsellis,  superintendent  and  treasurer  of  the  Lu- 
natic Asylum  of  the  West  Riding  of  York,  situate  at,  &c.,  complains 
to  us,  J.  H.  and  E.  T.,  two  of  her  Majesty's  Justices  of  the  Peace  in 
and  for  the  said  riding,  &c.,  and  gives  us  to  be  informed  that  hereto- 
fore, to  wit,  on  the  1st  of  January,  1849,  at  Foulby,  in  the  district  of 
Nostell  and  Foulby,  in  the  said  riding,  S.  Atack,  then  of  Foulby 
aforesaid,  laborer,  was  discovered  and  apprehended,  under  circum- 
stances that  then  and  there  denoted  derangement  of  his  mind,  and  a 
purpose  of  committing  a  crime  for  which,  if  then  committed  by  the 
said  S.  Atack,  he  would  then  by  law  have  been  liable  to  be  indicted, 
that  is  to  say,  the  crime  of,  &c. ;  the  said  S.  Atack  was  then,  on,  &c, 
at  Wakefield,  in  the  said  riding,  brought  before  us,  the  said  Justices, 
and  that  we  did  then  and  there  call  to  our  assistance  one  B.  K.,  a  sur- 
geon at  Wakefield,  aforesaid,  and  did  then  and  there  view  and  exam- 
ine the  said  S.  Atack,  so  apprehended  and  in  custody  as  aforesaid, 
and  then  and  there,  upon  such  view  and  examination  as  afore- 
said, were  satisfied  that  the  said  S.  Atack  was  then  insane,  and 
so  thinking  fit,  did,  by  an  order  under  our  hands  and  seals,  directed  to 
the  said  G.  H.,  who  then  was  the  constable  of  the  peace  where  the  said 
S.  Atack  was  apprehended  as  aforesaid,  &c,  cause  the  said  S.  Atack 
to  be  conveyed  to  and  placed  in  the  said  asylum,  pursuant  to  the 
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statute,  &a;  and  that  the  said  S.  Atack  was,  pursuant  to  the  said 
order  on,  &c.,  conveyed  to  and  placed  in  the  said  asylum,  and  was 
thereupon  then  received  into  the  said  asylum,  wherein  he  has  been 
ever  since  then,  until  now,  and  still  is  confined  and  in  custody,  pursuant 
to  law,  and  under  the  said  order ;  and  that  when  he  was  so  received 
therein,  he  was,  and  thence  until  now  has  been,  and  yet  is,  an  insane 
person ;  and  that  the  said  S.  Atack  is  a  poor  person,  and  without  any 
means  of  his  own,  or  of  his  relations  or  friends,  applicable  to  or  availa- 
ble for  or  towards  his  maintenance  in  the  said  asylum ;  and  that  we, 
the  said  Justices,  have  not  hitherto  inquired  into  and  ascertained  the 
place  of  the  last  legal  settlement  of  the  said  S.  Atack,  nor  has  any 
order  been  made  for  payment  of  any  sum  for  his  maintenance 
therein ;  and  that  the  place  of  the  last  legal  settlement  of  the  said 
S.  Atack,  from  the  time  of  his  discovery  and  apprehension  as  afore- 
said until  now,  has  been  and  now  is  in  the  township  of  Sharlestone, 
in  the  said  riding ;  and  that  the  said  reasonable  charges  amount  to 
the  sum  of  11.  16s.,  and  are  now  due  and  payable  to  the  said  G.  H., 
the  said  constable ;  and  that  the  reasonable  cost  of  the  maintenance 
of  the  said  S.  Atack,  in  the  said  asylum,  amounts  to  the  sum  of  7s.  6cL 
a  week ;  and  that  he,  the  said  C.  Corsallis,  is  the  superintendent  and 
treasurer  of  the  said  asylum,  and  the  person  to  whom  the  said  sum 
of  7s.  6cL  a  week  ought  to  be  paid;  and  that  the  said  asylum  is  the 
Riding  Lunatic  Asylum  of  the  said  West  Riding,  and  was,  on,  &c., 
and  still  is  situated  in  and  belonging  to  the  said  riding.  Now,  there- 
fore, we,  the  said  first-mentioned  Justices,  having,  on  the  hearing  of 
the  said  complaint  and  information,  inquired  into  and  ascertained  the 
place  of  the  last  legal  settlement  of  the  said  S.  Atack,  by  the  best 
legal  evidence  that  can  be  procured  under  the  circumstances  of  per- 
sonal legal  disability  of  the  said  S.  Atack,  that  is  to  say,  by  satisfactory 
evidence,  upon  oath  and  otherwise,  according  to  law,  do,  by  this  our 
order,  adjudge  that  the  place  of  the  last  legal  settlement  of  the  said 
S.  Atack,  during  all  the  time  aforesaid,  has  been  and  still  is  the  said 
township  of  Sharlestone,  and  that  all  and  singular  the  premises  here- 
inbefore and  in  the  said  cotiiplaint  and  information  set  forth,  are  true. 
And  we  do  thereupon  hereby  order  you,  the  overseers  of  the  poor  of 
the  said  township  of  Sharlestone,  on  behalf  of  your  said  township,  to 
pay  to  the  said  G.  EL,  the  said  constable,  the  said  sum  of  1/.  16s., 
which  it  has  been  proved  to  our  satisfaction,  upon  oath,  on  the  said 
hearing,  is  the  amount  of  the  reasonable  charges  that  have  been 
incurred  and  paid  by  the  said  G.  EL,  the  said  constable,  for  examining 
the  said  S.  Atack,  and  conveying  him  to  the  said  asylum,  as  afore- 
said. And  we  do  hereby  further  order  you,  the  said  overseers  of  the 
poor  of  the  said  township  of  Sharlestone,  to  pay,  on  behalf  of  your 
said  township,  to  the  said  C.  Corsellis,  the  superintendent  and  treas- 
urer of  the  said  asylum,  weekly  and  every  week,  the  sum  of  7$.  6<£, 
it  having  been  proved  to  our  satisfaction,  on  oath,  on  the  said  hear- 
ing, that  the  same  is  a  reasonable  charge  in  that  behalf,  for  the  main- 
tenance of  the  said  S.  Atack  in  the  said  asylum,  during  his  confine* 
ment  therein,  under  and  by  virtue  of  our  said  order,  in  that  behalf 
made,  on,  &c.,  or  until  it  shall  be  otherwise  ordered  according  to  law. 
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And  we  do  further  order  you  to  make  the  first  of  the  said  weekly 
payments  on,  &c.,  for  the  week  then  ensuing.  Given  under  our 
bands  and  seals,  at  Wakefield,  in  the  said  West  Riding,  this  5th  day 
of  March,  A.  D.  1849.  "J.  H.  (l.  s.) 

«  E.  T.  (l.  s.)  " 

S.  Atack,  the  insane  person  in  the  said  order  mentioned,  was,  on 
the  1st  of  January,  1849,  brought  before  J.  H.  and  E.  T.,  the  two  Jus- 
tices who  made  the  order,  on  a  warrant  charging  him  with  assault ; 
when  it  clearly  appeared  to  the  said  Justices  that  he  had  been  discov- 
ered and  apprehended  under  circumstances  that  denoted  a  derange- 
ment of  mind,  and  a  purpose  of  committing  some  crime,  for  which, 
if  committed,  he  would  have  been  liable  to  be  indicted.  The  said 
Justices  thereupon  called  to  their  assistance  B.  K.,  a  surgeon,  and 
being,  upon  view  and  examination  of  the  said  S.  Atack,  and  on  other 
proof,  satisfied  that  the  said  S.  Atack  was  insane,  made  an  order, 
dated  the  1st  of  January,  1849,  addressed  to  G.  H.,  the  said  constable, 
which  stated  the  above  facts,  and  commanded  him  to  convey  the  said 
S.  Atack  to  the  before-mentioned  asylum,  and  the  superintendent  of 
the  same  to  receive  him.  At  that  time  the  settlement  of  the  said 
S.  Atack  was  not  known  or  inquired  into  or  ascertained,  nor  was  the 
subject  at  all  brought  before  the  Justices  by  any  one,  nor  was  any- 
one interested  therein  summoned  or  brought  before  the  said  Justices, 
and  no  adjournment  for  that  or  any  purpose  was  applied  for  or  took 
place.  Under  the  said  last-mentioned  order,  the  said  S.  Atack  was 
at  once  taken  by  the  constable  of  Nostell  and  Foulby  to  the  Lunatic 
Asylum  for  the  West  Riding,  and  with  the  said  order,  on  the  same 
day,  there  delivered  to  and  received  by  C.  Corsellis,  the  superintend- 
ent and  treasurer  of  the  said  asylum.  On  the  5th  of  March,  1849, 
on  the  application  and  complaint  of  the  said  C.  Corsellis,  as  such  su- 
perintendent and  treasurer,  to  the  said  J.  H.  and  E.  T.,  the  same  Jus- 
tices who  made  the  said  order  of  the  1st  of  January,  they,  the  said 
Justices,  made  the  order  of  settlement  and  maintenance  firstly  herein- 
before set  out.  Up  to  that  time,  the  settlement  had  not  been  inquired 
into  or  ascertained  by  any  Justices. 

The  said  C.  Corsellis  sent  to  the  overseers  of  Sharlestone  a  copy 
of  the  said  order  of  the  5th  of  March,  1849,  and  of  the  examinations 
and  evidence  on  which  the  same  was  made,  and  also  a  statement  in 
writing,  under  his  hand,  setting  forth  the  grounds  of  his  application 
and  complaint,  and  of  the  said  first-mentioned  order,  including  the 
particulars  of  the  settlement  relied  upon  in  support  thereof,  and  witli 
them  a  notice  of  chargeability  signed  by  him.  The  overseers  of 
Sharlestone  served  notice  and  grounds  of  appeal  on  the  clerk  of  the 
peace  of  the  West  Riding,  and  under  the  said  grounds  of  appeal 
were  entitled  to  take  the  objections  hereinafter  mentioned. 

On  the  trial  of  the  said  appeal,  it  was,  and  is  now,  admitted  by  the 
appellants  that  the  said  S.  Atack  was  a  proper  person  to  be  confined 
in  the  Lunatic  Asylum ;  but  it  was  contended  by  them,  first,  that  the 
said  C.  Corsellis  had  no  authority,  as  superintendent  and  treasurer  of 
the  said  asylum,  to  complain  to  the  Justices,  or  to  sign,  give,  or  send 
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the  documents  kereinbefore  mentioned  to  the  overseers  of  Shades* 
tone.  The  appellants  took  this  as  an  objection  in  substance  to  the 
proceedings,  not  making  any  to  the  form  of  any  of  the  documents, 
which,  except  on  this  ground,  are  to  be  considered  good.  Secondly, 
the  appellants  objected  that  the  Justices,  though  the  same  who  made 
the  order  of  the  1st  of  January,  had  no  jurisdiction  to  make  that  of 
the  5th  of  March,  as  the  settlement  should  have  been  inquired  into 
at  the  time  the  order  of  the  1st  of  January  was  made,  or  that  an 
adjournment  should  have  taken  place  with  a  view  to  such  inquiry ; 
that  neither  an  inquiry  nor  adjournment  having  taken  place  on  the 
1st  of  January,  the  said  Justices  should  then  have  made  an  order  of 
maintenance  on  the  treasurer  of  the  West  Riding  of  Yorkshire,  but 
that  at  all  events  they  had  no  jurisdiction  to  commence  a  new  inquiry 
subsequently  into  the  settlement  of  the  said  S.  Atack. 

On  both  of  these  objections  the  Court  of  Quarter  Sessions  ruled 
in  favor  of  the  appellants,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench.  If  the  Court  should  be  of  opinion  that  either  of  the 
objections  ought  to  have  prevailed,  then  the  order  of  Sessions  was  to 
be  confirmed ;  if  otherwise,  the  order  of  Sessions  was  to  be  quashed, 
and  the  original  order  confirmed. 

Pashley  and  Pickering,  in  support  of  the  order  of  Sessions.  The 
first  objection  to  this  order  is,  that  the  superintendent  of  the  Lunatic 
Asylum  was  not  the  proper  person  to  send  the  copies  of  the  exam- 
inations, and  the  other  documents  required  to  be  sent  under  the  Poor 
Law  Acts,  the  provisions  of  which  as  to  appeals  are  incorporated  in 
the  act  now  in  question.  The  1  &  2  Vict  c.  14,  s.  2,  provides  that 
the  clerk  of  the  peace,  and  not  the  keeper  of  the  asylum,  is  to  be  re- 
spondent ;  he,  therefore,  should  have  served  these  documents. 

[Erle,  J.     The  respondent  is  only  a  consequence  of  the  appeal.] 

The  necessary  documents  should  have  been  sent  by  the  party  who 
subsequently  becomes  the  respondent  How  can  it  be  right  that  the 
respondent  should  be  bound  by  an  issue  which  he  has  never  raised  ? 
i^nd  it  would  not  be  fair  to  saddle  the  county  with  the  expense  of 
maintaining  the  lunatic  because  the  keeper  of  the  asylum  had  sent 
insufficient  particulars  of  the  settlement  If  the  order  is  served  by  a 
-wrong  party,  the  only  mode  of  getting  rid  of  it  is  by  appeal,  as  it  is 
voidable,  not  void.  It  is  like  the  case  where  a  notice  of  chargeability 
is  sent,  signed  by  one  overseer  only ;  there  it  can  only  be  avoided  by 
appeal.  The  Queen  v.  Westbury,  5  Q,.  B.  Rep.  500,  and  Tlie  Queen 
v.  The  Justices  of  the  West  Riding,  13  Law  J.  Rep.  (n.  s.)  M.  C.  39. 

[Coleridge,  J.  The  present  case  is  put  as  one  of  service  by  a 
mere  stranger.J 

Still,  as  the  order  is  valid  on  its  face,  it  must  be  appealed  against 
The  Queen  v.  The  Justices  of  Middlesex,  5  Dowl.  &  L.  P.  C.  9 ;  s.  c.  16 
Law  J.  Rep.  (n.  s.)  M.  C.  109,  and  The  Queen  v.  The  Justices  of 
Glamorganshire,  18  Law  J.  Rep.  (n.  s.)  M.  C.  118,  show  that  all  the 
regulations  of  the  Poor  Law  Acts  are  imported  into  proceedings  un- 
der these  Lunatic  Acts.  Secondly,  as  to  the  main  point  in  the  case. 
The  Justices  had  no  power  to  inquire  into  the  settlement  of  the  luna- 
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tic  at  any  time  subsequent  to  his  being  sent  to  the  asylum,  at  which 
time  the  county  became  charged  with  his  maintenance  in  conse- 
quence of  his  settlement  not  being  ascertained.  By  1  &  2  Vict-  c: 
14,  s.  2,  a  criminal  lunatic  may  be  sent,  by  an  order  of  two  Justices, 
to  an  asylum,  and  "  it  shall  be  lawful  for  the  said  Justices  to  inquire 
into  and  ascertain,  by  the  best  legal  evidence  that  can  be  procured 
under  the  circumstances  of  personal  legal  disability  of  such  insane 
person,  &c.,  the  place  of  the  last  legal  settlement  of  such  person,"  and 
a  such  two  Justices  "  are  empoweited  to  make  an  order  on  the  parish 
where  they  adjudge  the  lunatic  to  be  settled  for  the  reasonable  charges 
of  his  examination  and  conveyance  to  the  asylum,  and  also  for  a 
weekly  sum  as  costs  of  his  maintenance  in  the  asylum;  and  the 
section  proceeds,  "  and  where  such  place  of  settlement  cannot  be  as- 
certained, such  order  shall  be  made  upon  the  treasurer  of  the  county, 
&c.,  where  such  person  shall  have  been  in  custody  or  apprehended." 
Unless  the  statutory  provisions  are  complied  with,  no  order  can  be 
good. 

[Lord  Campbell,  C.  J.  How  can  it  be  said  that  the  place  of  set- 
tlement cannot  be  ascertained  until  some  attempt  to  ascertain  it  has 
been  made  ?] 

The  leading  object  of  the  statute  is  to  secure  an  order  for  mainte- 
nance on  some  person  or  persons  in  the  first  instance ;  and  if  the 
settlement  is  not  ascertained  when  the  lunatic  is  sent  to  the  asylum 
so  as  to  warrant  an  order  on  the  parish  of  settlement,  the  county  be- 
comes charged  with  the  expenses,  and  no  inquiry  at  a  subsequent 
time  can  take  off  that  liability  which  has  attached.  The  Queen  v. 
Darton,  12  Ad.  &  E.  78 ;  s.  c.  9  Law.  J.  Rep.  (n.  s.)  M.  C.  78,  and 
The  Queen  v.  Heyop,  8  Q,  B.  Rep.  547 ;  s.  c.  15  Law  J.  Rep.  (n.  s.) 
M.  C.  70. 

[Erle,  J.  Then,  if  at  the  moment  when  a  dangerous  lunatic  is 
captured,  none  of  the  bystanders  happens  to  know  where  he  is  settled, 
no  adjudication  can  be  made  afterwards  though  the  settlement  is 
perfectly  clear  ?J 

Not  after  he  nas  been  conveyed  to  the  asylum.  The  power  to  give 
costs  of  maintenance  contained  in  this  statute  does  not  extend  to  past 
maintenance ;  thereby  showing  that  it  was  not  contemplated  that  the 
order  would  be  made  after  the  lunatic  had  been  removed  to  the 
asylum.  The  keeper  of  the  asylum  cannot  be  bound  to  receive  the 
lunatic,  if  nobody  is  bound  to  pay  for  him.  No  difficulty  can  arise 
from  requiring  this  order  to  be  made  in  the  first  instance,  and  if  the 
settlement  cannot  be  ascertained  at  the  moment,  the  inquiry  may  be 
adjourned,  and  the  lunatic  may  be  detained  in  safe  custody  during  the 
adjournment. 

Lord  Campbell,  C.  J.  What  power  have  the  Justices  to  detain 
him  ?] 

They  may  do  so  either  at  common  law  or  by  virtue  of  the  statute, 
for  it  would  be  during  the  inquiry. 

[Wiohtman,  J.  Who  would  be  liable  to  pay  the  costs  of  keeping 
the  lunatic  meanwhile  ?] 

They  might  be  recovered  as  parcel  of  the  expenses  of  the  examine 
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tion.  At  all  events,  this  presents  no  greater  difficulty  than  ordering 
the  past  maintenance  in  the  asylum,  as  must  be  contended  for  on  the 
other  side. 

[Lord  Campbell,  C.  J.  The  "charges  of  examining"  apply  to  the 
view  and  examination  by  the  Justices  and  medical  man  before  men- 
tioned, and  not  to  an  inquiry  into  the  settlement.] 

There  are  no  words  in  this  act  giving  power  to  the  Justices  to  in- 
quire into  the  settlement  from  time  to  time,  as  in  8  &  9  Vict.  c.  126, 
and  some  other  statutes  relating  to  lunatics ;  and  therefore  an  argu- 
ment is  raised,  that  it  was  intended  to  limit  the  inquiry  in  point  of 
time.  The  8  &  9  Vict,  c  126,  does  not  apply  to  criminal  lunatics,  so 
as  to  extend  the  provisions  of  1  &  2  Vict  c.  14. 

Overend  and  Hardy  were  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  The  first  objection  has  been  sufficiently 
answered  by  the  observations  of  the  Court  during  the  argument 
The  main  question  is,  whether  the  magistrates  had  jurisdiction  to 
make  this  order  on  the  5th  of  March ;  and  on  a  just  construction  of 
the  statute  1  &  2  Vict  c  14,  I  think  they  had.  The  words  of  sect. 
2  are  very  clear :  they  give  power  to  the  said  two  Justices,  that  is,  the 
same  who  have  sent  the  lunatic  to  the  asylum,  to  inquire  into  and 
ascertain,  by  the  best  legal  evidence  that  can  be  procured  under  the 
circumstances  of  personal  legal  disability  of  such  insane  person  or 
dangerous  idiot,  the  place  of  the  last  legal  settlement  of  such  person. 
This  inquiry  is  not  confined  to  any  particular  moment  of  time ;  but 
it  is  further  provided,  that  "  where  such  place  of  settlement  .cannot  be 
ascertained,"  an  order  shall  be  made  on  the  county  where  such  person 
was  apprehended.  Now,  here  the  jurisdiction  of  the  Justices  never 
had  been  exercised,  because  they  never  had  inquired.  It  would  lead 
to  great  inconvenience  if,  no  inquiry  having  been  made  at  the  time 
of  sending  to  the  asylum,  none  could  afterwards  be  made.  The 
county  could  not  be  fixed,  because  it  would  not  be  a  case  where  the 
settlement  could  not  be  ascertained ;  and  the  parish  could  not  be 
fixed,  because  no  settlement  would  have  been  ascertained.  Be- 
sides, it  can  hardly  be  supposed  that  the  legislature  would  enact 
any  thing  so  unreasonable  as  that  the  momenta  dangerous  lunatic  is 
brought  before  the  Justices,  they  must,  eo  instanti,  adjudicate  on  his 
settlement,  without  any  means  of  inquiring,  and  make  an  order  on 
the  county,  whereby  the  parish  is  permanently  discharged,  in  case 
they  cannot  then  and  there  ascertain  the  settlement  •  The  words 
of  the  statute  admit  of  the  more  reasonable  construction,  that 
this  may  be  done  at  a  future  time.  Therefore,  neither  of  the 
objections  raised  should  prevail,  and  the  order  of  Sessions  must  be 
quashed. 

Coleridge,  J.     The  first  objection  is,  that  the  treasurer  or  keeper 
of  the  asylum  had  no  right  to  complain  or  send  the  documents  re- 
quired by  the  Poor  Law  Act     It  is  admitted  that,  except  for  this 
voju  i.  24 
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objection,  the  documents  are  perfectly  regular,  and  it  is  therefore  an 
objection  merely  to  the  form  of  proceeding,  and  we  must  see  clearly 
that  some  statute  makes  it  necessary  that  these  documents  should  be 
sent  by  the  clerk  of  the  peace,  who  is  to  be  the  future  respondent. 
The  statute  1  &  2  Vict  c.  14,  says  nothing  as  to  what  is  to  be  done 
on  the  part  of  the  persons  who  seek  to  charge  the  parish ;  the  pro- 
vision is,  merely  that  the  appeal  is  to  be  under  like  conditions  and  re- 
strictions as  an  appeal  against  an  order  of  removal.  That  affects  the 
appellants  only,  who,  in  point  of  fact  as  well  as  of  form,  are  bound  to 
comply  with  those  conditions.  As  to  the  second  and  more  important 
point,  we  must  construe  the  statute  as  we  should  do  the  day  after  it 
passed.  In  so  doing,  the  argument  drawn  from  the  different  language 
of  subsequent  acts  cannot  arise.  But  it  by  no  means  follows,  that 
because  general  words  are  used  in  this  act,  they  may  not  have  the 
same  construction  as  the  more  particular  words  found  in  the  new  Lu- 
natic Act  The  only  restraint  imposed  by  the  language  of  the  1  &  2 
Vict  c.  14,  is,  that  the  same  two  Justices  who  make  the  order  for  re- 
moving the  lunatic  to  the  asylum  must  ascertain  the  settlement  It 
is  said  that  this  leads  to  the  inference,  that  these  acts  must  be  done  at 
once,  or,  at  all  events,  with  only  an  adjournment  But  if  the  words 
are  large  enough  (as  I  think  they  are)  to  admit  of  a  different  construc- 
tion, we  cannot  restrain  them  in  the  way  proposed,  when  we  consider 
the  vast  inconvenience  which  would  here  result  from  our  so  doing. 

Wightman,  J.  I  am  of  the  same  opinion  on  both  points.  As  to 
the  first,  I  will  not  repeat  the  reasons  already  given.  With  respect 
to  the  second  objection,  as  to  the  jurisdiction  of  the  magistrates,  the 
provision  is,  that  if,  on  an  inquiry  into  the  settlement,  it  is  ascertained, 
an  order  is  to  be  made  immediately  on  the  parish ;  if  it  cannot  be 
ascertained,  the  order  is  to  be  made  on  the  county ;  and  the  argument 
raised  is,  that  the  inquiry  must  take  place  at  the  time  of  making  the 
order  sending  the  lunatic  to  the  asylum.  That  would  produce  so 
much  inconvenience,  that,  unless  the  words  imperatively  require  such 
a  construction,  we  ought  not  to  adopt  it  The  question  may  arise 
when  there  are  no  means  of  inquiring  at  the  time  into  the  settlement, 
though  it  may  be  necessary  to  convey  the  lunatic  at  once  to  the  asy- 
lum. Therefore,  unless  we  are  forced  by  precise  words,  we  ought  not 
to  agree  to  the  argument  contended  for  by  the  appellants.  I  find  no 
such  words ;  and,  therefore,  the  order  is  good,  and  the  decision  of  the 
Sessions  wrong. 

A 

Erle,  J.  It  is  clear  that  the  analogy  to  appeals  against  orders  of 
removal  is  to  be  followed,  so  far  as  it  can  be.  Now,  adopting  the  pro- 
vision in  the  Poor  Law  Act,  the  party  to  be  benefited  by  the  order  is 
the  party  who  ought  to  take  steps  to  enforce  it.  The  keeper  of  the 
asylum  at  whose  expense  the  lunatic  is  maintained  until  some  order 
of  maintenance  is  made,  is,  according  to  analogy,  the  party  to  send 
the  requisite  documents  to  the  overseers  of  the  parish  charged  by  the 
order.  The  provisions  according  to  which  the  appeal  is  to  be  con* 
ducted  come  into  operation  as  soon  as  the  appeal  begins,  but  not 
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before ;  and  there  is  a  provision  that  the  clerk  of  the  peace,  and  not 
the  party  who  sends  the  documents,  is  to  be  the  respondent  in  the 
appeal.  As  to  the  second  point,  the  words  of  the  act  are  not  confined, 
as  is  contended  for  by  the  appellants,  but  they  allow  an  inquiry  at  a 
future  period ;  and  certainly  convenience  requires  that  this  should  be 
so. — Order  of  Sessions  quashed. 
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November  11,  1850. 

Maintenance,  Costs  of —  Suspended  Order — 4  Sf  5  Will.  4, 

c.  74,  s.  84. 

The  costs  of  maintenance  of  a  pauper,  while  remaining  in  a  parish  under  a  suspended 
order  of  removal,  may  be  recovered  against  the  parish  to  which  he  is  adjudged  to  belong, 
by  an  order  of  two  justices,  under  sect  84  of  stat  4  &>  5  Will.  4,  c.  76. 

A  rule  had  been  obtained,  calling  upon  two  Justices  of  the  Peace 
for  the  county  of  Norfolk,  and  also  on  the  overseers  of  Chedgrave,  in 
that  county,  to  show  cause  why  an  order  should  not  be  made  by  the 
said  Justices,  commanding  the  late  or  present  overseers  of  Chedgrave 
to  pay  to  the  overseers  of  the  parish  of  Barford,  in  the  same  county, 
the  sum  of  97 L  5&,  for  the  costs  incurred  by  the  said  parish  of  Barford, 
by  reason  of  the  suspension  of  an  order  of  removal  from  Barford  to 
Chedgrave  of  J.  H.  Grower  and  his  wife  and  children. 

The  circumstances  out  of  which  this  motion  arose  appear  in  The 
Queen  v.  Chedgrave,  12  Q,.  B.  Rep.  206 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  M. 
C.  54,  in  which  this  Court  decided  that  the  pauper  having,  since  the 
making  and  suspension  of  the  order  of  removal,  become  irremovable 
under  the  9  &  10  Vict.  c.  66,  an  order  for  the  costs  occasioned  by  the 
suspension  could  not  be  supported  under  35  Geo.  3,  c.  101,  and  49 
Geo.  3,  c.  124,  because  the  pauper  was  neither  dead  nor  removed. 
The  present  rule  was  founded  on  the  4  &  5  Will.  4,  c.  76,  s.  84. 
Notice,  and  a  copy  of  the  order  of  removal,  and  a  copy  of  the  exami- 
nation upon  which  the  order  was  made,  were  given  to  the  overseers 
of  Barford  within  ten  days  of  the  order  being  made. 

Archbold  now  showed  cause.  The  4  &  5  Will.  4,  c.  76,  s.  84,  pro- 
vides that  "  the  parish  to  which  any  poor  person,  whose  settlement 
shall  be  in  question  at  the  time  of  granting  relief,  shall  be  admitted, 
or  finally  adjudged  to  belong,  shall  be  chargeable  with  and  liable  to  pay 
the  cost  and  expense  of  the  relief  and  maintenance  of  such  poor  per- 
son ;  and  such  cost  and  expense  may  be  recovered  against  such  parish 
in  the  same  manner  as  any  penalties  and  forfeitures  are  by  this  act 
recoverable.     Provided  always,  that  no  charges  or  expenses  of  relief 

J  20  Law  J.  Rep.  (w.  s.)  M.  C.  2&    14  Jur.  1092. 
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or  maintenance  shall  be  recoverable  under  a  suspended  order  of  re- 
moval, unless  notice  of  such  order  of  removal,  with  a  copy  of  the  same, 
and  of  the  examination  upon  which  such  order  was  made,  shall  have 
been  given  within  ten  days  of  such  order  being  made  to  the  overseers 
of  the  poor  of  the  parish  to  whom  such  order  is  directed."  There  are 
two  objections  to  this  section  applying :  first,  it  does  not  repeal  the 
express  provision  of  the  35  Geo.  3,  c.  101,  as  to  costs  of  suspended 
orders,  which  it  expressly  recognizes  in  the  proviso;  and  therefore 
such  costs  cannot  be  given  in  any  other  cases  than  under  the  old  act. 
The  two  acts,  being  part  of  the  same  code,  must  be  read  together,  and 
the  latter  will  not  repeal  the  former,  except  by  express  words  or  neces- 
sary implication,  Per  Lord  Mansfield,  in  The  Earl  of  Ailesbwry  v. 
Pattison,  1  DougL  30. 

[Erle,  J.  May  not  the  latter  provision  be  cumulative  ?  The  for- 
mer act  does  not  say  that  costs  shall  only  be  given  in  case  of  death 
or  removal.] 

The  King  v.  The  Poor  Law  Commissioners,  in  re  St.  Pancras,  6  Ad. 
&  E.  1 ;  s.  c.  6  Law  J.  Rep.  is.  s.)  M.  C.  41,  is  in  point  But,  sec- 
ondly, the  4  &  5  Will.  4,  c.  76,  s.  84,  does  not  at  all  apply  to  costs 
occasioned  by  superseding  an  order.  That  section  was  introduced 
solely  for  the  purpose  of  providing  for  the  costs  incurred  during  the 
twenty-one  days,  or  the  time  through  which  an  appeal  extended.  Be- 
fore that  act,  no  such  costs  could  be  incurred,  for  there  was  no  griev- 
ance against  which  an  appeal  would  lie  until  the  pauper  was  removed ; 
but  the  appeal  being  given  against  the  service  of  the  order,  it  was 
necessary  to  provide  for  those  costs.  Besides,  the  costs  contemplated 
by  that  section  can  only  be  given  by  the  Quarter  Sessions  who  hear 
the  appeal. 

[Coleridge,  J.  That  cannot  be  so  where  the  settlement  is  admitted ; 
and,  moreover,  they  are  to  be  recovered  in  the  same  way  as  penalties 
and  forfeitures,  which  is,  by  sect  101,  by  conviction  by  two  Justices.] 

Palmer  and  WorUedge  were  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J.  This  case  clearly  falls  within  4  &  5  Will. 
4,  c.  76,  s.  84,  which  applies  to  suspended  orders  of  removal  as  well  as 
others.  The  conditions  required  by  the  35  Geo.  3,  c.  101,  have  now 
been  fulfilled;  the  pauper  has  been  removed  and  is  at  Chedgrave, 
and  there  is  nothing  in  the  later  act  which  is  inconsistent  with  the 
provisions  of  the  prior  statute. 

Coleridge,  J.  It  is  admitted  that  if  this  case  were  governed  by 
sect  84  in  its  ordinary  meaning,  the  order  for  costs  ought  to  be 
made.  But  it  is  argued  that  the  section  must  be  restricted  to  the  costs 
which  have  been  incurred  during  the  twenty-one  days  after  the  ser- 
vice of  the  order.  I  see  no  ground  for  so  restraining  it  The  settle- 
ment of  these  paupers  is  clearly  in  Chedgrave.  An  order  was  made 
and  suspended,  and  in  the  interval  the  statute,  9  &  10  Vict  c.  66, 
passed,  which  made  them  irremovable;  but  it  did  not  alter  their 
settlement     We  held  in  the  former  case  that  the  removal  was  wrong* 
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fill ;  bat  that  the  right  to  appeal  was  lost  by  the  party's  own  laches. 
Bat  the  paupers  were  in  fact  removed  to  the  place  where  their  set- 
tlement was  adjudged  to  be ;  if  so,  the  case  is  within  sect  84  of  4 
&  5  Will.  4,  c.  76.  If  that  clause  does  not  apply  to  suspended 
orders,  I  see  no  meaning  in  the  proviso ;  and  looking  to  that  proviso, 
it  is  dear  that  all  the  terms  required  by  it  have  been  complied  with. 

Wightman,  J.,  and  Erle,  J.,  concurred.  —  Rule  absolute. 
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November  9,  1850. 

Ratability  —  Liability  to  Poor  Rate  —  Commissioners  for  making' 
Improvements  —  4  Vict  c.  16  —  Public  Pump-Room —  Beneficial 
Occupation  —  Purposes  of  Local  Act —  Public  and  Private  Advan- 
tage. 

Under  an  act,  4  Vict  c  16,  Commissioners  were  appointed  for  the  improvement  of  H-, 
within  certain  limits,  containing  parts  of  several  townships ;  and  the  property  in  all  the 
public  wells  or  springs  of  medicinal  or  mineral  waters,  within  the  said  limits,  was  vested 
in  the  said  Commissioners,  and  they  were  empowered  to  add  to  or  alter  the  existing  erec 
tions  over  the  said  springs,  and  to  erect  a  pump-room  over  the  sulphur  water  springs. 
The  act  also  gave  them  special  powers  with  reference  to  the  maintaining  of  footways,  the 
obstruction,  cleansing,  and  lighting  of  the  streets,  the  removal  of  dirt  and  rubbish  from 
houses  and  premises,  the  preventing  of  nuisances,  the  providing  a  proper  market,  and  fur- 
ther empowered  them  to  make  annual  rates  upon  the  owners  of  property  within  the  limits 
of  the  act ;  the  money  arising  therefrom,  as  also  all  other  moneys  received  under  the  act, 
to  be  applied  entirely  in  paying  off  all  moneys  borrowed  on  the  rates,  and  defraying  the 
expenses  incurred  in  carrying  out  the  purposes  of  the  act  A  pump-room  was  afterwards 
built,  under  the  power  for  that  purpose  given  by  the  act,  which  was  open  to,  and  used  by, 
the  public  generally,  subject  only  to  a  small  payment  to  the  Commissioners,  and  certain 
other  regulations  imposed,  by  the  act :  — 

Held,  that  the  Commissioners  were  properly  rated  as  occupiers  and  owners  of  such  pump- 
room,  to  the  relief  of  the  poor  or  one  of  the  townships  in  part  within  the  limits  of  the 
act,  the  purposes  for  which  they  were  appointed  not  being  for  the  public  advantage  only. 

This  was  an  appeal  by  the  Commissioners  of  High  and  Low  Har- 
rogate against  a  rate  made  for  the  relief  of  the  poor  of  the  township 
of  Pannal,  in  the  West  Riding  of  York,  bearing  date  the  28th  of 
June,  1849.  The  Quarter  Sessions  had  confirmed  the  rate  upon 
appeal,  subject  to  the  opinion  of  this  Court  on  the  following  case :  — 

The  rate  in  question  was  laid  upon  the  Commissioners  as  occupi- 
ers and  owners  of  a  pump-room,  situate  in  the  township  of  Pannal, 
built  under  the  powers  of  an  act  of  the  4  Vict.  c.  16,  under  which 
also  the  Commissioners  are  constituted  for  carrying  the  act  into  exe- 
cution.    It  is  a  public  act,  and  to  be  considered  part  of  the  case.9 

l  20  Law  J.  Rep.  (if.  s.)  M.  C.  25. 

*  The  following  are  the  more  material  sections  of  the  act:  — 
70.  And  be  it  enadtd,  That  all  the  money  which  shall  be  raised  on  the  credit  of  the 
'—  hereby  authorised  to  be  levied  or  raised  or  collected  by  virtue  of  this  act  shall 

24# 
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The  pump-room  was  built  in  1842,  and  has  ever  since  been  open 
to  and  used  by  the  public,  on  the  terms  specified  by  the  89th  section 
of  the  said  act,  and  every  person  has  been  entitled  to  use  it  on  those 
terms.  By  the  88th  section  of  the  said  act,  provision  is  made  for  a 
free  pump  outside  the  pump-room,  and  such  free  pump  was  made 

r-m -i — -      --  i      i  ■       i»  i 

be  applied,  in  the  first  place,  in  paying  the  expenses  of  obtaining  and  passing  this 
act,  or  incident  thereto,  and  afterwards  in  making  such  permanent  improvements  within 
the  limits  of  this  act  as  are  hereby  authorized,  and  as  the  Commissioners  shall  direct 
to  be  made. 

87.  And  be  it  enacted.  That  for  better  protecting  all  the  public  wells  or  springs  of 
medicinal  or  mineral  waters  now  or  hereafter  to  be  discovered,  situate  contiguous  to 
or  within  or  upon  the  stray,  or  two  hundred  acres  of  waste  land,  hereinbefore  men- 
tioned in  the  townships  of  Bilton-with-Harrogate  and  Pannal  aforesaid,  and  securing 
the  same  from  being  destroyed,  polluted,  or  injured,  and  controlling  the  superintend* 
ence  and  usage  thereof,  the  same  shall  be  deemed  to  be  the  property  of,  and  are  hereby 
vested  in,  the  Commissioners  for  the  time  being,  appointed  by  virtue  of  this  act,  and 
who  are  hereby  empowered,  by  their  clerk,  to  bring  any  action,  or  prefer  any  bill  of 
indictment  or  information,  as  the  case  shall  require,  against  any  person  who  shall  do 
any  act  that  may  destroy,  pollute,  or  injure  the  said  wells  or  springs,  or  any  building, 
erection,  cistern,  reservoir,  or  apparatus  in  any  way  connected  therewith,  and  either 
flow  or  hereafter  erected  or  placed  for  the  better  protection  and  preservation  of  the 
said  wells  or  springs. 

88.  And  be  it  enacted,  That  for  the  purpose  of  securing  a  larger  and  better  supply 
of  sulphur  water  from  the  old  sulphur  water  springs  at  Low  Harrogate  aforesaid,  and 
for  protecting  and  securing  them,  and  all  otner  the  wells  or  springs  aforesaid,  from 
destruction,  pollution,  and  injury,  and  for  affording  greater  convenience  and  accom- 
modation to  the  visitors  resorting  to  Harrogate  for  the  benefit  of  the  said  waters,  it 
shall  be  lawful  for  the  Commissioners  to  make  such  additions  or  alterations  to  the 
present  erections  over  all  or  any  of  the  said  springs,  or  to  the  basins  or  reservoirs 
thereto  belonging,  and  to  erect  a  pump-room  or  other  building  over  the  said  sulphur 
water  springs,  with  suitable  basins,  cisterns,  reservoirs,  pumps,  and  apparatus,  and  to 
lock  up  or  otherwise  secure  all  or  any  of  the  said  wells,  basins,  or  pumps  from  ten 
o'clock  every  evening  until  half  past  five  on  the  following  morning :  Provided  always, 
that,  for  the  purpose  of  affording  free  access  to  all  persons  whomsoever  resorting  to 
the  said  wells  for  the  purpose  of  drinking  the  said  mineral  waters,  free  from  any 
charge  whatever,  between  the  hours  of  half  past  five  o'clock  in  the  morning  and  ten 
o'clock  at  night,  if  the  said  sulphur  water  wells  shall  be  enclosed,  and  a  pump-room 
or  other  building  erected  over  the  same,  the  Commissioners  shall  in  that  case  cause 
to  be  erected,  and  at  all  times  thereafter  kept  in  good  repair,  a  pump  with  a  conduct- 
ing pipe  inserted  into  the  principal  basin  or  reservoir  of  the  said  sulphur  water  spring 
or  springs,  to  be  placed  outside  of  any  such  pump-room  or  other  buildings,  so  as 
from  time  to  time,  and  at  all  times  thereafter,  within  the  hours  last  aforesaid,  to 
allow  water  to  be  obtained  therefrom  with  the  same  facility  and  in  as  pure  a  state 
as  the  same  is  obtained  in  or  from  the  said  pump-room ;  but  no  bottling  of  water  shall 
be  allowed  at  the  said  sulphur  water  wells  or  pump  earlier  than  eleven  o'clock  in  the 
morning  nor  later  than  ten  o'clock  at  night,  and  no  water  shall  be  drawn  from  the  old 
sulphur  water  wells  for  the  purpose  of  being  taken  away  in  barrels  or  similar  large 
vessels,  except  the  surplus  or  waste  water  that  shall  run  or  be  conveyed  into  a  reser- 
voir provided  for  collecting  bathing  water. 

89.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners  to  cause  to  be 
levied,  from  the  persons  using  or  frequenting  the  said  pump-room  or  other  erections 
over  the  said  wells  or  springs,  a  reasonable  charge,  not  exceeding  in  the  whole  the 
sum  of  Is.  6d,  per  week  for  each  person,  such  charge  being  according  to  a  printed 
scale,  which  shall  at  all  times  remain  hung  up  in  the  said  pump-room  or  other  erec- 
tions, for  inspection  by  those  frequenting  the  same. 

95.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners  to  flag  or  make, 
with  such  materials  as  they  shall  think  fit,  any  cause  ways  or  footways  for  the  use  of 
foot  passengers  in  or  on  the  sides  of  any  street  within  the  limits  of  this  act 

96.  Andbe  it  enacted,  That  all  causeways  or  footways  within  the  limits  of  this  act, 
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when  the  pump-room  was  built,  and  has  always  since  been  used  by 
those  who  desired  it  without  any  payment  whatsoever  by  them.  Ever 
since  the  opening  of  the  pump-room,  the  Commissioners  have  held 
it  in  their  own  hands,  except  for  about  two  years  next  before  the 
making  of  the  said  rate,  when  it  was  let  at  a  yearly  rental  of  445/. 

whether  made  by  the  Commissioners  or  otherwise,  which  the  Commissioners  shall 
deem  necessary  to  be  kept  up  by  themselves  under  the  provisions  of  this  act,  shall  be 
kept  in  repair  by  the  Commissioners. 

98.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Commissioners  from  time  to 
time  to  cause  such  common  sewers,  drains,  vaults,  culverts,  watercourses,  wells,  and 
pumps  as  they  may  think  necessary,  to  be  constructed  in  or  under  any  street  within 
the  limits  of  this  act;  and  also  to  cause  any  of  the  common  sewers,  drains,  vaults, 
culverts,  and  watercourses,  public  wells  or  pumps,  which  now  are  or  hereafter  shall 
be  within  the  same,  to  be  altered,  repaired,  cleansed,  and  completed,  as  to  them  shall 
seem  necessary,  and  to  carry  and  continue  the  same  into  and  through  any  lands  within 
the  limits  of  this  act 

102.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners  from  time  to 
time  to  cause  the  houses  and  buildings  in  the  streets  within  the  limits  of  this  act  to 
be  numbered,  and  to  cause  to  be  affixed  or  painted,  in  a  conspicuous  part  of  some 
house,  building,  or  place  at  or  near  each  end,  corner,  or  entrance  of  every  such  street, 
the  name  by  which  such  street  is  to  be  known ;  and  if  any  person  shall  destroy,  pull 
down,  or  deface  any  such  number  or  name,  or  shall  put  up  any  number  or  name  dif- 
ferent to  the  number  or  name  put  up  by  the  Commissioners,  he  Bhall  forfeit  a  sum  not 
exceeding  40*.  for  every  such  offence. 

103.  And  be  it  enacted,  That  if  the  Commissioners  shall  consider  any  porch,  shed, 
projecting  window,  step,  cellar,  cellar  door  or  window,  sign,  sign  post,  sign  iron, 
show  board,  window  shutter,  wall,  gate,  or  fence,  or  any  other  obstruction  or  projec- 
tion hereafter  to  be  placed  against  or  in  front  of  any  house  or  building,  to  be  an  an- 
noyance in  consequence  of  the  same  projecting  into,  endangering,  or  rendering  less 
commodious  the  passage  along  any  street  within  the  limits  of  this  act,  it  shall  be  law- 
ful for  them  to  give  notice  in  writing  to  the  owner  or  occupier  of  such  house  or 
building  to  remove  such  obstruction  or  projection,  or  to  alter  the  same  in  such  manner 
as  the  Commissioners  shall  think  fit;  and  such  owner  or  occupier  shall,  within  seven 
days  after  the  service  of  such  notice  upon  him,  remove  such  obstruction  or  projection, 
or  alter  the  same  in  such  manner  as  shall  have  been  directed  by  the  Commissioners. 

104.  And  with  regard  to  all  obstructions  or  projections  of  a  like  kind  as  those  be- 
fore mentioned,  which  have  been  erected  or  placed  against  or  in  front  of  any  house 
in  any  street  or  public  place  before  the  passing  of  this  act,  be  it  enacted,  That  it  shall 
be  lawful  for  the  Commissioners,  if  they  shall  consider  any  such  obstruction  or  pro- 
jection to  be  an  annoyance  in  consequence  of  the  same  projecting  into,  endangering, 
or  rendering  less  commodious  the  passage  along  any  street  within  the  limits  of  this 
act,  to  cause  the  same  to  be  removed  or  altered  as  they  shall  think  fit:  Provided  al- 
ways, that  the  Commissioners  shall  give  notice  in  writing  of  such  intended  removal 
or  alteration  to  the  owner  or  occupier  against  or  in  front  of  whose  house  or  building 
such  obstruction  or  projection  shall  be,  fourteen  days  before  such  alteration  or  removal 
shall  be  commenced,  and  shall  make  reasonable  compensation  to  every  person  who 
shall  incur  any  loss  or  damage  by  such  removal  or  alteration. 

108.  And  be  it  enacted,  That  when  any  house  or  building,  any  part  of  which  now 
projects  beyond  the  regular  line  of  the  street,  or  beyond  the  front  of  the  house  or 
building  on  either  side  thereof  in  any  street  within  the  limits  of  this  act,  shall  be 
taken  down  to  be  rebuilt  or  altered,  the  same  shall  be  set  back  to  the  line  of  the* 
street,  or  the  line  of  the  adjoining  house  or  building,  in  such  manner  as  the  Commis- 
sioners shall  direct  for  the  improvement  of  such  street ;  and  when  the  next  house  or 
building  shall  not  adjoin  the  house  or  building  to  be  so  taken  down,  but  shall  be  sepa- 
rated therefrom,  then  the  same  shall  be  set  back  to  the  line  of  such  street:  Provided 
always,  that  the  Commissioners  shall  make  full  compensation  to  any  such  owner  for 
any  loss  or  damage  he  may  sustain  in  consequence  of  his  house  being  set  back  ac- 
cording to  the  provisions  herein  contained. 

119.  And  be  it  enacted,  That  if  any  building  or  excavation,  or  any  land  or  place, 
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to  a  Mr.  Fletcher,  as  tenant  to  them.  During  his  occupation,  he  was 
rated  in  respect  of  it;  but  neither  before  nor  since  his  tenancy  were 
the  Commissioners  ever  rated,  until  the  rate  appealed  against  was 
made. 

It  is  admitted  that  several  of  the  townships  included  within  the 

contiguous  to  any  street  within  the  limits  of  this  act,  shall,  for  want  of  sufficient  re- 
pair, protection,  or  enclosure,  be  dangerous  to  the  passengers  along  such  street,  it 
shall  be  lawful  for  the  Commissioners  to  cause  the  same  to  be  repaired,  protected,  or 
enclosed,  so  as  to  prevent  any  danger  therefrom ;  and  the  charges  of  such  repair,  pro- 
tection, or  enclosure  shall  be  repaid  to  the  Commissioners  by  the  owner  of  the  prem- 
ises so  repaired,  protected,  or  enclosed. 

123.  And  be  it  enacted,  That  it  shall  be  lawful  fox  the  Commissioners  from  time  to 
time  to  tsause  all  or  any  of  the  streets  within  the  limits  of  this  act  to  be  cleansed  and 
watered,  and  the  dirt,  ashes,  and  rubbish,  except  any  such  as  shall  be  reserved  by  the 
occupiers  for  their  own  use,  to  be  removed  from  any  house  or  premises  within  the 
limits  of  this  act,  at  such  time  and  in  such  manner  as  they  shall  appoint 

126.  And  be  it  enacted,  That  if  any  foundery,  candle-house,  melting-house,  melting- 
place,  or  soap-house,  hereafter  to  be  erected  or  made,  or  any  slaughter-house,  boiling- 
house  for  offal,  hog-sty,  unenclosed  or  uncovered  yard  or  place  for  the  deposit  or 
sifting  of  lime,  necessary-house,  dunghill,  manure  heap,  or  other  offensive  building, 
place,  or  matter,  in  or  near  any  street  within  the  limits  of  this  act,  shall  be  a  nuisance 
to  any  inhabitant,  it  shall  be  lawful  for  the  Commissioners,  upon  complaint  made  by 
any  inhabitant,  to  inquire  into  the  matter  of  such  complaint ;  and  if  the  Commission- 
ers shall  consider  such  building,  place,  or  matter  of  which  such  complaint  shall  be 
made  to  be  a  nuisance,  it  shall  be  lawful  for  them,  by  notice  in  writing,  to  order  the 
person  by  or  on  whose  behalf  such  nuisance  is  earned  on,  kept,  or  made,  to  discon- 
tinue or  remedy  the  same. 

135.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners,  with  consent 
of  a  majority  of  the  rate-payers  assembled  at  an  annual  meeting  for  the  settlement  of 
accounts,  to  cause  the  several  streets  within  the  limits  of  this  act,  or  such  of  them  as 
they  shall  think  proper,  to  be  lighted  with  gas,  oil,  or  otherwise,  at  such  times  as 
they  shall  think  fit,  and  to  provide  such  lamps,  lamp  posts,  lamp  irons,  pipes,  and  other 
works  as  may  be  necessary  for  that  purpose. 

136.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners,  or  for  any 
person  or  persons  authorized  by  them,  to  build  and  provide,  maintain  and  improve,  one 
or  more  building  or  buildings,  place  or  places,  for  the  daily  sale  of  flesh  meat  and 
other  raw  victuals,  fish,  poultry,  game,  fruit,  vegetables,  butter,  and  eggs,  within  the 
limits  of  this  act,  together  with  all  stalls,  standings,  and  other  conveniences  and  suit- 
able approaches  for  all  persons  resorting  thereto:  Provided  always,  That  nothing 
herein  contained  shall  empower  the  Commissioners  or  such  person  as  aforesaid  to 
hold  any  weekly  market,  or  to  expose  for  sale  in  or  near  such  building  or  buildings, 
place  or  places,  or  within  the  limits  of  this  act,  any  cattle,  horses,  live  stock,  corn, 
grain,  or  other  articles  except  those  before  enumerated,  and  that  the  Commissioners 
or  such  person  or  persons  as  aforesaid  acting  contrary  thereto  shall  for  any  such 
offence  forfeit  the  sum  of  40*.,  to  be  recovered  in  the  manner  hereinafter  provided. 

168.  And  in  order  to  raise  money  for  paying  the  expenses  attendant  upon  obtaining 
this  act,  (after  deducting  therefrom  the  amount  of  any  sums  which  may  be  obtained 
by  subscription,)  be  it  enacted,  That  it  shall  be  lawful  for  the  Commissioners,  so  soon 
after  the  passing  of  this  act  as  they  shall  think  fit,  to  make  one  or  more  equal  rate  or 
rates,  assessment  or  assessments,  to  be  signed  by  any  seven  or  more  of  the  said  Com- 
•  missioners,  upon  the  owners  or  reputed  owners  of  the  said  stray,  and  all  lands,  houses, 
shops,  warehouses,  coach-houses,  cellars,  buildings,  gardens,  and  yards  within  the 
limits  of  this  act,  according  to  the  annual  value  of  the  same  respectively,  as  estimated 
in  the  several  rates  for  the  relief  of  the  poor ;  and  for  carrying  the  several  purposes 
of  this  act  into  execution,  it  shall  be  lawful  for  the  Commissioners,  once  in  every 
year  after  the  passing  of  this  act,  or  oftenerlf  they  shall  think  it  necessary,  the  first 
year  to  be  computed  from  the  6th  day  of  April,  1842,  to  make  one  or  more  equal  rate 
or  rates,  assessment  or  assessments,  to  be  also  signed  by  any  seven  ex  more  of  the 
said  Commissioners,  upon  the  tenants  or  occupiers  of  all  houses,  shops,  warehouses, 
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limits  of  the  act,  had  been  lighted  with  gas  by  a  company,  for  which 
lighting  the  said  gas  company  have  been  paid  by  the  said  Commis- 
sioners, and  that  the  other  purposes  of  the  act  had  been  carried  out 
in  each  of  the  said  townships,  and  that  all  moneys  coming  to  their 
hands  as  Commissioners,  either  from  the  pump-room  or  any  other 
source,  have  been  applied  throughout  the  whole  of  the  townships  .and 
parts  of  townships  included  within  the  limits  of  the  act,  to  the  purposes 
specified  in  the  act,  and  no  others  whatever ;  and  neither  the  Commis- 
sioners as  a  body  nor  any  of  them  personally  have  or  has  received,  or 
do,  or  does,  or  can  receive  any  profit,  advantage,  or  benefit  whatsoever 
from  the  moneys  coming  to  their  hands  in  virtue  of  their  office. 
There  are  parts  of  several  townships  within  the  limit  of  the  act  and 
the  jurisdiction  of  the  Commissioners,  but  not  the  whole  of  any  one. 
About  one  twentieth  of  the  township  of  Pannal  is  included  within 
those  limits,  but  the  said  township  of  Pannal  is  several  miles  distant 
from  other  townships  which  are  within  the  limits  of  the  act. 

On  these  facts  the  counsel  for  the  appellants  contended  that  the 
commissioners  had  no  beneficial  occupation  of  the  pump-room,  for 
that  the  profits  were  solely  applicable  to  public  purposes,  and  had 
been  so  applied.  The  Court  of  Quarter  Sessions  decided  in  favor 
of  the  respondents,  that  the  purposes  specified  in  the  act  were  not 
public,  so  as  to  exempt  the  commissioners  from  such  rate. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  they  were 
right  in  so. deciding,  then  the  rate  was  to  be  confirmed,  otherwise  to 
be  quashed. 

Pashley  and  Overend,  in  support  of  the  order  of  Sessions.  The 
rate  was  properly  confirmed,  as  the  subject  matter  of  it,  viz.,  the 
pump-room,  is  beneficially  occupied  by  the  Commissioners,  and  their 
profits  are  not  applied  exclusively  to  public  purposes,  so  as  to  exempt 
them  from  ratability.  By  the  act,  4  Vict.  c.  16,  s.  87,  the  springs 
of  mineral  water  are  vested  in  the  Commissioners  thereby  appointed ; 
and  by  sect  89,  they  are  entitled  to  charge,  at  a  rate  not  exceed- 
ing Is.  6dL  a  week,  each  person  frequenting  the  pump-room  erected 
over  the  springs.  Then,  by  sect  102,  the  Commissioners  are  em- 
coach-houses,  cellars,  buildings,  gardens,  and  yards  within  the  limits  of  this  act,  ac- 
cording to  the  annual  value  of  the  same,  so  as  such  rate  or  rates,  assessment  or  assess- 
ments, do  not  exceed  in  the  whole  in  any  one  year  the  sum  of  1*.  in  the  pound  of 
such  annual  value  as  aforesaid,  except  as  is  next  hereinafter  provided. 

178.  Provided  always,  and  be  it  enacted,  That  it  shall  be  lawful  for  the  occupiers  of 
any  ratable  property  to  demand  to  be  assessed  for  the  same,  and  to  pay  the  rates 
in  respect  thereof  made  under  the  authority  of  this  act;  and  the  commissioners  shall 
assess  every  such  occupier,  so  long  as  he  shall  duly  pay  the  said  rates. 

193.  Jhid  be  it  enacted,  That  the  money  which  shall  arise  from  the  said  rates,  as 
also  all  other  money  to  be  received  by  the  commissioners  under  this  act,  shall  be 
applied,  in  the  first  place,  in  payment  of  the  interest  of  all  moneys  borrowed  on 
mortgage  of  the  said  rates  ana  of  the  annuities  granted  by  virtue  of  this  act,  and 
afterwards  in  defraying  the  expenses  of  flagging,  cleansing,  watering,  draining,  and 
watching  the  several  streets  within  the  limits  of  this  act,  and  of  improving  the  same, 
and  carrying  the  several  purposes  of  this  act  into  execution,  and  in  paying  off  the 
principal  sums  borrowed  on  the  credit  of  the  rates  in  such  order  as  the  commissioners 
shall  direct. 


286  CASES  IN  THE  QUEEN'S  BENCH, 

Regina  v.  The  Commissioners  of  High  and  Low  Harrogate. 

powered  to  cause  the  houses,  &c.,  in  the  streets  within  the  limits  of 
the  act  to  be  numbered,  and  the  names  to  be  painted  up ;  and  by 
sect  107,  if  any  houses  in  streets  within  the  limits  of  the  act  are 
burnt  or  pulled  down,  the  Commissioners  may  purchase  the  site  of 
the  houses,  for  the  purpose  of  widening  those  streets,  and  by  sect 
108,  they  may  require  houses  which  formerly  projected  into  such 
streets  to  be  rebuilt  in  the  regular  line  for  the  improvement  of  the 
streets,  making  full  compensation  to  the  owner  for  any  damage. 
The  following  clauses  relate  to  other  improvements  which  may  be 
made  to  the  portion  of  the  townships  within  the  limits  of  the  act ; 
but  none  of  these  provisions  extend  to  the  whole  of  any  one  of  the 
townships,  but  only  to  certain  portions  included  within  the  juris- 
diction of  the  Commissioners.  Therefore,  the  funds  in  the  hands  of 
the  Commissioners  are  not  applicable  to  a  purpose  exclusively  public, 
but  rather  to  the  advantage  of  certain  specified  portions  of  the  town- 
ships, and  to  individuals  within  the  same.  The,  preamble  to  the  act 
also  shows  that  such  parts  only  of  the  several  townships  as  are  usu- 
ally known  as  High  Harrogate  and  Low  Harrogate  are  intended 
to  be  benefited.     This  is  not  sufficient  to  exempt  them  from  rates. 

I  Lord  Campbell,  C.  J.     How  do  you  define  purposes  strictly 
*     >lic?] 

It  may  be  difficult  and  dangerous  to  attempt  to  give  a  definition 
which  will  apply  to  all  cases  —  omnis  definitio  periculosa  est  in  jure. 
What  is  contended  is,  that  this  occupation  is  ratable  within  the  prin- 
ciple laid  down  by  decided  cases ;  which  is,  that  where  any  portion 
of  the  profits  is  applicable  to  purposes  which  may  fairly  be  called  pri- 
vate, the  occupation  is  beneficial  and  the  occupiers  are  ratable.  The 
Governors  of  the  Poor  of  Bristol  v.  Wait,  5  Ad.  &  E.  1 ;  s.  c.  5  Law 
J.  Rep.  (n.  s.)  M.  C.  113,  and  The  Queen  v.  Wallingford  Union,  10 
Ad.  &  E.  259 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  M.  C.  89,  show  that  premises 
capable  of  a  beneficial  occupation  are  not  exempted  from  ratability, 
because  they  are  exclusively  occupied  by  the  poor  of  a  parish.  So, 
in  The  King  v.  Badcock,  6  Q.  B.  Rep.  787 ;  s.  c.  nom.  The  Queen  v. 
The  Trustees  of  Taunton  Market,  14  Law  J.  Rep.  (n.  s.)  M.  C.  58, 
trustees  of  a  market-house,  &c,  the  profits  arising  from  which  were 
ultimately  to  be  applied  for  the  benefit  of  the  poor  of  a  particular 
parish,  were  held  liable  to  be  rated.     In  those  cases  one  class  only  of 

()arishioners  was  benefited,  and  so  the  purposes  were  not  wholly  pub- 
ic. Here,  the  subject  matter  of  the  rate  is  situate  in  one  township, 
but  the  benefit  is  to  be  enjoyed  by  a  part  only  of  the  inhabitants  of 
that  and  other  townships,  and  is  within  the  principle  of  these  cases. 
The  King  v.  The  Mayor,  Sec.,  of  York,  6  Ad.  &  E.  419 ;  s.  c.  6  Law 
J.  Rep.  (n.  s.)  M.  C.  121.  The  Queen  v.  Blackfriars  Bridge,  Manches- 
ter, 9  Ad.  &  E.  828 ;  s.  c.  8  Law  J.  Rep.  (n.*  s.)  M.  C.  29,  and  The 
Queen  v.  The  Church-wardens  of  Longwood-,  18  Law  J.  Rep.  (n.  s.) 
M.  C.  65. 

Pickering  and  Hardy,  contra.  The  commissioners  have  no  per- 
sonal interest  or  advantage  in  the  pump-room,  and  they  have  no  dis- 
cretion beyond  that  given  by  the  provisions  of  the  local  act.    All  their 
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duties,  too,  are  of  a  public  character.  The  preamble  of  the  act  is  very 
material.  It  recites,  amongst  other  things,  that  "  the  villages  or  places 
called  High  Harrogate  and  Low  Harrogate  have  of  late  years  con- 
siderably increased,  and  the  number  of  visitors  resorting  thereto 
has  also  much  increased,  and  it  would  be  of  great  advantage  to  the 
inhabitants  of  those  places,  and  to  the  public  at  large,  if  provisions 
were  made  for  regulating,  widening,  or  otherwise  improving  the  streets, 
roads,  lanes,  and  other  public  passages  of  the  said  villages,  for  estab- 
lishing one  or  more  markets  therein,  and  for  removing  and  preventing 
nuisances  within  such  parts  of  the  several  townships  of,  &c.,  as  are 
usually  known  or  distinguished  as  High  Harrogate  and  Low  Har- 
rogate, and  parts  adjacent  thereto  respectively."  This  shows  clearly 
that  public  advantage  was  the  object  of  the  provisions  in  this  act 
The  104th  section  explained  by  the  interpretation  clause,  and  the 
123d,  135th,  and  136th  sections,  all  provide  for  purposes  by  which 
the  public  is  to  be  benefited.  The  pump-room  is  open  to  all  the 
public,  and  the  fact  of  payment  being  required  does  not  make  it  less 
a  place  of  public  use.  The  King  v.  The  Commissioners  of  Salter's 
Load  Sluice,  4  Term  Rep.  730.  The  Queen  v.  The  Church-wardens 
of  Longwood  is  quite  a  distinct  case  from  the  present  That  case 
falls  within  the  class  of  cases  deciding  that  where  the  benefit  is  con* 
fined  to, a  particular  class  of  persons,  it  is  not  public  in  the  sense  that 
exempts  from  liability. 

[Lord  Campbell,  C.  J.  You  must  show  that  all  the  purposes  of 
the  act  are  for  the  public  benefit  Now,  the  provision  contained  in 
the  123d  section  appears  to  be  very  much  for  the  private  advantage 
of  the  occupiers.] 

That  section  really  secures  a  benefit  to  the  public  at  large.  The 
power  given  is  to  remove  any  thing  that  may  be  prejudicial  or  a  nui- 
sance to  the  public,  and  private  individuals  are  thereby  prevented  from 
keeping  dirt  and  rubbish  in  places  offensive  to  the  public. 

[Lord  Campbell,  C.  J.  But  is  it  not  an  advantage  to  the  individual 
occupiers,  that  the  removal  of  the  dirt  and  rubbish  should  be  made, 
without  any  trouble  and  expense  to  them  ?] 

Yes.  But  such  private  advantage  is  merely  ancillary  to  the  public 
benefit;  a  private  advantage  of  that  kind,  if  a  good  ground  for  up- 
holding the  rate,  might  equally  have  been  urged  in  The  King  v.  Bever- 
ley Gas  Works,  6  Ad.  &  E.  645 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  Cv  84.  In 
The  Queen  v.  The  Inhabitants  of  Exminster,  12  Ad.  &  E.  2 ;  s.  c  9  Law 
J.  Rep.  (n.  s.)  M.  C.  108,  and  in  The  King  v.  The  Inhabitants  of  Liver- 
pool,  7  B.  &  C.  61 ;  s.  c.  5  Law  J.  Rep.  M.  C.  145,  there  was  a  material 
benefit  to  individuals,  and  yet  a  general  public  benefit  was  held  to 
exempt  from  a  liability  to  rates,  sand  the  same  may  be  observed  of 
the  private  advantages  said  to  be  provided  by  the  several  other  sec- 
tions of  the  act,  upon  which,  ex  concessis,  this  question  turns. 

[Wig  htm  an,  J.  Is  there  any  clause  showing  to  what  purpose  the 
fund  derived  from  the  pump-room  is  to  be  applied  ?] 

Yes ;  the  193d.  But,  then,  that  section  speaks  generally  of  all  the 
moneys  to  be  received  by  the  Commissioners,  and  consequently  the 
matter  comes  back  to  the  same  question.    The  whole  scope  and 
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object  of  the  act  is  the  public  benefit,  and,  therefore,  the  Commission- 
ers are  not  liable  to  be  rated  in  respect  of  their  occupation. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  order  of  Sessions 
must  be  confirmed.  I  confess  that  I  have  often  regretted  that  prop- 
erty locally  situated  within  a  parish,  which  returns  a  profit,  and  which, 
in  the  hands  of  a  private  individual,  is  liable  to  be  rated  to  the  support 
of  the  poor,  should  be  exempt  from  such  rates,  if  devoted  to  a  public 
purpose.  I  think,  in  reason,  when  devoted  to  a  public  purpose,  it 
ought  to  remain  subject  to  the  charges  under  which  it  was  held  by 
the  private  owner  before  it  was  devoted  to  such  purpose;  and  to 
permit  the  exemption  is  to  allow  the  private  owner  to  exercise  his 
charity  at  the  expense  of  others.  But  the  law  has  been  settled  other- 
wise, and  I  do  not  seek  to  disturb  it ;  at  the  same  time,  however,  I 
would  not  extend  the  exemption  that  has  been  allowed.  Now,  it  is 
not  enough  that  the  parties  are  merely  trustees,  deriving  no  personal 
advantage.  It  must  be  proved  that  the  revenue  derived  from  the 
property  is  entirely,  and  without  any  exception,  applicable  to  public 
purposes.  I  do  not  desire  to  venture  any  definition  beyond  this. 
Then,  can  it  be  said,  that  all  the  purposes  of  the  act  to  which  the 
revenue  is  applicable  are  of  a  public  nature  ?  It  appears  to  me  that 
many  of  the  purposes  provided  for  by  the  local  act  are  for  the  private 
advantage  of  the  inhabitants  of  the  district  under  the  control  of  the 
Commissioners.  As  an  instance,  I  refer  to  the  123d  section,  which 
clearly  affords  such  an  advantage  to  the  occupiers  of  houses,  and  I 
cannot  distinguish  that  from  a  section,  if  there  had  been  one,  provid- 
ing that  all  buildings  appearing  dangerous  might  be  removed  by  the 
Commissioners,  out  of  the  public  fund.  That  might  equally  be  said 
to  be  a  public  advantage,  but  it  would,  at  the  same  time,  be  relieving 
individuals  out  of  the  fund  from  an  obligation  cast  upon  them  by  law. 
I  think,  therefore,  this  case  does  not  fall  within  the  principle  of  any 
of  the  cases  in  which  an  exemption  from  liability  to  be  rated  has  been 
upheld. 

Coleridge,  J.  I  am  of  the  same  opinion.  Here  the  property  is  in 
itself  ratable.  In  its  present  condition  it  makes  a  return  of  value, 
and  if  it  were  in  the  hands  of  a  lessee,  he  would  have  to  pay  rates  in 
respect  of  it.  The  present  occupiers  say  they  ought  not  to  be  rated, 
and  it  is  for  them  to  establish  an  exemption  from  the  rate.  It  is  con- 
ceded that  they  will  not  succeed  by  showing  that  they,  individually, 
derived  no  profit  from  the  property ;  nor  will  they  succeed  by  showing 
that  the  public  had  some  portion  of  the  direct  benefit  under  the  act  (I 
use  the  word  "  direct,"  in  order  to  meet  the  argument  as  to  ancillary 
benefit.)  The  question  is,  whether  they  show  that  the  public  has  ail 
the  advantages  under  the  provisions  of  the  act,  for  without  that  the 
exemption  is  not  made  out.  An  attempt  has  been  made  to  get  a 
definition  of  what  is  to  be  considered  public  purposes.  It  would, 
perhaps,  be  a  difficult  thing  to  draw  a  line  by  which  every  case  could 
be  tried.  But,  I  think,  the  facts  are  sufficiently  on  one  side  for  the 
decision  of  this  case.    In  The  Queen  v.  Badcock,  it  was  held  not 
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enough  that  the  benefit  should  be  for  the  rate-payers,  or  inhabitants, 
of  a  part  of  the  district,  out  of  which  the  rates  were  raised.  Here,  the 
preamble  of  the  act  points  out  the  true  distinction.  It  states  that 
u  it  would  be  of  great  advantage  to  the  inhabitants  of  High  and  Low 
Harrogate,  and  to  the  public  at  large,"  &c.,  showing  that  some  only  of 
the  benefit  intended  is  for  the  public ;  and  I  cannot  help  seeing  that 
several  of  the  provisions  in  the  act  are  for  the  advantage  of  the  inhab- 
itants of  a  part  of  an  entire  district,  and  that  seems  to  me  to  put  an 
end  to  the  claim  of  exemption. 

Wiohtman,  J.  I  am  of  the  same  opinion,  upon  this  short  ground, 
that  the  property  produces  a  profit  not  applicable  to  public  purposes 
entirely,  but  also  to  some  purposes  essentially  private. 

Erle,  J.  1  am  also  of  the  same  opinion.  The  main  purpose  of 
the  act  is  the  convenience  of  the  inhabitants,  and  the  pecuniary  im- 
provements of  the  property  within  the  district.  The  purpose  recited 
of  making  Harrogate  convenient  to  visitors  carries  with  it  the  ac- 
companying purpose  of  raising  the  value  of  the  property ;  and  when 
the  whole  of  the  provisions  of  the  act  are  looked  to,  it  appears  clear 
that  they  are  greatly  for  the  convenience  and  profit  of  the  district  of 
High  and  Low  Harrogate ;  and  therefore,  I  think,  the  Commissioners 
ought  not  to  be  exempt  from  liability  to  the  poor-rates,  and  that  the 
order  of  Sessions  is  valid.  —  Order  of  Sessions  confirmed. 


R^oina  v.  Mallinson.1 

Queen's  Bench  Bail  Court,  November  11, 1850. 

Articles  of  the  Peace  —  Bodily  Fear  —  Partners  —  Danger  in 

particular  Place*. 

Where  one  partner  by  violence  forces  his  copartner  oat  of  the  business  premises  of  the  firm, 
and  threatens  such  copartner  with  violence  and  danger  to  his  life  if  the  latter  should  ven- 
ture again  to  enter  the  premises,  and  it  is  necessary  for  such  copartner  to  enter  and  use 
the  premises  for  the  purposes  of  carrying  on  his  ordinary  business  as  partner,  the  Court 
will  permit  the  latter  to  exhibit  articles  of  the  peace  against  the  former. 

This  was  an  application,  made  by  one  Thomas  Gray,  to  exhibit 
articles  of  the  peace  against  one  John  Mallinson. 

The  articles  of  the  peace  stated,  that  in  March,  1850,  it  was  agreed 
between  Gray  and  Mallinson,  that  Gray  should  give  up  his  businesn 
of  a  spinner,  at  Glasgow,  and  enter  into  partnership  with  Mallinson, 
who  was  a  woollen  cloth  merchant  at  Huddersfield,  and  that  the 
business  should  be  carried  on  in  the  name  of  Mallinson  only ;  that, 
in  the  April  following,  Gray  entered  upon  the  duties  of  his  partner- 
ship, and  from  that  time  until  October  attended  at  the  warehouse  and 

i  30  Law  J.  Rep.  (n.  s.)  M.  C.  3& 
vol.  i.  25 
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counting-house  of  Mallinson,  and  acted  therein  as  partner,  except 
when  absent,  engaged  in  travelling ;  that,  on  the  afternoon  of  the 
14th  of  October,  (some  angry  correspondence  having  taken  place 
between  them  previously,)  Gray  went  down  into  the  counting-house, 
where  Mallinson  was ;  that  Mallinson  then  ordered  him  to  leave  the 
premises ;  that,  on  his  declining  to  do  so,  Mallinson  thrust  Gray  with 
his  whole  force,  notwithstanding  Gray  resisted,  out  of  the  counting- 
house,  and  threw  him  down  the  stairs. 

The  articles  then  proceeded :  a  That,  on  this  exhibitant  getting  up, 
the  said  John  Mallinson  followed  him  down  the  remainder  of  the  said 
stairs,  to  the  doorway  leading  into  the  street,  and  swore  that  he  would 
kick  this  exhibitant's  soul  to  hell,  if  he,  this  exhibitant,  ever  came  near 
the  place  again,  or  used  words  to  the  like  effect  And  this  exhibitant, 
on  his  oath,  says,  that  by  reason  of  the  premises  aforesaid,  he,  this 
exhibitant,  verily  believes  that  if  he  were  to  go  on  to  the  said  premises 
of  the  said  partnership,  he,  this  exhibitant,  will  sustain  great  violence 
and  personal  injury  from  the  said  John  Mallinson ;  and  that,  from  the 
great  strength  and  violent  temper  of  the  said  John  Mallinson,  his  life 
might  be  endangered ;  and  that,  by  reason  thereof,  he  has  been  pre- 
vented, ever  since,  by  bodily  fear,  from  visiting  the  said  premises,  or 
attending  to  the  business  of  the  said  copartnership."  The  articles  then 
stated  that  Gray  had  previously  applied  to  the  justices  at  Hudders- 
field,  to  bind  Mallinson  over  to  keep  the  peace  towards  him,  and  that 
the  magistrates  proceeded  to  hear  evidence,  notwithstanding  Gray's 
objecting  to  it,  with  regard  to  the  assault  and  the  attendant  circum- 
stances, and  ultimately  dismissed  the  application.  Gray  then  added, 
that,  having  given  up  his  other  business  to  enter  into  this  partnership, 
he  had  no  means  of  living  apart  from  his  income  to  be  derived  from 
the  copartnership,  and  that,  in  order  to  carry  on  the  same,  it  was 
important  for  him  to  be  enabled  to  visit  the  premises  without  fear  of 
violence  or  injury ;  and  he  concluded  by  swearing  that  he  did  not 
make  the  complaint  from  any  malice  or  ill  will  to  Mallinson,  but 
merely  for  the  preservation  of  himself  from  bodily  harm,  violence,  and 
insult 

Cleasby,  in  support  of  the  application.  Though  this  is  not  a  case 
in  which  the  exhibitant  states  that  he  is  in  bodily  fear,  every  where, 
and  under  all  circumstances,  vet,  as  he  swears  that  he  is  unable  to  go 
upon  the  premises  without  fear  of  violence  that  may  endanger  his 
life,  it  is  submitted  that  he  is  entitled  to  exhibit  articles  of  the  peace. 
It  is  true  he  might  stay  away  from  the  warehouse  and  counting-house; 
but  they  belong  to  him  as  much  as  to  the  other  partner.  He  is  under 
the  necessity  of  going  there,  in  discharge  of  his  ordinary  business,  and 
-ought  to  be  protected  while  so  engaged. 

[tatteson,  J.  He  does  not  swear  in  the  usual  manner  that  he 
continues  to  believe  himself  to  be  in  danger.] 

He  cannot  swear  that  in  an  unqualified  iorm,  but  he  swears  that 
he  believes  that  he  will  be  in  danger  if  he  goes  to  the  place,  where  he 
must  go,  to  earn  his  livelihood.  The  justices  acted  wrongly  in  re- 
ceiving evidence  respecting  the  assault 
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Patteson,  J.  I  am  not  aware  of  any  case  precisely  similar  to 
this ;  but  I  think  it  falls  within  the  principle  on  which  articles  of  the 
peace  are  allowed  to  be  exhibited.  —  Rule  granted. 


Beoina  v.  The  Recorder  of  Liverpool.* 

Queen's  Bench  Bail  Court,  Norember  20,  1850. 

Mandamus  to  hear  Appeal — Declining'  of  Jurisdiction  —  Refusing  to 
hear  Evidence  —  Construction  of  Local  Sanitary  Act  —  Poor-rate 
conclusive  as  to  Value  of  Property. 

A  party  rated  under  the  Sanitary  Act  of  Liverpool,  in  respect  of  his  property  within  the 
borough,  appealed  to  the  Court  of  Quarter  Sessions  of  the  borough,  on  the  ground  that 
he  was  rated  at  too  large  a  sum.  The  act  which  authorized  the  rate  gave  the  appeal,  and 
empowered  the  Court  of  Quarter  Sessions,  on  appeal  to  amend  and  quash  the  rate,  pro- 
vided, in  sect.  156,  that  the  net  annual  value  of  the  property,  in  respect  of  which  the  per- 
son was  liable  to  be  rated,  was  to  be  ascertained  according  to  the  meaning  of  tile  words 
"  net  annual  value  "  in  the  6  &  7  Will  4,  c.  96,  the  act  to  regulate  parochial  assessments ; 
and  that  it  should,  in  all  cases,  for  the  purposes  of  the  Sanitary  Act,  "  be  taken  and  esti- 
mated according  to  such  value  as  the  same  was  or  should  be  rated  or  assessed  in  the  rate 
w  assessment  for  the  relief  of  the  poor  in  the  year  preceding."    The  assessment,  in  the 

•  rate  appealed  against,  was  made  according  to  the  poor-rate  of  the  preceding  year.  On  the 
appeal,  the  appellant  proposed  to  show  that  the  assessment,  although  according  to  the 
poor-rate,  was  too  high;  but  the  Recorder  decided  that,  under  sect  156,  he  could  not  go 
into  evidence  as  to  the  value,  and  dismissed  the  appeal 

The  Court  refused  to  grant  a  mandamus  to  compel  the  Recorder  to  hear  the  appeal,  on  the 
ground  that  the  dismissal  was  not  a  declining  of  jurisdiction  by  him,  but  a  decision  on  the 
appeal,  and  that,  therefore,  the  Court  had  no  power  to  issue  the  mandamus,  whether  the 
construction  which  the  Recorder  had  put  upon  the  act  were  right  or  wrong. 

The  Court  held,  also,  that  the  decision  of  the  Recorder  was  right,  and  that,  under  sect  156, 
the  poor-rate  of  the  preceding  year  was,  on  an  appeal  against  the  rate  under  the  local  act, 
conclusive  as  to  the  value  of  the  property  assessed. 

A  rule  nisi  had  been  obtained  for  a  mandamus,  commanding  the 
Recorder  of  Liverpool  to  enter  continuances  and  hear  an  appeal 
against  a  rate,  called  a  paving-rate,  made,  on  the  16th  of  May,  1849, 
by  the  town  council  of  Liverpool,  under  the  Liverpool  Sanitary  Act, 
the  9  &  10  Vict,  a  127.9 

By  that  rate,  the  London  and  North-western  Railway  Company 
were  rated  and  assessed  in  respect  of  their  stations  and  tunnels  in 

i  20  Law  J.  Rep.  (n.  b.)  M.  C.  35. 

3  The  statute  9  &  10  Vict  c.  127,  "The  Liverpool  Sanitary  Act,"  in  sect  151, 
gives  the  town  council  of  Liverpool  the  power  of  making  certain  rates,  including  a 
rate  e ailed  a  paving-rate. 

Sect  152  enacts  that  every  such  rate  shall  t>e  made  and  levied  upon  all  persons 
holding,  using,  or  occupying  houses,  &c.,  land,  and  tenements  within  the  limits  of 
the  borough,  "  according  to  the  full  net  annual  value  thereof  respectively ;  the  same 
to  be  ascertained  in  the  manner  hereinafter  mentioned." 

Sect  156  is  as  follows:  "And  be  it  enacted,  That  the  net  annual  value  of  all  such 
property  in  respect  of  which  the  person  who  shall  hold,  use,  or  occupy  the  same  is 
liable  to  be  rated  under  the  provisions  in  this  act  contained  shall  be  ascertained  ac- 
cording to  the  meaning  of  the  words  '  net  annual  value '  as  described  in  an  act  of 
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Liverpool  at  the  same  value  as  they  had  been  rated  in  respect  of  the 
same  in  a  poor-rate  made  on  the  29th  of  July,  1848,  which  the  com- 
pany  had  paid,  and  against  which  they  had  not  appealed.  No  other 
poor-rate  was  made  in  the  year  1848.  A  subsequent  poor-rate  had 
been  made  on  the  same  assessment  on  the  3d  of  May,  1849.  The 
company  had  appealed  to  the  Special  Sessions  against  that  rate,  on 
the  ground  that  the  assessment  was  too  high,  and  the  appeal  had 
been  respited,  and  was  pending  at  the  time  when  the  application  for 
the  mandamus  was  made. 

The  company  appealed  against  the  rate,  under  the  Sanitary  Act, 
on  the  ground  that  they  were  rated  at  too  large  a  sum. 

It  was  arranged  and  agreed  between  the  respective  attorneys  for 
the  corporation  and  the  company,  that  the  question  to  be  raised  and 
decided  by  the  Court  of  Quarter  Sessions  for  the  borough  of  Liver- 
pool, should  be,  whether,  under  the  Sanitary  Act,  the  assessment  of 
the  preceding  poor-rate  of  the  29th  of  July,  1848,  was  conclusive  as 
to  the  value  of  the  property,  and  that  if  tne  Court  of  Quarter  Ses- 
sions should  hold  that  it  had  jurisdiction  to-  hear  evidence  as  to  value 
other  than  as  to  the  amount  of  the  assessment  in  the  poor-rate  of 
the  29th  of  July,  1848,  the  appeal  should  stand  respited  until  the 
final  decision  of  the  appeal  against  the  poor-rate  of  the  3d  of  May. 
1849 ;  but  if  not,  that  the  appeal  should  be  dismissed.  In  one  ol 
his  letters,  the  attorney  for  the  company  intimated  an  intention  to 
apply  for  a  mandamus,  if  the  Recorder  should  hold  that  the  poor-rate 
was  conclusive. 

When  the  appeal  came  on  to  be  heard,  the  Recorder  decided  that 
he  had  no  jurisdiction  in  this  case  to  go  into  evidence  as  to  the  cor- 
rectness of  the  assessment ;  as,  according  to  his  construction  of  the 
statute,  the  Sanitary  Act  made  the  evidence  of  the  poor-rate  assess-^ 
ment  conclusive  as  to  value.  The  entry  of  the  judgment  of  the 
Court  of  Quarter  Sessions  was  as  follows :  "  The  rate  confirmed, 
on  the  ground  of  no  power  to  alter  the  rate  for  the  poor.  Appeal 
dismissed,  but  no  costs ;  but  the  Court  declined  to  grant  a  case." 


Parliament  passed  in  the  session  of  Parliament  held  in  the  6th  &  7th  years  of  the 
reign  of  his  late  Majesty,  King  William  IV.,  and  intituled  *  An  Act  to  regulate  Paro- 
chial Assessments,'  and  shall  in  all  cases  for  the  purposes  of  this  act  be  taken  and 
estimated  according  to  such  value  as  the  same  is  or  shall  be  rated  or  assessed  in  the 
rate  or  assessment  for  the  relief  of  the  poor  in  the  year  preceding/' 

By  sect  158,  if  any  property  shall  be  omitted  from  the  poor-rate,  or  shall  be 
rrected,  completed,  or  occupied  after  the  rate  shall  have  been  made  for  the  relief  of 
the  poor  in  any  year,  it  shall  be  lawful  for  the  council  to  cause  a  valuation  to  be  made 
of  the  annual  rent  or  value  thereof,  and  to  cause  the  same  rates  or  assessments  for 
any  of  the  purposes  of  this  act  to  be  made  upon  the  owners  or  occupiers  thereof,  as 
the  case  may  be,  as  they  could  have  done  if  such  property  had  been  rated  or  assessed 
to  the  rate  for  the  relief  of  the  poor,  &c. 

By  sect  163,  rates  may  be  made  prospectively  or  retrospectively. 

By  sect  170,  parties  aggrieved  by  any  rate  are  at  liberty  to  appeal  to  the  Quarter 
Sessions  of  the  borough  against  the  rates. 

Sect.  171  enacts  "That  the  Court  of  Quarter  Sessions  shall  in  any  appeal  against 
any  rate,  made  under  the  authority  of  this  act,  have  the  same  powers  of  amending  or 
quashing  such  rates  as  are  by  law  vested  in  such  Court  for  amending  or  quashing  the 
rates  for  the  relief  of  the  poor  within  their  jurisdiction  upon  appeal  against  suck 
rates,"  &c. 
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Orompton  and  Pigott  showed  cause,  (Nov.  11.)  There  are  two 
questions  in  this  case :  first,  whether  the  Recorder  was  right  in  hold- 
ing that  he  was  precluded  by  the  poor-rate  assessment  from  going 
into  any  evidence  of  the  value  of  the  property  rated  to  the  paving- 
rate.  Second,  whether  a  mandamus  can  issue  to  review  his  decision, 
even  if  it  be  wrong  in  point  of  law.  On  the  first  point,  it  is  submit- 
ted that  the  decision  of  the  Recorder  was  right,  and  that  he  was  pre- 
cluded by  the  language  of  sect  156  from  admitting  any  evidence  of 
the  value  of  the  property  beyond  the  poor-rate.  The  enactment  is 
clear,  that  the  net  annual  value  shall,  for  all  the  purposes  of  the  act, 
be  taken  and  estimated  according  to  such  value  as  the  same  is  or 
shall  be  rated  in  the  assessment  for  the  relief  of  the  poor  for  the  year 
preceding.  No  argument  contrary  to  the  plain  words  of  the  provis- 
ion can  be  founded  on  sect  171,  which  gives  the  Quarter  Sessions 
power,  on  appeal,  to  amend  or  quash  the  rates,  for  that  section  will  have 
a  full  construction  if  it  be  held  to  apply  to  property  not  included  in 
any  poor-rate,  or  to  the  case  where  the  rates  under  the  local  act  have 
not  followed  the  poor-rate.  As  to  the  second  question,  it  is  submit- 
ted that  this  Court  cannot  review  the  decision  of  the  Recorder.  It 
is  a  fallacy  to  say  that  he  has  declined  jurisdiction.  On  the  con- 
trary, he  has  heard  and  decided  the  appeal.  He  had  to  decide  on  the 
construction  of  the  act  of  Parliament,  not  for  the  purpose  of  ascer- 
taining whether  he  would  hear  the  appeal,  but  whether,  when  the 
appeal  was  being  heard,  he  would  admit  certain  evidence  as  to  the 
value  of  the  property.  He  held  the  evidence  of  the  poor-law  assess- 
ment conclusive.  He  has  decided  the  case ;  he  has  dismissed  the 
appeal,  and  refused  to  grant  a  case.  Under  these  circumstances,  it 
is  apprehended,  the  mandamus  cannot  be  granted.  The  Queen  v. 
Goodrich,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  413,  which  overrules  The 
King  v.  The  Justices  of  Cumberland,  4  Ad.  &  E.  695 ;  Tlie  Queen 
v.  Blanshard,  18  Law  J.  Rep.  (n.  s.)  M.  C.  110 ;  and  The  King  v.  The 
Justices  of  the  West  Riding  of  Yorkshire,  5  B.  &  Ad.  1003 ;  s.  c.  3 
Law  J.  Rep.  (n.  s.)  M.  C.  54,  are  in  point 

Pashley,  in  support  of  the  rule.  First,  the  Recorder  was  wrong. 
The  evidence  of  the  poor-rate  was  not  conclusive.  The  legislature 
gives  an  appeal  against  the  rates  under  the  local  act;  yet,  if  tide  poor- 
law  assessment  be  conclusive,  there  is  practically  no  appeal  on  the 
ground  of  too  high  an  assessment  By  sect  171,  the  Quarter  Ses- 
sions have  the  same  power  of  amending  or  quashing  rates,  as  in 
cases  of  appeal  against  a  poor-rate.  The  Court,  therefore,  ought  to 
have  gone  into  evidence  of  the  true  value  of  the  property.  It  was 
merely  intended  that  the  poor-rate  assessment  should  be  the  prima 
facie  basis  of  the  rates  under  the  Sanitary  Act,  so  that  the  onus  of 
proving  it  to  be  an  incorrect  basis  should  be  thrown  on  the  party 
appealing.  Great  hardships  would  ensue  from  holding  a  party  pre- 
cluded from  showing  the  true  value  of  his  property.  Vast  changes 
in  the  value  of  property  may  have  taken  place  between  the  date  of 
the  paving-rate  and  the  time  when  the  poor-rate  was  made.  A  ware- 
house may  be  built  on  what  was  formerly  a  field,  or  a  building  of 

25* 
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great  annual  value  may  be  burnt  down  in  the  interval.  Such  a 
change  of  value  affords  a  good  ground  of  appeal,  and  ought,  it  ia 
submitted,  to  have  been  entertained  by  the  Recorder.  The  first  part 
of  sect  156,  that  the  net  annual  value  is  to  be  ascertained  as  under 
the  Parochial  Assessment  Act,  is  useless  if  the  construction  be  right 
that  the  assessment  for  the  poor-rate  is  conclusive.  As  to  the  second 
point,  the  Recorder  has  not  heard  the  appeal  The  entry  of  the 
Quarter  Sessions  that  the  appeal  has  been  dismissed  will  not  affect 
the  granting  of  the  mandamus  to  compel  the  hearing  .of  the  appeal 
The  Recorder  declined  to  hear  the  case ;  he  declined  to  receive  any 
evidence.  He  has  considered  himself  prevented  by  the  act  of  Parlia- 
ment from  going  into  the  merits  of  the  case.  The  cases  cited  do  not 
bear  out  the  proposition  that  in  a  case  like  this  a  mandamus  ought 
not  to  issue.  In  The  Queen  v.  Blanshard,  the  return  to  the  manda- 
mus was,  that  the  Justices  had  heard  the  appeal  The  correspond- 
ence between  the  parties  shows  that  a  mandamus  was  to  be  applied 
for  if  the  Recorder  refused  to  entertain  the  appeal. —  Cur.  adv.  vuH. 

Patteson,  J.,  now  gave  judgment.  This  being  an  appeal  against 
a  rate  made  by  the  town  council  of  Liverpool  under  statute  9  &  10 
Vict.  c.  127,  the  ground  stated  by  the  London  and  North-western 
Railway  Company  (the  appellants)  was,  that  they  were  rated  at  too 
large  a  sum.  The  sum  was  the  same  at  which  they  had  been  rated 
to  the  poor-rate  in  the  year  preceding,  which  sum  they  had  paid 
without  appeal ;  and  the  learned  Recorder,  considering  himself  bound 
by  the  166th  section  of  the  act,  refused  to  enter  into  any  discussion  as 
to  that  sum  being  a  proper  one,  and  dismissed  the  appeal.  A  rule 
nisi  for  a  mandamus  directing  him  to  hear  the  appeal  was  obtained 
upon  the  ground  that  the  dismissal  was  under  the  circumstances  a 
declining  of  jurisdiction,  which,  by  the  true  construction  of  the  act, 
he  had  and  ought  to  have  exercised. 

I  am  of  opinion  that  the  dismissal  was  not  a  declining  of  jurisdic- 
tion, but  a  decision  upon  the  hearing  of  the  appeal,  and  that  this 
Court  has  no  power  to  issue  the  writ  of  mandamus,  whether  the  con- 
struction put  upon  the  act  by  the  learned  Recorder  be  right  or  wrong. 
The  last  case  upon  this  subject,  viz.,  The  Queen  v.  Ghodrich^  draws 
the  true  distinction,  that  when  any  preliminary  step  is  necessary  in 
order  to  give  the  Court  of  Quarter  Sessions  power  to  hear  the  ap- 
peal, and  the  Court  comes  to  a  wrong  conclusion  of  law,  not  of  fact, 
in  respect  to  that  preliminary  step,  this  Court  will  interfere  by  vumr 
damus.  Here,  however,  there  is  no  question  as  to  any  preliminary 
step,  but  the  appeal  is  duly  entered,  called  on,  and  argued  and  de- 
cided. Now,  whether  that  decision  proceeds  upon  a  question  of  law 
or  of  fact,  is  wholly  immaterial ;  it  is  equally  a  decision  upon  the 
appeal.  In  the  present  case,  that  decision  in  effect  is,  that  by  the 
true  construction  of  the  act,  the  poor-rate  of  the  preceding  year  is 
conclusive  upon  the  Court  and  the  parties  as  to  the  valuation  of  the 
appellant's  premises  in  the  rate  appealed  against,  and  therefore  the 
learned  Recorder  declined  to  go  into  evidence  as  to  the  propriety  of 
that  valuation.     This  is  a  declining  to  hear  further  evidence,  because 
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the  evidence  already  adduced,  namely,  the  poor-rate,  concludes  the 
parties.  I  am  at  a  loss  to  see  how  this  can  possibly  be  treated  as  a 
declining  of  jurisdiction  to  hear  the  appeal.  By  arrangement  be- 
tween the  attorneys  on  each  side,  it  was  agreed  that  the  construction 
of  the  act  should  be  the  only  point  to  be  discussed  before  the  Re- 
corder, and  that  if  he  decided  to  hear  further  evidence,  the  case  should 
be  adjourned ;  but  if  not,  the  appeal  should  be  dismissed  The  first 
letter  of  the  appellant's  attorney  mentions  an  intention  to  apply  to 
this  Court  for  a  mandamus,  if  the  learned  Recorder  should  decide  as 
he  has  done ;  but  there  is  no  acquiescence  by  the  attorney  of  the 
respondents  that  such  application  might  be  made ;  nor,  if  there  had 
been,  would  it  have  given  this  Court  any  power  to  direct  a  manda- 
mus to  issue.  On  this  ground  alone,  I  think  that  the  present  rule 
must  be  discharged. 

But  I  think  it  right  to  add,  that  in  my  opinion  the  learned  Re- 
corder has  come  to  a  right  decision.  The  section  in  question,  the 
156th,  expressly  provides  that  the  valuation  of  the  property  "  shall  in 
all  cases  for  the  purposes  of  this  act  be  taken  and  estimated  accord- 
ing to  such  value  as  the  same  is  or  shall  be  rated  or  assessed  in  the 
rate  or  assessment  for  the  relief  of  the  poor  in  the  year  preceding." 
There  are  the  words  in  the  earlier  part  of  the  section,  that  the  value 
shall  be  ascertained  according  to  the  meaning  of  the  Parochial  As- 
sessment Act,  and  it  is  contended  that  the  two  parts  of  the  section 
are  to  be  taken  separately,  and  that  the  latter  part  relates  only  to  the 
Town  Council,  and  the  assessment  to  be  made  by  them  in  the  first 
instance ;  whereas  the  earlier  part  is  general,  and  coupled  with  sects. 
170  and  171,  by  which  the  appeal  is  given,  and  the  Recorder  invested 
with  the  same  powers  as  to  amending  or  quashing  the  rate  as  are  by 
law  vested  in  Courts  of  Quarter  Sessions  as  to  poor-rates,  leaves  the 
question  of  value  at  large  with  the  Recorder  on  appeal.  I  do  not 
think  that  such  was  the  intention  of  the  legislature,  but  that  the 
whole  of  the  156th  section  must  be  read  together,  and  must  be  applied 
to  the  question  of  value  whenever  and  before  whomsoever  it  might 
arise.  There  are  many  other  matters  to  which  the  171st  section  will 
apply,  as,  for  instance,  to  the  fact  whether  the  rate  appealed  against 
does  assess  the  appellant  in  the  same  sum  as  the  poor-rate,  and  other 
cases  which  might  easily  be  suggested.  It  is  also  to  be  observed, 
that  by  sect.  158,  where  property  is  omitted  in  the  poor-rate,  or  has 
been  increased  in  value  since  the  poor-rate,  a  new  valuation  is  di- 
rected to  be  made  ;  and,  on  appeal  in  such  a  case,  the  171st  section 
would  operate.  But  there  is  no  provision  for  the  case  of  property 
included  in  the  poor-rate  being  diminished  in  value.  Such  a  dimi- 
nution might  be  suggested  in  all  cases ;  and  if  the  Recorder  were  to 
inquire  by  evidence  into  the  present  value,  on  the  supposition  of  such 
diminution,  he  would  in  effect  render  the  156th  section  wholly  nu- 
gatory. If,  on  the  other  hand,  he  were  to  inquire  by  evidence  into 
the  value  at  the  time  the  poor-rate  was  made,  he  would  in  effect  be 
trying  an  appeal  against  the  poor-rate  which  has  been  acquiesced  in 
and  paid.  It  is  only  for  one  year  that  the  appellants  are  -concluded; 
for  if  there  has  been  a  diminution  in  value,  and  the  assessment  in 


296  CASES  IN  THE  QUEEN'S  BENCH, 

Aberdein  v.  Jordan  &  other* 

• 

the  poor-rate  of  the  same  year  as  the  rate  now  appealed  against  be 
too  high,  an  appeal  will  lie  against  such  poor-rate,  and  the  question 
will  then  be  properly  raised ;  and  the  other  rate  to  be  made  under 
the  act  in  question  in  the  following  year  will  be  conformable  to  the 
decision  of  such  appeal.  Thus  the  valuation  under  the  act  will  in. 
all  cases,  except  those  contemplated  in  sect  158,  follow  the  poor-rate 
conclusively,  which,  in  my  opinion,  is  the  clear  intention  of  the  legis- 
lature. —  Rule  dischwrgecL 


Esther  Aberdeen,  Executrix,  v.  William  Jerdan,  Thomas  Irwin, 

and  William  Francis  Ainsworth.1 

November  5,  1850. 

The  grantor  of  an  annuity,  immediately  after  the  execution  of  the  annuity  deed,  gave  back 
lo  Gn  the  agent  of  the  grantee,  who  also  acted  as  his  agent  in  the  transaction,  a  part  of 
the  consideration  for  the  purchase  of  die  annuity,  in  payment  of  a  debt  due  from  himself 
to  G.,  and  also  for  the  expenses  in  relation  to  the  transaction  :— 

Held,  mat  there  was  no  return  of  the  consideration  money  within  sect  6  of  stat  53  Geo.  3, 
c.  141. 

Phipson  moved,  on  behalf  of  the  defendants  Irwin  and  Ainsworth, 
for  a  rule  calling  upon  the  plaintiff  to  show  cause  why  an  annuity 
deed,  dated  the  22d  April,  1842,  by  which  William  Jerdan  granted  an 
annuity  of  1302.  to  the  testator,  Adam  Aberdein,  and  the  warrant  of 
attorney  of  the  same  date,  executed  by  William  Jerdan,  and  the  other 
two  defendants  as  sureties,  should  not  be  delivered  up  to  the  defend- 
ants  to  be  cancelled,  and  why  the  judgments  which  had  been  signed 
on  the  warrant  of  attorney  should  not  be  set  aside,  on  the  ground 
that  part  of  the  purchase  money  of  the  annuity  was  returned,  or  part 
of  the  consideration  for  it  was  retained.  It  appeared,  from  the  affida- 
vit of  William  Jerdan,  that,  by  indenture,  bearing  date  the  22d  April, 
1842,  between  William  Jerdan  of  the  first  part,  Thomas  Irwin  and 
William  Francis  Ainsworth  as  sureties  for  William  Jerdan  of  the 
second  part,  and  Adam  Aberdein,  since  deceased,  of  the  third  part, 
William  Jerdan,  in  consideration  of  the  sum  of  7002.  received  by  him, 
granted  to  Adam  Aberdein  an  annuity  of  1302.  for  the  term  of  ninety- 
nine  years,  if  William  Jerdan  should  so  long  live ;  and  that,  for  se- 
curing the  due  payment  of  the  annuity,  the  defendants  executed  a 
warrant  of  attorney,  bearing  the  same  date,  to  enter  up  judgment 
against  them,  or  either  of  them,  for  the  sum  of  14002.  and  costs  of 
suit ;  and  that  a  memorial  of  the  annuity  was  duly  enrolled  in  the 
High  Court  of  Chancery,  and  judgment  was  signed  upon  the  warrant 
of  attorney  against  the  defendants.  Adam  Aberdein  had  died,  having 
made  his  will,  by  which  he  appointed  the  plaintiff  his  executrix,  and 
the  judgment  had  been  revived  by  sci.fa*    In  1849,  William  Jerdan 

*  15  Jox.  37. 
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became  bankrapt,  having  paid  in  the  whole  for  the  annuity  upwards 
of  1200/.  The  plaintiff  proved  under  the  fiat  against  William  Jerdan 
for  the  value  of  the  annuity  at  the  date  of  the  fiat,  viz.,  556/.  Is.  6A, 

The  affidavit  further  stated,  that  before  and  at  the  time  of  the  grant 
of  the  annuity,  James  Gibbs  acted  as  the  attorney  both  of  William 
Jerdan  and  of  Adam  Aberdein,  in  and  about  the  grant  of  the  annuity, 
and  prepared  in  his  office  the  annuity  deed  and  warrant  of  attorney : 
that  at  that  time  he  was  indebted  to  James  Gibbs  in  the  sum  of  400/L 
upon  acceptances  of  bills  of  exchange :  that  James  Gibbs  first  pro- 
posed that  he  should  borrow  700/.,  by  way  of  annuity,  of  Adam 
Aberdein :  that  Adam  Aberdein  was  a  client  of  James  Gibbs :  that 
James  Gibbs  acted  as  solicitor  to  both  parties  in  the  transaction  of 
the  annuity,  which  was  completed  at  the  office  of  James  Gibbs,  he 
being  present  at  that  completion :  that  just  before  the  deed  of  annuity 
and  warrant  of  attorney  were  executed,  James  Gibbs  called  him 
alone  into  another  room  at  his  house,  and  stated  that  the  delivery 
of  the  money  must  be  formally  done  to  make  the  thing  valid, 
and  that  upon  returning  into  the  office  of  James  Gibbs,  where  the 
said*  Adam  Aberdein  was,  the  deed  of  annuity  and  warrant  of  attorney 
were  formally  executed  by  him,  and  attested  by  the  witnesses  in  the 
memorial,  and  the  700/.  was  then  formally  handed  over  to  him,  in 
Bank  of  England  notes,  by  James  Gibbs ;  but  that  immediately  after* 
wards,  and  before  he  left  James  Gibbs's  house,  lie,  at  the  request  of 
James  Gibbs,  gave  back  to  him  the  sum  of  400/.  out  of  the  sum  of 
700/.  in  payment  of  the  acceptances  held  by  James  Gibbs,  and  also 
in  payment  of  the  costs  and  expenses  in  relation  to  the  annuity  trans- 
action. • 

By  sect  6  of  stat.  53  Geo.  3,  c.  141,  if  any  part  of  the  considera- 
tion for  the  purchase  of  any  annuity  shall  be  returned  to  the  person 
advancing  the  same,  or  if  the  consideration,  or  any  part  of  it,  shall 
be  retained  on  pretence  of  answering  the  future  payments  of  the  an- 
nuity, or  any  other  pretence,  the  Court  may  order  the  annuity  deed 
to  be  cancelled,  and  the  judgment  in  the  action  to  be  vacated.  The 
grantee  of  the  annuity  is  bound  by  the  act  of  his  agent  in  negotiating 
the  annuity.  Williamson  v.  Gould,  1  Bing.  234.  [  Wightman,  J.  In 
that  case  the  grantor  of  the  annuity  never  had  the  money  in  his 
hands ;  the  money  was  shown  to  him,  but  the  whole  of  it  was  never 
paid  over.  Erle,  J.  Here  a  private  debt  due  to  the  agent  was  paid. 
Wightman,  J.  Suppose  the  400/.  had  been  paid  back  to  Gibbs  two 
hours  after.]  Here  the  return  of  the  400/.  was  part  of  the  same  trans- 
action. In  Gorton  v.  Champneys,  1  Bing.  287,  the  Court  set  aside 
the  annuity  deed,  where  the  person  employed  by  the  grantor  to  raise 
money,  and  by  the  grantee  to  pay  the  consideration  money  to  the 
grantor,  at  the  time  of  payment  received  back  part  of  it  for  a  debt 
alleged  to  be  due  from  the  grantor  to  himself.  [Erle,  J.  The  judg- 
ment in  that  case  is  confined  to  the  overbearing  conduct  of  the  firm 
of  Howard  &  Gibbs,  and  is  almost  a  judgment  in  personam;  it  goes 
into  a  history  of  all  the  extortion  exercised  by  them,  and  treats  the 
transaction  as  a  complicated  mystery,  and  as  probably  a  fraud  of  that 
firm  in  taking  back  the  money.     Wightman,  J.     In  this  case  there  is 


886  OASES  IN  THE  QUEEN'S  BENCH, 

Barton  it  BrickoelL 

no  suggestion  of  a  want  of  bona  fides,  or  that  the  sum  retained  wbd 
exorbitant,  and  the  whole  of  the  money  was  handed  over  to  the  gran- 
tor of  the  annuity.]  It  appears  to  have  been  a  preconcerted  matter, 
and  that  the  handing  over  the  whole  of  the  purchase  money  was  col- 
lusive. [He  cited  Carlton  v.  Porter,  2  Bing.  o70,  and  Henry  v.  Taylor, 
3  Bing.  147.]  [Erle,  J.  There  is  no  case,  except  those  in  which 
Howard  &  Gibbs  were  concerned,  in  which  the  annuity  has  been  set 
aside  upon  this  objection ;  and  in  those  cases  it  was  done  upon  the 
ground,  that  the  transaction  was  a  pretence  and  practice  of  that  firm.] 
In  Williamson  v.  Gould,  1  Bing.  234,  the  Court  treated  Williamson 
and  Gould  as  independent  parties,  and  Gibbs  as  the  agent  of  both. 
Further,  this  is  an  application  on  behalf  of  sureties  who  are  favored 
by  the  law. 

Lord  Campbell,  C.  J.  There  is  no  rule  of  law,  that  all  the  annui- 
ties which  were  negotiated  by  Howard  &  Gibbs  are  to  be  set  aside. 
We  must  look  to  see  whether  the  provisions  of  the  Annuity  Act,  53 
Geo.  3,  c.  141,  have  been  violated.  Now,  here  there  has  been  no  vio- 
lation of  the  conditions  in  sect  6 ;  the  grantor  of  the  annuity  received 
the  whole  of  the  purchase  money,  and  there  was  neither  a  return  or  a 
retaining  of  any  part  of  it  within  the  meaning  of  that  section." 
There  was  no  return  of  part,  if  a  just  debt  due  to  Gibbs  was  paid 
out  of  the  consideration  money ;  and  here,  as  far  as  we  can  see,  it 
was  a  voluntary  payment  by  the  grantor  of  the  annuity. 

Colebidge,  Wiohtman,  and  Erle,  JJ.,  concurred.  —  Rule  refused* 


Barton  v.  Brioknell.1 

November  27, 1850. 

Justice  of  the  Peace  — 11  A*  12  Vict.  c.  44,  ss.  1,  2  —  Excess  of  Juris* 

diction —  Trespass,  when  maintainable. 

By  the  11  &  12  Vict  c  44,  8. 1,  it  is  enacted  that  every  action  against  a  justice,  for  any  act 
done  by  him  in  the  execution  of  his  doty  as  such  justice,  with  respect  to  any  matter  wkfcht 
his  jurisdiction  as  such  justice,  shall  be  an  action  on  the  case,  and  in  the  declaration  it 
shall  be  expressly  alleged  .that  such  act  was  done  maliciously  and  without  reasonable  and 

Erobable  cause.  Sect.  2  provides  that  for  any  act  done  by  a  justice  in  a  matter  of  which  by 
iw  he  has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdiction,  any  perto* 
injured  thereby,  or  by  any  act  done  under  any  conviction,  &c.,  issued  by  such  justice  in 
any  such  matter,  may  maintain  an  action  against  such  justice,  in  the  same  form  and  in 
the  same  case,  as  he  might  have  done  before  the  passing  of  the  act :  — - 

Geld,  that  the  two  sections  must  be  read  together,  and  mat  sect.  2  applies  only  to  those 
cases  where  the  act,  in  respect  of  which  the  action  is  brought  against  toe  justice,  is  itaetf 
an  excess  of  jurisdiction. 

Therefore,  where  a  justice  convicted  the  plaintiff  in  a  penalty,  and  adjudged  that  it  shoal* 
be  levied  by  distress  and  sale,  but  exceeded  his  jurisdiction  in  ordering  the  plaintiff,  in 
default  of  payment,  to  be  set  in  the  stocks,  which,  however,  was  never  done,  but  the  pen- 
alty was  levied  by  distress  : — 

1  20  Law  J.  Rep.  (tf.  ft.)  M.C.1. 
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Bidy  that  an  action  of  trespass  for  seizing  the  goods  under  the  distress  was  not  within 
sect  2,  and  was  not  maintainable  by  reason  of  sect  1. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
and  seizing  his  goods,  and  retaining  possession  of  them  until  the 
plaintiff  was  compelled  to  pay  11. 145.  to  regain  possession,  alleging  as 
special  damage  that  the  plaintiff  was  obliged  to  lay  out  and  expend 
a  large  sum  of  money,  to  wit,  &c.,  in  quashing  a  conviction,  the 
quashing  whereof  was  necessary  to  enable  the  plaintiff  to  maintain 
this  suit. 

Plea  —  not  guilty  "  by  statute." 

At  the  trial,  before  Platt,  B.,  at  the  Oxfordshire  Spring  Assizes, 
1850,  it  appeared  that  the  defendant,  a  magistrate  of  that  county, 
had  convicted  the  plaintiff  under  the  29  Car.  2,  c.  7,  for  unlawful 
trading  upon  a  Sunday.  The  conviction  adjudged  that  the  plaintiff 
should  pay  a  penalty  of  5s.,  together  with  11.  Is.,  the  costs  of  the 
prosecutor,  and  that  if  the  said  several  sums  were  not  paid  forthwith, 
the  same  should  be  levied  by  distress  and  sale  of  the  goods  of  the 
plaintiff,  and  in  default  of  sufficient  distress,  it  adjudged  the  plaintiff 
to  be  set  in  the  stocks  for  two  hours,  unless  the  said  several  sums 
and  all  costs  and  charges  of  the  said  distress  should  be  sooner  paid. 
This  conviction  was  afterwards  brought  up  by  certiorari,  and  quashed 
by  this  Court,  on  the  ground  that  the  award  of  the  punishment  of 
the  stocks  was  unauthorized  as  to  the  costs,  though  it  was  warranted 
as  to  the  penalty.  See  The  Queen  v.  Barton,  18  Law  J.  Rep.  (n.  s.) 
M.  C.  56.  The  defendant  had  issued  a  warrant  of  distress  founded 
upon  this  conviction,  under  which  the  plaintiff's  goods  were  seized, 
to  regain  which  he  had  paid  11 145.,  being  the  amount  of  the  penalty 
and  the  costs  of  the  conviction  and  of  the  distress,  and  the  action 
was  brought  in  respect  of  this  seizure.  The  plaintiff  never  was,  in 
fact,  put  in  the  stocks  at  all. 

At  the  trial  it  was  objected  that,  under  the  11  &  12  Vict  c  44, 
s.  1,  the  action  was  misconceived,  and  should  have  been  on  the  case, 
and  that  the  declaration  should  have  alleged  that  the  defendant  acted 
maliciously  and  without  reasonable  or  probable  cause.  The  learned 
Judge,  however,  declined  to  stop  the  case  on  this  point.  The  jury 
found  npon  evidence  to  that  effect,  given  by  the  defendant,  that  the 
plaintiff  was  actually  guilty  of  the  offence  of  which  he  had  been  con- 
victed, and  that  he  was  liable  by  law  to  pay  the  sum  levied  under 
the  distress,  and  the  jury  returned  a  verdict  for  the  plaintiff,  giving 
Is.  damages  for  taking  the  distress,  and  22L  7s.  10d\  as  the  costs  of 
quashing  the  conviction.  Leave  was  reserved  to  the  defendant  to 
move  to  enter  a  verdict  in  case  the  Court  should  be  of  opinion 
that  the  form  of  action  was  misconceived,  or  to  reduce  the  damages 
either  to  Is.  in  case  the  costs  of  quashing  the  conviction  could  not  be 
recovered  as  special  damage,  or  to  2rf.  under  the  11  &  12  Vict  c.  44, 
s.  13.     A  rule  nisi  having  been  accordingly  obtained,  — 

Whateley  and  Gray  now  showed  cause.    The  defendant  in 
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case  exceeded  his  jurisdiction  by  ordering  the  plaintiff  to  be  put  in 
the  stocks,  and  therefore  the  action  might  properly  be  brought  in 
trespass  according  to  11  &  12  Vict  c.  44,  s.  2.  It  is  for  an  act  done 
in  a  matter  in  which  he  has  exceeded  his  jurisdiction.  Sect.  1 
applies  only  where  a  Justice  has  acted  entirely  within  his  jurisdiction, 
but  the  conviction  has  been  set  aside  for  some  defect  of  form ;  and 
there  it  is  necessary  to  allege  and  prove  malice. 

[Wightman,  J.  This  action  was  not  for  any  act  done  beyond  the 
defendant's  jurisdiction.] 

That  is  immaterial :  the  conviction  upon  which  the  distress  was 
founded  was  bad,  because  it  was  partially  without  jurisdiction,  and 
there  is  nothing  in  the  words  of  sect  2  to  limit  it  to  actions 
brought  for  that  part  which  is  excessive.  In  Jjtary  v.  Pattrick,  19 
Law  J.  Rep.  (n.  s.)  M.  C.  211,  this  Court  held  that  trespass  would  lie 
where  a  Justice  has  acted  beyond  his  jurisdiction.1 

[Wightman,  J.  There  the  act  complained  of  was  an  excess  of 
jurisdiction.] 

Keating  and  Greaves,  in  support  of  the  rule.  This  case  involves 
a  very  important  point  to  magistrates  who  act  substantially  within 
their  jurisdiction.  The  object  of  the  11  &  12  Vict  c.  44,  is  to  pro- 
tect Justices  from  vexatious  actions  for  acts  done  by  them  in  the 
execution  of  their  office :  and  this  is  clearly  a  case  to  which,  if  pos- 
sible, the  protection  should  be  extended.  Sect  1  applies  wherever 
the  Justice  acts  in  a  matter  in  which  the  information  laid  before 
him  gives  him  jurisdiction. 

[Coleridge,  J.  What  is  meant  then  by  exceeding  his  jurisdiction, 
in  sect  2  ?] 

It  will  apply  where  the  matters  stated  in  the  information  are  par- 
tially beyond  his  jurisdiction.  Now,  here  the  defendant  clearly  had 
jurisdiction  over  the  matter  brought  before  him,  but  he  erroneously 
sentenced  the  plaintiff  to  the  stocks  in  default  of  non-payment  of  the 
costs.  The  act  done  for  which  this  action  is  brought  is,  not  putting 
the  plaintiff  in  the  stocks,  but  the  levying  the  penalty  and  costs  by 
distress.  That  was  a  matter  which  he  clearly  had  jurisdiction  to 
order,  and  that  jurisdiction  cannot  be  affected  by  the  addition  of  an 
improper  alternative,  which,  in  the  result,  has  become  quite  inopera- 
tive. Leary  v.  Pattrick  is  quite  consistent  with  the  view  taken,  that, 
to  come  within  sect  2,  the  act  for  which  the  action  is  brought  must 
be  itself  an  excess  of  jurisdiction. 

[Coleridge,  J.  This  is  literally  within  sect  2 :  it  is  an  act  done  in 
a  matter  in  which  the  defendant  has  exceeded  his  jurisdiction.] 

[Erle,  J.     Suppose  it  falls  within  the  words  of  both  sections.] 


i  They  also  argued  that  sect  13  of  the  act  confined  the  damages  to  2rf.  in  respect 
only  of  imprisonment,  and  did  not  apply  to  a  case  like  the  present,  where  the  action 
was  brought  for  seising  goods ;  and  also  that  the  costs  of  quashing  the  conviction 
could  be  recovered  as  special  damage.  For  the  defendant,  the  41  Geo.  3,  c.  141,  was 
referred  to  on  the  first,  and  Holloway  v.  Turner,  6Q.B.  Rep.  928 ;  s.  c.  14  Law  J. 
Rep.  (v.  s.)  Q.  B.  143  on  the  second  of  these  points.  As  no  opinion  was  expressed  by 
the  Court,  it  is  thought  needless  to  notice  them  more  fully. 
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Then  the  Court  will  look  to  the  spirit  and  intention  of  the  act,  and 
construe  the  clauses  so  as  not  to  make  them  contradictory. 

Coleridge,  J.1  I  quite  agree  that  this  is  a  very  important  case, 
and  that  the  statute  11  &  12  Vict  a  44,  is  not  very  clearly  worded. 
For  both  these  reasons,  it  is  prudent  for  us  to  decide  no  more  than  is 
absolutely  necessary  to  dispose  of  this  rule.  Therefore  I  confine 
what  I  have  to  say  to  the  construction  to  be  given  to  the  first  and 
second  sections  of  the  act  I  think  this  case  falls  directly  within  sect  1. 
The  defendant  had  an  information  laid  before  him,  which  on  the  face 
of  it  was  in  a  matter  clearly  within  his  jurisdiction ;  he  heard  the 
case,  and  awarded  a  penalty  and  costs,  with  a  power  of  levying  them 
by  distress.  So  far  he  acted  quite  rightly ;  but  he  went  and  added 
an  alternative  that  the  party  convicted  should  be  put  in  the  stocks 
for  the  costs.  In  this  point  it  is  conceded  on  all  hands  that  he  ex- 
ceeded his  jurisdiction.  Then,  instead  of  actually  putting  the  plain- 
tiff in  the  stocks,  the  amount  of  the  penalty  and  costs  is  levied  by 
distress.  Afterwards  the  conviction  is  quashed  here  because  of  the 
excess  of  jurisdiction.  It  cannot  be  doubted  that  up  to  the  award  of 
the  stocks,  all  the  proceedings  were  right,  and  this  action  is  brought,  not 
for  putting  the  plaintiff  in  the  stocks,  but  for  seizing  his  goods  under 
a  warrant  of  distress  for  the  penalty  and  costs.  Sect  1  says,  that 
any  action  brought  against  a  Justice  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  Justice,  with  respect  to  any  matter 
within  his  jurisdiction  as  such  Justice,  shall  be  an  action  on  the  case, 
and  contain  an  allegation  of  malice  and  want  of  reasonable  and 
probable  cause*  It  is  impossible  to  find  words  more  exactly  repre- 
senting the  present  cause  of  action  than  those,  and  according  to  their 
literal  meaning,  if  they  stood  alone,  without  sect  2,  the  plaintiff 
having  brought  an  action  of  trespass,  must  have  been  nonsuited. 
We  must  then  see  whether  it  is  within  the  spirit  of  the  act  to  give 
this  full  effect  to  the  words  of  sect  1.  The  act  is  passed  to  pro- 
tect Justices  in  the  execution  of  their  duty ;  and  that  section  must 
contemplate  some  informality  in  the  proceedings,  otherwise  no  pro- 
tection would  be  required.  Sect  2,  which  is  relied  on  by  the 
plaintiff^  speaks  of  acts  done  by  a  Justice  in  a  matter  of  which  he 
has  not  jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdic- 
tion. Now,  I  am  not  prepared  to  deny  that  this  case  may  range 
itself  within  the  literal  meaning  of  these  words;  for  this  action  is 
certainly  brought  for  an  act  done  by  a  Justice  in  a  matter  in  the 
course  of  dealing  with  which  he  has  exceeded  his  jurisdiction ;  but 
the  following  words  are,  that  u  any  person  injured  thereby,  or  by  any 
act  done  under  any  conviction  or  warrant  issued  in  such  matter,'' 
may  maintain  an  action  in  the  same  form  and  case  as  he  might  have 
done  before  the  act  passed.  If  we  gave  these  words  their  literal 
meaning,  it  would  be  impossible  to  reconcile  them  with  sect  1 ; 
and  the  general  rule  in  construing  a  statute  is,  if  possible,  to  reconcile 

•  ■  M  »  »       ■■■  I       ■■■■      I  ■■      ■»■»       ■        i— ^^— ■  I         —     ■■       -■— ■ 1^— — ^— ^— — — ^— «— .— ^ ^— ^■C^M^W^W^^^^^^^*— ^^*^ 

1  Lord  Campbell,  C  J.,  was  sitting  at  NUi  Prim,  *nd  Patteioh,  J.,  had  gone,  to 
attend  at  chambers. 
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fill  its  parts,  and  give  full  effect  and  meaning  to  the  whole.  That 
may  be  done  here  by  supposing  sect  2  to  apply  to  cases  where 
the  party  brings  his  action  for  the  thing  which  is  itself  the  excess  of 
jurisdiction.  If  this  action  had  been  for  putting  the  plaintiff  into  the 
stocks,  it  is  extremely  probable  that  trespass  would  have  lain.  But 
as  that  was  not  done,  we  may,  I  think,  leave  sect  2  out  of  the 
question,  and  hold  that  the  defendant  is  protected  by  sect  1.  It 
is,  therefore,  unnecessary  to  decide  the  point  arising  on  sect  13,  or  as 
to  the  special  damage. 

Wightman,  J.  It  appears  to  me  that  the  objection  taken  to  the 
form  of  this  action  is  well  founded,  and  that  the  defendant  is  entitled 
to  the  protection  of  sect  1,  of  11  &  12  Vict  c  44,  as  this  action 
was  brought  for  an  act  done  by  him  in  the  execution  of  his  duty  as 
a  Justice  with  respect  to  a  matter  within  his  jurisdiction  as  such 
Justice.  It  is  an  action  of  trespass  to  recover  damages  for  having 
levied  the  plaintiff's  goods  under  a  warrant  of  distress,  issued  in  a 
matter  over  which  he  certainly  had  general  jurisdiction,  and  in  which 
an  information  having  been  regularly  laid  before  him,  he  had  jurisdic- 
tion to  proceed  so  far  as  to  award  payment  of  the  penalty  and  costs, 
and  that  these  might  be  levied  by  distress  and  sale.  But  he  went 
further,  and  ordered  that,  in  default  of  payment,  the  plaintiff  should 
be  set  in  the  stocks.  He  never  was,  in  fact,  set  in  the  stocks ;  but 
under  a  warrant  of  distress  which  the  defendant  had  jurisdiction  to 
isrfue,  his  goods  were  seized  and  the  penalty  and  costs  levied.  For 
this  taking  the  present  action  is  brought  It  seems  to  me  that  this 
falls  within  sect  1.  It  is  argued  that  the  case  falls  within  sect 
2,  because  it  happens  that,  although  the  action  is  not  brought  for  any 
particular  act  in  which  the  Justice  has  exceeded  his  jurisdiction,  he 
has  in  one  part  of  the  proceedings  gone  beyond  his  jurisdiction,  and 
that,  therefore,  trespass  may  well  be  brought  Now,  in  order  to 
reconcile  sects.  1  and  2,  we  must,  I  think,  hold  that  this  is  not  an 
act  done  by  a  Justice  in  a  matter  in  which  he  has  exceeded  his  juris* 
diction,  although  in  case  the  plaintiff  had  been  put  in  the  stocks  and 
the  action  had  been  brought  in  its  present  form  for  that,  it  would 
have  been  brought  for  an  act  done  in  a  matter  in  which  he  had  ex- 
ceeded his  jurisdiction.  The  matter  of  which  he  had  no  jurisdiction 
was  the  ordering  the  plaintiff  to  be  set  in  the  stocks.  The  present 
action  is  brought  not  for  that,  but  for  an  act  done  in  a  matter  over 
which  he  certainly  had  general  jurisdiction,  and  it  is,  therefore,  within 
sect  1. 

Erle,  J.  I  also  concur  in  the  opinion  which  has  been  given. 
This  case  is  one  of  considerable  importance  in  respect  of  the  con- 
struction of  a  statute  of  very  wide  application.  I  think  the  cause  of 
action  was  an  act  done  by  a  Justice  in  the  execution  of  his  duty  in 
respect  of  a  matter  within  his  jurisdiction.  The  defendant  was  a 
competent  tribunal  to  try  and  convict  the  plaintiff,  and  he  had  juris- 
diction to  order  payment  of  the  penalty  and  costs,  and  to  direct  them 
to  be  levied  by  distress  and  sale  of  the  plaintiff's  goods.     That  is 
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what  he  has,  in  fact,  done,  and  so  he  has  not  by  any  of  the  acts  com- 
plained of  exceeded  his  jurisdiction.  But  the  plaintiff  has  been 
enabled  to  maintain  an  action  against  the  defendant,  because  there 
was  a  defect  of  form  in  the  judgment  pronounced  by  him  by  reason 
of  his  ordering  the  plaintiff  to  be  put  in  the  stocks  in  case  of  non- 

imyment  of  the  costs.  If  any  thing  had  been  done  upon  that  wrong- 
ul  order  as  to  the  stocks,  I  think  it  would  have  been  a  matter  not 
within  the  jurisdiction  of  the  defendant  as  a  Justice.  The  present  is 
one  of  those  cases  where  a  few  words  perfectly  immaterial  to  the 
plaintiff  have  crept  into  the  conviction,  by  reason  of  which  he  has 
been  enabled  to  get  it  quashed,  and  to  bring  an  action  in  respect  of 
all  that  has  been  done  under  it  I  think  it  is  precisely  the  case 
intended  to  be  provided  for  by  sect  1,  and  where  malice  and  want 
of  probable  cause  is  essential  to  give  a  right  of  action.  The  only 
difficulty  which  arises  is  under  the  words  of  sect.  2.  But  it  seems 
to  me  necessary  to  bold  that  a  limitation  must  be  put  on  that  sec- 
tion. We  must  construe  both  clauses  together,  and  prevent  them 
from  conflicting.  In  any  case  where  the  cause  of  action  arises  out  of, 
or  is  proximately  connected  with,  an  excess  of  jurisdiction,  an  action 
of  trespass  would  be  proper.  The  present  case  affords  an  example 
of  this.  If  the  action  had  been  for  putting  the  plaintiff  in  the  stocks, 
trespass  might  have  been  brought  for  that  cause  of  action.  — Rule 
absolute. 

No  action  lies  against  a  justice  of  the  rendered  judgment  and  issued  execution 

peace  for  an  act  done  judicially,  and  with-  after  his  jurisdiction  had  ceased,  (Spenoar 

in  the  scope  of  his  jurisdiction,  unless  he  v.  Perry,  17  Maine,  413 ;)  and  to  a  case 

acts  corruptly  or  from  impure  motives,  where  a  justice,  contrary  to  an  express 

Gregory  t.  Brown,  4  Bibb,  28.    He  is  not  statute,  rendered  judgment  in  a  cause  in 

responsible   for   an   error  in  Judgment  which  he  was  interested.    Russell  v.  Perry, 

merely.    WaQur  v.  Floyd,  4  Bibb,  237.  14  New  Hampshire,  152.    So  where  he 

Adkins  v.  Brewer,  3  Cowen,  206.    Ely  v.  issued  a  warrant  against  a  person,  as  the 

Thompson,  3  A.  K.  Marshall,  70.    Lining  father  of  a  bastard  child,  no  complaint 

v.  Bentham,  2  Bay.  1.    But  he  is  liable  if  having  been  made  to  authorize  it    Povik 

he  acts  beyond  his  jurisdiction,  although  v.  Slocum,  3  Blackford,  421.    But  if  a 

there  be  no  proof  of  malice,  or  of  a  ae-  magistrate  issue  a  warrant  upon  an  infor- 

sign  to  oppress.    Adkins  v.  Brewer,  supra,  mation  brought  before  him,  charging  an 

Case  r.  Shepherd,  2  Johns.  Cases,  (2d  ed.)  offence  within  his  cognizance,  he  is  not 

Vn  &  note.    Blood  v.  Sayre,  17  Vermont,  liable  for  a  false  imprisonment,  although 

607.     And  this  role  has  been  applied  the  information  disclose  no  legal  evidence 

where  a  justice  issued  an  execution  in  a  against  the  alleged  offenders,  and  although 

less  time  after  judgment  was  rendered  it  purport  to  be  founded  upon  inadmissible 

than  was  allowed    t>y    law,  (Briggs  v.  hearsay  evidence.    Cent  v.  Mountain,  1 

Wwrduxll,  10  Mass.  351 ;)  and  where  he  Mann.  &  Grang.  257. 
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v.  The  Inhabitants  of  Carew. 

Regina  v.  The  Inhabitants  op  Carew.1 

November  18, 1850. 

A  notice  of  appeal  given  by  the  overseers,  under  sect  8  of  stat  9  Geo.  1,  c  7,  is  good,  if 
signed  by  tneir  attorney. 

Upon  appeal  against  an  order  by  two  Justices  of  the  county  of 
Kent,  for  the  removal  of  a  pauper  from  the  parish  of  Speldhurst,  in 
the  county  of  Kent,  to  the  parish  of  Carew,  in  the  county  of  Pem- 
broke, the  order  was  confirmed,  subject  to  the  opinion  of  this  Court. 
At  the  hearing  of  the  appeal,  the  appellants  put  in  a  notice  of  appeal, 
which,  after  the  usual  heading,  proceeded :  "  I  hereby  give  you 
notice  that  the  church-wardens  and  overseers  of  the  poor  of  the 
parish  of  Carew,  in  the  county  of  Pembroke,  do  intend,  at  the  next 
General  Quarter  Sessions,  &c.,  to  enter  and  prosecute  an  appeal  against 
an  order,  &c.,  dated,  &c.  Robert  Lanning,  attorney  for  and  on  be- 
half of  the  church-wardens  and  overseers  of  the  poor  of  the  said 
parish  of  Carew."  If  the  Court  of  Queen's  Bench  should  be  of 
opinion  that  the  notice  of  appeal  is  not  good,  then  the  order  of  the 
Court  of  Quarter  Sessions  was  to  be  confirmed.  If  the  Court  should 
be  of  a  contrary  opinion,  the  order  of  removal  and  the  order  of 
Quarter  Sessions  were  to  be  quashed. 

Horn,  in  support  of  the  order  of  Sessions.  Sect.  8  of  stat  9  Geo. 
1,  c.  7,  requires  the  notice  of  appeal  to  be  "given  by  the  church- 
wardens or  overseers  of  the  poor."  In  Rex  v.  Kimbolton,  6  Ad.  & 
El.  603,  it  was  thought  that  the  grounds  of  appeal  under  sect.  81  of 
stat  4  &  5  Will.  4,  c.  76,  must  be  sent  or  delivered  to  the  overseers 
themselves,  and  that  service  on  their  attorney  was  not  sufficient 

Archbold  and  Deedes,  contra,  referred  to  Rex  v.  The  Justices  of 
Monmouthshire,  7  Law  J.  Rep.  M.  C.  95,  cited  in  Rex  v.  Kimbolton, 
6  Ad.  &  El.  607,  note,  in  which  Lord  Tenterden  held,  that  a  notice 
of  appeal  signed  by  the  attorney  for  the  appellant  parish  was  good ; 
and  Reg.  v.  The  Justices  of  Middlesex,  in  re  The  Parish  of  St.  Ma- 
rylebone,  in  this  term,  (November  10,  before  Patteson,  J.)  Sect  81 
of  stat.  4  &  5  Will.  4,  c.  76,  directs  that  the  notice  of  grounds  of 
appeal  shall  be  under  the  hands  of  the  overseers. 

Lord  Campbell,  C.  J.  I  am  glad  to  have  my  own  opinion  forti- 
fied by  such  high  authority ;  but  if  there  were  no  decision,  I  should 
hold,  without  doubt,  that  sect  8  of  stat  9  Geo.  1,  c.  7,  which  does 
not  require  that  the  notice  shall  be  under  the  hands  of  the  church- 
wardens or  overseers,  or  signed  by  their  own  hands,  is  satisfied  by  a 
notice  signed  by  their  attorney. 

Coleridge,  Wightman,  and  Erle,  JJ.,  concurred. — Order  quashed. 

i  14  Jur.  1119. 
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Mbdlioott  v.  Williams.1 

Queen's  Bench  Bail  Court,  November  21,  1850. 

Mule  to  compute—  Service  on  Defendants  Clerk  at  Defendants 

Warehouse. 

A  rule  qitt  cannot  be  made  absolute,  no  cause  being  shown,  on  an  affidavit  which  states  that 
service  of  the  rule  has  been  effected  on  a  clerk  of  the  defendant,  at  the  warehouse  of  list 
defendant  The  old  practice  of  requiring  a  service  at  the  defendant's  dwelling-house 
must  bo  adhered  to. 

This  was  a  motion  to  make  absolute  a  rule  to  compute  on  affidavit 
of  service,  no  cause  being  shown. 

The  affidavit  stated  that  the  deponent  left  a  true  copy  of  the  rule 
mri  "  at  the  warehouse  of  the  above-named  defendant,  with  W.  I*, 
a  clerk  of  the  said  defendant,  and  that  at  the  same  time  he,  this  de- 
ponent, showed  to  the  said  W.  L.  the  said  original  rule." 

C.  J.  Dawson.  This,  it  is  submitted,  is  a  sufficient  service  on  the 
defendant  It  is  true  that  in  Warrick  v.  Bacon,  8  ScN.R.  667 ;  s.  c 
14  Law  J.  Rep.  (n.  s.)  C.  P.  34,  service  on  a  clerk  at  the  defendants 
counting-house,  and  in  James  v.  Westdale,  9  DowL  P.  C.  104,  5  Jur.  24, 
service  on  the  shopman  of  the  person  in  whose  house  the  defendant  re- 
sided, were  held  to  be  insufficient ;  but  in  King  v.  Tomlinson,  6  Jur.  999, 
service  on  a  warehouseman  of  the  defendant  at  the  defendant's  ware- 
house, was  held  to  be  a  good  service  by  the  Court  of  Exchequer. — 
Our.  adv.  vult. 

Patteson,  J.,  now  said,  I  have  spoken  to  my  brother  Parke,  with 
respect  to  the  case  of  King  v.  Tomlinson.  He  informs  me  that  there 
must  be  some  mistake  in  the  report  of  that  case  or  in  the  Court,  and 
that  at  any  rate  the  decision  is  not  law ;  and  that  the  practice  of  the 
Court  of  Exchequer  is  to  require  that  the  service  should  be  made  at 
the  dwelling-house  of  the  defendant  The  rule,  however,  may  be 
enlarged  to  admit  of  a  proper  service.  —  Rule  enlarged 


Adams  v.  Andrews.* 

November  7, 1850. 

Practice  —  Motion  for  New  Trial,  after  BUI  of  Exceptions  tendered. 

Where  a  bill  of  exceptions  has  been  tendered,  the  party  cannot  afterwards  move  for  a  new 
trial  upon  a  point  which  might  have  been  (but  was  not)  included  in  the  bill  of  exceptions, 
without  abandoning  the  bill  of  exceptions. 

SmbU,  that  if  the  point  could  not  have  been  included  in  the  bill  of  exceptions)  the  motion 
for  a  new  trial  might  have  been  made  concurrently. 


*  20  Law  J.  Rep.  (n.  s.)  Q.  B.  33. 

26* 


a  20  Law  J.  Rep.  (if.  s.)  a  B.  39. 
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Case  for  the  disturbance  of  a  pew.  The  declaration  stated  that 
at  the  time  of  the  committing  of  the  grievances,  &c.,  the  plaintiff  was 
lawfully  possessed  of  a  certain  messuage  and  premises,  with  the  ap- 
purtenances, situate  in  the  parish  of  East  Moulsey  in  the  county  of 
Surrey,  and  had,  and  of  right  ought  to  have,  for  himself  and  his 
family,  inhabiting  in  the  said  messuage,  &c.,  the  use  and  benefit  of 
a  certain  pew,  in  the  parish  church  of  East  Moulsey  aforesaid,  as  to 
the  said  messuage  belonging  and  appertaining,  yet  that  the  de- 
fendant, &c. 

Pleas,  (amongst  others,)  first,  not  guilty;  second,  that  the  plaintiff 
had  not  for  himself  and  his  family  the  use  of  the  said  pew,  &c. 

At  the  trial,  before  Erie,  X,  at  the  Surrey  Summer  Assizes,  1850,  it 
appeared  that  the  pew  in  question  was  built  in  the  form  of  a  wing 
to  the  church ;  that  the  entrance  to  it  was  from  the  churchyard, 
through  a  door;  that  the  only  communication  between  it  and  the 
church  was  an  opening  in  the  wall,  the  pew  being  on  a  higher  level 
than  the  floor  of  the  church ;  and  that  the  only  mode  of  getting  into 
it  from  the  church  was  by  climbing.  The  pew  had  an  external  roof, 
which  was  covered  with  lead  or  tiles.  It  was  objected  that  there 
was  a  variance,  as  the  evidence  showed  that  the  pew  was  not  part 
of  the  church,  and  so  that  the  allegation  that  it  was  in  the  parish 
church  was  not  supported.  The  learned  Judge  thought  there  was 
no  such  variance,  and  left  the  question  of  the  plaintiffs  title  to 
the  jury. 

A  bul  of  exceptions  was  tendered  to  the  ruling  of  the  learned  Judge 
upon  two  points ;  one  being  that  the  jury  might  upon  the  evidence 
before  them  presume  the  existence  of  a  faculty ;  and  the  other,  that 
there  was  sufficient  evidence  of  disturbance  to  warrant  them  in  find- 
ing a  verdict  for  the  plaintiff 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  was  wrong  in  directing  the  jury  that  there  was  evi- 
dence of  the  pew  being  in  the  church. 

[Lord  Campbell,  C.  J.  You  cannot  move  for  a  new  trial  without 
abandoning  your  bill  of  exceptions.] 

It  is  stated  that  the  practice  is  otherwise  in  2  Arch.  Pract  p.  1324, 
8th  edit,  on  the  authority  of  Grotty  v.  Price,  6  Jur.  434.  It  is  necessary 
to  mention  the  fact  of  the  bill  of  exceptions  being  pending,  in  order  to 
save  it  in  case  of  failure  on  the  motion.  It  may  frequently  happen 
that  the  ground  for  a  new  trial  may  not  be  the  subject  of  a  bin  of 
exceptions,  as  where  the  verdict  has  been  obtained  by  false  evidence. 
There,  clearly,  both  remedies  should  be  open. 

[Erle,  J.  The  objection  that  the  pew  was  not  in  the  church,  but 
an  excrescence  from  it,  and  so  did  not  support  the  declaration,  was 
one  which  might  have  been  included  in  the  bill  of  exceptions.] 

Lord  Campbell,  C.  J.  The  ground  of  your  motion  here  is,  that 
there  was  a  misdirection  in  a  matter  of  law  which  might  have  been 
included  in  the  bill  of  exceptions.  Possibly,  if  it  could  not  have  been 
excepted  to,  a  motion  on  the  point  might  be  permitted    But  I  do 
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not  think  yon  can  make  this  motion  without  abandoning  your 
exceptions. 

Coleridge,  J.,  Wightman,  J.,  and  Erle,  J.,  concurred.  —  Rule 
refused. 


Doe  A  Campton  and  Wife  v.  Carpenter.1 

December  6,  185a 

Devise —  Construction-—  False  Demonstration —  General  Words 

of  Devise. 

A  testator  devised  to  J.  S.  "  all  those  my  three  messuages,  with  the  gardens,  close  of  land, 
and  aU  other  my  real  estate  whatsoever,  situate  at  Little  Heath,  in  the  parish  of  I\  now  in 
the  occupation  of  myself,  A.  and  B."  At  the  date  of  the  will,  and  at  the  death  of  the  tes- 
tator, he  was  possessed  of  three  messuages,  with  gardens  and  a  close  of  land,  at  Little 
Heath,  which  were  in  the  occupation  of  himself,  A.  and  B.  He  had  also  the  reversion  in 
a  house  and  garden,  situate  at  Little  Heath,  which  was  in  the  occupation  of  C,  who  was 
entitled  to  it  for  life.    Besides  these,  he  had  no  other  property  in  the  parish  of  F. :  — 

Bdd)  that  the  house  and  garden,  in  the  occupation  of  C,  passed  under  the  general  devise 
to  J.  8. 

Words  of  description,  following  a  general  devise,  will  not  be  construed  as  restrictive,  where 
the  effect  of  doing  so  would  be  to  render  the  general  devise  inoperative,  and  where  they 
may  be  rejected  as  a  false  demonstration. 

Ejectment  to  recover  a  house,  &c.,  and  garden,  at  Little  Heath,  in 
the  parish  of  Poleshill,  in  the  county  of  Warwick. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Coventry  Spring 
Assizes,  1850,  it  appeared  that  the  premises  in  question  in  the  cause 
had  been  devised  by  William  Smith  (who  was  seized  of  them  in  fee) 
to  Ann  Carpenter  (the  mother  of  the  defendant)  for  life.  Ann  Car- 
penter entered  upon  and  continued  to  occupy  the  premises  in  ques- 
tion until  her  death  in  1844.  Wells  Smith,  (the  heir  at  law  of  Wil- 
liam Smith,)  by  his  will,  made  in  October,  1842,  devised  as  follows : 
"  I  give  and  devise  unto  my  daughter  Jane  Campton  (wife  of  the 
lessor  of  the  plaintiff)  all  those  my  three  messuages  or  tenements, 
with  the  gardens,  close  of  land,  and  all  other  my  real  estate  whatsoever, 
situate  and  being  at  Little  Heath,  in  the  parish  of  Foleshill  aforesaid, 
now  in  the  occupation  of  myself,  [and  fourteen  other  persons,  not  in- 
cluding Ann  Carpenter,]  "  to  hold  the  same  unto  my  said  daughter 
Jane  Campton,  her  heirs  and  assigns  forever."  Wells  Smith  dial  in 
November,  1842.  The  premises  occupied  by  Ann  Carpenter,  at  the 
time  of  the  death  of  Wells  Smith,  were  situate  at  Little  Heath,  in  the 
parish  of  Foleshill ;  the  three  messuages,  &c.,  with  the  gardens  and  close 
of  land  specifically  devised  to  Jane  Campton,  were  at  the  time  of  the 
death  of  Wells  Smith  in  the  occupation  of  himself  and  the  fourteen 
other  persons  named  in  the  will,  and,  except  the  premises  then  in  the 
occupation  of  Ann  Carpenter,  formed  the  whole  of  the  property  of 
which  Wells  Smith  tvus  seized.    For  the  defendant,  it  was  contended 

mat     i  i     ■■  »      ■     ■  ■  ■    -■ ■-     !■  ■'  ■    ■■  ■      ■■■  ■  ■  ■  i  m^^— — — 

i  20  Law  J.  Rep.  (w.  s.)  Q.  B.  70. 
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that  no  property  passed  to  Jane  Campton,  except  such  as  was  in  the 
occupation  of  the  testator  or  one  of  the  fourteen  persons  named. 
The  learned  Judge  thought  that  this  was  a  false  demonstration,  which 
might  be  rejected,  and  the  plaintiff  had  a  verdict,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict  in  case  the  Court  should  think 
that  the  premises  in  question  did  not  pass  by  the  devise.  A  rule  nisi 
having  been  accordingly  obtained,  — 

Hayes  and  WUles  now  showed  cause.  The  words  of  occupation 
here  may  be  rejected  so  far  as  relates  to  the  general  words  of  devise,  <*  all 
other  my  real  estate  whatsoever,  situate  at  Little  Heath  in  the  parish  of 
Foleshill,  aforesaid,",  and  if  that  is  done,  there  will  still  remain  a  perfect 
description  of  the  property  now  in  question.  That  distinguishes  the 
present  case  from  Doe  d.  Hubbard  v.  Hubbard,  14  Jur.  1110,  where, 
if  the  words  of  occupation  had  been  rejected,  there  would  have  re- 
mained nothing  at  all  to  identify  the  property  intended  to  pass. 
There,  too,  every  word  of  the  will  was  satisfied  by  the  particular 
property.  Here  the  contrary  will  be  the  case,  unless  the  words  of  oc- 
cupation are  restricted  to  the  three  messuages  or  tenements  particu- 
larly devised.  By  rejecting  a  mistake  suggestive  as  to  the  reversion, 
effect  can  be  given  to  the  whole  of  the  words.  OoodtiUe  v.  Southern, 
1  M.  &  S.  299.  Nightingall  v.  Smith,  1  Exch.  Rep.  879.  MorreU 
v.  Fishery  4  Exch.  Rep.  591 ;  s.  a  19  Law  J.  Rep.  (n.  s.)  Exch.  273. 
The  maxim  falsa  demonstratio  non  nocet  applies  equally  to  a  general 
and  to  a  particular  devise.  Welby  v.  Welby,  2  Ves.  &  B.  192.  But 
the  general  words  here,  being  limited  to  property  at  Little  Heath,  are 
rather  in  the  nature  of  a  particular  devise. 

WhUehurst  and  Mellor,  in  support  of  the  rule.  Wherever,  as  here, 
words  apparently  of  description  are  superadded  to  a  general  devise, 
they  will  be  construed  restrictively,  and  cannot  therefore  be  rejected ; 
as  if  a  man  grant  all  his  lands  in  the  parish  of  Dale  which  are*  now 
in  the  tenure  of  J.  S. :  there  no  lands  except  such  as  are  held  by  J.  S. 
will  pass.  Shep.  Touchst.  100.  So  in  Wilson  v.  Mount)  3  Yes.  Jun. 
191,  the  words  "  which  I  have  surrendered  to  the  use  of  my  will "  were 
held  to  restrict  a  preceding  general  devise. 

iWiUes  referred  to  Ozenforth  v.  Cawkwell,  2  Sim.  &  S.  558 ;  s.  c 
aw  J.  Rep.  Chanc  193,  which  had  overruled  that  decision.] 

Roe  d.  GonoUy  v.  Vernon,  5  East,  51,  lays  dowQ  the  rule  as  to  con- 
struing words  following  a  general  gift  as  restrictive. 

[Lord  Campbell,  C.  J.  Here  there  is  a  complete  description  be* 
fore  these  words,  and  if  these  are  construed  as  words  of  restriction, 
that  portion  of  the  devise  cannot  operate  at  all ;  for  it  was  proved 
that  the  specific  devise  of  the  three  messuages,  with  the  gardens  and 
close  of  land,  just  corresponded  with  the  occupations  named.] 

There  was  no  evidence  to  show  that  the  testator  might  not  have 
had  other  property  at  Little  Heath  in  the  occupation  of  some  of  those 
persons. 

Lord  Campbell,  C.  J.    I  come  to  the  conclusion  that  the  reversion 
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in  question  passed  under  this  devise  to  the  wife  of  the  lessor  of  the 
plaintiff.  It  is  unnecessary  to  enter  into  the  authorities  which  we  so 
lately  reviewed  in  Doe  d.  Hubbard  v.  Hubbard,  where  the  majority  of 
the  Court  thought  that  the  maxim  falsa  demonstratio  turn  nocet  did 
not  apply,  because  there  was  no  perfect  and  true  demonstration 
without  the  words  sought  to  be  rejected.  Here,  however,  there  are 
words  containing  a  complete  description  of  the  property  intended  to 
pass  previous  to  the  words  of  occupation,  viz.  "  all  other  my  real  es- 
tate whatsoever,  situate  at  Little  Heath  in  the  parish  of  Foleshill." 
If  it  stopped  there,  it  could  not  be  doubted  that  this  reversion  would 
pass.  Then  come  the  words  "  now  in  the  occupation  of  myself,  &c." 
which,  as  applied  to  the  reversion,  is  a  false  demonstration,  but  it  fol- 
lows a  true  and  complete  demonstration  of  that  properly.  It  has 
been  argued  that  wherever  words  can  be  construed  as  restrictive,  they 
cannot  be  taken  to  be  a  false  demonstration.  But  effect  must  be 
given  to  the  whole  words  of  the  devise,  and  that  is  done  in  the  cases 
cited.  But  here,  if  those  words  are  construed  to  be  restrictive,  no 
effect  whatever  is  given  to  the  words  "  all  my  real  estate  whatsoever, 
situate  at  Little  Heath,"  because,  unless  this  reversion  pass  under 
those  words,  they  can  have  no  operation  at  all,  for  all  the  rest  of  his 
property  in  the  parish  would  pass,  independently  of  them.  On  that 
principle,  therefore,  we  must  hold  that  the  words  of  occupation  are 
confined  to  the  specific  subjects  of  devise. 

Patteson,  J.  In  all  the  cases  referred  to,  where  the  words  have 
been  construed  to  be  restrictive,  they  had  not  the  effect  of  rendering 
inoperative  any  part  of  the  will.  They  gave  a  particular  sense  to  the 
words,  and  made  them  operate  in  that  sense.  Now,  suppose  there 
had  been  only  the  general  words  in  this  will, "  all  my  real  estate,  situ- 
ate at  Little  Heath,  in  the  parish  of  Foleshill,  now  in  the  occupation 
of  myself  and"  the  other  persons  named,  (leaving  out  of  the  question 
the  messuages,  &c.,  in  the  occupation  of  the  testator  and  the  fourteen 
other  persons,)  there  would  then  be  no  lands  at  all  in  the  occupation 
of  any  of  the  specified  persons;  and  could  it  be  contended  that 
nothing  at  all  passed  under  the  devise,  and  that  the  rule  falsa  demon' 
stratio  non  nocet  did  not  apply  ?  But  the  case  is  not  altered  because 
there  is  a  previous  specific  devise  of  property  as  to  which  this  demon- 
stration applys  truly,  and  which  exactly  fulfils  the  whole  of  the 
demonstration.  If  ^he  words  "  all  other  my  estate  "  are  read,  as  they 
must  be,  to  mean  something  different  from  what  was  devised  before, 
we  must  say  that  the  words  of  occupation  are  as  to  it  a  false  demon- 
stration. 

Wiohtman,  J.  It  is  agreed  that,  as  a  general  proposition,  effect 
must  be  given  to  every  word  of  the  will  Now,  here  is  a  devise  by 
specific  words,  and  then  by  general  words,  followed  by  a  description 
of  the  locality  and  occupation,  which  is  wholly  true  as  to  the  specific 
devise,  but  only  partially  true  as  to  the  general  devise.  And  the  tes- 
tator had  other  property  besides  that  specifically  devised.  If  the 
words  of  description  were  construed  restrictively,  they  would  be  lim- 
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ited  to  the  specified  property,  and  that  only  would  pass ;  the  general 
words  would  be  inoperative.  If,  on  the  other  hand,  the  words  of  de- 
scription be  rejected  in  respect  of  the  general  devise,  there  would  be 
enough  to  point  out  this  particular  land  intended  to  pass.  Therefore 
this  case  differs  essentially  from  Doe  d.  Hubbard  v.  Hubbard,  and  I 
think  we  are  bound  to  reject  the  words  of  false  demonstration.  —  Rule 
discharged* 


Hawker  v.  Field.1 
Queen's  Bench  Bail  Court,  November  6,  1850. 

Quarter  Sessions,  Enforcing  Order  of,  under  12  6f  13  Vict,  c  45  — 

Certiorari  not  necessary. 

When  a  judge's  order  or  role  of  this  Court  is  made  under  the  statute  IS  ft  18  Vict,  c  46, 
8. 18,  for  the  removal  of  an  order  of  Quarter  Sessions  into  this  Court,  for  the  purpose  of 
enforcing  it,  it  is  not  necessary  that  any  certiorari  should  issue  to  remove  the  order  of 
Sessions. 

This  was  a  motion  for  a  rule  to  remove  into  this  Court  an  order 
of  a  Court  of  Quarter  Sessions  of  the  Peace,  with  a  view  of  enfor- 
cing it 

The  application  was  made  under  the  stat  12  &  13  Vict  c.  45,  s.  18, 
by  which  it  is  enacted,  "  that  in  all  cases  where  any  order  shall  be 
made  by  any  Court  of  General  or  Quarter  Sessions  of  the  Peace,  it 
shall  be  lawful  for  the  Court  of  Queen's  Bench,  or  for  any  Judge  of 
that  Court  at  chambers,  either  in  term  or  vacation,  upon  the  applica- 
tion of  any  person  entitled  to  enforce  such  order,  and  upon  the  pro- 
duction of  a  copy  of  such  order  under  the  hands  of  the  clerk  of  the 
peace  or  his  deputy,  and  upon  proof  of  refused  or  neglect  to  obey  such 
order,  to  order  and  direct  such  order  of  the  Court  of  General  or  Quar- 
ter Sessions  to  be  removed  into  the  said  Court  of  Queen's  Bench,  and 
thereupon  such  order  shall  be  of  the  same  force  and  effect,  and  may 
be  enforced  in  the  same  manner,  as  a  rule  made  by  the  said  Court  of 
Queen's  Bench ;  and  all  the  reasonable  costs  and  charges  attendant 
upon  such  application  and  removal  shall  be  recoverable  in  like  man- 
ner as  if  the  same  were  part  of  such  order." 

Unthamk,  in  support  of  the  motion.  This,  it  is  believed,  is  one  of 
the  first  applications  under  the  statute.  The  formal  requisites  of  the 
statute  are  all  complied  with ;  but  a  doubt  exists  on  the  point  of 
practice  respecting  the  necessity  of  obtaining  a  writ  of  certiorari  to 
bring  the  order  of  Quarter  Sessions  into  this  Court  before  it  can  be 
enforced.  It  is  submitted  that  no  certiorari  is  necessary ;  but  that  by 
virtue  of  the  statute  a  rule  of  this  Court,  or  a  Judge's  order,  ordering 
the  removed  of  the  order  of  Sessions  is  sufficient,  ipso  facto,  to  remove 
it;  and  that  when  such  rule  or  Judge's  order  is  made,  the  order  of 

i  90  Law  JT.  Rep.  (k.  s.)  M.  C.  41. 
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Sessions  may  thereupon  be  enforced  as  a  rule  of  this  Cotirt  The 
question  is  very  important  on  the  ground  of  expense  and  delay. 

[Patteson,  J.  In  the  case  of  The  Queen  v.  The  Justices  of  Devon- 
shire 3  L  E  &  P.  520,  which  was  a  similar  application,  my  brother 
Wightman,  last  term,  thought  the  formal  course  was  to  remove  the 
order  of  Quarter  Sessions  by  certiorari.  I  do  not,  however,  find  that 
the  learned  Judge  expressed  any  opinion  that  the  certiorari  was  ab- 
solutely necessary.] 

The  stat  1  &  2  Vict  c.  110,  s.  22,  by  which  it  is  provided  that  a 
judgment  or  rule  of  an  inferior  court  of  record  may  be  removed  into 
one  of  the  superior  courts  by  an  order  of  a  Judge  of  the  superior  court, 
and  thereupon  enforced  as  a  judgment  or  rule  of  the  superior  court,  is 
expressed  in  very  similar  terms  to  those  of  the  section  under  consider- 
ation.  The  effective  words  of  sect  22,  of  the  1  &  2  Vict  c.  110,  are, 
"  it  shall  be  lawful,"  &c.,  u  for  the  Judges  of  any  of  her  Majesty's  su- 
perior courts,"  &c.,  "  to  order  and  direct  the  judgment  of  such  inferior 
court,"  &c.,  "  to  be  removed  into  the  said  superior  court ; "  "  and  irn» 
mediately  thereupon  such  judgment,"  &c->  "shall  be  of  the  same 
force,  charge,  and  effect,  as  a  judgment  recovered  in,"  &c,  "  such  su- 
perior court"  Under  this  act  the  practice  has  been  to  remove  without 
any  certiorari.  The  stat  19  Geo.  3,  c  70,  s.  4,  which  was  framed  for 
the  like  purpose  of  enforcing  the  judgments  of  inferior  courts  of  record 
by  process  of  the  superior  courts,  is  differently  worded.  There,  it  is 
enacted  that  "  it  shall  be  lawful,"  &c.,  "  for  any  of  his  Majesty's  courts 
of  record  at  Westminster,"  &c.,  w  to  cause  the  record  of  the  said  judg- 
ment to  be  removed  into  such  superior  court"  Under  this  latter  stat- 
ute the  practice  has  been  to  remove  the  judgment  of  the  inferior  court 
by  certiorari.  The  common  law  mode  of  removing  an  order  of  Quar- 
ter Sessions  is  by  certiorari,  but  the  stat  12  &  13  Vict  c.  45,  gives,  it 
is  submitted,  a  new  method.  —  Our.  adv.  vutt. 

Patteson,  J.,  now  said,  I  have  considered  the  point  as  to  the 
practice  in  this  case,  and  spoken  to  several  of  the  other  Judges  about 
it  We  think  that  the  terms  of  the  act  of  Parliament  are  sufficient 
to  introduce  a  new  practice,  and  that  no  certiorari  is  necessary.— 
Rule  granted. 


Regina  v.  The  Justices  of  Middlesex.1 

Queen's  Bench  Bail  Court,  November  11,  1850. 

Appeal,  Notice  of —  Order  of  Removal —  Signed  by  the  Attorney. 

A  notice  of  appeal  against  an  order  of  justices  for  the  removal  of  a  pauper  may  be  signed 
and  given  by  an  attorney  on  behalf  of  the  parish  officers  of  the  appellant  parish.9 

i  30  Law  J.  Rep.  (n.  s.)  M.  C.  42. 

3  The  aame  point  was  decided  in  the  fall  Court  of  Queen's  Bench  in  the  case  of 
The  Queen  v.  Carew,  (ante,  904.)  The  same  point  had  also  been  previously  deter- 
mined in  The  King  v.  The  Justices  of  Monmouthshire,  6  Ad.  &  E.  607,  note  (c);  s.  c. 
7  Law  J,  Rep.  M.  C  95. 
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This  whs  an  application  for  a  mandamus  to  the  Justices  of  Middle- 
sex if  enter  continuances,  and  hear  an  appeal  against  an  order  of 
Justices,  for  the  removal  of  John  Shuttleworth,  from  the  parish  of  St 
Marylebone,  in  the  county  of  Middlesex,  to  the  township  of  Leeds,  in 
the  West  Riding  of  Yorkshire. 

The  following  notice  of  appeal,  on  behalf  of  the  parish  officers  of 
Leeds,  was  duly  served  on  the  parish  officers  of  St  Marylebone :  "  To 
the  church-wardens  and  overseers  of  the  poor  of  the  parish  of  St  Mary- 
lebone, in  the  county  of  Middlesex.  As  attorney  for,  and  on  behalf, 
and  at  the  request^  and  by  the  direction  of  the  overseers  of  the  poor  of 
the  township  of  Leeds,  in  the  West  Riding  of  Yorkshire,  I  do  hereby 
give  you  notice  that  they  do  intend,  at  the  next  General  Quarter  Ses- 
sions of  the  Peace,"  &c,  "  to  enter  an  appeal  against  a  certain  order, 
bearing  date  the  4th  of  January,  1850,"  &c.,  "for  the  removal  of  John 
Shuttleworth,  from  the  said  parish  of  St  Marylebone,  to  the  said  town- 
ship of  Leeds,"  &c  "As  witness  my  hand  this  28th  day  of  January, 
1850.  Yours,  &a,  Charles  Naylor,  attorney,  acting  for  and  on  the  be- 
half of  the  overseers  of  the  poor  of  the  said  township  of  Leeds." 

On  the  appeal  coming  on  to  be  heard,  the  counsel  for  the  respond- 
ents objected,  that  a  notice  of  appeal,  signed  by  the  attorney  for  the 
appellant  parish,  was  an  insufficient  notice.  The  Court  of  Quarter 
Sessions  held  the  objection  valid,  and  dismissed  the  appeal. 

Huddleston  showed  cause.  A  notice  of  appeal  signed  by  the  attor- 
ney of  the  appellant  parish  is  insufficient  The  stat  9  Geo.  1,  c.  7,  s.  8, 
which  imposes  the  necessity  of  giving  a  notice  of  appeal,  says,  that 
no  appeal  shall  be  proceeded  with  "  unless  reasonable  notice  be  given 
by  the  church-wardens  or  overseers  of  the  poor  of  such  parish  and 
place  who  shall  make  such  appeal."  The  notice,  therefore,  ought  .to 
have  been  signed  by  the  church-wardens  or  overseers,  not  the  attorney. 
In  The  Queen  v.  Catteral,  5  Q.  B.  Rep.  901,  the  point  was  raised,  but 
not  decided.  The  case  of  The  King  v.  Kimbolton,  6  Ad.  &  E.  603 ; 
s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  C.  90,  is  precisely  in  point  It  was  held, 
that  sending  the  statement  of  the  grounds  ol  appeal  to  the  attorney 
for  the  church-wardens  and  overseers  of  the  respondent  parish  was  in- 
sufficient ;  and  Littledale,  J.,  there  said,  "  It  is  clear  that,  under  sect  79, 
a  notice  sent  by  the  attorney  would  not  be  enough,  for  it  is  to  be  Bent 
by  three  or  more  of  the  guardians ; "  and,  again,  he  adds,  "  By  stat 
( U.  K.)  41  Geo.  3,  c.  23,  s.  4,  notices  of  appeal  are  to  be  signed  by  the 
person  giving  the  same,  or  his  attorney  on  his  behalf;  but  they  are  to 
De  delivered  to  or  left  at  the  abodes  of  the  church-wardens  and  over- 
seers, or  any  two  of  them.  Here  we  see  the  legislature  recognizing 
the  distinction  between  the  party  giving  the  notice  and  the  party 
receiving  it ;  the  notice  may  be  given  by  the  attorney,  but  not  received 
by  him :  where  no  distinction  is  expressed,  I  think  the  rule  must  be 
uniform."  The  stat  12  &  13  Vict  c  45,  (Baines's  Act,)  expressly 
provides  that  the  notice  may  be  given  by  the  attorney.  When  the 
statute  is  silent,  it  is  apprehended  that  the  notice  must  be  given  by  the 
party  himself.  The  statute  in  question  does  not  contemplate  the  in- 
tervention of  the  attorney  at  that  stage  of  the  proceedings  with  respect 
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to 'the  order  of  removal.  Secondly,  it  was  not  shown  that  the  attorney 
who  signed  the  notice  was  authorized  to  do  so  by  the  church-gardens 
and  overseers  of  the  appellant  parish.  The  Queen  v.  The  Justices  of 
Surrey,  5  Q,.  B.  Rep.  506 ;  s.  c  13  Law  J.  Rep.  (n.  s.)  M.  C.  86,  and 
The  King  v.  The  Justices  of  Salop,  4  B.  &  Aid.  626. 

Hall  and  Pashlep,  in  support  of  the  rule.  With  regard  to  the  last 
point,  that  no  proof  was  given  of  the  attorney's  authority  to  sign  the 
notice,  the  answer  is,  that  his  authority  never  wag  questioned  at  the 
Sessions.  Had  it  been  disputed,  proof  would  readily  have  been  given 
by  the  parish  officers  of  Leeds  who  were  present.  Such  an  objection, 
therefore,  cannot  be  raised  now.  As  to  the  first  point,  the  notice  need 
not  be  signed  by  the  overseers  and  church-wardens.  If  signed,  as-  this 
was,  by  the  attorney  on.  their  behalf,  it  is  quite  sufficient.  There  is  no 
provision  in  the  stat  9  Geo.  1,  c.  7,  requiring  a  notice  in  writing. 
The  Court  will  hot  feel  at  liberty  to  impose  on  a  party  more  than  the 
legislature  requires.  Under  stat.  13  Geo.  2,  c.  18,  s.  5,  which  provides, 
that  a  certiorari  shall  not  issue  for  removing  orders  of  Justices,  unless 
it  be  duly  proved  on  oath  that  the  party  suing  out  the  same  has  given 
notice  to  the  Justices  that  application  was  intended  to  be  made  for 
the  certiorari,  the  practice  has  always  been  that  the  notice  should  be 
signed  by  the  attorney.  And  there  are  many  cases  distinctly  deciding 
that  a  notice  so  given  is  good.  The  King  v.  Abergele,  5  Ad.  &  E. 
795 ;  s.  c  7  Law  J.  Rep.  (n.  s.)  M.  C.  109.  The  Queen  v.  How,  11 
Ibid.  150.  The  Queen  v.  The  Justices  of  Lancashire,  Ibid.  144 ;  s.  c. 
9  Law  J.  Rep.  (n.  s.)  Q,.  B.  9,  and  The  Queen  v.  Cartivorth,  5  Q.B. 
Rep.  201 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  M.  C.  26.  The  observation 
relied  on  of  Littledale,  J.,  in  Hie  Queen  v.  Kimbolton,  is  a  mere  dictum, 
and  does  not  apply  to  this  case.  A  verbal  notice  of  appeal  given  by 
the  attorney  against  a  bastardy  order  has  been  considered  sufficient 
The  Queen  v.  The  Justices  of  Huntingdonshire,  19  Law  J.  Rep.  (n.  s.) 
M.  C.  127.  The  general  rule  is,  that  a  notice  may  always  be  given 
by  the  attorney,  unless  there  are  some  specific  words  in  the  act  of  Par- 
liament requiring  the  notice,  which  point  to  the  party  himself  as  the 
very'person  who  is  to  give  it. 

Patteson,  J.  Two  questions  might  have  arisen  upon  the  notice  in 
this  case :  first,  whether  the  person  professing  to  give  the  notice,  as 
the  attorney  for  the  appellants,  was  authorized  by  them  to  do  so ;  and, 
secondly,  whether  a  notice  of  appeal,  signed  by  the  attorney  of  the 
parish  officers  of  the  appellant  parish,  was  sufficient  in  point  of  law. 
If  the  respondents  had  intended  to  have  relied  on  the  first  point,  the 
objection  ought  to  have  been  taken  at  the  Sessions,  in  order  that  the 
appellants  might  have  had  the  opportunity  of  proving  that  the  attor- 
ney had  been  authorized  by  them.  .  As  the  objection  was  not  then 
taken,  I  think  it  is  too  late  to  take  it  now.  On  the  second  question 
there  is  no  case  distinctly  in  point  as  to  whether  a  notice  of  appeal, 
signed  by  the  attorney  of  the  parish  officers  of  the  appellant  parish,  is 
sufficient  The  general  principle  is,  quifacitper  aliumfacitper  se.  That 
Sanctions  the  rule  that  a  man  may  ordinarily  give  a  notice  by  means  of 
vol,  i.  27 
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his  agent  or  attorney.  Where,  indeed,  it  is  said  in  ttie  statute  that 
the  notice  of  chargeability  must  be  given  by  three  or  mori  of  the  guar- 
dians, it  is  clear  that  the  notice  cannot  be  given  by  the  attorney,  for  it 
implies  that  it  is  to  be  a  personal  act.  A  notice  of  chargeability,  too, 
is  the  proper  act  of  the  overseers  who  know  the  fact  of  the  chargeabil- 
ity. But  I  cannot  see  how  this  case  is  to  be  distinguished  from  the 
case  of  giving  notice  for  a  certiorari  under  the  stat  13  Geo.  2,  c.  18, 
in  which  it  has  been  held,  that  a  notice  given  by  the  attorney  is  suffi- 
cient It  is  true  that  in  the  case  of  Tlie  King  v.  Kimbolton}  Littledale, 
J.,  referred  to  an  act  of  Parliament  which  provided  in  terms  that  a 
notice  might  be  given  by  a  person  or  his  attorney  on  his  behalf,  and 
relied  on  the  express  mention  of  the  attorney ;  but  what  is  said  by 
way  of  argument  by  a  Judge,  where  the  point  is  not  raised,  must  not 
be  pressed  too  far ;  and  when  the  case  actually  comes  before  the  Court 
for  decision,  we  must  recur  to  first  principles.  There  is  a  very  strong 
distinction  between  this  case  and  the  case  where  a  notice  is  to  be 
served  upon  certain  persons.  There  service  on  an  attorney  may  well 
be  held  insufficient ;  for  how  can  it  possibly  be  said  that  the  attorney  is 
the  attorney  of  the  parties,  when  there  is  no  case  or  proceeding  in 
Court  at  the  time  ?  It  seems,  therefore,  to  me,  that  the  notice  of  ap- 
peal signed  by  the  attorney  was  sufficient,  and  that  the  Sessions  ought 
to  have  heard  the  case.  —  Rule  absolute. 


Regina  v.  The  Recorder  of  Derby.1 

Queen's  Bench  Bail  Court,  November  16,  1850. 

Notice  of  Appeal —  Statement  of  Grounds  of  Appeal  —  Statute 

11  4*  12  Vict  c.  31. 

The  term  "  notice  of  appeal,"  m  section  9  of  the  statute  11  &  19  Vict  c  SI,  which  provides 
that  no  appeal  shall  be  allowed  against  an  order  of  removal,  if  notice  of  such  appeal  ho 
not  given  as  required  by  law  within  a  certain  specified  time,  does  not  in  any  way  apply  to 
the  "statement  of  the  grounds  of  appeal." 

This  was  an  application  for  a  mandamus  to  the  Recorder  of  Derby 
to  enter  continuances  and  hear  an  appeal  against  an  order  of  removal 
of  Joseph  Walker,  a  pauper,  from  the  parish  of  St  Werburgh,  in  the 
borough  of  Derby,  to  the  parish  of  Ibstock,  in  the  county  of  Leicester, 

Notice  of  appeal  against  the  order  was  given  within  the  time 
required  by  the  stat.  11  &  12  Vict.  c.  31,  s.  9 ;  but  the  statement  of 
the  grounds  of  appeal,  though  served  more  than  fourteen  days  before 
the  sessions  at  which  the  appeal  was  intended  to  be  tried,  were  not 
$erved  within  the  period  prescribed  by  the  above-mentioned  statute 
for  the  giving  of  the  notice  of  appeal.  On  the  appeal  coming  on  for 
trial,  before  the  Recorder  of  Derby,  the  respondents  contended  that 

i  20  Law  J,  Rep,  (n.  s.)  M- C.  44. 
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the  appellants  could  not  be  heard,  on  the  ground  that  the  notice  of 
appeal  was  insufficient,  according  to  the  proper  construction  of  the 
statue  11  &  12  Vict  c.  31,  s.  9,  which  enacts  "  That  no  appeal  shall  be 
allowed  against  any  order  of  removal,  if  notice  of  such  appeal  be  not 
given  as  require^  by  law,  within  the  space  of  twenty-one  days  after 
the  notice  of  chargeability  and  statement  of  the  grounds  of  removal 
shall  have  been  sent  by  the  overseers  or  guardians  of  the  removing 
parish  to  the  overseers  or  guardians  of  the  parish  to  which  such  order 
shall  be  directed,  unless  within  such  period  of  twenty-one  days  a  copy 
of  the  depositions  shall  have  been  applied  for,  as  aforesaid,  by  the  last- 
mentioned  overseers  or  guardians,  in  which  case,  a  further  period  of 
fourteen  days  after  the  sending  of  such  copy  shall  be  allowed,  for  the 
giving  of  such  notice  of  appeal,"  &c  It  was  urged  that,  by  this 
clause,  the  legislature  must  be  taken  to  have  intended  that  both  the 
notice  of  appeal  and  the  statement  of  grounds  of  appeal  should  be 
given  within  the  time  specified  for  giving  the  notice  of  appeal,  and 
that,  as  the  statement  of  the  grounds  of  appeal,  in  this  case,  was  not 
given  within  such  time,  the  notice  of  appeal  was  bad.  The  learned 
Kecoider,  being  of  opinion  that  the  notice  was  insufficient,  dismissed 
the  appeal  on  this  preliminary  objection. 

WiUnorey  for  the  appellants,  in  support  of  the  motion.  The  notice 
of  appeal  was  given  in  proper  time.  The  stat  13  &  14  Car.  2,  c.  12, 
which  gives  the  right  of  appeal  against  an  order  of  removal,  has  no 
provision  respecting  any  notice  of  appeal.  That  is  made  requisite  by 
stat  9  Geo.  1,  c.  7,  s.  8,  which  enacts  that  no  appeal  shall  be  proceed- 
ed with  unless  reasonable  notice  of  appeal  be  given.  The  Sessions 
had  to  determine  what  was  reasonable  notice.  The  first  enactment 
-  respecting  the  serving  any  statement  of  the  grounds  of  appeal  is 
contained  in  sect  81  of  the  stat  4  &  5  Will.  4,  c.  76,  which  requires 
that  a  statement  of  the  grounds  of  appeal  should  be  delivered  together 
with  the  notice  of  appeal,  or  fourteen  days  at  least  before  the  trial  of 
the  appeal.  The  two  documents,  therefore,  the  notice  of  appeal  and 
.  the  statement  of  the  grounds  of  appeal,  are  essentially  different,  and 
are  recognized  as  distinct  by  that  section.  There  is  nothing  in  the 
Language  of  the  recent  statute,  11  &  12  Vict  c.  31,  to  induce  the  sup- 
position that  by  the  term  "  notice  of  appeal,"  in  sect  9  of  that  act,  the 
legislature  intended  to  include  the  statement  of  grounds  of  appeal. 

Boden  showed  cause,  in  the  first  instance.     The  stat.  11  &  12 
Vict  c.  31,  s.  9,  enacts,  that  no  appeal  shall  be  allowed,  unless  such 
notice  of  appeal  as  by  law  is  required  shall  be  given  within  a  certain 
definite  time.     That  must  mean  such  notice  of  appeal  as  by  law  is 
required  for  the  purpose  of  having  the  appeal  heard.    When  the  object 
.  of  an  appellant  is  merely  to  enter  and  respite  an  appeal,  the  mere  no- 
tice of  intention  to  appeal  may,  perhaps,  be  sufficient  for  the  purpose 
.  of  having  the  appeal  entered  and  respited ;  but  a  notice  of  intention 
,  to  appeal,  unless  accompanied  or  followed  by  a  notice  of  grounds 
of  appeal,  is  not  such  a  notice  as  entitles  a  party  to  have  his  appeal 
heard     The  notice  of  the  intention  to  appeal  and  the  notice  of 
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grounds  of  appeal  are,  in  fact,  both  parts  of  the  notice  of  appeal  re- 
quired by  law.  The  stat  11  &  12  Vict  c.  31,  assigns  the  time 
when  such  notice  is  to  be  given.  Here  both  parts  of  this  notice  of 
appeal  were  not  given  within  the  required  time ;  and,  therefore,  the 
learned  Recorder  was  right  in  holding  the  notice  of  appeal  insufficient. 

Patterson,  J.  I  really  feel  no  doubt  at  all  about  the  matter.  The 
words  used  throughout  the  stat  11  &  12  Vict  c.  31,  respecting  the 
grounds  of  appeal,  are  not  notice  of  grounds  of  appeal,  but "  statement 
of  grounds  of  appeal."  In  order  to  construe  this  last  act,  we  must  see 
how  the  law  stood  before  its  passing.  Now,  previous  to  this  last  stat- 
ute, the  notice  of  appeal  and  the  statement  of  the  grounds  of  appeal 
might  have  been  given  in  different  documents  and  at  different  times. 

In  The  King  v.  The  Justices  of  Suffolk,  4  Ad.  &  E.  319 ;  s.  c.  5  Law 
J.  Rep.  (n.  s.)  M.  C.  3,  it  was  held,  that  the  notice  of  appeal  might  be 
given  even  after  the  statement  of  the  grounds  of  appeal  had  been 
delivered.  It  is  to  be  observed  that,  in  the  stat  11  &  12  Vict  p.  31, 
a  considerable  difference  is  made  between  the  statement  of  the  grounds 
of  removal  and  the  statement  of  the  grounds  of  appeal  For  the  act 
in  question  says,  the  notice  of  chargeability  must  be  accompanied  with 
a  statement  of  the  grounds  of  removal :  but  there  is  no  direction  in  the 
act  that  the  notice  of  appeal  is  to  be  accompanied  with  a  statement 
of  the  grounds  of  appeal.  Coming,  then,  to  sect  9,  I  do  not  see  how 
it  is  possible  for  me  to  read  the  expression  "  that  no  appeal  shall  be 
allowed  against  an  order  of  removal,  if  notice  of  such  appeal  be  not 
given  as  required  by  law,"  as  intending  to  include  the  statement  of  the 
grounds  of  appeal  under  the  term  "  notice  of  appeal."  It  has  been 
argued  that  the  words  "  as  required  by  law  "  extend  the  meaning  of 
the  expression  "  notice  of  appeal,"  so  as  to  make  it  comprehend  the 
statement  of  the  grounds  of  appeal :  but  I  cannot  read  those  words 
as  meaning  to  include  the  statement  of  the  grounds  of  appeal,  when 
the  legislature  has  always  used  the  expression  "statement  of  the 
grounds  of  appeal,"  and  the  statement  of  the  grounds  of  appeal  has 
never  hitherto  been  considered  any  part  of  the  notice  of  appeal.  Be- 
sides, the  statement  of  the  grounds  of  appeal  must  be  in  writing, 
under  the  hands  of  the  overseers  or  of  three  or  more  of  the  guardians, 
and  there  is  no  provision  that  requires  that  the  notice  of  appeal 
should  be  so  given.  The  point  seems  to  me  so  clear,  that  I  do  not 
see  how  any  question  could  well  be  raised  upon  it  —  Ride  absolute* 
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Regina  v.  The  Inhabitants  of  Turweston.1 

November  28,  1850. 

Highway,  Nonrepair  of —  Liability  of  Parish  —  Indictment  —  Alle- 
gation of  Immemoriality  —  Surplusage  —  Averment  of  Time. 

An  indictment  against  a  parish  for  non-repair  of  a  highway  alleged  "  that  from  the  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a 
common  and  ancient  highway,"  &c. ;  and  the  only  other  allegation  that  it  contained  as  to 
time  was,  that  a  part  of  the  said  highway,  situate,  &c.,  "  on  the  1st  day  of  January,  in  the 
12th  year  aforesaid,  and  continually  afterwards,  until  the  taking  of  this  inquisition,  was 
and  yet  is  "  out  of  repair,  so  that  the  liege  subjects  of  the  Queen  could  not  during  the 
time  "aforesaid,  nor  yet  can  go,  return,  pass,  &c :  — 

Held,  that  the  allegation  of  immemoriality  mi^ht  be  rejected  as  surplusage,  and  that  with- 
out insufficient  appeared  on  the  face  of  the  indictment,  as  to  time,  to  support  the  liability 
charged. 

This  was  an  indictment  for  the  non-repair  of  a  highway. 

The  indictment  charged  "  that  from  the  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  there  was,  and  yet  is,  a  common 
and  ancient  Queen's  highway,  leading  from  the  village  of  Turweston, 
in  the  county  of  Buckingham,  to  the  village  of  Evenley,  in  the  county 
of  Northampton,  used  by  all  the  liege  subjects  of  our  Lady  the  Queen, 
and  her  predecessors,  with  their  horses,  coaches,  carts,  and  carriages, 
to  go,  return,  pass,  ride,  and  labor,  at  all  times  of  the  year,  at  their 
will  and  pleasure ;  and  that  a  certain  part  of  the  same  Queen's  com- 
mon highway,  situated,  lying,  and  being  in  the  parish  of  Turweston 
aforesaid,  beginning  at,  &«.,  on  the  1st  of  January,  in  the  twelfth  year 
aforesaid,  and  continually  afterwards,  until  the  taking  of  this  inquisi- 
tion, was,  and  yet  is,  in  great  decay,  for  want  of  due  reparation  and 
amendment  of  the  same,  &c.,  so  that  the  liege  subjects  of  the  Queen 
could  not,  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass,  re- 
pass, &c.  And  that  the  inhabitants  of  the  said  parish  of  Turweston, 
in  the  said  county  of  Buckingham,  the  common  highway  aforesaid 
(so  as  aforesaid  being  in  decay)  ought  to  repair  and  amend,  when  and 
so  often  as  it  shall  be  necessary." 

Plea.     Not  guilty. 

On  the  trial,  before  Wightman,  J.,  at  the  Spring  Assizes  for  Bucks, 
1850,  the  evidence  for  the  prosecution  in  substance  was,  that  there 
had  been  an  immemorial  highway  leading  out  of  the  turnpike  road 
towards  the  parish  of  Evenley,  but  that,  in  the  year  1814,  the  oc- 
cupiers of  the  adjoining  land  had  made,  in  part,  a  new  way,  which 
had  been  dedicated  to  and  used  by  the  public,  and  that  was  the  part 
of  the  highway  in  question  out  of  repair.  A  verdict  was  found  for 
the  Crown,  and  leave  reserved  to  move  to  enter  a  verdict  for  the 
defendants,  on  the  ground  that  the  allegation  of  the  highway  being 
immemorial  was  material,  and  had  not  been  proved. 

A  rule  nisi  for  that  purpose  having  been  subsequently  obtained,  — 


1 20  Law  J.  Rep.  (if.  8.)  M.  C.  46. 
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O*  Motley  now  showed  cause.  The  question  is,  whether  the  words 
"  from  the  time  whereof  the  memory  of  man  runneth  not  to  the  con* 
trary  "  may  not  be  struck  out  of  the  indictment  as  surplusage.  To 
show  that  those  words  are  material,  passages  in  the  judgments  of 
Lord  Denman,  C.  J.,  and  Coleridge,  J.,  in  The  King  v.  The  Marchioness 
of  Doumshire,  4  Ad.  &  E.  232 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  50,  are 
mainly  relied  upon  as  an  authority.  In  that  case,  part  of  the  footway 
described  in  the  indictment  had  been  recently  dedicated,  and  Lord 
Denman,  C.  J.,  said,  "  If  the  whole  path  were  described  as  immemo- 
rial, there  would  certainly  be  a  variance  ;"  and  Coleridge,  J.,  "  If  the 
path  were  claimed  as  an  immemorial  highway,  I  should  feel  a  diffi- 
culty ;  but  that  is  not  so."  The  circumstances  of  that  case  are  very 
different  from  the  present,  and  those  dicta  can  be  no  authority  for  de- 
ciding this  question.  In  2  Wms.  Saund.  158,  a,  note  (d,)  it  is  said  that 
an  unnecessary  allegation  of  an  immemorial  highway  will  be  fatal, 
if  it  appear  that  the  existence  of  the  highway  commenced  within  legal 
memory ;  but  the  writer  of  that  note  would  seem  to  have  been  misled 
by  the  erroneous  marginal  note  of  the  case  of  The  Queen  v.  Westmark, 
2  Moo.  &  R.  305,  cited  in  support  of  it  In  that  case,  the  allegation 
of  immemoriality  was  material,  to  show  liability  at  all,  and  it  was 
necessary  to  prove  it ;  but  this  is  an  indictment  against  a  parish,  and 
the  allegation  of  immemoriality  may  be  struck  out  without  affecting 
the  liability.  The  principle  of  the  distinction  between  the  cases  is  well 
put  by  Lawrence,  J.,  in  Williamson  v.  Allison,  2  East,  446,  acted  upon 
in  The  Attorney  General  v.  Clerc,  12  Mee.  &  W.  640 ;  s.  a  14  Law  J. 
Rep.  (n.  s.)  Exch.  82. 

Welter  on  the  same  side,  was  not  heard 

Prendergast  and  Keane,  contra.  The  allegation  that  this  is  a  high- 
way is  one  and  the  same  with  that  of  immemoriality,  and  the  latter, 
having  been  alleged,  cannot  now  be  rejected  as  surplusage,  any  more 
than  the  statement  of  the  termini  can  be  rejected,  although  such 
statement  be  unnecessarily  made.  The  King  v.  St.  Weonards,  5  Car. 
&  P.  579 ;  s.  c.  6  Ibid.  582. 

^Wightman,  J.  That  is  because  the  termini  form  part  of  the  de- 
scription of  the  highway  itself.] 

So  here,  it  is  part  of  the  description  that  this  is  an  old  highway. 
The  point  was  taken  to  be  an  admitted  one  in  The  King  v.  The  Mar- 
chioness  of  Dovmshire.  [They  referred  also  on  this  point  to  1  Russell 
on  Cri.  480,  and  Sutcliffe  v.  Greenwood,  8  Price,  535.]  The  defend- 
ants might  have  been  misled  in  preparing  a  defence,  by  considering 
that  this  was  not  to  be  treated  as  a  highway  by  dedication.  But  fur- 
ther, supposing  the  words  to  be  struck  out,  there  will  appear  no 
positive  averment  of  when  the  way  became  a  public  highway. 
"  There  was  "  might  apply  to  a  time  before  Richard  the  First,  and 
not  since. 

[Erle,  J.  The  same  might  be  said  of  the  words  "  from  the  time 
whereof,"  &c] 

Those  words  have  a  well-known  technical  meaning,  and  would 
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apply  to  the  time  since.  The  subsequent  allegation  in  the  indict- 
ment of  the  "  1st  day  of  January  in  the  twelfth  year  aforesaid,"  does 
not  help,  as  it  is  not  stated  that  there  was  a  highway  at  that  time. 
It  does  not  appear,  therefore,  that  this  was  a  highway  during  the 
time  it  was  out  of  repair. 

Coleridge,  J.1  This  rule  ought  to  be  discharged.  Any  allegation 
in  the  indictment  which  is  not  matter  of  description,  or  necessary  to 
the  offence  charged,  may  be  struck  out  Matter  of  description,  I 
agree,  must  be  proved ;  and  where  there  is  an  allegation  which  is 
necessary  to  make  out  liability,  and  the  proof  fails  as  to  part  of  it, 
that  will  not  do,  as  was  the  case  in  The  Queen  v.  Westmark.  So,  in 
the  case  of  The  King  v.  Hayman,  Moo.  &  M.  401,  where  the  liability 
to  repair  was  alleged  to  be  ratione  tenures,  the  allegation  of  the  road 
having  been  a  highway  from  time  out  of  memory  was  material,  and 
required  to  be  proved  in  order  to  make  out  the  alleged  liability. 
Here  it  has  nothing  to  do  with  the  defendants'  liability,  whether  the 
road  was  dedicated  yesterday,  or  existed  from  all  time.  The  instant 
it  became  a  highway,  their  liability  to  repair  arose.  If  it  could  have 
been  shown  that  by  striking  out  the  allegation  the  indictment  would 
have  become  insensible,  the  objection  as  to  time  might  have  been  a 
good  one ;  but  it  seems  to  me  that  has  not  been  done,  and  that 
enough  appears  upon  the  face  of  the  indictment,  reading  it  altogether. 

Wightman,  J.  I  am  of  the  same  opinion.  The  allegation  in 
question  is  not  a  part  of  the  description  of  the  road.  The  cases  as 
to  the  necessity  for  proving  the  termini  of  a  road  as  alleged,  rest  on 
the  ground  that  such  an  allegation  is  part  of  the  description  itself, 
and  the  passages  quoted  from  The  King  v.  The  Marchioness  of  Doirnir 
shire  stand  on  the  same  ground.  I  think  the  present  allegation  may 
very  properly  be  rejected  as  surplusage,  and  it  seems  to  me  that  with- 
out it  there  is  a  sufficient  allegation  of  time  to  support  the  indict- 
ment 

Erle,  J.  It  is  not  material  to  the  liability  of  the  parish  to  repair, 
how  the  road  became  a  public  highway.  The  origin  of  the  highway 
is  quite  an  immaterial  matter  here,  and  a  misapprehension  as  to  that 
has  led  to  the  discussion  in  this  case.  The  rule,  I  think,  must  be 
discharged.  —  Rule  discharged. 


*  Lord  Camfbrll,  C.  J.,  was  sitting  at  Alii  Prius. 
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Petre,  Executrix,  t>.  Duncombe.1 

Queen's  Bench  Bail  Court,  January  22  and  28, 1851. 

Principal  and  Surety —  Interest 

A  surety  who  is  indemnified  against  all  loss  by  his  principal,  and  who  is  compelled  to  pay 
the  debt  of  his  principal,  is  entitled  to  interest  upon  the  amount  so  paid,  though  interest 
was  not  expressly  mentioned  in  the  contract  between  them,  and  though  there  was  not  any 
demand  of  interest,  and  though  the  claim  in  respect  thereof  was  not  made  until  many 
years  after  payment. 

And  where  the  principal  had  on  one  occasion  allowed  the  surety  interest  at  the  rate  of  5/. 
per  cent  on  a  sum  thus  paid,  it  was  held  no  misdirection  to  leave  it  to  the  jury  to  say 
whether  they  would  not  give  the  surety  interest  at  that  rate  in  respect  of  all  sums  paid  by 
him  for  the  principal  under  the  same  contract. 

A  rule  had  been  obtained  to  show  cause  why  the  damages  assessed 
on  a  writ  of  inquiry  before  the  under  sheriff  of  Middlesex  should  not 
be  reduced  from  the  sum  of  9753/.  9s.  4d.  to  6308/.  16s.,  and  why,  in 
the  mean  time,  proceedings  should  not  be  stayed.  The  action  was 
brought  by  the  executrix  of  the  late  Hon.  E.  R.  Petre,  upon  a  deed  of 
indemnity  executed  on  the  28th  February,  1823,  by  the  defendant  and 
the  said  E.  R.  Petre,  by  which,  after  reciting  that  the  defendant  had 
granted  by  deed  an  annuity  of  616/.  13s.  4d.  to  one  Arthur  Downes, 
and  that  for  payment  thereof  the  said  E.  R.  Petre  had  bound  himself 
as  surety,  the  defendant  covenanted  to  pay  the  said  annuity,  and  to 
fulfil  and  keep  all  the  covenants,  stipulations,  and  agreements  in  the 
said  annuity  deed.9     Petre,  as  such  surety  for  the  defendant,  having 

>  15  Jar.  86. 

9  The  annuity  deed  also  contained  the  following  clause :  M  And  it  is  hereby  agreed 
and  declared  between  the  parties  to  these  presents,  that  the  said  E.  R.  Petre,  his 
heirs,  &c,  shall  stand  and  be  possessed  and  seized  of  and  interested  in  the  said  her- 
editaments and  premises  comprised  in  the  said  term  of  500  years,  and  the  said  copy- 
hold or  customary  hereditaments  first  hereinbefore  covenanted  to  be  surrendered,  and 
also  of  any  freehold,  copyhold,  or  customary  and  leasehold  messuages,  lands,  tene- 
ments, and  hereditaments  which  shall  or  may  become  vested  in  him,  them,  or  any  of 
them,  in  pursuance  of  the  covenant  hereinbefore  contained  in  that  behalf,  respectively, 
upon  and  for  the  trusts,  intents,  and  purposes  hereinafter  expressed  and  declared  of 
and  concerning  the  same ;  that  is  to  say,  upon  trust  that  he,  the  said  E.  R.  Petre,  his 
heirs,  &c,  do  and  shall,  by  all  or  any  of  the  ways  and  means  hereinafter  mentioned)  in- 
demnify and  protect  himself,  the  said  E.  R.  Petre,  his  heirs,  &c,  from  and  against  ail 
costs,  charges,  damages,  and  expenses  which  he,  they,  or  any  of  them  shall  or  may  be 
put  to,  incur,  or  sustain  for  or  by  reason  of  his  having  become  surety  in  manner  here- 
inbefore mentioned  for  the  payment  of  the  said  annuity  or  yearly  sum  of  616L  13s.  4tL 
during  the  said  term  of  ninety-nine  years,  and  for  the  observance  of  the  other  stipu- 
lations and  agreements  in  the  said  in  part  recited  indenture  contained  on  the  part  of 
the  said  T.  S.  Duncombe,  his  heirs,  &c,  to  be  observed  and  performed ;  for  which 
end,  intent,  and  purpose  it  is  hereby  agreed  and  declared,  that  in  case  he,  the  said  E. 
R.  Petre,  his  heirs,  &c,  shall  be  put  to,  incur,  or  sustain  any  costs,  charges,  damages, 
and  expenses,  or  be  called  upon  or  required  to  pay  any  sum  or  suras  of  money  what- 
soever, for  or  by  reason  or  in  consequence  of  his  having  become  surety  in  manner 
hereinbefore  mentioned  for  the  payment  of  the  said  annuity  or  yearly  sum  of  6167. 
13*.  4d,  and  for  the  observance  of  the  other  stipulations  and  agreements  in  the  said 
in  part  recited  indenture  contained  on  the  part  of  the  Baid  T.  8.  Duncombe,  his  heirs, 
&c~,  to  be  observed  and  performed,  then  and  in  such  case,  and  so  often  as  the  same 
shall  happen,  he,  the  said  E.  R.  Petre,  his  heirs,  &c,  do  and  shall,  by  selling,  mortga- 
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paid  to  Dowries  at  various  times  the  sum  of  6308/.  16s.,  this  action 
was  brought  to  recover  that  sum,  together  with  3444/.  135. 4cL  for  in- 
terest. The  defendant  suffered  judgment  by  default,  and  on  the  ex- 
ecution of  the  writ  of  inquiry,  the  under  sheriff  directed  the  jury  to  find 
a  verdict  for  the  principal  sums,  and  interest  from  the  times  of  the 
payment  thereof  at  the  rate  of  5/.  per  cent  by  way  of  damages.  In 
1840  an  account  had  been  stated  between  retre  and  the  defendant, 
in  which  interest  on  the  various  payments  was  charged  at  the  rate 
of  5/.  per  cent.,  and  the  defendant  then  signed  the  following  memo- 
randum :  — 

"  The  foregoing  accounts  having  been  duly  examined  and  compared 
with  the  vouchers,  and  found  correct,  I  hereby  allow  and  confirm  the 
same,  and  declare  the  balance  due  to  Mr.  Petre  to  be  7611/.  17s.  4d., 
which,  with  the  interest  due  thereon  from  the  period  up  to  which  these 
accounts  are  made  out,  I  admit  to  be  recoverable  under  the  trusts  of 
the  deed  of  indemnity,  dated  the  28th  February,  1823. 

(Signed)        "  Thos.  S.  Duncombe. 

"Albany,  Aug.  14, 1840." 

No  written  demand  of  payment  of  the  principal  money,  nor  any  notice 
that  interest  thereon  would  be  claimed,  had  been  made  upon,  or  given 

to,  the  defendant. 

» 

Willes  now  showed  cause.  Petre  having  parted  from  his  money, 
and  lost  the  use  of  it,  the  jury  might  estimate  the  damages  by  the 
interest  payable  on  that  amount  Si  many  cases  no  interest  could  be 
recovered,  such  as  on  the  common  count  for  money  lent ;  but  that 
was  upon  the  ground  that  there  was  nothing  to  show  that  it  was  in- 
tended by  the  parties  that  interest  should  be  paid.  This,  however, 
was  not  a  case  of  that  description ;  the  money  was  not  voluntarily 
lent  to  the  defendant,  nor  paid  for  his  use ;  but  the  defendant  having 
broken  his  covenant  with  Downes,  Petre  was  perforce  obliged  to  part 
with  his  money,  and  he  had  no  opportunity  at  the  time  of  stipulating 
for  interest  upon  the  amount  so  paid.  It  was  not  a  principle  of  law, 
that,  in  all  cases  of  a  money  demand,  there  must  be  a  speciR  contract 

gvng,  or  otherwise  disposing  of  the  said  hereditaments  and  premises  comprised  in  the  said 
term  of  500  years,  for  all  or  any  part  of  the  said  term,  and  of  the  said  copyhold  and 
customary  hereditaments  first  hereinbefore  covenanted  to  be  surrendered,  and  of  any 
freehold,  copyhold,  or  customary  and  leasehold  messuages,  lands,  tenements,  and  her- 
editaments which  shall  or  may  become  vested  in  him,  them,  or  any  of  them,  in  pursu- 
ance of  the  covenant  hereinbefore  contained  in  that  behalf,  or  any  part  thereof,  re- 
spectively, or  by,  with,  and  out  of  the  rents,  issues,  and  profits  of  all  and  singular  the 
said  hereditaments  and  premises  respectively,  or  by  bringing  actions  against  the  ten- 
ants or  occupiers  of  the  same  hereditaments  and  premises  respectively  for  the  rents 
then  in  arrear,  or  by  more  than  one  of,  or  by  all  the  ways  and  means  aforesaid,  or  by 
any  other  reasonable  ways  and  means,  levy  and  raise  such  sum  or  sums  of  money  as  the 
ease  shall  require,  or  he  or  they  shall  think  expedient,  to  pay  and  apply  the  same,  or  any 
adequate  part  thereof,  in  remuneration,  satisfaction,  and  discharge  of  such  costs,  charges, 
ana  expenses  as  he,  the  said  £.  R.  Petre,  his  heirs,  &c,  shall  be  put  to,  incur,  or  sus- 
tain as  aforesaid,  or  otherwise,  by  reason  of  "all  or  any  of  the  matters  or  things  here- 
inbefore contained,  or  in  any  wise  relating  to  the  premises,  and  of  any  sum  or  sums  of 
money  which  he  or  they  shall  be  called  upon  or  required  to  pay  as  aforesaid." 
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to  pay  interest  before  it  could  be  recovered.  Whether  interest  were 
recoverable,  or  not,  mast  depend  on  the  circumstances  of  each  case* 
Eddowes  v.  Hopkins,  1  DougL  376,  where  it  was  held,  that  though,  by 
the  common  law,  book  debts  do  not  carry  interest,  it  may  be  payable 
ki  consequence  of  the  usage  of  particular  branches  of  trade,  or  of  a 
special  agreement,  or  in  cases  of  long  delay  under  vexatious  and  op- 
pressive circumstances,  if  a  jury,  in  their  discretion,  should  think  fit  to 
allow  it  There  is  a  distinction  between  money  lent,  and  where  a 
man  is  kept  out  of  it  by  default  of  another  party.  De  Bernales  v. 
Wood,  3  Camp.  258.  It  was  a  great  mistake  to  say,  that  because  in- 
terest could  not  be  recovered  on  ordinary  book  debts,  money  lent,  &&, 
it  must  be  refused  in  a  case  where  the  surety  had  no  choice  but  to 

5 art  with  his  money  on  the  breach  of  a  covenant  by  his  principal 
?arqukar  v.  Farley,  1  Moore,  322,  cannot  be  considered  as  merely  a 
loan.  In  Harington  v.  Boggart,  1  B.  &  Ad.  577,  it  was  held,  that  a 
purchaser  might  recover  interest  upon  a  deposit,  in  the  nature  of  dam-* 
ages,  from  the  vendor,  on  non-completion  o\  the  contract,  but  not  from 
the  auctioneer,  who  was  merely  a  stakeholder.  In  Fergus  v.  Oore,  1 
Sch.  &  Lef.  107,  Lord  Bedesdale  held,  that  under  a  covenant  of  in- 
demnity s  party  had  a  right  to  claim  whatever  a  jury  would  give  ia 
the  shape  of  damages,  in  case  of  an  action  being  brought  on  the  cov- 
enant, and  that  would  be  the  amount  of  the  sums  he  was  compelled 
to  pay,  with  interest  since  payment  [He  also  contended  that  the 
account  stated  between  the  parties  in  ±840  established  a  usage  be- 
tween them  to  pay  interest,  and  showed  their  intention  to  pay  it] 

Edwin  James  and  Bcmce,  dontra.  The  under  sheriff  was  wrong  in  teU- 
lug  the  jury  they  could  give  interest  at  the  rate  of  5L  per  cent  by  way  of 
damages.  There  were  two  questions :  the  first,  whether,  on  the  construc- 
tion o?  the  covenant,  the  plaintiff  was  entitled  to  interest;  and  the  sec- 
ond, what  was  the  effect  of  the  document  referred  to  as  explanatory  of  the 
state  of  things  between  the  parties  at  the  time.  If  a  surety,  who  pays 
money  under  a  stipulation  of  this  kind,  seek  to  recover  interest  upon  that 
paymentjJje  must  sue  within  a  reasonable  time.  Many  of  the  cased 
were  decided  on  this  ground.  It  could  not  be  the  proper  construction 
of  this  covenant,  that  the  surety  might  delay  making  his  claim  for  a 
"period  of  nearly  twenty  years,  and  then  recover  interest  at  the  rate  of 
&.  per  cent  per  annum.  The  covenant  must  be  looked  at  to  see 
whether  it  was  the  intention  of  the  parties  that  interest  should  be 
paid,  and  its  terms  seemed  to  exclude  such  an  intention.  The  case 
of  Fergus  v.  Gore  merely  established,  that  when  the  trustees  had  sold 
under  the  power  given  them  by  the  deed,  they  might  repay  them* 
selves  interest  Here  Petre  himself  was  a  grantor  of  the  annuity,  there 
being  a  separate  covenant  by  both  to  pay  it,  although,  as  between 
Petre  and  the  defendant,  the  former  was  only  a  surety.  There  was  a 
great  distinction  between  the  right  a  surety  would  have  to  repay  him? 
self  out  of  the  proceeds  of  a  sale  of  the  property  secured  to  him,  aad 
the  right  of  Petre  to  recover  in  a  personal  action  on  the  breach  of  the 
contract  Before  the  3  &  4  Will.  4,  c  42,  there  were  conflicting  <jter 
cisions  in  the  Courts  as  to  the  circumstances  under  which  interest 
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should  be  allowed  where  there  was  bo  contract,  and  where  there 
was  a  contract  to  pay  at  a  day  certain.  The  cases  are  collected 
Ui  Chitty  on  Contracts,  558, 4th  ed. ;  and  by  sect  28  of  the  above 
statute  it  is  enacted,  "that  upon  all  debts  or  snras  certain,  pay- 
able at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of  any 
istue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the  cm- 
rent  rate  of  interest,  from  the  time  when  such  debts  or  sums  certain 
were  payable,  if  such  debts  or  sums  be  payable,  by  virtue  of  some 
written  instrument,  at  a  certain  time ;  or,  if  payable  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that  in* 
terest  will  be  claimed  from  the  date  of  such  demand  until  the  time  of 
payment,  provided  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law."  Here  was  no  contract  to  pay  at  a  certain 
time,  as  between  the  surety  and  his  principal,  whatever  there  might 
be  as  between  the  surety  and  the  grantee  of  the  annuity.  Neither 
were  they  within  the  other  alternative  of  the  act,  for  no  demand  had 
been  made  in  pursuance  of  the  terms  of  the  section.  Eddowes  v.  Hop- 
kins proceeded  on  the  custom  of  merchants.  By  the  usage  of  trade, 
interest  might,  no  doubt,  be  payable  as  in  the  case  of  bills  of  exchange, 
in  which  the  mercantile  law  implied  a  contract  to  pay  interest.  In 
Hare  v.  Rickards,  7  Bing.  254,  a  distinction  is  taken  between  an  un- 
dertaking to  pay  the  price  of  goods  and  a  guarantee  of  the  amount  of 
a  bill  of  exchange.  \Erle,  J.  —  I  am  af  a  loss  to  know  why  the 
guarantee  of  a  bUl  is  in  a  different  position  from  a  guarantee  of  the 
price  of  goods.]  The  reason  is,  that  the  party  guaranteeing  the 
amount  of  a  bill  must  be  presumed  to  know  that  a  bill  carries  interest 
according  to  the  custom  of  merchants.  An  accommodation  acceptor 
would  be  entitled  to  recover  the  amount  of  the  bill  and  the  interest  he 
had  paid,  but  not  interest  upon  that  whole  sum  from  the  date  of  his 
paying  it  [Erie,  J.  —  In  the  case  of  an  accommodation  acceptor  the 
drawer  contracts,  that,  in  consideration  of  the  loan  of  the  other's  name, 
he  will  provide  for  the  bill  at  maturity.  In  an  action  for  money  had 
and  received,  to  recover  a  deposit,  the  contract  for  sale  of  an  estate 
having  gone  off  for  want  of  title,  no  interest  would  be  recovered ;  but 
if  you  choose  to  declare  specially,  you  may  recover  it]  Although 
that  is  so,  the  jury  would  not  be  justified  in  giving  51.  per  cent  in- 
terest if  the  claim  had  not  been  made  for  several  years ;  such  action 
should  be  brought  within  a  reasonable  time.  If  a  surety  pay  interest 
for  his  principal,  he  may  recover  that,  but  not  interest  upon  interest; 
he  may  recover  any  sum  of  money  he  has  actually  paid.  The  docu- 
ment relied  on  as  showing  the  usage  between  the  parties  had  reference 
to  an  entirely  different  covenant  of  the  deed,  viz.,  the  power  which  the 
trustees  had,  under  the  deed  of  indemnity,  to  sell  the  property,  and 
repay  themselves,  but  does  not  render  the  defendant  personally  liable 

{They  also  cited  Biggins  v.  Sargent,  2  B.  &  Cr.  348;  Page  v.  Newman, 
)  B.  &  Cr.  378 ;  Foster  v.  Weston,  6  Bing.  709 ;  and  Anderton  v.  Arrow- 
smith,  2  Per.  &  D.  408.    1  Jur.  793.]  —  Our.  adv.  vult. 
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January  28, 1851.  Erle.  J.,  now  gave  judgment  In  this  case  the 
point  in  dispute  was  the  measure  of  damages  Tor  a  breach  of  covenant, 
by  the  principal  debtor,  to  pay  a  sum  of  money,  whereby  the  surety 
became  liable  and  was  compelled  to  pay,  the  surety  contending  that 
he  is  entitled  to  interest  on  the  money  paid  by  him.  I  think,  that  as 
the  damages  awarded  are  for  the  purpose  of  indemnifying  him,  and 
as  he  would  be  damnified  by  losing  the  interest,  he  is  entitled  to  re- 
cover it  This  view  is  confirmed  by  the  cases  of  De  Berncdes  v.  Wood, 
Farqiihar  v.  Farley,  and  Fergus  v.  Gore.  The  cases  of  distinct  con- 
tract for  the  payment  of  money  are  well  distinguished,  on  the  ground 
that  the  intention  of  the  parties  is  presumed  to  be  expressed.  If  in- 
terest be  due,  then  comes  the  question  of  amount;  and  I  think  it  was 
no  misdirection  on  the  part  of  the  judge  in  leaving  it  to  the  jury  to  say 
whether  they  would  give  5L  per  cent,  considering  that  the  defendant 
had  agreed  to  such  an  allowance  on  a  previous  settlement  with  the 
surety,  which  was  properly  received  in  evidence.  It  makes  no  differ- 
ence whether  the  interest  be  obtained  from  the  trust  money  or  other- 
wise. —  Rule  discharged.1 


1  A  similar  decision  as  to  the  allowance  allowed  on  money  lent  to  a  person  without 

of  interest,  from  the  time  of  payment  by  a  any  stipulation  of  interest,  until  refusal  or 

surety,  was  made  in  Jlsiey  v.  Jewett,  2  Met-  neglect  of  payment  after  demand  made, 

calf,  168,  175.    And  it  seems  to  be  the  or  some  otter  default  of  the  borrower, 

general  rule  that,  on  money  paid  for,  on  Hubbard  v.  Charlaloton  Branch  RaSbroad, 

account  of,  or  at  the  request  of,  a  third  11  Metcalf,  124.    So  in  England,  Pagt  v. 

person,  interest  is  allowed  from  the  time  Newman,  9  Barn.  &  Cres.  378.    It  seems 

of  payment,  and  not  merely  from  the  time  to  have  been  held  differently  in  Pennsyl- 

of  notice  and  demand.    See  QM$  v.  Bry-  vania ;  Rapdie  v.  Emery,  1  Dallas,  349. 

cad,  1  Pick.  118.    HasHt  v.  De  Peyster,  3  Lestet  ofuQworth  v.  Sinderling,  1  Binney, 

Caines,  190.     Wttka  v.  Hatty,  13  Mass.  48a 
218.     In  Massachusetts,  interest  is  not 
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iwd —  Set-off  of  Costs  of  Action  —  Attorney'^ 
—  Reg.  Gen.  BxL  2  WxIL  4,  s.  93. 


A  cause  and  all  matters  in  difference  had  been  referred  to  an  arbitrator,  the  costs  of  the 
cause  to  abide  the  event  The  arbitrator  found  for  the  defendant,  as  to  the  eause,  and  as 
to  the  matters  in  difference  awarded  303J.  15s.  to  the  plaintiff,  to  be  paid  at  the  same  time 
and  place  at  which  the  plaintiff  was  to  pay  the  costs  of  the  action ;  and  the  defendant 
did,  at  the  appointed  time  and  place,  pay  the  sum  awarded  to  the  plaintiff's  attorneys, 
minus  180/.,  the  amount  of  the  costs  of  the  action,  but  refused  to  pay  the  residue  unless 
the  plaintiff  paid  the  costs  of  the  action. 

The  plaintiff  having  become  bankrupt  after  the  making  of  the  award,  the  Court  discharged 
a  rale  calling  upon  the  defendant  to  pav  the  balance  of  the  sum  awarded  to  the  plaintiff's 
attorneys,  who  had  a  lien  against  the  plaintiff  for  more  than  the  amount  awarded,  for  costs 
incurred  by  them  in  the  prosecution  of  die  reference. 

The  rule  of  Hil.  2  Will.  4,  s.  93,  only  applies  to  cases  in  which  the  Court  has  a  discretion 
to  allow  costs  or  damages  of  different  actions  to  be  set  off  against  each  other,  and  where 
there  has  been  an  application  to  allow  such  set-off. 

Where  an  arbitrator  has  awarded  a  sum  to  be  paid  to  A,  in  respect  of  matters  in  difference 
between  him  and  B,  and  the  costs  of  the  action  (a  smaller  sum)  to  be  paid  to  B  at  the 
same  time  and  place,  the  Court  has  no  jurisdiction  to  order  B  to  pay  the  whole  sum 
awarded  to  A  to  A's  attorney  on  account  of  his  lien  for  A's  costs. 

This  was  a  rule  calling  upon  the  plaintiff  and  his  assignees,  and 
upon  the  defendant,  to  show  cause  why  the  defendant  should  not 
pay  to  the  plaintiff's  attorneys,  Messrs.  Robinson  &  Haines,  the  sum 
of  180/.,  being  the  balance  of  303/.  15s.,  awarded  to  the  plaintiff  by 
the  award  of  an  arbitrator. 

It  appeared  from  the  affidavits  that  an  action  and  all  matters  in 
difference  between  the  plaintiff  and  the  defendant  had  been  referred 
by  order  of  Nisi  Prius,  which  gave  the  arbitrator  power  to  direct  a 
verdict  to  be  entered  for  the  plaintiff  or  the  defendant,  and  ordered 
the  costs  of  the  suit  to  be  taxed  to  abide  the  event  of  the  award,,  and 

*  20  Law  J.  Rep.  (w.  s.)  a  P.  1.    15  Jbr.  88. 
VOL.  I.  28 
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that  the  costs  of  the  reference  and  award,  to  be  taxed,  should  be  in 
the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  found  for  the  defendant  in  the  action, 
and  proceeded  as  follows :  "  And  I  do  further  award  and  adjudge 
that  there  is  now  due  and  owing  from  the  said  James  West  (the  de- 
fendant) to  the  said  Thomas  Dunn,  (the  plaintiff,)  for  and  in  respect 
of  all  claims  and  demands,  debts  and  damages,  which  he,  the  said 
Thomas  Dunn,  now  has  or  is  entitled  to  receive  or  recover  against, 
of  or  from  the  said  James  West,  upon,  for  or  in  respect  of  the  mat- 
ters in  difference  between  the  said  Thomas  Dunn  and  the  said  James 
West,  the  sum  of  3032.  15s.,  after  allowing  to  the  said  James  West 
for  all  claims  and  demands,  debts  and  damages,  which  he,  the  said 
James  West,  now  has  or  is  entitled  to  receive  or  recover  against,  of 
or  from  the  said  Thomas  Dunn,  for  or  in  respect  of  the .  matters  in 
difference,  and  which  said  sum  of  3032.  155.  I  do  hereby  award, 
order,  and  direct  shall  be  paid  by  the  said  James  West  to  the  said 
Thomas  Dunn  on  the  lith  of  March  next,  between  the  hours  of, 
&c,  at  the  office  of  Messrs.  Robinson  &  Haines,  the  attorneys  of  the 
said  Thomas  Dunn,  and  that,  at  the  same  time  and  place,  the  said 
Thomas  Dunn  shall  pay  to  the  said  James  West  the  costs  which, 
by  the  terms  of  the  order  of  reference,  are  to  abide  the  event  of  my 
award,  such  costs,  in  the  mean  time,  to  be  taxed  by  the  proper  officer. 
And  I  do  further  award  and  direct  that  the  said  Thomas  Dunn  and 
James  West  shall  each  respectively  bear  and  sustain  the  costs  sus- 
tained by  him  in  and  about  this  reference.    And  that  the  said  Thomas 
Dunn  do  pay  the  costs  of  this  my  award." 

The  affidavits  further  stated  that  the  defendant's  costs  of  the  action 
were  taxed  at  180/.,  and  that  the  defendant's .  attorneys,  at  the  ap- 
pointed time,  called  at  the  office  of  Robinson  &  Haines,  and  tendered 
1232.  15*.,  being  the  balance  after  deducting  those  taxed  costs  from 
the  3032.  15s.  awarded  to  the  plaintiff.  The  plaintiff's  attorneys 
refused  to  accept  that  sum,  stating  (what  was  the  fact)  that  the 

Jlaintiff  was  indebted  to  them  in  a  larger  sum  than  the  whole  30321 
55.  for  their  costs  and  disbursements  in  and  about  the  reference,  and 
in  a  larger  sum  than  1232. 15s.  for  the  costs  and  disbursements  in 
and  about  the  conduct  of  the  action.  The  defendant's  attorneys, 
having  paid  the  1232.  15s.,  refused  to  pay  the  1802.  remaining,  until 
the  1802.  due  to  the  defendant  for  the  taxed  costs  were  paid.  Dunn, 
it  appeared,  had  become  bankrupt  after  the  making  of  the  award, 
and  Messrs.  Robinson  &  Haines  had  become  the  attorneys  of  his 
assignees.  It  also  appeared  that  while  the  reference  was  pending, 
Messrs.  Robinson  &  Haines  gave  notice  to  the  defendant  that  the 
plaintiff  had  assigned  to  them  absolutely  all  benefit  to  be  derived 
under  the  award,  and  this  notice  was  proved  upon  the  reference. 

Several  cases  were  cited  on  moving  for  the  rule  nisi^  and  it  was 
contended  that  CoweWv.  Betteley,  10  Bing.  432;  s.  c.  4  Mo.  &  Se. 
265 ;  3  Law  J.  Rep.  (n.  b.)  C.  P.  148,  was  a  strong  authority  in  favot 
of  the  motion. 

BramweU  now  showed  cause  for  the  defendant,  West.    This  is  an 
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application  by  the  attorneys  for  payment  to  them,  on  account  of  their 
lien  for  work  done  for  the  plaintiff,  Dunn,  of  a  sum  which  Dunn  him- 
self could  not  have  claimed.  As  against  Dunn,  the  defendant  was 
entitled  to  refuse  payment  of  more  than  123/.  15s.,  unless  Dunn 
could  at  the  same  time  pay  him  the  costs  of  the  action  which  had 
been  decided  against  him.  The  attorney  cannot  have  a  better  right 
by  reason  of  his  lien  than  his  employer  has.  It  is  not  disputed  that 
the  Court  will  always  protect  the  attorney's  lien  where  there  has 
been  fraud  or  collusion  to  defeat  it  That  is  the  principle  of  Read  v. 
Dupper,  6  Term  Rep.  361 ;  Ormerod  v.  Tate,  1  East,  464 ;  Barker 
v.  St.  Quiniin,  12  Mee.  &  W.  441 ;  s.  c  13  Law  J.  Rep.  (n.  s.)  Exch. 
144 ;  Gould  v.  Dames,  1  Cr.  &  J.  415 ;  s.  c.  9  Law  J.  Rep.  Exch. 
Ill ;  and  Swain  v.  Senate,  2  N.  R.  99.  The  present  case  is  not  like 
that  of  Domett  v.  Helyer,  2  Dowl.  P.  C.  540,  where  it  was  held,  that 
the  plaintiff  had  no  right  to  set  off  the  judgment  in  his  favor  against 
that  which  was  against  him,  except  on  the  condition  of  satisfying  the 
attorney' 8  lien.  That  was  a  case  within  the  93d  section  of  Reg. 
Gen.  Hill.  2  Will.  4,  which  orders  that  "  no  set-off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  prejudice  of  the  at- 
torney's lien  for  costs  in  the  particular  suit  against  which  the  set-off  is 
sought."  CoweU  v.  Betteley  is  not  in  point  All  that  that  case  decided 
was,  that  when  two  causes  were  referred,  the  costs  to  abide  the  event, 
the  arbitrator  could  not  award  the  costs  to  be  set  off  without  respect- 
ing the  attorneys'  lien,  which  would  have  been  protected  by  the  rule 
of  Court,  if  he  had  said  nothing  about  the  costs.  It  appears  from  the 
report  in  10  Bing.  432,  that  the  Court  thought  the  award  bad  pro 
tanto  for  awarding  as  to  the  costs  at  all. 

[Maulb,  J.  The  report  in  4  Mo.  &  Sc  shows  the  Court  to  have 
proceeded  on  the  ground,  that  though  the  parties  might  have  bound 
themselves  so  as  to  give  the  arbitrator  power  to  set  off  the  costs  as 
between  them,  they  could  not  defeat  by  their  agreement  the  right  of 
the  attorney  to  his  lien.] 

That  is  so.  But  in  this  case  the  arbitrator  has  done  nothing  in- 
consistent with  any  rule  of  Court  Suppose  the  plaintiff's  attorneys 
were  to  proceed  in  their  client's  name  for  the  recovery  of  this  sum  of 
3032.  15s.;  the  defendant  would  have  an  answer  to  the  action  under 
this  award.  Moreover,  in  this  case  it  appears  that  the  plaintiff's  at- 
torneys were  proceeding  with  the  reference  for  their  own  benefit, 
which  excludes  the  supposition  of  a  lien. 

ChammU,  Serf.,  and  Lush,  in  support  of  the  rule.  The  case  falls 
within  the  authority  of  CoweU  v.  Betteley.  There  the  amounts  of 
sums  awarded  are  treated  as  cross  judgments  by  the  Court,  and  held 
to  fall  within  the  93d  section  of  Reg.  Gen.  HilL  2  Will.  4.  That  rule 
is  express  upon  the  subject,  and  CoweU  v.  Betteley  shows  that  it 
applies  to  the  present  case.  CaddeU  v.  Smart,  4  Dowl.  P.  C.  760, 
and  Doe  d.  Swindon  v.  Sinclair,  5  Ibid.  26 ;  s.  c  5  Law  J.  Rep.  (n.  s.) 
C.  P.  184,  are  also  authorities  for  this  application.  The  lien  of  the 
attorney  is  always  considered  to  be  paramount  to  the  equitable  claims 
of  the  parties  against  each  other. 
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[Jervis,  C.  J.  This  application  in  fact  is  in  order  to  obtain  a  rule 
of  Court,  which,  under  the  1  &  2  Vict.  c.  110,  8. 18,  may  be  used  so  as 
to  obtain  a  judgment  by  the  plaintiff's  attorneys,  and  so  change  the 
parties  to  the  suit  Hokroft  v.  Mamby,  7  Man.  &  O.  843 ;  s.  c  13 
Law  J.  Rep.  (n.  s.)  208.] 

In  that  case  the  attorney's  right  was  doubtful.  As  to  the  supposed 
assignment,  it  is  but  an  assignment  of  a  chose  in  action,  and  cannot 
defeat  the  attorney's  lien. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
An  action  pending  is  referred  to  arbitration,  together  with  all  matters 
in  difference  between  the  parties,  the  costs  of  the  action  to  abide  the 
event  The  arbitrator  decides  the  action  for  the  defendant,  and,  in 
accordance  with  the  terms  of  the  reference,  orders  the  verdict  to  be 
entered  for  him ;  and  under  the  reference  of  all  matters  in  difference, 
he  orders  3032. 15s.  to  be  paid  by  the  defendant  to  the  plaintiff  at  a 
certain  time  and  place,  and  at  the  same  time  and  place  orders  the 
plaintiff  to  pay  to  the  defendant  the  costs  of  the  action,  which  in  the 
mean  time  cure  taxed  at  1802.  No  application  has  been  made  to  set 
aside  the  award ;  but  the  defendant  having  paid  the  balance,  after 
deducting  the  costs  of  the  action,  at  the  appointed  time  and  place, 
an  application  is  now  made  by  the  plaintiff's  attorneys  for  a  rule 
directing  the  remainder  to  be  paid  by  the  defendant  to  them,  on 
account  of  their  lien  for  the  costs  due  to  them  by  the  plaintiff,  and 
the  rule  of  HiL  2  Will  4,  is  used  as  an  authority  for  the  application. 
Now,  the  origin  of  that  rule  was  this :  In  applications  by  parties  to 
be  allowed  to  set  off  the  costs  of  one  action  against  those  of  another, 
the  claim  of  the  attorney  to  a  lien  for  his  costs  had  in  the  Court  of 
Queen's  Bench  always  been  respected.  In  this  Court  it  had  been 
uniformly  neglected.  This  appears  from  the  case  of  Figes  v.  Adams> 
4  Taunt  632.  In  Hail  v.  Ody,  2  Bos.  &  P.  28,  Lord  Eldon  con- 
demned  the  practice  as  it  obtained  in  this  Court ;  and  the  object  of 
the  rule  was  to  render  the  practice  uniform.  But  in  this  case  it  ap- 
pears to  me  that  there  is  no  application  to  set  off  costs,  of  the  kind 
contemplated  by  the  rule  of  HiL  2  Will.  4.  I  doubt  whether  we 
have  jurisdiction  to  make  such  a  rule  as  that  we  are  here  required  to 
make  absolute ;  but  at  all  events  the  rule  of  HiL  2  Will.  4,  does  not 
apply.  There  is,  therefore,  no  authority  for  this  application,  and  the 
rule  must  be  discharged. 

Maule,  J.  If  an  action  were  brought  by  the  plaintiff  against  the 
defendant  upon  this  award,  and  a  set-off  pleaded  for  the  costs  in 
question,  unless  it  would  be  a  good  replication  to  set  up  the  attorney's 
lien  as  an  answer,  I  do  not  see  how  we  can  make  this  rule  absolute. 
I  think  the  case  has  been  distinguished  from  Cowell  v.  Betteley.  If 
the  parties  in  any  case  are  agreed  that  it  is  desirable  to  provide  for 
the- attorney's  lien,  they  should  insert  a  term  in  the  order  of  reference 
to  that  effect  The  right  is  a  peculiar  one,  and  only  exists  by  reason 
of  a  qualification  of  the  practice  which  the  Court  had  of  allowing 
equitably  a  set-off  for  the  costs,  upon  cross  judgments  being  obtained 


DURING   THE   YEARS  1850  AND  1851.  329 

Lee,  Appellant,  Hutchinson,  Respondent 

between  the  same  parties,  where  there  was  no  other  mode  of  adjust- 
ing the  real  claims  of  the  parties  upon  such  judgments.  The  Court 
then  used  to  allow  such  set-off;  but  it  would  only  give  its  assistance, 
protecting  at  the  same  time  the  lien  of  the  attorney.  The  rule  of 
Hil.  2  Will. 4,  only  applies  to  these  cases,  and  where  there  is  no  such 
application,  the  Court  has  no  right  to  make  a  rule  to  protect  the 
attorney's  lien. 

Williams,  J.  I  conceive  this  in  fact  to  be  an  application  to  obtain 
a  rule  which  may  be  enforced  by  attachment  against  the  defendant. 
We  are  in  substance  asked  to  attach  the  defendant  for  disobedience 
in  neglecting  to  pay  the  lien  of  the  attorneys,  in  whose  favor  no  award 
has  been  made.  That  was  also  the  case  in  Cowett  v.  Betteley,  but 
there  the  Court  had  an  instrument  for  assisting  the  attorney ;  here  we 
have  none. 

Talpourd,  J.  I  cannot  see  that  the  Court  has  any  jurisdiction. 
The  rule  is  only  one  to  regulate  the  discretion  of  the  Court  under  cer- 
tain circumstances,  which  do  not  here  exist  —  Rule  discharged. 
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November  12,  1850. 

Parliament — County  Freeholder — Vote  of  Mortgagor  in  Possession — 
Freeholder's  Oath— 28  Geo.  3,  c.  36,  s.  6  —  6  <f  7  Vict.  c.  18,  *,  74. 

A  mortgagor  of  freehold  premises  in  possession  of  the  rents  and  profits  is  not  entitled  to  be 
registered  as  a  county  voter  under  6  &  7  Vict.  c.  1 8,  s.  74,  unless  he  receives  therefrom 
40s.  by  the  year,  after  deducting  money  paid  annually  by  him  by  way  of  interest  on  a  sum 
secured  by  a  mortgage  which  contains*  no  mention  of  interest,  the  time  for  repayment  of 
the  principal  sum  mentioned  in  such  mortgage  having  expired  j  such  annual  payment 
being  in  fact  a  consideration  for  remaining  in  possession. 

Per  Maule,  J.  —  The  true  construction  of  the  words  "  over  and  above  the  interest  of  any 
money  secured  by  mortgage  "  in  the  freeholder's  oath,  28  Qeo.  3,  c  36,  8.  6,  is,  u  money 
secured,"  not u  interest  secured." 

The  following  case  was  stated  by  the  revising  barrister  for  the 
Eastern  division  of  the  county  of  Surrey. 

"  1850.  Eastern  division  of  the  county  of  Surrey,  to  wit.  At  the 
Court  held,  &c.,  John  Lee  objected  to  the  name  of  John  Henry 
Hutchinson  being  retained  on  the  list  of  voters  for  the  parish  of  Croy- 
don, in,  &c  The  facts  were  as  follows :  The  respondent  was  regis- 
tered in  respect  of  freehold  land,  the  value  of  which  was  51.  a  year, 
and  he  was  in  possession  of  the  estate.  The  property  was  mortgaged 
to  secure  the  repayment  of  100/.  lent  to  the  respondent,  but  the  mort- 
gage did  not  extend  to  the  interest  on  the  loan.     The  mortgage  was 

i  20  Law  J.  Rep.  (n.  s.)  C.  P.  4.    14  Jar.  985. 
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dated  in  September,  1846,  and  recited  that  the  respondent  was  in- 
debted to  the  mortgagee  in  100L  for  money  some  time  previously  lent, 
but  that  all  interest  on  the  same  had  been  paid  up  to  the  date  of  the 
mortgage.  The  proviso  for  redemption  was  on  payment  of  the  principal 
money  only,  in  September,  1848 ;  and  the  respondent's  covenant  was 
for  payment  of  100/.  sterling,  in  September,  lo48.  The  power  of  sale 
became  absolute  on  default  in  payment  of  the  principal  money  in  Sep- 
tember, 1848,  and  the  sole  trust  as  to  the  proceeds  of  the  sale  was,  to  re- 
tain the  principal  money  only, and  to  pay  the  balance  to  the  respondent. 
In  every  respect  the  mortgage  was  made  a  security  for  the  principal 
money  only ;  but  it  was  admitted  that  the  respondent  had,  neverthe- 
less, regularly  paid  interest  on  the  loan  at  5L  per  cent  per  annum 
from  the  date  of  the  mortgage  to  the  present  time.  The  appellant 
contended  that  the  respondent's  name  ought  to  be  expunged  because 
he  had  not  405.  a  year  from  the  land  clear  of  all  charges,  after  pay- 
ment of  the  interest  on  the  loan.  The  respondent  urged  that  the 
interest  was  not  charged  upon  the  land,  but  was  merely  a  personal 
liability ;  and  that  therefore  his  income  derived  from  the  estate  was 
not  subject  to  the  payment  of  it.  I  (the  revising  barrister)  held  that 
there  was  no  charge  upon  the  land,  operating  in  reduction  of  the  an- 
nual value  to  the  respondent,  so  as  to  affect  his  right  to  be  registered, 
and  that,  as  the  mortgagee  had  not  taken  possession,  the  respondent 
was  entitled  to  remain  on  the  register,  and  I  retained  his  name  ac- 
cordingly. If  the  Court  should  be  of  opinion  that  the  respondent  in 
this  case  had  not  a  freehold  estate  of  the  annual  value  of  40s.  clear 
of  all  charges,  then  his  name  is  to  be  expunged  from  the  list." 

Corner,  for  the  appellant.  This  case  is  identical  in  principle  with 
Copland  v.  Bartlett,  6  Com.  B.  Rep.  18;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
C.  P.  50,  which  decides  that  a  mortgagor  in  possession  is  not  entitled 
to  be  registered  under  6  &  7  Vict  c  18,  s.  74,  unless  he  receives  from 
the  estate  40s.  by  the  year  beyond  all  charges.  Though  that  section 
enables  the  mortgagor  to  vote,  he  must  still  have  the  estate  required 
by  8  Hen.  6,  c.  7.  The  latter  part  of  the  enactment  there  regarding 
the  qualification  of  electors  is  important.  "  And  such  as  have  the 
greatest  number  of  them  that  may  expend  40s.  by  the  year,  and  above, 
as  is  aforesaid,  shall  be  returned  by  the  sheriffs  of  every  county  knights 
for  the  Parliament."  The  case  shows  that  5L  a  year  is  paid  by  the 
mortgagor,  which  is  the  whole  annual  value  of  the  estate ;  and  the 
appellant  could  not  take  the  oath  prescribed  by  28  Geo.  3,  c.  36,  s.  6. 

Williams,  J.     What  is  the  annual  revenue  of  the  estate?] 
Maule,  J.     For  how  many  years'  purchase  would  the  estate  sell?] 

That  depends  upon  a  great  many  circumstances  not  found  in  the 
case ;  but  the  facts  found  sufficiently  show  that  the  whole  revenue  is 
swallowed  up. 

Byles,  Serj.,  for  the  respondent  The  property  itself  is  not  charged 
with  the  payment  at  all. 

[Jervis,  C.  J.  We  are  quite  of  that  opinion.  But  the  question  is, 
What  is  the  value  of  the  respondent's  interest  after  payment  of  the 
charge  ?] 
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Upon  that  point  the  onus  probandi  is  not  upon  the  respondent.  It 
is  found  that  he  was  in  possession  of  an  estate  of  51.  a  year ;  and  it 
must  be  shown  he  is  not  so  still. 

[Jervis,  C.  J.  The  act  of  2  Will.  4,  c.  45,  s.  42,  (the  Reform  Act,) 
makes  it  necessary  for  persons  objected  to  to  show  their  titles  on  the 
1st  of  July  preceding,  or  have  their  names  expunged.] 

Then,  supposing  the  onus  probandi  to  be  on  the  respondent,  the  re- 
visor  has  here  found  the  facts  nesessary  to  give  a  vote.  The  respond- 
ent has  a  freehold  estate  "  to  the  value  of  40s.  by  the  year,  at  the  least, 
above  all  charges,"  within  8  Hen.  6,  c  7 ;  and  though  100/.  is  charged 
upon  the  estate,  he  may  have  40s.  to  "  expend  "  out  of  the  estate. 

[Maule,  J.  We  cannot  tell  from  the  case  whether  the  estate  is 
charged  for  more  than  its  value  or  not.  The  annual  value  only  is 
found.] 

It  is  found  that  the  estate  is  worth  5L  a  year,  and  that  the  respond- 
ent has  the  rents  and  profits.  Therefore  he  has  an  estate  of  the  re- 
quired value,  and  receives  upwards  of  40*.  a  year.  The  statute  28 
Geo.  3,  c.  36,  s.  6,  shows  he  could  have  taken  the  freeholder's  oath, 
which  in  Copland  v.  Bartlett  is  held  to  be  the  test. 

[Maule,  J.  Not  exactly  so.  It  is  not  held  that  if  he  is  able  to  take 
it,  he  is  necessarily  able  to  vote,  though  if  he  is%not  able  to  take  it,  that 
may  be  ground  for  saying  that  he  is  not  able  to  vote.] 

At  all  events  he  might  take  it,  having  an  "  estate  of  the  clear  year- 
ly value  of  40s.  over  and  above  the  interest  of  any  money  secured  by 
mortgage  upon  the  said  estate."  Here  no  interest  is  secured  by  the 
mortgage. 

[Maule,  J.     That  may  mean  money  secured,  not  Merest] 

Corner,  in  reply.  The  respondent  was  bound  to  prove  affirmatively 
that  he  had  the  required  estate  on  the  1st  of  July  last,  which  he  has 
not  proved.  The  case  finds  "  that  it  was  admitted "  that  he  had 
regularly  paid  51.  yearly,  which  is  found  to  be  the  whole  annual  value 
of  the  estate. 

[Jervis,  C.  J.  The  difficulty  is,  that  we  cannot  see  what  the  value 
of  the  estate  was.] 

If  it  should  be  necessary,  the  case  may  be  restated ;  but  the  revisor 
has  clearly  decided  in  favor  of  the  vote  on  the  ground  that  this  pay- 
ment ought  not  to  be  deducted  as  a  charge  within  the  6  &  7  Vict, 
c.  18,  s.  74,  and  it  is  submitted  that  it  sufficiently  appears  that  if  this 
sum  is  to  be  deducted,  the  estate  is  worth  nothing  to  the  respondent 

Jervis,  C.  J.  Upon  consideration,  I  think  it  is  not  necessary  for  us 
to  have  the  case  amended,  and  that  our  judgment  should  be  against 
the  respondent,  on  the  ground  that  he  has  not  a  clear  freehold  estate 
in  land  of  the  value  of  405.  a  year.  He  is  owner  as  mortgagor  in 
possession  of  an  estate  in  land  of  the  value  of  5L  a  year.  That  es- 
tate is  mortgaged  for  100/.  Upon  that  sum  he  has  regularly  paid  5L 
for  interest  every  year.  The  time  for  payment  has  expired.  No  men- 
tion of  interest  is  made  in  the  mortgage.  Now,  if  this  is  a  charge  on 
the  estate  within  the  meaning  of  the  statutes  cited,  then  the  interest 
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of  the  respondent  in  the  estate  amounts  to  nothing.  The  question  is, 
whether  the  respondent  had  an  estate  of  40s.  by  the  year  at  least,  above 
all  charges.  I  may  observe,  in  the  first  place,  that,  whether  this  interest 
be  a  charge  or  not,  the  100Z.  clearly  is  a  charge  upon  the  estate.  That 
is,  therefore,  clearly  a  deduction  from  the  value  of  the  estate ;  and  it 
might  be  doubtful,  taking  that  alone  into  consideration,  whether  the 
respondent  has  or  has  not  an  estate  of  the  clear  annual  value  of  40*. 
But  to  decide  that  question,  the  whole  value  of  the  estate  would  have 
to  be  found.  This,  however,  in  my  present  view  of  the  case,  I  con- 
sider unnecessary.  From  Copland  v.  Bartlett  it  is  clear  that  the  pay- 
ment of  interest  on  a  mortgage  is  to  be  considered  as  a  deduction 
from  the  annual  value  of  the  estate.  The  question,  however,  is,  In 
what  manner  are  we  to  ascertain  the  extent  to  which  the  payment  of 
interest  here  goes  in  reduction  of  the  annual  value  of  the  estate  ?  In 
most  cases,  such  payment  of  interest  would  in  effect  be  made  in  con- 
sideration of  the  mortgagor  remaining  in  possession  of  the  estate. 
We  think,  from  the  facts  stated  in  the  case,  that  we  are  justified  in 
considering  this  payment  of  interest  to  amount  to  a  payment  of  5L 
per  annum  for  the  possession  of  the  estate.  If  so,  does  that  not  sat- 
isfy  the  terms  of  8  Hen.  6,  c  7,  and  make  it  a  "  charge "  of  5L  per 
annum  within  the  meaning  of  that  statute  ?  I  think  it  does.  The 
freeholder's  oath,  in  28  Geo.  3,  c.  36,  explains  the  estate  which  is  re- 
quired. What  annual  interest,  then,  has  the  respondent  in  the  estate 
after  deducting  the  payment?  His  interest  amounts  to  nothing.  He 
has,  therefore,  failed  to  establish  that  he  has  "  freehold  land  or  tene- 
ment to  the  value  of  40s.  by  the  year  at  the  least,  above  all  charges," 
and  his  name  must  be  expunged. 

Maule,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising 
barrister  in  this  case  must  be  reversed.  In  construing  this  case,  I 
think  we  ought  not  to  treat  it  as  a  pleading  specially  demurred  to, 
but  to  put  a  reasonable  construction  upon  it  It  appears  that  there 
had  been  a  loan  of  100Z.  The  case  states  that  there  was  a  mortgage 
to  secure  the  principal  sum  lent.  It  states  that  all  interest  at  that 
time  had  been  paid,  and  that  from  the  time  mentioned  in  the  mort- 
gage for  the  repayment  of  the  100J.  interest  has  been  regularly  paid 
at  5L  per  cent  I  think,  therefore,  that  the  Court  is  justified  in  infer- 
ring that  there  was  a  contract  on  the  part  of  the  respondent  to  pay 
interest  at  51.  per  annum,  and  that  this  is  a  contract  to  pay  5L  per 
annum  interest  on  money  secured  by  mortgage  on  the  estate.  Stat 
28  Geo.  3,  c.  36,  s.  6,  adds  a  requisition  to  those  of  former  acts. 
In  order  to  satisfy  that  requisition,  the  claimant  here  would  have  to 
swear  that  he  has  an  estate  of  the  clear  yearly  value  of  40s.  after  all 
payments  of  interest  on  any  money  secured  by  mortgage  on  this 
estate.  It  seems  to  me  perfectly  clear  that  the  word  tt  secured  "  refers 
to  "  money,"  and  not  to  "  interest."  But  if  it  referred  to  "  interest," 
still  the  oath  would  mean  that  such  interest  had  been  deducted  from 
the  value  of  the  estate.  The  construction  we  put  upon  the  acts  is 
quite  consistent  with  the  ordinary  rules  of  construction ;  and,  looking 
at  the  spirit  of  the  acts,  it  is  clear  that  it  was  to  secure  persons  of  a 
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certain  power  of  expenditure  as  voters.  If  it  were  held  that  a  person 
having  an  estate  of  40s.  were  able  to  mortgage  that  estate,  and  by  a 
different  contract  agree  to  pay  the  full  amount  of  it  for  continuing  in 
possession,  that  would  defeat  the  object  of  all  the  legislation  on  the 
subject,  leaving  him  an  interest  entirely  dependent  on  the  will  of 
another.  Therefore,  both  the  spirit  and  the  letter  of  these  enact- 
ments lead  to  the.  conclusion  that  this  Claimant  was  not  entitled  to 
a  vote. 

Williams,  J.  I  am  of  the  same  opinion.  This  is  an  attempt  to 
destroy  the  effect  of  the  statutes.  The  spirit  of  the  enactments  is  to 
prevent  the  Courts  from  taking  a  strict  lawyer-like  view  of  the  rights 
of  mortgagor  and  mortgagee.  We  must  look  at  the  substantial 
rights  of  the  parties  in  a  popular  sense  of  the  words.  The  state  of 
things  in  this  case  is  just  the  same,  whether  the  charge  contemplated 
by  28  Geo.  3,  c.  36,  s.  6,  is  confined  to  the  corpus  of  the  debt  or  not 
The  effect  of  the  doctrine  contended  for  by  the  claimant  is  to  enable 
a  person  who  has  no  real  interest  in  the  land  to  exercise  the  privilege 
of  voting. 

Talpourd,  J.  In  this  case,  it  appears  to  me  perfectly  clear  that  the 
respondent  only  retains  the  land  so  long  as  he  pays  the  mortgagee  a 
sum  amounting  to  the  whole  value  of  the  estate.  And  I  entirely 
concur  in  the  observations  of  my  brother  Maule,  which  show  that  in 
such  a  case  a  person  is  not  entitled  to  vote.  —  Decision  reversed. 


COURTENAT   V.    EaRLE.1 
November  18,  1850. 

Misjoinder  —  Contract  and  Tort  —  Action  of  Tort,  when 

maintainable. 

The  third  and  fourth  counts  of  a  declaration  set  forth  certain  promises  of  the  defendant  for 
a  good  consideration,  and  not  connected  with  any  common  law  duty  arising  from  the  re- 
lation between  the  plaintiff  and  the  defendant,  and  then  alleged  a  breach  of  duty  in  the 
defendant,  consisting  solely  in  the  neglect  to  do  the  acts  which  he  had  by  such  promises 
agreed  to  do,  the  plaintiff  having  performed  his  part  of  the  agreement  The  last  'count 
was  in  trover :  — 

Held,  on  general  demurrer,  that  the  declaration  was  bad  for  misjoinder. 

The  case  of  Boatman  v.  Brown,  3  Q.  B.  Rep.  511;  s.  c.  1 1  Law  J.  Rep.  (n.  8.)  Exctu  437, 
and  11  CI.  &  F.  1,  does  not  decide  that  the  neglect  to  perform  a  contract  is  in  every  case 
a  breach  of  duty  for  which  an  action  of  tort  will  lie. 

Declaration.  First  count.  That  before  and  at  the  time  of  the  com-* 
mittal  of  the  several  grievances  hereinafter  mentioned,  the  defendant 
and  one  Horatio  Hammick  carried  on  business  in  copartnership,  un- 
der and  by  the  name,  style,  and  firm  of  Hammick  &  Earle.  That  on 
the  22d  day  of  May,  A.  D.  1848,  the  plaintiff  accepted  and  delivered 

1 20  Law  J.  Rep.  (w.  b.)  C.  P.  7.    15  Jar.  15. 
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to  the  said  Hammick  &  Earle,  at  their  request,  a  certain  bill  of  ex- 
change for  161/.  13,9.,  drawn  by  the  said  Hammick  &  Earle  upon  the 
plaintiff,  and  payable  to  their  order  three  months  after  the  date 
thereof.  That  before  the  said  bill  became  due,  to  wit,  on  the  14th  of 
August,  1848,  the  plaintiff  accepted  and  delivered  to  the  said  Ham- 
mick &  Earle,  at  their  request,  who  then  took  and  received  of  and 
from  the  plaintiff  a  certain  ether  bill  of  exchange  for  the  sum  of  94/. 
10s.,  drawn  by  the  said  Hammick  &  Earle  upon  the  plaintiff  and 
payable  to  their  order  three  months  after  date,  for  and  on  account  of 
so  much  of  the  said  sum  of  161/.  135.,  and  which  said  last-mentioned 
bill  was  duly  paid  by  the  plaintiff  when  the  same  became  due.  That 
the  plaintiff,  to  wit,  on  the  day  and  in  the  year  aforesaid,  and  before 
the  said  bill  for  161/.  13s.  became  due,  paid  to  the  said  Hammick  & 
Earle,  who  then  accepted  and  received  of  and  from  the  plaintiff  a  cer- 
tain large  sum  of  money,  to  wit,  the  sum  of  45/.,  for  and  on  account 
of  the  residue  of  the  said  bill  and  sum  of  161/.  13s.,  whereupon  it  became 
and  was  the  duly  of  the  defendant  to  indemnify  the  plaintiff,  and  to  pro- 
vide for,  pay,  and  discharge  the  said  bill  for  161/.  13$.,  to  the  extent  and 
amount  of  the  said  two  sums  of  94/.  10s.  and  45/.  respectively.  Yet  the 
defendant  [the  count  then  stated  a  neglect  of  the  defendant  to  indem- 
nify the  plaintiff  at  all,  and  an  action  brought  by  the  holders  of  the 
bill  for  161/.  13s.  against  the  plaintiff,  in  which  the  plaintiff  was  com- 
pelled to  pay  the  whole  amount,  with  costs,  &a] 

Third  count.  That  before  the  said  bill,  so  accepted  by  the  plain- 
tiff, for  94/.  10s.,  became  due,  to  wit,  on  the  27th  of  October,  1848, 
the  plaintiff,  at  the .  request  of  the  defendant  and  of  the  said  Ham- 
mick &  Earle,  and  for  their  accommodation,  and  without  any  valu- 
able consideration  other  than  hereinafter  next  mentioned,  accepted  a 
certain  other  bill  for  the  sum  of  95/.  10s.  6rf*,  payable  to  the  order  of 
the  said  Hammick  &  Earle  three  months  after  the  date  thereof,  and 
in  consideration  of  such  acceptance  the  defendant  then  undertook  and 
agreed  with  the  plaintiff  to  provide  a  certain  sum,  to  wit,  50/.,  in  part 
payment  of  the  said  acceptance  for  the  said  sum  of  94/.  10s.,  at  the 
time  when  the  same  became  due ;  nevertheless,  the  defendant,  disre- 
garding his  duty  in  that  behalf,  did  not  nor  would,  nor  would  the  said 
Hammick  &  Earle,  provide  the  said  sum  of  50/.,  or  any  other  sum  or 
sums  in  such  part  payment  as  aforesaid,  but,  on  the  contrary  thereof, 
wholly  neglected  and  refused  so  to  do,  although  the  plaint  iff*,  on  the 
faith  of  the  said  undertaking  to  provide  the  said  sum  oi  50/.,  delivered 
to  the  defendant  the  said  acceptance  for  the  said  sum  of  95/.  10s.  6A ; 
yet  the  defendant  did  not  nor  would,  nor  did  nor  would  the  said  Ham- 
mick &  Earle,  return  or  deliver  up  the  said  acceptance  for  the  said 
sum  of  95/.  10s.  6rf.,  or  provide  for  or  pay  the  same  when  the  same 
became  due,  whereby  the  plaintiff  lost  the  said  sum  of  50/.,  and  was 
compelled  to  pay  the  said  amount  of  the  said  bill  for  95/.  10s.  6<£,  to 
wit,  to  one  R.  S.,  the  holder  thereof,  who  sued  the  plaintiff,  &c. 

Fourth  count  That  at  the  time  of  the  writing  by  the  defendant, 
and  receiving  by  the  plaintiff,  of  the  letter  hereinafter  mentioned,  and 
before  and  at  the  time  of  the  grievances  hereinafter  mentioned,  to  wit, 
on  the  13th  of  February,  1849,  the  defendant  and  plaintiff  had  divers 
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dealings  and  transactions  together,  and  there  were  then  outstanding 
in  the  hands  of  one  R.  S.,  who  was  then  the  holder  thereof,  two  bill* 
of  exchange  drawn  by  the  defendant  and  Hammick,  under  the  name 
of  Hammick  &  Earle,  upon,  and  accepted  by,  the  plaintiff,  that  is  to 
say,  a  bill  of  the  22d  of  May,  1848,  for  161/.  13s.,  payable  to  the  or- 
der of  Hammick  &  Earle  three  months  after  date  ;  and  also  a  bill  of 
the  27th  of  October,  1848,  for  95/.  10s.  6d.,  at  three  months.  And 
thereupon  the  defendant,  before  the  committing  of  the  grievances 
hereinafter  mentioned,  to  wit,  on  the  13th  of  February,  1849,  wrote 
and  sent  to  the  plaintiff  a  certain  letter  and  proposal  in  the  words 
and  figures  following,  that  is  to  say,  — 

"  196  Piccadilly,  February  13,  1849. 

"  Dear  Sir :  (meaning  thereby  the  plaintiff,)  I  (meaning  thereby  the 
defendant)  called  on  you  to-day,  &c.  My  proposal  is,  that  you  shall 
give  us  a  check  for  41/.  125.  4d.,  and  two  bills  for  the  remaining  100/., 
one  at  three,  the  other  at  four  months ;  or,  if  it  should  be  inconve- 
nient, your  check  can  be  dated  a  week  hence.  If  you  assent  to 
ttis,  I  will  engage  to  get  you  back  the  two  bills  K.  S.  now  holds, 
(meaning  the  said  bills  for  161/.  135.  and  95/.  10s.  6d.,)  or,  failing  that, 
to  return  you  the  two  bills  I  contemplate  drawing  on  you. 

"  1  am,  &c.  Henry  Earle." 

Whereupon  the  plaintiff,  afterwards  and  before  the  committing  of  the 
grievances,  to  wit,  on  the  13th  of  March,  1849,  wrote  and  delivered 
to  the  defendant  a  check  for  the  sum  of  24/.  85.  4d.  on  Hoare  &  Co., 
bankers,  and  then  proposed  to  the  defendant  to  reduce  the  said  sum 
of  41/.  125. 4d.  in  the  said  letter  of  the  defendant  mentioned,  to  the  sum 
of  24/.  85.  4<A,  and  that  the  defendant  should  accept  the  said  sum  of 
24/.  85.  id.  instead  of  the  proposed  sum  of  41/.  125.  4d.y  and  on  the 
terms  of  the  said  letter  of  the  defendant ;  and  the  plaintiff  also  sent 
and  delivered  to  the  defendant  two  bills  of  exchange  for  the  remain- 
ing 100/.  in  the  said  letter  mentioned,  according  to  the  intent  of  the 
said  letter  drawn  by  the  defendant  and  Hammick,  under  the  name 
of  Hammick  &  Earle,  upon  and  accepted  by  the  plaintiff  for  50/.  35. 
6rf.  and  50/.  45.  6cL  at  three  and  four  months  respectively,  (payable  to 
the  order  of  Hammick  &  Earle.)  And  the  defendant  thereupon  re- 
ceived the  check  and  its  amount  from  Hoare  &  Co.,  and  then  con* 
sented  to  the  said  proposal,  and  accepted  the  said  check  and  its  pro- 
ceeds instead  of  the  said  sum  of  41/.  125.  4d.,  and  also  accepted  the 
said  two  bills  for  the  remaining  100/.  upon  the  terms  and  conditions  in 
the  said  letter  and  proposal  of  the  defendant,  and  not  otherwise. 
And  it  tliereupon  became  and  was  the  duty  of  the  defendant  to  get 
back,  and  return  and  deliver  up  to  the  plaintiff",  the  two  bills  so  held 
by  the  said  R.  S.,  or  to  return  to  the  plaintiff  the  two  bills  which  the 
defendant  so  contemplated  drawing,  and  which  were  so,  in  fact,  drawn 
on  the  plaintiff  and  accepted  by  him,  and  delivered  to  the  defendant 
as  aforesaid.  Yet  the  defendant^  disregarding  his  duty  in  that  behalf, 
and  although  reasonable  time  in  that  behalf  had  elapsed  before  suit, 
and  though  often  requested  by  the  plaintiff  so  to  do,  did  not  nor 
would  get  back  for  the  plaintiff  the  two  bills  so  held  by  R.  S.,  or 
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either  of  them,  but  wholly  failed  to  get  back  the  same,  or  return  or 
deliver  up  the  same,  or  either  of  them,  to  the  plaintiff,  and  neglected 
to  return  to  the  plaintiff  the  said  two  bills,  or  either  of  them,  which 
the  defendant  contemplated  drawing,  &c,  to  wit,  the  two  bills  for  50L 
3s.  6cL  and  50L  4s.  6d.  respectively,  and  permitted  the  said  bill  for  95L 
10s.  6d.  to  remain  outstanding  in  the  hands  of  R.  S.,  contrary  to  his 
duty  in  that  behalf,  and  also  permitted  the  said  bill  for  1612. 13s.  to 
remain  outstanding  in  the  hands  of  Sir  P.  L.  as  the  holder  thereof 
and  did  not  return  any  of  the  said  bills  to  the  plaintiff.  Whereby 
the  plaintiff  was  compelled  to  pay  the  said  two  bills,  together  with 
costs,  &c.,  to  the  said  holder. 

The  last  count  was  in  trover.  The  declaration  contained  other 
counts. 

To  this  declaration  there  was  a  general  demurrer. 

TVilles,  for  the  defendant. 

[Williams,  J.  It  has  been  said  by  some,  that  since  the  decision 
in  Boorman  v.  Brown,  3  Q.  B.  Rep.  511 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Exch.  437,  affirmed  in  error  in  Dom.  Proc.  11  CI.  &  P.  1,  every  action 
for  breach  of  contract  is  to  be  considered  an  action  in  tort] 

That  is  a  mistaken  conclusion.  Boorman  v.  Brown  did  not  over- 
rule Corbett  v.  Packington,  6  B.  &  C.  268 ;  s.  c.  5  Law  J.  Rep.  K.  B.  142. 
In  that  case  it  was  decided  that  the  count  which  was  contended  by 
the  plaintiff  to  be  a  count  in  tort,  was  not  so,  because  it  stated  an 
undertaking  beyond  the  common  law  duty  of  the  defendant  The 
same  is  the  case  here.  The  third  and  fourth  counts,  on  the  principle 
there  explained,  are  clearly  counts  in  assumpsit,  and  it  is  sufficient  to 
say  that  the  last  is  a  count  in  trover,  in  order  to  show  that  there  is  a 
misjoinder. 

Needham,  for  the  plaintiff  Corbett  v.  Partington  was  cited  in 
Boorman  v.  Brown,  which  must  now  be  considered  the  leading  au- 
thority on  this  subject.  The  duty  alleged  in  the  third  and  fourth 
counts  is  a  duty  to  perform  the  contracts  set  out  There  are  many 
cases  in  which  tort  or  assumpsit  will  lie  at  option.  The  law  in  this 
case  implies  a  duty  to  perform  the  contracts  set  out,  and  it  is  a  breach 
of  duty  to  neglect  to  perform  them,  for  which  case  will  lie.  In  Boor- 
man v.  Brown,  the  Queen's  Bench  arrested  the  judgment,  because  the 
defendant's  duty  as  a  broker  was  not  legally  stated,  nor  a  breach  of 
such  duty  shown.  But  the  Exchequer  Chamber  reversed  the  judg- 
ment, and  stated  expressly,  "We  cannot  but  think  that  the  duty 
upon  the  breach,  of  which  this  action  is  founded,  arises  by  necessary 
inference  from  the  terms  of  the  contract  between  trie  plaintiffs  and 
defendants,  as  set  forth  in  the  declaration ;"  and,  further,  on  "  coupling 
together  the  terms  of  the  particular  contract,  made  by  the  defendant, 
with  the  terms  of  the  defendant's  retainer  by  the  plaintiff,  we  think  it 
amounts  to  an  express  contract  on  the  part  of  the  defendant  to  deliver 
what  he  sold  on  the  payment  of  ready  money  only ;  and  that  the  duty 
of  the  broker  arose  from  this  express  contract,  so  stated  in  the  declara- 
tion, and  not  simply  from  his  character  of  broker,  which  the  Court  of 
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Queen's  Bench  appears  to  have  considered  to  be  the  meaning  of  the 
declaration."  The  Court,  also,  in  their  judgment  in  that  case,  after 
stating  that  "  the  whole  question  turned  on  the  form  of  the  action 
brought,  and  the  declaration  itself,"  and  after  going  through  the 
cases  on  the  subject,  expressly  laid  down  the  law  in  these  words : 
"  The  principle,  in  all  these  cases,  would  seem  to  be,  that  the  contract 
creates  a  duty,  and  the  neglect  to  perform  that  duty,  or  the  non- 
feasance, is  a  ground  of  action  upon  a  tort" 

[Jbrvis,  C.  J.  In  the  House  of  Lords  it  seems  to  have  been  treated 
as  quite  unimportant  whether  it  was  an  action  on  contract  or  in  tort.] 

[Maule,  J.  The  House  of  Lords  appears  to  have  proceeded  upon 
the  principle  that,  though  a  promise  to  perform  a  duty  is  alleged 
which  would  be  the  subject  of  an  action  of  assumpsit,  still,  if  a  man, 
having  undertaken  to  perform  such  a  duty,  commits  a  breach  of  duty 
by  doing  something  arising  out  of  such  contract,  that  is  the  subject 
of  a  good  count  in  tort  I  do  not  understand  them  to  say  that  you 
might  bring  an  action  on  the  case  for  the  breach  of  a  promise  to  go  to 
York,  on  payment  of  lOi] 

[Jervis,  C.  J.  All  the  cases  cited  in  Boorman  v.  Brawn  are  cases 
of  a  common  law  duty.] 

The  Exchequer  Chamber  there,  in  effect,  say,  "  There  is  a  contract 
to  do  something ;  therefore  not  doing  it  is  a  tort" 

Jervis,  C.  J.  The  Court  does  seem  to  have  put  it  so.] 
Maule,  J.  I  think  the  decision  did  not  exactly  amount  to  that 
If  a  man  becomes  a  broker,  and  also,  in  his  character  of  broker,  enters 
into  an  agreement  to  do  that  which  he  is  bound  as  a  broker  to  do 
under  such  agreement,  although  a  promise  is  alleged,  the  action  may 
be  in  tort,  because  he  has  not  only  taken  upon  himself  to  perform  a 
particular  agreement,  but  a  general  duty  comprehending  that  duty, 
which  it  is  alleged  he  has  not  done.] 

[Jervis,  C.  J.  Lord  Campbell,  in  11  CI.  &  F.  44,  takes  that  dis- 
tinction.] 

That  distinction  is  not  taken  in  Com.  Dig.  "  Action  on  the  Case  for 
Negligence,"  a,  4,  citing  2  Cro.  262. 

[Maule,  J.  The  action  in  Croke  appears  to  have  been  in  assump- 
sit, which,  for  some  purposes,  is  an  action  on  the  case,  but  not  for  the 
purpose  of  joinder.]    ' 

Govett  v.  Badnidg-e,  3  East,  62,  was  similar  in  principle  to  the  pres- 
ent case ;  and  it  was  there  said  to  be  important  to  consider  it  an  action 
of  tort,  to  avoid  a  multiplicity  of  actions.  The  same  reason  applies 
here,  and  it  would  be  a  great  hardship  upon  the  plaintiff  to  have  to 
bring  separate  actions  for  a  series  of  matters  so  connected  together  as 
these  are. 

Willes,  in  reply.  A  line  must  be  drawn  somewhere ;  for  it  is  clear 
that  a  count  for  goods  sold  and  a  count  for  slander  cannot  be  joined. 
Boormm  v.  Brown  only  shows  that  if  there  be  a  relation  imposing  a 
common  law  duty,  though  there  be  a  collateral  promise,  that  does  not 
prevent  an  action  on  the  case  for  a  breach  of  such  duty.  There  was 
there  the  relation  of  broker  and  principal,  and  the  duty  of  the  former 
vol.  i.  29 
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would  be  to  do  all  that  falls  within  the  scope  of  his  employment.  The 
contract  there  was  a  contract  arising  out  of  his  employment  as  a  broker. 
Here,  the  promise  is  a  bare  promise  to  do  one  thing,  upon  another 
thing  being  done  by  the  plaintiff;  and,  admitting  the  duty  alleged 
to  correspond  exactly  with  the  promise  set  out,  the  third  and  fourth 
counts  disclose  no  duty,  except  that  arising  from  the  bare  promise. 

Jervis,  C.  J.  I  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court.  If  Boorman  v.  Brown  were  an  authority  to 
the  full  extent  of  all  the  expressions  used  in  the  judgment  of  the  Ex- 
chequer Chamber,  and  by  some  of  the  Lords,  there  is  no  doubt  that 
the  third  and  fourth  counts  might  possibly  be  well  joined  with  counts 
in  tort ;  but  the  distinction  on  which  those  courts  proceed  is,  that 
wherever  there  is  a  duty  arising  from  a  general  employment,  there  an 
action  may  be  brought  in  tort,  although  the  breach  of  such  duty  may 
consist  in  doing  something  contrary  to  an  agreement  made  in  the 
course  of  such  duty  by  the  party  on  whom  such  general  duty  is  im- 
posed. It  had  before  that  been  supposed  that  the  violation  of  a  bare 
promise,  without  any  such  general  duty,  was  the  subject  of  an  action 
in  tort  But  that  is  not  so.  I  think,  without  overruling  the  known 
distinction  between  actions  on  contract  and  actions  on  tort,  we  could 
not  hold  that  there  is  no  misjoinder. 

Maule,  J.  I  also  think  that  judgment  must  be  for  the  defendant. 
In  the  case  most  in  favor  of  the  plaintiff,  there  was  no  doubt  suggested 
that  there  might  be  counts  on  assumpsit,  and  counts  in  case  that 
could  not  be  joined.  In  the  case  of  Boorman  v.  Brown,  Lord  Camp- 
bell put  it  as  a  test,  and  the  counsel  for  the  plaintiff  in  error  admitted, 
that  if  the  money  counts  had  been  added  to  the  declaration,  there 
might  have  been  a  demurrer  for  misjoinder.  Now,  if  there  be  any 
case  in  which  a  demurrer  for  misjoinder  can  be  maintained,  I  think 
this  is  the  case.  There  is  one  count  in  trover.  Then  there  are  counts 
in  which  the  defendant  is  alleged  to  have  promised  to  pay  money,  in 
consideration  of  something  which  would  be  a  good  consideration  in 
law.  *That  resembles  the  case  of  goods  sold  and  delivered,  or  a 
promise  to  pay  money  for  something  agreed  to  be  done,  on  the  terms 
stated  in  the  agreement.  No  modern  authority  has  decided  that 
such  counts  can  be  joined,  and  anciently,  no  doubt,  they  could  not. 
The  older  cases  may  have  decided  that,  if  an  action  be  bought  in 
*  breach  of  a  stipulation,  made  by  one  on  whom  a  common  law  duty 
is  cast,  in  modification  of  the  duty  implied  by  law,  a  count  on  such  a 
breach  could  not  be  joined  with  a  count  in  case.  The  case  of  Boor- 
man  v.  Brown  has  certainly  overruled  such  an  opinion,  if  any  such 
there  was.  But  it  was,  in  that  case,  expressly  admitted  that  there 
might  be  such  a  thing  as  a  misjoinder ;  and  I  think  this  is  one. 

Williams,  J.  I  think  we  could  not  uphold  this  declaration,  with- 
out  deciding  that  in  every  action  counts  in  case  might  be  joined  with 
counts  in  assumpsit.  That  certainly  was  not  the  case  before  Boor- 
man  v.  Brown,  and  Boorman  v.  Brown  does  not  seem  to  me  to  estab- 
lish any  such  doctrine. 

Talfourd,  J.,  concurred. — Judgment  for  the  defendant 
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Phillpotts  v.  Phillpotts  and  another,  Executor  and  Executrix.1 

November  23,  1850. 

Parliamentary  Law  —  Splitting*  Votes  —  7  Sf  8  Will  3,  c.  25,  and  10 
Anne j  c.  23,  Effect  of  Conveyances  under  —  Pleading  —  Fraud — 
Estoppel 

In  an  action  on  a  covenant  for  the  payment  of  an  annuity,  the  defendant,  the  grantor,  is 
estopped  from  pleading  that  the  annuity  was  granted  for  the  fraudulent  purpose  of  multi- 
plying voices. 

The  statutes  7  &  8  Will.  3,  c  25,  and  10  Anne,  c  23,  are  to  be « construed  only  as  affecting 
die  parliamentary  law;  the  7  &  8  Will.  3,  c  25,  invalidated  fraudulent  conveyances 
entered  into  for  splitting  votes  only  so  far  as  to  prevent  the  grantee  from  having  a  vote, 
and  did  not  prevent  the  estate  from  passing;  and  the  10  Anne,  c.  23,  assuming  that  an 
estate  passed  under  conveyances,  avoided  by  the  statute  7  &  8  Will.  3,  c.  25,  so  far  as  the 
right  to  vote  was  concerned,  made  such  conveyances  free  and  absolute,  notwithstanding 
secret  trusts  and  conditions  of  defeasance,  only  preventing  the  grantor  from  voting,  under 
a  penalty. 

Covenant  by  T.  G.  Phillpotts  against  J.  Phillpotts  and  F.  R. 
Phillpotts,  executor  and  executrix  of  the  last  will  of  T.  G.  Phillpotts, 
deceased,  for  arrears  of  four  annuities  granted  by  an  indenture,  dated 
the  29th  of  January,  1841,  by  the  testator  to  the  plaintiff. 

The  defendants  craved  oyer  of  the  indenture  in  the  declaration 
mentioned,  and  it  was  read  to  them  in  these  words :  This  indenture, 
made  the  29th  day  of  January,  A.  D.  1841,  between  Thomas  Griffin 
Phillpotts  the  elder,  of  the  town  of  Monmouth,  in  the  county  of 
Monmouth,  Esq.,  of  the  one  part,  and  T.  G.  Phillpotts  the  younger, 
of  the  town  of  Newport,  in  the  county  of  Monmouth,  gentleman, 
(eldest  son  of  the  said  T.  G.  Phillpotts  the  elder,)  of  the  other  part, 
witnesseth,  that  the  said  T.  G.  Phillpotts  the  elder,  for  and  in  consid- 
eration of  the  natural  love  and  affection  which  he  hath  and  beareth 
to  his  son,  the  said  T.  G.  Phillpotts  the  younger,  also  in  considera- 
tion of  the  sum  of  5s.  of  lawful  money  of  Great  Britain,  to  the  said 
T.  G.  Phillpotts  the  elder,  in  hand  well  and  truly  paid  by  the  said 
T.  G.  Phillpotts  the  younger,  at  and  before  the  execution  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  given, 
granted,  and  confirmed,  and  by  these  presents  doth  give,  grant,  and 
confirm  unto  the  said  T.  G.  Phillpotts  the  younger,  one  annuity  or 
clear  yearly  rent-charge  or  sum  of  31.  of  lawful  money  of  Great  Brit- 
ain, to  be  charged  and  chargeable  upon  and  issuing  and  payable  out 
of  all  that  messuage,  smith's  shop,  garden  and  orchard,  lands,  here- 
ditaments, and  premises,  with  the  appurtenances,  and  situate,  lying, 
and  being  in  the  parish  of  Dingeston,  in  the  county  of  Monmouth, 
and  for  many  years  past  in  the  occupation  of  Isaac  Pritchard,  as 
tenant  thereof,  to  have,  hold,  receive,  and  take  the  said  annuity  or 
clear  yearly  rent-charge  or  sum  of  31.  unto  and  by  the  said  T.  G. 
Phillpotts  the  younger  and  his  assigns,  for  and  during  the  term  of 
the  natural  life  of  him,  the  said  T.  G.  Phillpotts  the  younger,  the  said 
annuity  to  be  paid  and  payable  by  two  half-yearly  payments  on  the 

i  20  Law  J.  Rep.  (ir.  s.)  C.  P.  11. 


340    CASES  IN  THE  COURT  OF  COMMON  PLEAS, 

—  ■  — — —  r"  —  '■  '■  ■ 

PhUlpottt  9.  Philipotts  *  another. 

24th  of  June  and  the  26th  of  December,  in  every  year,  without  any 
deduction  out  of  the  same  or  any  part  thereof;  the  first  payment  of 
the  said  annuity  or  clear  yearly  rent-charge  or  sum  of  3/.  to  be  made 
on  the  24th  of  June  next  ensuing  the  date  of  these  presents,  if  the 
said  T.  G.  Philipotts  the  younger  shall  then  be  living.  And  this  in- 
denture further  witnesseth  that  the  said  T.  O.  Philipotts  the  elder,  for 
the  consideration  aforesaid,  and  also  in  consideration  of  a  further  sum 
of  5s.  of  lawful  money  of  Great  Britain  to  him  in  hand  well  and 
truly  paid  by  the  said  T.  G.  Philipotts  the  younger,  &c.,  hath  given, 
granted,  and  confirmed,  and  by  these  presents  doth  give,  grant,  and 
confirm  unto  the  said  T.  G.  Philipotts  the  younger,  one  other  annuity 
or  clear  yearly  rent-charge  or  sum  of  31  of  like  lawful  money  of 
Great  Britain,  to  be  charged  and  chargeable  upon  and  issuing  and 
payable  out  of  all  that  messuage,  tenement,  or  dwelling-house  and 
buildings,  garden  and  premises  with  the  appurtenances,  situate,  lying, 
and  being  on  the  right-hand  side  of  the  road  leading  from  Whit- 
church to  the  Washings  and  the  River  Wye,  in  the  parish  of  Whit- 
church, in  the  county  of  Hereford,  now  and  for  many  years  past  in 
the  occupation  of  William  James,  as  tenant  thereof,  and  out  of  and 
upon  them  and  every  of  their  appurtenances,  to  have,  hold,  receive, 
and  take  the  said  annuity  or  clear  yearly  rent-charge  or  sum  of  SL 
unto  and  by  the  said  T.  G.  Philipotts  the  younger,  and  his  assigns, 
for  and  during  the  term  of  the  natural  life  of  him,  the  said  T.  G. 
Philipotts  the  younger,  the  Baid  annuity  or  clear  yearly  rent-charge  to 
be  paid  and  payable  by  two  even  half-yearly  payments,  on  the  24th 
of  June,  and  the  25th  of  December,  in  every  year,  without  any  de- 
duction out  of  the  same  or  any  part  thereof ;  the  first  payment  of 
the  said  annuity  or  clear  yearly  rent-charge  or  sum  of  3L  to  be  made 
on  the  24th  of  June  next  ensuing  the  date  of  these  presents,  if  the 
said  T.  G.  Philipotts  the  younger  shall  then  be  living.  And  this 
indenture  also  further  witnesseth  that  the  said  T.  G.  Philipotts  the 
elder,  for  the  considerations  aforesaid,  and  also  in  consideration  of 
the  further  sum  of  5s.  of  like  lawful  money  of  Great  Britain  to  him 
in  hand  well  and  truly  paid  by  the  said  T.  G.  Philipotts  the  younger, 
hath  given,  granted,  and  confirmed,  and  by  these  presents  doth  give, 
grant,  and  confirm  unto  the  said  T.  G.  Philipotts  the  younger  one 
other  annuity  or  yearly  rent-charge  or  sum  of  3/.  of  like  lawful 
money  of  Great  Britain,  to  be  charged  and  chargeable  upon,  and 
issuing  and  payable  out  of  all  those  the  great  and  small  tithes  of  the 
parish  of  Llanthew,  in  the  county  of  Brecon,  and  also  out  of  the 
glebe  land  thereto  belonging  and  appertaining,  and  situate,  lying,  and 
being  in  the  parish  of  Llanthew  aforesaid,  to  have,  hold,  receive,  and 
take  the  said  annuity  or  clear  yearly  rent-charge  or  sura  of  SL  unto 
and  by  the  said  T.  G.  Philipotts  the  younger  and  his  assigns,  for  and 
during  the  lives  of  the  said  T.  G.  Philipotts  the  elder,  Ann  Stokes, 
of  Hen  Castle,  in  the  county  of  Pembroke,  widow  of  the  late 
Thomas  Stokes,  and  Francis  Collins,  of  Swansea,  in  the  county  of 
Glamorgan,  and  the  lives  and  life  of  the  survivor  or  survivors  of 
them ;  the  said  annuity  or  clear  yearly  rent-charge  to  be  paid  and 
payable,  by  two  equal  half-yearly  payments,  on  the  24th  of  June 
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and  the  25th  of  December  in  every  year,  without  any  deduction  out 
of  the  same.     And  this  indenture  lastly  witnesseth  that  the  said  T. 
G.  Phillpotts  the  elder,  for  the  considerations  aforesaid,  and  also  in 
consideration  of  a  further  sum  of  5s.,  &c.,  hath  given,  granted,  and 
confirmed,  and  by  these  presents  doth  give,  grant,  and  confirm  unto 
the  said  T.  G.  Phillpotts  the  younger  one  other  annuity  or  clear 
yearly  rent-charge  or  sum  of  3£  of  like  lawful  money  of  Great  Brit- 
ain, to  be  charged  and  chargeable  upon,  and  issuing  and  payable  out 
of  all  that  messuage,  tenement,  or  dwelling-house,  outhouse,  build- 
ing, garden,  lands,  and  premises,  situate,  lying,  and  being  adjoining 
the  road  leading  from  Hewelsfield  to  Brockwear,  in  Brockwear  Com- 
mon, in  the  parish  of  Hewelsfield,  in  the  county  of  Gloucester,  late 
in  the  occupation  of  Richard  Aston,  but  now  of  John  Kethro,  as 
tenant  thereof,  and  out  of  and  upon  them  and  every  of  them,  and 
every  of  their  appurtenances,  to  have,  hold,  receive,  and  take  the  said 
annuity  or  clear  yearly  rent-charge  or  sum  of  3/.  unto  and  by  the  said 
T.  G.  Phillpotts  the  younger  and  his  assigns,  for  and  during  the  term 
of  the  natural  life  of  the  said  T.  G.  Phillpotts  the  younger,  and  the 
said  annuity  or  clear  yearly  rent-charge  to  be  paid  and  payable  by 
two  even  half-yearly  payments,  on  the  24th  of  June  and  the  25th  of 
December  in  every  year,  without  any  deductions  out  of  the  same  or 
any  part  thereof;   the  first  payment  of  the  said  annuity  or  clear 
yearly  rent-charge  or  sum  of  3Z.  to  be  made  on  the  24th  of  June  next 
ensuing  the  date  of  these  presents,  if  the  said  T.  G.  Phillpotts  the 
younger  shall  then  be  living.     And  the  said  T.  G.  Phillpotts  the 
elder,  for  himself,  his  heirs,  executors,  administrators  and  assigns, 
doth  hereby  covenant,  grant,  and  agree  to  and  with  the  said  T.  G. 
Phillpotts  the  younger  and  his  assigns  by  these  presents  in  manner 
following ;  u  e.,  that  if  the  said  annuity  or  clear  yearly  rent-charge 
or  sum  of  3£,  or  any  part  thereof,  which  is  hereby  charged  and  made 
payable  on  the  premises  mentioned  to  be  situate  in  the  said  parish 
of  Dingeston,  in  the  county  of  Monmouth  aforesaid,  or  the  said  an- 
nuity or  clear  yearly  rent-charge  or  sum  of  3J.,  or  any  part  thereof, 
which  is  hereby  charged  or  made  payable  on  the  premises  mentioned 
to  be  situate  in  the  parish  of  Hewelsfield,  in  the  county  of  Glouces- 
ter aforesaid,  or  either  of  them,  shall  be  in  arrear  and  unpaid  by  the 
space  of  twenty-one  days  next  after  any  of  the  said  days  or  times 
whereon  the  same  ought  to  be  respectively  paid  as  aforesaid,  and  in 
either  of  such  cases  as  often  as  the  same  shall  respectively  happen, 
it  shall  and  may  be  lawful  for  the  said  T.  G.  Phillpotts  the  younger, 
or  his  assigns,  to  enter  into  and  upon  all  or  any  of  the  said  mes- 
suages, hereditaments,  great  and  small  tithes,  glebe  lands,  and  prem- 
ises, hereinbefore  charged  with  the  said  several  annuities  or  yearly 
rents  or  sums  of  SI.  each,  and  to  distrain  the  said  several  annuities 
or  yearly  rents  or  sums  of  3/.  each,  or  either  of  them,  for  all  respec- 
tive arrears,  or  either  of  them,  and  to  sell  and  dispose  of  the  distress 
and  distresses  then  and  there  taken  on  them  or  either  of  them,  or 
otherwise  demean  therein,  according  to  law,  in  like  manner  as  in  case 
of  distress  taken  for  rent  reserved  by  lease  or  common  demise,  to  the 
end  and  intent  that  the  said  T.  G.  Phillpotts  the  younger  and  his 
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assigns  may  be  fully  paid  and  satisfied  the  said  several  annuities  or 
yearly  rents  or  sums  of  3L  each  respectively,  or  either  of  them,  and 
all  respective  arrears,  or  either  of  them,  and  all  costs,  charges,  and 
expenses  occasioned  by  the  respective  non-payment  of  the  same. 
And  the  said  T.  G.  Phillpotts  the  elder,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  covenant,  promise,  and  agree  to  and 
with  the  said  T.  G.  Phillpotts  the  younger  and  his  assigns,  by  these 
presents,  in  manner  following,  that  is,  that  he,  the  said  T.  G.  Phill- 
potts the  elder,  his  heirs,  executors,  and  administrators,  or  some  or 
one  of  them,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  T.  G.  Phillpotts  the  younger  or  his  assigns,  for  and 
during  the  natural  life  of  him,  the  said  T.  G.  Phillpotts  the  younger, 
the  said  several  annuities  or  clear  yearly  rent-charges  of  3/.  each, 
making  together  the  sum  of  12/.,  when  the  same  shall  respectively 
become  due  and  payable  as  aforesaid,  without  any  deduction  or 
abatement  whatever,  according  to  the  true  intent  and  meaning  of 
these  presents.     In  witness,  &c. 

The  defendants  then  pleaded  that  the  said  indenture  in  the  decla- 
ration mentioned  was  fraudulently  and  collusively  made  and  executed 
by  and  between  the  said  T.  G.  Phillpotts  the  elder  and  the  plaintiff 
for  the  purpose  of  multiplying  the  voices  and  of  splitting  and  divid- 
ing the  interest  in  divers  houses  and  lands,  to  wit,  the  houses  and 
lands  in  the  said  indenture  mentioned,  between  the  said  T.  G.  Phill- 
potts the  elder  and  the  said  plaintiff,  in  order  to  enable  them  to  vote 
at  elections  of  members  to  serve  in  Parliament  for  the  said  several 
counties  of  Hereford,  Gloucester,  Monmouth,  and  Brecon,  in  the  said 
indenture  mentioned,  and  that  the  said  indenture  was  not  made  bona 
fide,  or  for  a  good  or  valuable  consideration,  but,  on  the  contrary, 
was  made  and  executed  solely  for  the  purpose  of  multiplying  voices 
as  aforesaid,  and  under  and  subject  to  a  secret  trust  and  condition 
that  no  estate  or  interest  should  pass  beneficially  to  the  plaintiff  by 
virtue  of  the  said  indenture,  but  that  the  plaintiff  should  stand  pos- 
sessed of  the  said  annuities  or  rent-charges  as  trustee  for  the  said  T. 
G.  Phillpotts  the  elder,  and  not  otherwise,  and  this  the  defendants 
are  ready  to  verify,  &c. 

Replication,  de  injuria. 

At  the  trial  before  Wilde,  C.  J.,  at  the  Sittings  after  Trinity  term, 
1850,  the  defendants  had  a  verdict 

Channel^  Serj\  7th  November,  obtained  a  rule  nisi  for  judgment  for 
the  plaintiff  rum  obstante  veredicto. 

Bytes,  Serf. <,  and  Crompton  now  showed  cause.  The  plea  contains 
a  good  answer  to  the  action.  This  deed  was  void  under  the  7  &  8 
Will.  3,  c.  25,  s.  7,  which  enacts,  that  "  all  conveyances  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or 
lands  among  several  persons,  to  enable  them  to  vote  at  elections  of 
members  to  serve  in  Parliament,  are  hereby  declared  to  be  void  and 
of  none  effect"     If  that  were  the  only  statute  on  the  subject,  it  is 
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clear  that  this  plea  shows  sufficient  to  avoid  the  deed.  Independently 
of  that  statute,  which  was  merely  declaratory  of  the  common  law, 
this  deed  was  void  at  common  law.  Alexander  v.  Newman,  2  Com. 
B.  Rep.  122 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  134,  where  it  is  laid 
down  (citing  Lord  Somers's  Tracts,  vol.  8,  p.  275)  "that  a  con- 
veyance made  in  order  or  for  the  purpose  of  giving  a  qualification  to 
vote  at  an  election,  or  for  any  other  purpose,  if  made  with  the  secret 
intention  and  design  that  it  should  appear  to  the  world  as  a  con- 
veyance, but  as  between  the  parties  themselves  should  pass  no 
interest  and  have  no  effect,  would  be  fraudulent  and  void  at  common 
law."  See  2  Com.  B.  Rep.  137,  and  15  Law  J.  Rep.  (n.  s.)  C.  P. 
140.  This  is  such  a  conveyance ;  and  being  void  at  common  law, 
is  not  made  valid  by  stat  10  Ann.  c.  23,  s.  I.  The  principle  of  ex 
turpi  causa  non  oritur  actio  here  applies. 

[  Maule,  J.,  referred  to  Shane  v.  Packman,  11  Mee.  &  W.  770 ;  s.  c. 
12  Law  J.  Rep.  (n.  s.)  Exch.  423.] 

In  that  case  and  the  cases  there  cited,  the  main  object  of  the  deed 
was  right  and  proper.  Here  the  whole  transaction  is  tainted  with 
fraud.  You  cannot  here  maintain  the  covenant  in  the  deed,  without 
supporting  the  whole  vicious  contrivance  to  defeat  the  law.  The 
statute  o?  Anne  was  never  intended  to  give  validity  to  such  a 
transaction. 

Charmellj  Serj.,  and  J.  Oray,  contra.  It  is  true  that  TindaJ,  C.  J., 
in  Alexander  v.  Newman,  treats  the  statute  of  Will.  3  as  declaratory 
of  the  common  law,  but  only  so  far  as  it  declares  conveyances  to  be 
void  which  are  made  to  give  qualifications  where  they  are  fraudulent 
and  fictitious.  In  this  case,  sufficient  effect  would  be  given  to  the 
statute  of  Will.  3,  by  holding  the  vote  to  be  bad,  but  the  deed 
binding.  In  Doe  d.  Roberts  y.  Roberts,  2  B.  &  Aid.  367,  it  was 
held,  that  a  deed  of  conveyance  in  order  to  give  a  colorable  qualifica- 
tion to  kill  game  was  not  void  as  against  the  parties  to  it  Here  the 
defendants,  in  order  to  succeed,  must  set  up  the  fraud  of  their  testa- 
tor. The  object  of  the  statute  of  Will.  3,  was  manifestly  to  prevent 
multiplied  votes  in  respect  of  the  same  tenements.  The  statute  of 
Anne  intended  to  accomplish  the  same  object  more  effectually  by  a 
different  method.  The  legislature  intended  to  make  the  conveyance 
good  as  against  the  party,  though  his  vote  was  bad.  The  only  effect 
of  the  statute  of  Anne  is  to  make  this  annuity  good,  and  to  give  the 
covenant  something  to  operate  upon.  The  object  of  the  legislature 
is  well  attained  by  this  view  of  the  operation  of  the  statutes. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plea  in  this  case  is  no 
answer  to  the  declaration,  and  that  the  judgment  ought  to  be  for  the 
plaintiff  The  question  is,  whether  the  covenant  is  binding  on  the 
parties  notwithstanding  the  circumstances  which  are  stated  in  the 
plea,  and  which  in  one  view  of  the  case  might  be  supposed  to  avoid 
the  annuity.  Before  we  come  to  the  effect  of  the  statutes,  it  would 
be  well  to  consider  the  question  of  estoppel  It  is  difficult  to  dis- 
tinguish this  case  from  Doe  d.  Roberts  v.  Roberts,  which  shows  that 


344     CASES  IN  THE   COURT   OF   COMMON  PLEAS, 

Fhillpotts  r.  Phillpotts  &  another. 

it  is  possible  that  such  a  deed,  though  bad  as  regards  the  law  of  Par- 
liament, may  yet  be  binding  as  between  the  parties ;  as  some  deeds 
are  void  as  against  creditors,  though  binding  between  the  parties. 
This  was  the  case  in  Bessey  v.  Windham^  6  Q.B.  Rep.  166 ;  s.  c.  14 
Law  J.  Rep.  (s.  n.)  Q,  B.  7,  where  the  jury  found  distinctly  that  the 
parties  meant  nothing  to  pass  by  the  deed ;  and  yet,  notwithstanding 
that  finding,  the  Court  held,  that  the  deed  operated  so  as  to  pass  the 
goods  against  the  party  himself  and  strangers,  though  it  might  be 
void  as  against  creditors,  acting  on  the  authority  of  Doe  d.  Roberts 
v.  Roberts;  on  the  principle  of  which  case  the  liability  of  the  present 
defendants  may  also  be  supported.  But  it  may  likewise  be  estab- 
lished upon  the  construction  of  the  acts  of  Parliament.  The  statute 
of  Will.  3,  is  declaratory  of  the  whole  then  existing  law  on  the  subject 
it  refers  to.  It  declares  that  no  more  than  one  vote  should  be  ad- 
mitted for  one  house  or  tenement,  and  any  conveyance  made  to 
defeat  that  parliamentary  law  was  declared  by  the  statute  to  be  void. 
Now,  it  would  fully  carry  out  the  intention  of  that  statute  if  the 
grant  were  held  to  have  no  effect  to  confer  a  vote,  and  yet  the 
covenant  be  held  to  be  good  as  between  the  parties  to  the  deed. 
But  the  legislature,  finding  the  statute  of  William  to  be  inoperative, 
passed  the  statute  of  Anne,"  which  defeats  such  fraudulent  convey- 
ances by  another  expedient.  The  latter  statute  provides,  that  not- 
withstanding the  secret  trusts,  these  conveyances  shall  be  good  for  all 
purposes,  except  that  the  grantee  shall  have  no  vote.  The  convey- 
ance is  to  be  good  as  to  the  estate,  but  the  grantee  is  prohibited  from 
voting  under  a  penalty.  This  being  so,  it  is  unnecessary  now  to 
decide  whether  such  conveyances  are  void  at  common  law.  It  seems 
to  me  that  this  deed  is  binding  between  the  parties,  both  under  the 
statutes  and  because  a  defendant  cannot  set  up  his  own  fraud  as  a 
defence. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  the  defendants,  and  not 
the  plaintiff,  who  seek  to  set  up  the  fraud  to  which  their  testator  has 
been  a  party ;  and  I  think  that,  according  to  Doe  d.  Roberts  v.  Roberts, 
it  is  not  competent  for  a  defendant  to  set  up  his  own  fraud.  But 
even  supposing  that  he  could  do  so,  I  think  that  this  plea  contains 
no  answer  to,  the  action.  It  proceeds  on  the  ground  that  a  covenant 
to  pay  money  is  void,  if  made  in  pursuance  of  such  an  agreement  as 
must  be  taken  under  this  plea  to  fall  within  the  common  law 
declared  by  the  statute  of  William.  The  common  law,  and  the 
statute  which  is  declaratory  of  it,  and  also  enacting,  are  con- 
fined to  matters  respecting  the  voting  at  elections  of  members  of 
Parliament.  The  7th  section  of  the  act  says,  "  Be  it  enacted,  that 
all  conveyances  of  any  messuages,  lands,  tenements,  or  hereditaments 
in  any  county,  city,  borough,  town  corporate,  port,  or  place,  in  order 
to  multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses 
or  lands  among  several  persons,  to  enable  them  to  vote  at  elections 
of  members  to  serve  in  Parliament,  are  hereby  declared  to  be  void  and 
of  none  effect,  and  that  no  more  than  one  single  voice  shall  be  ad- 
mitted for  one  and  the  same  house  or  tenement."     The  question  then 
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is,  What  is  the  effect  of  this  act  of  Parliament  ?  It  does  not  use  the 
words  commonly  used  in  acts  avoiding  instruments.  It  does  not 
say  that  the  deed  is  to  be  void,  but  the  conveyance ;  it  does  not  say 
that  it  is  to  be  void  to  all  intents  and  purposes.  It  only  says  the 
conveyance  is  to  be  void,  and  no  more  than  one  voice  is  to  be 
allowed.  Effect,  therefore,  would  be  given  to  this  statute  by  holding 
the  deed  to  be  void  for  the  purpose  of  giving  a  vote.  The  spirit  of 
the  act  does  not  require  us  to  go  further,  nor  do  the  words.  The  words 
apply  to  avoiding  conveyances  so  far  as  regards  their  fraudulent  effect. 
Such  was  the  state  of  the  law  for  about  sixteen  years  —  from  the  7  &  8 
WilL  3,  to  the  10  Anne.  The  statute  of  Anne  recites'  that  notwith- 
standing this  statute  of  William,  many  fraudulent  and  scandalous 
practices  prevailed,  and  for  preventing  such  practices  it  does  not  make 
any  thing  void,  but  makes  the  conveyances  more  binding  than  they 
were  before.  This  throws  light  upon  the  statute  of  William,  the  true 
construction  of  which  seems  to  be  that  it  invalidated  these  convey- 
ances as  far  as  regarded  the  right  of  voting,  but  left  them  valid  as  to 
the  purchase,  and  also  as  regarded  the  grantor.  The  legislature, 
finding  that  by  avoiding  the  conveyances  only  to  the  extent  of  taking 
away  the  vote,  but  leaving  the  rest  of  the  deed  in  effect,  as  for 
instance,  inter  alia,  leaving  the  condition  as  to  reconveyance  in  force, 
they  did  not  effectually  prevent  fraudulent  practices,  enacted  by  the 
statute  of  Anne,  that  if  such  fraudulent  instruments  contain  condi- 
tions and  stipulations  for  defeasances,  the  conveyances  shall  never- 
theless be  taken  to  be  free  and  absolute.  That  provision  seems  to 
assume  that  the  construction  I  have  put  on  the  statute  of  William 
is  the  correct  one.  It  assumes  that,  by  the  statute  of  William,  the 
conveyance  was  sufficient  to  pass  the  property;  and  leaving  that 
as  it  was,  it  makes  the  conditions  void  and  the  estate  absolute.  I 
think,  therefore,  that  the  true  construction  of  these  acts  is,  that  they 
deal  with  the  subject  of  parliamentary  law  only,  that  they  prevent 
persons  from  voting,  who,  according  to  the  policy  of  the  common  law, 
ought  not  to  vote,  but  leave  all  provisions  not  affecting  that  matter 
untouched.  I  think,  therefore,  that  if  the  defendants  had  a  right  to 
set  up  this  plea,  which  they  had  not,  it  would  have  been  no  answer 
to  the  action. 

Williams,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment,  notwithstanding  the  verdict  for  the  defendants  upon  the 
plea.  By  that  plea  the  defendants  allege  that  it  was  understood  that 
the  covenant  should  not  be  operative.  If  so,  this  case  falls  within  the 
authority  of  Doe  v.  Roberts,  and  Bessey  v.  Windham,  which  show  that 
they  are  not  entitled  to  set  up  such  a  defence.  It  is,  therefore,  un- 
necessary to  say  any  thing  upon  the  construction  of  the  statutes. 

Talfourd,  J.,  concurred.  — Rale  absolute. 
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Regina,  on  the  Prosecution  of  Davis  v.  Mill.1 

November  16  and  18,  1850. 

Patent  —  Scire  Facias  —  Evidence  —  Disclaimer  —  Objections  filed 
under  5  Sf  6  Will  4,  c.  83,  s.  5  —  Construction  of  s.  1. 

A  declaration  in  aci.  fa.  to  repeal  a  patent  "  for  improvements  in  instruments  used  for  writ- 
ing and  marking,  and  in  the  construction,  of  inkstands,"  contained  suggestions,  alleging 
want  of  novelty  and  utility  in  "a  certain  part"  of  the  said  invention;  and  that  the 
defendant  had  not  properly  described  the  "  said  "  invention,  &c.  The  pleas  denied  all  the 
suggestions  in  the  declaration. 

Objections  were  filed  with  the  declaration  under  the  5  &  6  Will.  4,  c.  83,  s.  5,  specifying 
(inter  alia)  claim  No.  6,  in  the  specification,  as  objected  to  for  want  of  novelty  and  utility. 

After  issue  joined,  the  defendant  procured  to  be  enrolled  a  disclaimer  under  the  5  &  6  WilL 
4,  c.  83,  s.  1,  disclaiming  (inter  alia)  the  claim  No.  6. 

The  claims  not  disclaimed  were  for  improvements  in  pen-holders  and  pencil-cases,  and  in 
the  construction  of  inkstands.  Those  disclaimed  were  for  pens,  and  instruments  used  for 
marking  with  a  stamp :  — 

Held,  first,  that  such  disclaimer,  though  enrolled  subsequently  to  issue  joined,  was  admissible 
for  the  defendant,  and  to  be  read  as  part  of  the  original  specification  put  in  by  the  pros- 
ecutor. 

Secondly,  that  it  was  not  necessary  to  plead  the  disclaimer  putt  darrein  continuance. 

Thirdly,  that  the  objections  filed  with  the  declaration  under  the  5  &  6  Will.  4,  c.  83, #.  5, 
are  not  part  and  parcel  of  the  record,  so  as  to  be  incorporated  with  the  issues,  and  show 
that  those  specific  objections  are  in  issue ;  and  that,  therefore,  it  could  not  be  taken  that 
issue  had  been  joined  upon  the  objections  which  went  to  the  disclaimed  parts  of  the  in- 
vention, and  that  those  issues  must  therefore  be  tried. 

Fourthly,  that  the  disclaimer,  being  admitted,  proved  the  issues  as  to  a  "  certain  part "  of 
the  invention  not  being  new  or  useful,  in  favor  of  the  defendant,  the  prosecutor  at  the  trial 
having  abandoned  all  objections  except  to  the  sixth  claim  in  the  specification,  which  had 
been  disclaimed. 

Fifthly,  that  the  title  of  the  patent  as  regarded  "  instruments  used  for  writing  and  marking  " 
was  satisfied  by  the  inventions  for  improvements  in  pen-holders  and  pencil-cases,  which 
may  be  described  as  instruments  used  for  writing  and  marking  with  pens  and  pencils. 

Sernble,  in  actions  or  suits,  not  being  proceedings  by  set.  fa.,  and  which  were  not  pending 
at  the  time  of  the  enrolment  of  a  disclaimer  under  the  5  &  6  Will.  4,  c.  83,  s.  1 ,  the  dis- 
claimer is  to  be  deemed  and  taken  to  be  a  part  of  the  patent  or  specification  from  the 
time  of  the  granting  of  the  letters  patent,  and  not  from  the  time  of  its  enrolment  only. 

The  decision  in  Perry  v.  Skinner,  2  M.  &  W. 471,  questioned  by  the  Court;  and  quaere, 
whether  it  can  be  reconciled  with  their  construction  of  sect  1. 

Scire  Facias.  The  declaration,  dated  the  7th  of  January,  1850, 
recited  the  grant  of  letters  patent  of  the  29th  of  June,  1846,  to  the 
defendant  for  an  invention  of  "  improvements  in  instruments  used  for 
writing  and  marking,  and  in  the  construction  of  inkstands."  And 
after  setting  out  certain  of  the  provisoes  in  the  said  letters  patent  con- 
tained, proceeded  as  follows :  "And  whereas  we  are  given  to  under- 
stand that  the  said  grant  was  contrary  to  law  in  this,  to  wit,  that  a 
certain  part  of  the  said  invention  was  not  nor  is  the  working  or  making 
of  any  manner  of  new  manufacture.  And,  also,  that  the  said  grant 
was  and  is  prejudicial  and  inconvenient  to  our  subjects  in  general  in 
this,  to  wit,  that  a  certain  part  of  the  said  invention  was  and  is  useless. 

■  '  .iii.         I,      i      ..ii  i     ,i .  ,    i . 
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And  also,  that  the  said  William  Mill  was  not  the  first  and  true  in- 
ventor of  the  said  invention  within  this  realm.  And,  also,  that  the 
said  invention  was  not,  at  the  time  of  making  the  said  grant,  a  new 
invention  as  to  the  public  use  and  exercise  thereof  in  England  and 
Wales,  &c.  And,  also,  that  the  said  invention  was  not  invented 
and  found  out  by  the  said  William  Mill.  And,  also,  that  the  said 
William  Mill  did  not  particularly  describe  and  ascertain  the  nature 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrument  in  writing,  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  our  said  High  Court  of  Chancery 
within  six  calendar  months  of  the  date  of  the  said  letters  patent.  By 
means  of  which  said  several  premises,  the  said  letters  patent  wefe, 
and  are,  and  ought  to  be  void,  and  of  no  force  or  effect  in  law.  And 
we  being  willing,"  &c.,  (conclusion  in  the  usual  form.) 

Pleas  (of  Hilary  term,  1850.)  First,  as  to  the  first  suggestion  in  the 
said  writ,  that  the  said  part  of  the  said  invention,  in  the  said  first  sug- 
gestion mentioned,  was  and  is  the  working  and  making  of  a  manner 
of  new  manufacture.  Secondly,  as  to  the  said  second  suggestion,  that 
the  said  part  of  the  said  invention,  in  that  suggestion  mentioned,  was 
not  nor  is  useless.  Thirdly,  as  to  the  said  third  suggestion,  that  he, 
the  said  William  Mill,  was  the  first  and  true  inventor  of  the  said  in- 
vention in  this  realm.  Fourthly,  as  to  the  said  fourth  suggestion,  that 
the  said  invention  was,  at  the  time  of  making  the  said  grant,  a  new 
invention  as  to  the  public  use  and  exercise  thereof  in  England  and 
Wales,  &c.  Fifthly,  as  to  the  said  fifth  suggestion,  that  the  said  in- 
vention was  invented  and  found  out  by  the  said  William  Mill.  Lastly, 
as  to  the  said  sixth  suggestion,  that  the  said  William  Mill  did  par- 
ticularly describe  and  ascertain  the  said  invention,  and  in  what  man- 
ner the  same  was  to  be  performed  by  an  instrument  in  writing,  under 
his  hand  and  seal,  and  did  cause  the  same  to  be  enrolled,  in  the  said 
Court  of  Chancery,  within  six  calendar  months  of  the  date  of  the  said 
letters  patent. 

Upon  all  these  pleas  issue  was  joined,  in  the  same  Hilary  term, 
1850. 

The  plaintiff  had  filed  with  his  declaration  a  notice  of  the  objections 
on  which  he  meant  to  rely  at  the  trial,  as  required  by  the  5  &  6  Will. 
4,  c.  83,  s.  5,  and  such  notice,  amongst  other  objections,  contained  one 
to  the  sixth  part  of  the  plaintiff's  invention  as  described  in  the  specifi- 
cation, and  to  the  claim  in  respect  thereof,  stating  that  such  part  of 
the  invention  was  old  and  useless. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  sittings,  after  Trinity  term, 
1850,  for  Middlesex,  the  letters  patent,  the  specification,  and  the  above- 
mentioned  notice  were  put  in  evidence  for  the  prosecution.  The  letters 
patent  were  dated  the  29th  of  June,  1846,  and  purported  to  be  letters 
patent  for  an  invention,  by  the  defendant,  of  "improvements  in  instru- 
ments used  in  writing  and  marking,  and  in  the  construction  of  ink- 
stands." The  specification  was  enrolled  the  28th  of  December,  1846,  and 
set  out  eleven  different  beads  of  invention,  which  were  fully  described  in 
the  specification,  of  which  the  following  are  the  material  parts :  u  The 
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first  part  of  my  invention  relates  to  improvements  in  ever-pointed  pencil- 
cases."  "  What  I  claim  with  respect  to  this  first  part  of  my  invention 
is,  the  enclosing  a  movement,  snch  as  is  shown  in  figure  1,  in  a  case, 
and  the  arrangements  for  working  the  same,  as  described ;  and  with 
respect  to  the  spring  point,  I  do  not  claim  the  slitting  the  points  of 
pencil-cases,  being  aware  that  such  points  have  been  slit  before ;  but 
what  I  claim  is,  the  forming  or  arranging  of  slit  points  for  ever-pointed 
pencil-cases  in  the  manner  before  described;  which  improvement  I 
claim  for  ever-pointed  pencils  in  general."  u  The  second  part  of  my 
invention  consists  in  an  improvement  in  pen-holders."  "What  I 
claim  with  respect  to  this  second  part  of  my  invention  is,  the  forming 
of  holders  for  pens  with  spring  or  yielding  inside  supports  or  bearings 
for  pens,  as  herein  described."  "  The  third  part  of  my  invention  also 
applies  to  pen-holders."  u  The  fourth  part  also  relates  to  pen-holders, 
such  as  are  generally  denominated  Bramah  pen-holders."  The  fifth 
and  sixth  parts  of  the  invention  were  described  as  relating  to  pens. 
The  fifth  claim  was  the  arranging  the  spring  (described)  so  as  to  sap* 
port  the  ink  in  the  pen,  and  at  the  same  time  to  allow  it  to  flow  freely. 
The  sixth  claim  was  a  particular  mode  of  notching  the  pens.  The 
specification  then  proceeded :  "  The  seventh  part  of  my  invention 
relates  to  the  construction  of  instruments  for  marking,  with  a  holder 
for  the  same  combined,  forming  an  apparatus  for  marking  many 
changes  of  dates,  numbers,  mottoes,  letters,  devices,  or  other  marks  or 
impressions,  with  the  said  apparatus."  "  What  I  claim  in  respect  of 
this  seventh  part  of  my  invention  is,  the  construction  of  an  apparatus 
for  marking,  as  hereinbefore  described."  "  The  eighth  part  of  my  in- 
vention relates  to  the  forming  of  instruments  for  marking,  of  such  novel 
and  peculiar  shape,  that  several  different  devices,  figures,  letters,  mot- 
toes, &c.,  may  be  marked  on  sealing-wax,  or  any  other  material  capa- 
ble of  being  marked  or  impressed  with  such  instrument."  "  What  I 
claim  with  respect  to  this  eighth  part  of  my  invention  is,  the  forming 
of  marking  instruments  of  metal,  glass,  or  other  suitable  material,  as 
herein  described."  The  ninth,  tenth,  and  eleventh  parts  of  the  inven- 
tion and  claims,  in  respect  of  them,  related  to  improvements  in  ink* 
stands. 

The  counsel  for  the  prosecution  then  stated  that  he  should  rely  only 
upon  one  of  the  objections  contained  in  the  notice  filed  with  the  decla- 
ration ;  viz.,  that  to  the  sixth  claim  of  the  defendant,  "  for  a  particular 
method  of  notching  pens ;"  which  he  should  prove  to  be  old  and  use- 
less, as  pointed  out  in  the  objection. 

The  counsel  for  the  defendant  admitted  that  he  could  not  support 
the  novelty  or  utility  of  that  part  of  the  invention,  and  that  if  the  case 
were  to  rest  there,  the  verdict  must  be  for  the  Crown  ;  but  he  offered 
in  evidence  a  disclaimer  of  parts  five,  six,  seven,  and  eight  of  the  in- 
vention, and  of  the  claims  in  respect  of  those  parts,  as  mentioned  in 
the  specification ;  which  disclaimer  had  been  entered,  filed,  and  en- 
rolled, according  to  the  5  &  6  Will.  4,  c.  83,  s.  1 ;  and  contended  that, 
upon  reading  such  disclaimer,  it  would  appear  that  the  defendant's 
patent  and  specification  were  free  from  the  objection  relied  on,  inas- 
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much  as  the  disclaimer  and  specification  were  to  be  read  together  as 
the  original  patent,  according  to  the  above  section ; l  and  therefore  the 
patent  did  not  make  any  such  claim  as  that  to  which  the  prosecutor 
now  objected.  The  enrolment  of  the  disclaimer  was  not  until  the  23d 
of  April,  1860,  after  issue  joined.  The  following  are  the  material  parts 
of  the  disclaimer :  "  I,  the  said  William  Mill,  in  my  said  specification, 
did  describe  my  said  invention  to  consist  of  eleven  parts ;  and  since 
the  enrolment  of  the  said  specification,  several  parts  of  the  said  inven- 
tion have  come  into  extensive  public  use,  whilst  several  other  parts 
thereof  have  come  but  little  into  public  use ;  and  I  have  been  advised 
that  there  may  be  some  doubts  whether  the  validity  of  the  said  letters 
patent  may  not  be  injured  by  reason  of  the  comparatively  small  ex- 
tent of  public  utility  of  some  parts  of  my  said  invention.  For  which 
reason,  and  also  for  the  further  reason  that  I  wish  to  avoid  the  other- 
wise necessary  expense  of  proving  them  to  be  useful  in  a  court  of  law, 
I  wish  to  disclaim,  and  I  do  hereby  disclaim,  all  those  parts  of  my 
said  invention  which  are  respectively  described  and  claimed  in  the 
said  specification  as  being  the  fifth,  the  sixth,  the  seventh,  and  the 
eighth  parts  of  the  said  invention.    Jn  witness  whereof,"  &c. 

The  learned  Judge  expressed  a  doubt  whether  the  disclaimer  was 
admissible  in  evidence,  and  whether  it  ought  not  to  have  been  pleaded, 
to  render  it  admissible ;  and  intimated  an  opinion  that  he  was  bound 
to  try  the  issues  as  joined,  upon  the  validity  of  the  patent  at  the 
time  of  joining  issue.  He  directed  a  verdict  for  the  Crown  upon 
all  the  issues,  and  gave  the  defendant  leave  to  move  to  enter  a  verdict 
for  him  if  the  disclaimer  was  admissible,  and,  when  admitted,  suffi- 
cient to  entitle  him  to  a  verdict 

1  5  A  6  Will.  4,  c.  83,  e.  1 ,  enacts :  "  That  any  person  who  hath  obtained  or  shall 
hereafter  obtain  letters  patent  for  the  sole  making,  exercising,  vending,  or  using  of  any 
invention,  may,  if  he  think  fit,  enter  with  the  clerk  of  the  patents,  having  first  obtained 
the  leave  of  his  Majesty's  Attorney  or  Solicitor  General,  certified  by  his  fiat  and 
signature,  a  disclaimer  of  any  part  of  either  the  title  or  specification,  stating  the  rea- 
son for  such  disclaimer ;  and  such  disclaimer,  being  filed  by  the  said  clerk  of  the  pat- 
ents, and  enrolled  with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  such 
Utters  patent  or  such  specification  in  all  Courts  ufhatever:  Provided  always,  that  any 
person  may  enter  a  caveat,  in  like  manner  as  caveats  are  now  used  to  be  entered, 
against  such  disclaimer,  which  caveat,  being  so  entered,  shall  give  the  party  entering 
the  same  a  right  to  have  notice  of  the  application  being  heard  by  the  Attorney  or 
Solicitor  General :  Provided  also,  that  no  such  disclaimer  shall  be  receivable  in  evi- 
dence in  any  action  or  suit  (save  and  except  in  any  proceeding  by  scL  fa.)  pending 
at  the  time  when  such  disclaimer  was  enrolled,  but  in  every  such  action  or  suit 
the  original  title  and  specification  alone  shall  be  given  in  evidence  and  deemed  and 
taken  to  be  the  title  and  specification  of  the  invention  for  which  the  letters  patent 
have  been  or  shall  have  been  granted." 

Sect  5.  enacts :  "  That  in  any  action  brought  against  any  person  for  infringing 
any  letters  patent,  the  defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff,  and 
in  any  scL  fa.  to  repeal  such  letters  patent,  the  plaintiff  shall  file  with  his  declara- 
tion a  notice  of  any  objections  on  which  he  means  to  rely  at  the  trial  of  such  action, 
and  no  objection  shall  be  allowed  to  be  made  in  behalf  of  such  defendant  or  plaintiff 
respectively  at  such  trial,  unless  he  prove  the  objections  stated  in  such  notice :  Pro- 
vided always,  that  it  shall  and  may  be  lawful  for  any  judge  at  chambers,  on  summons 
to  show  cause  why  such  plaintiff  or  defendant  should  not  be  allowed  to  offer  other 
objections  whereof  such  notice  shall  not  have  been  given,  to  give  leave  to  offer  such 
objections  on  such  terms  a»to  snch  judge  shaU.seem  fit" 

vol.  i.  30 
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A  rule  having  been  obtained  accordingly,  — 

Bvit  and  Webster  (November  16,  18)  showed  cause.  The  dis- 
claimer was  not  admissible  in  evidence.  It  was  not  enrolled  till  the 
issues  had  been  joined.  Those  issues  were  joined  upon  the  validity 
of  the  patent  as  it  then  stood.  The  objections  specified  in  the  no- 
tice filed  with  the  declaration,  according  to  sect  5,  of  5  &  6  Will.  4, 
c.  83,  some  of  which  were  pointed  at  the  parts  of  the  invention  after- 
wards disclaimed,  were  incorporated  with  and  formed  part  of  the 
issues.  When  the  pleas  mention  "  the  said  part,"  they  mean  u  the 
part  specified  in  the  objections."  Lord  Denman,  C.  J.,  in  the  case 
of  The  Queen  v.  Thornton,1  under  similar  circumstances,  held  that  he 
could  only  look  to  the  issues  as  joined.  The  disclaimer,  therefore, 
cannot  possibly  be  admissible  to  alter  the  issues  joined  before  it  was 
in  existence.  But  assuming  that  the  effect  of  the  1st  section  of 
5  &  6  Will.  4,  c.  83,  is  to  make  a  disclaimer  enrolled  subsequently  to 
issue  joined  admissible  at  all  on  a  trial  of  a  sci.  fa.,  that  can  only  be 
where  it  has  been  pleaded  puis  darrein  continuance.  The  prosecutor 
in  these  cases  is  obliged  to  give  security  for  costs,  and  it  cannot  be 
supposed  that  the  legislature  meant  to  enable  a  defendant,  after  issues 
have  been  joined  upon  the  original  patent  and  specification,  to  put 
the  prosecutor  out  of  Court  at  the  trial  by  producing  a  disclaimer,  to 
which  his  attention  had  never  been  called  by  the  pleadings,  and  make 
him  liable  to  the  costs  of  the  issues  so  proved.  If  the  disclaimer  has 
the  operation  contended  for  by  the  defendant,  it  ought  to  be  pleaded 
puis  darrein,  so  that  the  prosecutor  may  discontinue  upon  having  it 
brought  to  his  notice.  This  disclaimer  was  then  inadmissible ;  and 
that  being  so,  the  verdict  for  the  Crown  was  right ;  for  the  specifica- 
tion, as  it  was  produced,  was  confessedly  bad  as  regarded  th#  sixth 
claim ;  which  was  admitted  by  the  defendant  to  want  novelty  and 
utility.  Supposing,  however,  that  the  disclaimer  was  admissible,  the 
question  is,  whether  it  could  have  a  retrospective  operation  so  as  to 
affect  the  rights  of  the  parties  from  a  time  antecedent  to  its  enrol- 
ment. If  not,  the  only  effect  of  its  admission  was  to  prove  the  case 
of  the  Crown,  as  regards  the  issues  upon  the  novelty  and  utility  of  the 
invention ;  because  it  shows  that  at  the  time  of  issue  joined,  a  part 
of  his  invention,  viz.,  his  sixth  claim,  was  not  useful  or  novel.  If 
it  had  a  retrospective  operation,  then  it  proves  the  sixth  issue 
against  the  defendant ;  for,  if  the  parts  disclaimed  are  to  be  considered 
as  struck  out  of  the  original  specification  at  the  time  of  its  enrolment, 
the  specification  does  no^  correspond  with  the  title ;  the  title  being 
u  Improvements  for  instruments  used  for  writing  and  marking-,  and  in 
the  construction  of  inkstands  "  and  the  claims  for  instruments  used 
in  marking  being  all  struck  out  Croll  v.  Edge,  19  Law  J.  Rep.  (n.  b.) 
C.  P.  261. 

[M aule,  J.  That  case  did  not  decide  that  there  may  not  be  a  title, 
which  might  be  a  title  for  two  things,  but  is  suited  by  a  specification 
for  one.] 

1  Not  yet  reported. 
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That  is  not  so  here.  The  title,  to  which  the  disclaimer  does  not 
apply,  is  too  large  for  the  specification  as  altered  by  the  disclaimer, 
and  this  invalidates  the  patent.  Morgan  v.  Seward,  Webst  Pat 
Cases,  168.  But  in  point  of  fact  the  disclaimer  cannot  operate  from 
a  time  antecedent  to  its  enrolment  Sect  1,  of  5  &  6  Will.  4,  c.  83, 
enacts,  indeed, "  that  such  disclaimer,  being  filed  and  enrolled  with  the 
specification,  shall  be  deemed  and  taken  to  be  part  of  such  letters 
patent  or  such  specification  in  all  Courts  whatever."  But  the  true 
meaning  of  those  words  is,  that  it  shall  be  deemed  and  taken  to  be 
part  from  the  time  of  such  enrolment  That  was  the  construction 
put  upon  them  in  Perry  v.  Skinner,  2  Mee.  &  W.  471 ;  s.  c.  1  Jur.  433 ; 
6  Law  J.  Rep.  (n.  s.)  Exch.  124,  and  confirmed  in  Stocker  v.  Warner, 
1  Com.  B.  Rep.  148 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  90,  especially 
in  the  judgment  of  Cresswell,  J.,  who  agreed  in  the  suggestion  of 
Parke,  B.,  in  Perry  v.  Skinner,  that  the  words  were  to  be  read  as  if  the 
words  "  from  thenceforth  "  had  been  inserted,  so  -as  to  avoid  a  con- 
struction which  would  have  made  a  party  who  had  infringed  before 
enrolment  a  wrong-doer  by  relation. 

[Jervis,  C.  J.  If  those  words  were  inserted,  the  proviso  "  that  no 
such  disclaimer  shall  be  receivable  in  evidence  in  any  action  or  suit 
pending  at  the  time  when  such  disclaimer  was  enrolled,"  would  be 
useless.] 

[Maulb,  J.  What  is  the  condition  of  the  bond  which  the  prosecu- 
tor has  to  enter  into  ?] 

To  give  security  for  costs,  if  the  patent  is  not  cancelled. 

[Maule,  J.     You  do  not  contend  that  it  can  be  cancelled  ?] 

rfo.  But  we  say  it  is  a  hardship  upon  us  to  be  liable  upon  the 
bond,  by  reason  of  the  enrolment  subsequent  to  issue  joined. 

M.  Smith,  (Byks,  Serf.,  with  him,)  in  support  of  the  rule.  The 
words  of  the  statute  are  quite  clear,  and  make  the  disclaimer  part  of 
the  specification  for  all  purposes.  The  construction  in  the  Court  of 
Exchequer,  in  Perry  v.  Skinner,  renders  the  proviso  in  sect  1,  regard- 
ing pending  actions,  quite  useless.  But  that  case,  even  if  correctly 
decided,  is  only  an  authority  where  the  other  construction  would  make 
a  party  a  wrong-doer  by  relation,  in  an  action  for  infringement ;  it 
does  not  apply  to  a  sci.  fa.  In  Stocker  v.  Warner,  the  Court  seem 
plainly  to  indicate  that  the  doctrine  in  Perry  v.  Skinner  is  not  to  be 
extended.  Then  was  this  disclaimer  receivable  in  evidence  upon  the 
issues  joined  ?  It  was  receivable  upon  them  all.  The  pleas  traverse 
all  the  suggestions  of  the  declaration.  In  order  to  prove  those  issues, 
the  prosecutor  must  put  in  the  letters  patent  and  specifications,  and 
by  sect  1,  of  5  &  6  Will.  4,  c.  83,  he  is  bound  to  put  in  the  disclaimer 
as  part  of  the  specification.  "  It  shall  be  deemed  and  taken  to  be 
part  of  such  letters  patent  or  specification  in  all  Courts  whatever." 
As  to  the  objection  that  this  disclaimer,  if  admissible,  ought  to  have 
been  pleaded  puis  darrein,  that  cannot  be  so.  The  only  effect  of  that 
would  be  that  the  defendant  would  withdraw  all  his  pleas,  set  out  the 
disclaimer,  and  plead  them  all  again  in  exactly  the  same  way  as  be- 
fore.    The  declaration  does  not  point  out  what  part  of  the  invention 
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is  not  new,  &c.  The  objections  are  not  part  of  the  record,  but  in  the 
nature  of  particulars.  They  could  not  be  noticed  in  a  court  of  error, 
and  by  sect.  5  they  may  be  added  to  by  leave  of  a  Judge.  This 
answers  the  observation  that  the  issues  must  be  tried  as  joined,  and 
that  the  objections  form  part  of  those  issues.  There  is  no  hardship 
in  giving  the  disclaimer  the  healing  effect  contended  for  by  the  de- 
fendant. The  whole  proceeding  is  an  open  one,  and  it  is  carefully 
provided  by  the  statute  that  it  shall  only  take  place  where  right  and 
justice  will  be  promoted  by  it.  As  to  the  bond  given  by  the  prosecu- 
tor, no  doubt  if  these  issues  are  entered  for  the  defendant  it  is  for- 
feited ;  but  then  the  enforcement  of  the  bond  is  subject  to  the  control 
of  the  Master  of  the  Rolls  or  the  Attorney  General,  who  will  exercise 
a  proper  discretion  upon  it. 

[Maule,  J.  Possibly  that  would  be  to  make  the  prosecutor  pay  all 
costs  subsequent  to  the  disclaimer.] 

Lastly,  the  title  of  the  patent  is  not  too  large  for  the  inventions 
specified,  when  those  disclaimed  have  been  struck  out  The  title  is 
"for  improvements  in  instruments  used  for  writing  and  marking,  and 
in  the  construction  of  inkstands."  The  first  five  parts  which  remain 
contain  improvements  in  instruments  used  for  marking  as  well  as 
writing,  and  the  last  three  are  for  "improvements  in  the  construction 
of  inkstands," 

Jervis,  C.  J.  I  ^m  of  opinion  that  this  rule  should  be  made  abso- 
lute. Two  principal  questions  arise  in  the  case :  first,  what  is  the 
proper  construction  to  be  put  upon  the  stat  5  &  6  Will.  4,  c.  83,  s.  1 ; 
and  secondly,  whether  the  disclaimer  which  amends  the  specifica- 
tion is  admissible  upon  these  pleadings,  and  if  so,  what  is  its  effect  ? 
If  it  had  not  been  for  the  case  of  Petri/  v.  Skinner,  I  confess  I  should 
have  thought,  upon  reading  the  act  of  Parliament,  that  it  was  plain 
that  the  intention  of  the  legislature  was  to  allow  a  specification  to  be 
amended  at  any  time  by  a  disclaimer  subsequently  enrolled,  and  to 
provide  that  such  disclaimer,  having  been  perfected  after  proper  pre- 
cautions taken  by  the  law  officers  of  the  Crown,  and  after  such  terms 
have  been  imposed  as  they  in  their  discretion  shall  have  thought  fit, 
is  to  be  deemed  and  taken  to  be  a  part  of  the  original  specification  in 
all  Courts  whatever,  except  in  actions  pending  at  the  time  of  its  en- 
rolment Unless  that  be  the  real  meaning  of  the  act,  it  seems  to  me 
that  the  proviso,  which  says,  "  that  no  such  disclaimer  shall  be  receiv- 
able in  evidence  in  any  action  or  suit,  (save  and  except  in  any  pro- 
ceeding by  sci.  fa.,)  pending  at  the  time  when  such  disclaimer  was 
enrolled,"  is  totally  inoperative ;  for,  if  the  construction  in  Perry  v. 
Skinner  is  to  be  held  to  be  the  proper  construction  of  the  previous 
words,  then,  inasmuch  as  the  disclaimer  is  to  be  deemed  and  taken  to 
be  part  of  the  letters  patent  or  specification  only  "  from  thenceforth," 
that  is,  from  the  date  of  the  enrolment,  the  proviso  would  be  useless 
which  says  that  it  shall  not  be  receivable  in  the  case  of  an  action 
pending  at  the  time  of  enrolment  I  think,  therefore,  that  this  dis- 
claimer must  be  read  as  part  of  the  specification  at  the  time  when  the 
patent  was  granted.     The  case,  therefore,  stands  thus :  The  defendant 
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has  a  patent  for  inventions  of  three  kinds,  and  on  these  eleven  claims 
are  founded ;  but  some  of  these  claims  turn  out  not  to  be  new  in 
themselves,  upon  which  the  defendant  disclaims  some  of  them ;  and 
on  reading  the  disclaimer  as  part  of  the  specification,  it  will  appear 
that  no  claim  is  made  in  respect  of  those  parts,  but  only  in  respect 
of  the  remaining  parts  of  the  patent.  But  it  is  said,  if  this  is  so,  and 
the  disclaimer  is  to  be  read  as  part  of  the  patent,  it  is  void,  because 
the  patent-is  for  three  sorts  of  inventions,  and  the  specification  only 
for  two ;  so  that  the  patentee  has  not  complied  with  the  conditions 
of  his  patent,  in  not  properly  specifying  the  nature  of  his  inventions, 
and  has  obtained  a  monopoly  of  three  things  when  he  has  only  de- 
scribed two.  It  may  be  doubtful,  however,  whether  in  truth  the  dis- 
claimer, when  properly  read,  is  a  disclaimer  of  the  specification  only. 
In  reading  the  disclaimer,  it  adverts  to  an  infirmity  which  may  apply 
to  the  title  as  well  as  to  the  specification,  and  proceeds,  "  I  disclaim 
those  parts  of  my  invention  described  in  the  specification  as  being  the 
fifth,  sixth,  seventh,  and  eighth  parts  of  the  said  invention."  That 
may  possibly  be  a  disclaimer  of  the  title  as  far  as  it  is  applicable  to 
those  parts.  But  whether  the  disclaimer  applies  to  the  title  or  not,  it 
is  clear  that  the  specification,  as  amended  by  the  disclaimer,  complies 
with  the  title.  The  title  is,  "  for  improvements  in  instruments  used 
for  writing  and  marking,  and  in  the  construction  of  inkstands."  And 
the  specification,  as  amended  by  the  disclaimer,  describes  improvments 
in  instruments  used  in  writing,  by  pens  and  pencils,  in  instruments 
used  in  marking  by  pens  and  pencils,  and  in  the  construction  of  ink- 
stands. It  is  said  the  marking  to  be  done  is  not  done  by  pens  and 
pencils,  and  the  defendant  does  not  show  by  his  specification  what 
the  instruments  for  marking  are.  But  if  I  am  right  in  my  view  of  it, 
there  are  certain  things  described  in  the  specification,  some  of  which 
are  new,  and  some,  being  old,  are  disclaimed ;  the  disclaimer  points 
out  those  which  it  disclaims,  and  those  which  remain  satisfy  the  title 
of  the  patent,  and  that  is  sufficient.  'If,  then,  the  patent  may  be  read 
in  this  way,  the  only  question  is  as  to  the  admissibility  of  the  dis- 
claimer upon  these  pleadings.  If  the  objections  filed  by  the  prosecu- 
tor are  part  and  parcel  of  the  record,  the  separate  issues  raised  by  the 
objections  must  be  tried,  and  decided  upon  the  specification  as  it  ex- 
isted at  first  But  it  is  a  mistake  to  say  that  the  objections  are  a  part 
of  the  record.  They  are  more  like  the  particulars  of  the  plaintiff's 
demand,  for  the  purpose  of  giving  the  defendant  notice  what  he  has 
to  meet  at  the  trial.  Then  what  are  the  issues  ?  The  sci.  fa.  sets 
out  the  patent,  but  not  the  specification.  If  the  defendant  pleaded 
nan  concessit^  he  would  be  defeated.  But  upon  these  pleadings  the 
plaintiff  is  obliged  to  put  in  the  specification  to  show  what  is  meant 
by  his  suggestions.  Then  supposing  him  to  read  a  part  of  the  speci- 
fication, and  to  say  to  the  defendant,  "  You  claim  this  as  new,"  the 
defendant  has  a  right  here  to  say,  "  No ;  read  on,  and  you  will  see  that 
I  described  that  as  old,  and  gave  it  up  by  my  disclaimer."  And  so, 
in  this  case,  it  turns  out  to  be  untrue  to  say  that  any  part  of  the  in- 
vention is  not  new,  and  the  defendant  succeeds  upon  that  issue.  So 
of  the  rest.     On  these  grounds  I  think  we  are  bound  to  say  that  this 

30* 
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rule  should  be  made  absolute.  I  regret  that  I  am  even  indirectly 
obliged  to  question  the  decision  in  Perry  v.  Skinner,  which,  however,  I 
think  inapplicable  in  this  case. 

Maule,  J.  I  also  think  that  this  rule  ought  to  be  made  absolute. 
There  are  three  questions  raised  in  this  case.  The  first  arises  on  the 
construction  of  the  statute ;  the  second  is,  whether  the  disclaimer, 
supposing  it  to  be  receivable  in  evidence  as  part  of  the  specification, 
though  enrolled  subsequently  to  issue  joined,  was  admissible  upon 
these  issues ;  and  the  third,  whether  the  specification,  as  amended  by 
the  disclaimer,  is  a  specification  sufficiently  describing  the  invention 
according  to  the  title  of  the  patent.  With  respect  to  the  construction 
of  the  statute,  the  words  seem  to  me  to  be  very  clear,  and  so  they 
were  considered  in  Perry  v.  Skinner,  except  for  a  supposed  inconve- 
nience, which,  it  was  said,  would  result  from  giving  them  their  natural 
interpretation.  The  Court  of  Exchequer  there  thought  that,  but  for 
such  inconvenience,  the  construction  would  have  been  that  which  we 
put  upon  the  statute.  But  I  think,  when  the  language  of  the  statute 
is  carefully  considered,  that  the  inconvenience  which  that  Court  ap- 
prehended from  this  construction  will  not  arise.  The  act  gives,  not 
an  absolute  power  to  any  one  to  enter  a  disclaimer,  but  only  a  power 
to  apply  to  the  discretion  of  the  Attorney  or  Solicitor  General,  who 
may  grant  or  refuse  leave  to  enter  such  disclaimer,  as  he,  acting 
judicially  on  behalf  of  the  public,  shall  deem  best  for  the  public  inter- 
est. That  must  be  taken  to  be  a  provision  made  by  the  legislature 
for  the  prevention  of  inconvenience,  as  regards  the  public;  power  be- 
ing given  to  the  Attorney  or  Solicitor  General  to  refuse,  or  only  to 
grant  provisionally,  leave  to  the  patentee  to  disclaim.  Then,  such 
leave  being  given,  the  statute  adds  a  further  limitation  as  far  as  indi- 
vidual rights  are  concerned,  viz.,  "  that  any  person  may  enter  a  caveat 
in  like  manner  as  caveats  are  now  used  to  be  entered  against  such 
disclaimer ;  which  caveat,  being  so  entered,  shall  give  the  party  enter- 
ing the  same  a  right  to  have  notice  of  the  application  being  heard  by 
the  Attorney  or  Solicitor  General."  It  does  not  say  that  the  dis- 
claimer, being  entered,  shall  be  a  part  of  the  specification,  but  only 
that,  when  allowed  by  the  Attorney  or  Solicitor  General  and  enrolled, 
it  shall  be  deemed  and  taken  to  be  part  of  it  This  being  so,  I  think 
we  are  bound  by  the  act  of  Parliament  to  deem  and  take  the  dis- 
claimer to  be  part  of  the  specification,  as  from  the  date  of  the  speci- 
fication, although  it  was  enrolled  at  a  subsequent  time.  And  that 
this  is  the  true  construction  of  the  statute,  appears  by  the  words 
which  follow :  "  That  no  such  disclaimer  shall  be  receivable  in  evi- 
dence in  any  action  or  suit  pending  at  the  time  when  such  disclaimer 
was  enrolled ;  but  in  every  such  action  or  suit  the  original  title  and 
specification  alone  shall  be  given  in  evidence,  and  deemed  and  taken 
to  be  the  title  and  specification  of  the  invention  for  which  the  letters 
patent  have  been  or  shall  have  been  granted."  Nowr,  if  there  were 
any  doubt  as  to  the  construction  of  the  former  w-ords,  I  think  these 
clear  it  up ;  for  they  show  manifestly  that  with  respect  to  the  alter- 
native not  provided  for,  viz.,  when  the  disclaimer  is  not  pending  an 
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action  or  suit,  then  that  shall  happen  which,  but  for  the  proviso,  would 
have  happened  with  respect  to  pending  suits.  And  in  this  view  the 
proviso  was  necessary  in  the  case  to  which  it  applies ;  for,  but  for  this 
proviso,  not  the  original  title  and  specification,  but  the  amended  title 
and  specification  would  in  such  unprovided  case  have  to  be  deemed 
and  taken  to  be  the  title  and  specification  of  the  invention  for  which 
the  letters  patent  had  been  granted.  Then  if  this  be  the  literal  sense 
of  the  section,  let  us  consider  whether  we  are  bound  in  this  case  to 
put  a  different  construction  upon  it  on  the  ground  of  inconvenience. 
In  the  case  of  a  sci.  fa.,  a  person  takes  upon  himself  the  part  of  a 
public  prosecutor,  and  proceeds  as  such  to  question  the  validity  of  a 
patent.  Now,  the  patent  impugned  may  be  one  for  some  meritorious 
invention,  as  to  the  legality  of  some  part  of  which  difficulties  might 
arise,  upon  the  strict  construction  of  the  provisions  of  the  laws  re- 
lating to  patents.  It  was  to  meet  such  a  case  as  this,  and  to  protect 
the  patentee  from  having  such  a  patent  as  this  altogether  rendered, 
useless  to  him,  that  the  statute  of  5  &  6  Will.  4,  c.  83,  was  passed. 
When,  therefore,  a  person  comes  forward  on  behalf  of  the  public,  and 
brings  a  sci.  fa.  to  repeal  a  patent ;  supposing  the  patent  is  for  some 
useful  invention  such  as  this  is  admitted  to  be,  but  which,  besides 
claiming  some  things  really  new  and  useful,  also  claims  some  by  mis- 
take, which  turn  out  to  have  been  discovered  before ;  that  would  be 
a  case  within  the  object  of  the  act,  and  such  a  patentee  would  be  a 
fit  person  to  be  protected.  The  prosecutor  here  does  not  affect  to  say 
that  the  patent  ought  to  be  cancelled,  and  were  it  not  for  the  bond 
given  to  secure  the  costs,  it  seems  he  would  have  all  he  requires.  As 
soon  as  the  disclaimer  took  place,  every  thing  has  been  done  which 
he  ought  to  desire  for  the  benefit  of  the  public.  He  has  confUenfem 
reum,  and  whether  the  patent  be  cancelled,  or  altered  so  as  to  become 
a  good  patent,  matters  not.  In  this  case  the  public,  instead  of  a  bad 
patent,  which  is  a  bad  thing,  have  a  good  patent,  which  is  a  good 
thing.  Therefore  the  prosecutor  has  all  that  he  ought  to  wish  for, 
except  as  regards  the  question  of  the  bond  for  costs.  Now,  it  appears 
that  this  bond  is  a  matter  upon  which  the  Master  df  the  Rolls  or  the 
Attorney  General  will  exercise  a  discretion,  and  we  must  assume  that 
they  will  exercise  it  properly.  I  confess  I  do  not  see  either  in  the  case 
of  a  sci.  fa.  or  in  the  case  of  an  action,  that  that  injustice  would 
arise  which  has  been  suggested  by  the  Court  of  Exchequer  in  Perry 
v.  Skinner.  The  principle  of  the  enactment  seems  to  me  to  be  this : 
where  there  is  a  patent  which  the  Attorney  General  considers  to  pre- 
sent a  proper  case  for  the  exercise  of  his  discretion  in  allowing  a  dis- 
claimer, the  act  says,  such  patent  shall  not  be  avoided,  but  may  be 
amended  in  the  manner  there  provided.  Great  care  ought  to  be,  and 
no  doubt  is  taken,  that  no  injustice  be  done  to  individuals  by  such 
amendment  The  spirit  of  the  act  ^nay  be  stated  thus  :  Whereas, 
there  were  previously  many  small  and  trifling  objections,  by  which, 
if  they  were  sustained  against  any  one  out  of  many  important  in- 
ventions, the  whole  was  avoided,  in  such  cases  amendments  may  now 
be  made  by  means  of  a  disclaimer.  Then,  but  for  the  proviso,  a 
hardship  might  arise,  if,  a  plaintiff  having  brought  an  action  for 
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infringement,  and  the  defendant  having  pleaded  a  defence  good  at  the 
time,  the  plaintiff  were  to  be  allowed  to  destroy  that  good  defence  by 
enrolling  a  disclaimer.  That  case,  therefore,  is  provided  for.  But  in 
the  case  of  sci.  fa.^  the  proviso  not  applying,  the  general  spirit  of  the 
act  prevails,  and  where  a  disclaimer  has  been  allowed  by  a  proper 
authority,  and  has  been  enrolled  by  the  patentee,  he  is  allowed  to 
take  advantage  of  it  In  sci.  fa.  the  patentee  is  passive.  The  pros- 
ecutor wishes  to  have  the  patent  cancelled  if  it  ought  to  be  cancelled, 
or  amended  if  that  is  sufficient ;  and  this  is  a  good  reason  for  making 
the  exception  in  the  proviso.  Then,  as  to  the  costs,  the  law  some- 
times does  not  take  that  care  of  them  which  the  parties  and  their  ad- 
visers generally  do ;  but  in  the  present  case  the  costs  are  not  part  of 
the  judgment.  If  they  are  to  be  got  at  all,  it  is  only  by  a  proceeding 
which  may  be  regulated  according  to  the  justice  of  the  case.  Upon 
the  remaining  questions :  first,  as  to  the  admissibility  of  the  disclaimer 
upon  the  issues  joined,  I  think  it  is  quite  clear  that  upon  the  issues 
ot  novelty  and  utility  it  was  necessary  and  proper  to  put  in  the  dis- 
claimer as  part  of  the  specification,  and  also  upon  the  issue  as  to  the 
proper  description  of  the  invention  in  the  specification ;  and,  lastly, 
as  to  the  title  of  the  patent :  looking  at  it,  and  comparing  it  with  the 
specification  and  disclaimer,  I  think  we  can  see  that  it  is  correct. 

Williams,  J.  The  statute  bids  us,  in  plain  and  unambiguous 
language,  to  deem  and  take  this  disclaimer  to  be  part  of  the  specifi- 
cation ;  and  unless  we  refuse  to  comply  with  that  order  of  the  legis- 
lature, I  think  we  cannot  refuse  to  admit  the  disclaimer  in  evidence  as 
a  part  of  the  specification.  What,  then,  is  the  effect  of  taking  the  dis- 
claimer in  evidence  as  part  of  the  specification  ?  It  is  to  show  that  the 
specification,  of  which  the  disclaimer  is  a  part,  claims  nothing  the  nov- 
elty or  utility  of  which  is  disputed.  It  is  said  that  we  shall  be  doing  in- 
justice by  this  construction,  and  that  it  will  be  a  hardship  on  the  prose- 
cutor to  be  liable  on  the  bond ;  but  it  is  admitted  that  the  patent  cannot 
now  be  cancelled.  Therefore  the  prosecutor,  as  soon  as  he  had  his  at- 
tention called  to  the  disclaimer,  had  notice  that  all  further  proceedings 
would  be  useless.  He  should  then  have  given  notice  that  he  discon- 
tinued all  further  proceedings,  in  which  case  I  have  little  doubt  the 
bond  would  not  have  been  put  in  suit 

Talfourd,  J.  I  do  not  see  how  this  disclaimer  could  have  been 
pleaded  puis  darrein  continuance ;  or  how  it  could  have  been  used 
otherwise  than  it  has  been  used.  I  think  that  it  was  receivable  in  ev- 
idence ;  and,  being  receivable,  that  it  proved  the  issues  joined,  for  the 
defendant  —  Rule  absolute. 
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In  re  Emery,  Hitchings  t>.  Kilkenny,  &c.  Railway  Company.1 

November  21, 1850. 

Company — Execution  against  Shareholder  —  8  Sf  9  Vict  c.  16,  s.  36 — 
Sci.  Fa.  —  Suggestion — Execution  under  7  Geo.  4,  c.  46,  s.  13. 

Under  sect  36  of  8  &  9  Vict  c.  16,  the  Court  will  not  order  execution  to  issue  against  a 
shareholder  of  a  company  without  a  sci.  fa.,  hut  will  only,  upon  sufficient  ground  being 
shown,  allow  a  act.  fa.  to  issue,  in  order  that  execution  may  be  obtained  against  suca 
shareholder  to  the  extent  pointed  out  by  that  section.  A  suggestion  is  not  the  proper 
course. 

It  is  not  sufficient,  in  order  to  obtain  leave  for  issuing  such  act.  fa^  to  show  that  &  fas. 
have  been  issued  against  the  effects  of  the  company  into  two  counties,  and  nuua  bona 
returned  to  them. 

The  case  of  Bartlett  v.  Portland,  1  B.  &  Ad.  704,  in  part  overruled. 

In  this  case  a  rale  had  been  obtained  by  Unthank,  calling  upon 
George  Emery  to  show  cause  why  execution  should  not  be  issued 
against  him,  under  the  8  &  9  Vict.  c.  16,  s.  36,  as  a  shareholder  in  the 
Kilkenny,  &c.  Railway  Company.  The  affidavits  stated  that  two 
writs  of  fi.  fa.  had  been  issued  against  the  effects  of  the  company,  one 
into  Middlesex,  and  one  into  Surrey,  and  both  returned  nulla  bona.  ' 

Slade  now  showed  cause.  The  plaintiff  has  misapprehended  the 
proper  course  of  proceeding  under  the  8  &  9  Vict.  c.  16,  s.  36.9  The 
only  mode  of  fixing  the  defendant  is  by  sci.  fa.  That  was  held  to 
be  the  course  under  the  7  Geo.  4,  c.  46,  s.  13,  the  words  of  which  sec- 
tion are  the  same  in  substance  as  those  of  the  8  &  9  Vict,  c  16,  s.  36. 
Cross  v.  Lawe,  6  Mee.  &  W.  217 ;  &  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  193. 

[Maule,  J.,  referred  to  Bartlett  v.  Pentland,  1  B.  &  Ad.  704;  s.  c.  9 
Law  J.  Rep.  K.  B.  109.] 

In  that  case  it  was  held,  that  the  facts  must  be  suggested  upon  the 
record.  This  is  an  attempt  to  charge  a  person  in  execution  who  is 
not  a  party  on  the  record. 

[Maule,  J.  The  principle  of  those  decisions  is,  that  the  party 
should  have  some  opportunity  for  having  the  matter  trted  by  a  jury, 
and  bringing  a  writ  of  error,  if  necessary.] 

And,  though  the  acts  say  that  execution  shall  issue,  they  mean  after 
the  proper  stages  have  been  taken  to  make  the  person  intended  to  be 
charged  a  party  to  the  record. 

[Williams,  J.,  referred  to  Clowes  v.  BrettelL,  11  Mee.  &.  W.  461 ; 

i  20  Law  J.  Rep.  (n.  s.)  C.  P.  31. 

9  That  section  enacts :  M  If  any  execution  either  at  law  or  in  equity  shall  have  been 
issued  against  the  property  or  effects  of  the  company,  and  if  there  cannot  be  found 
sufficient  whereon  to  levy  such  execution,  then  such  execution  may  be  issued  against 
any  of  the  shareholders  to  the  extent  of  their  shares  respectively  in  the  capital  of  the 
company  not  then  paid  up:  Provided  always,  that  no  such  execution  shall  issue 
against  any  shareholder  except  upon  an  order  of  the  Court  in  which  the  action,  suit, 
or  other  proceeding  shall  have  been  brought  or  instituted,  made  upon  motion  in  open 
Court  after  sufficient  notice  in  writing  to  the  persons  sought  to  be  charged ;  and 
upon  such  motion  such  Court  may  order  execution  to  issue  accordingly." 
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s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  302,  and  Jervis,  C.  J.,  to  Whitten- 
bury  v.  Law,  8  Sc.  661 ;  s.  c.  4  Jur.  485.] 

Those  cases,  and  Bosanquet  v.  Hansford,  11  Ad.  &  E.  520 ;  s.  c  9 
Law  J.  Rep.  (n.  s.)  Q.  B.  44,  show  that  a  sci.  fa.  is  necessary. 

The  Court  then  called  on 

Unthank,  in  support  of  the  rule.  It  is  not  disputed  that  a  sci.  fa. 
is  necessary  under  sect  13  of  7  Geo.  4,  c.  46.  But  the  words  of  that 
section  are  different  from  those  of  the  section  under  which  this  appli- 
cation is  made,  and  which  provide  more  carefully  for  the  protection 
of  parties  sought  to  be  charged.  Sect  68  of  7  &  8  Vict.  c.  110,  shows 
that  the  legislature  will,  in  some  cases,  fix  parties  who  are  not  on  the 
record.  The  words  in  that  clause  are,  "  without  any  suggestion  or 
scire  facias."  That  clause  was  acted  upon  in  Peart  v.  The  Universal 
Salvage  Company,  6  Com.  B.  Rep.  478 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
C.  P.  23. 

[Maule,  J.  You  seek  here  to  make  the  defendant  liable  without 
the  benefit  of  a  trial  by  jury,  on  affidavit  alone.] 

No  doubt ;  but  the  Court  may  direct  an  issue,  if  there  is  any  dif- 
ficulty. 

[Maule,  J.  They  may.  But  he  has  a  right  to  have  the  opinion 
of  a  court  of  error  upon  the  record.  There  may  be  a  good  reason  for 
making  it  necessary  to  ask  the  Court  for  leave  to  issue  a  sci.  fa. 
Execution  is  only  to  be  issued  against  a  shareholder,  if  it  has  been 
fruitless  against  the  company.  That  may  be  a  proper  matter  for  the 
Court  to  judge  of;  and  if  that  fail  to  be  shown,  there  would  be  good 
ground  for  refusing  leave  to  issue  a  sci.  fa.  in  order  to  give  execu- 
tion against  a  shareholder.] 

The  words  of  the  act  are  relied  upon,  "  such  Court  may  order  exe- 
cution to  issue." 

[Jervis,  C.  J.  That  is,  the  Court  may  order  the  proper  machinery 
to  be  put  in  motion.] 

[Williams,  J.,  referred  to  Wingfield  v.  Barton,  2  DowL  P.  C. 
(n.  s.)  355.] 

The  Court  will  mould  the  rule,  and  make  it  absolute  for  a  scufa. 
to  issue. 

[Maule,  J.  You  have  not  sufficiently  shown  that  you  cannot  get 
sufficient  execution  against  the  company.] 

Two  fu  fas.  have  been  issued,  one  into  Middlesex,  and  one  into 
Surrey,  and  nulla  bona  returned  to  both. 

[Jervis,  C.  J.     That  is  not  enough.] 

Per  Curiam.  The  rule  must  be  discharged.  A  sci.  fa.  is  neces- 
sary. In  Bartlett  v.  Pentland,  it  was  held,  that,  under  the  7  Geo.  4, 
c  46,  a  sci.  fa.  or  suggestion  was  required.  We  think  that  a  sug- 
gestion will  not  do ;  and  that  Bartlett  v.  Pentland  has,  to  that  extent, 
been  overruled.  —  Rule  discharged. 


DURING  THE  YEARS  1850  AND  1851.  359 

Abley  v.  Dale. 


Ablet  t?.  Dale.1 

November  11,  1850. 

County  Court —  Order  for  Payment  or  Committal  under  9  Sf  10  Viet, 

c.  95,  ss.  98,  99,  Validity  of. 

An  order  on  a  judgment  summons  under  the  98th  and  99th  sections  of  the  9  &  10  Vict 
c.  95,  by  which  the  judge  of  a  county  Court  ordered  a  party  to  pay  a  debt  (previously 
recovered)  by  instalments,  or  on  default  to  be  committed  to  prison,  is  bad;  because  the 
party  is  entitled  to  a  summons  to  show  cause  against  the  committal  —  confirming  Ex 
parte  Kinning,  4  Com.  B.  Rep.  507  ;  8.  c.  16  Law.  J.  Rep.  (n.  a.)  Q.  B.  257. 

Trespass  for  false  imprisonment.  The  declaration  stated,  that  the 
defendant,  on  the  20th  of  August,  A.  D.  1849,  with  force  and  arms, 
assaulted  the  plaintiff,  and  seized  him,  and  caused  him  to  be  arrested 
and  apprehended,  and  unlawfully  committed  to  a  certain  common  jail 
or  prison,  called  the  House  of  Correction  for  the  county  of  Middlesex, 
and  also  there  imprisoned  the  plaintiff,  and  kept  and  detained  him  in 
prison  there,  without  any  reasonable  or  probable  cause,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  twenty  days  then  next  follow- 
ing, contrary  to  law,  Sec.,  whereby,  &c. 

Plea,  That  before  the  said  time  when,  &c.,  in  the  declaration  men- 
tioned, to  wit,  on  the  1st  of  June,  A.  D.  1847,  the  now  defendant  and 
one  George  Cornelius  Dale,  according  to  the  form  of  the  statute  in 
that  behalf,  levied  their  plaint  in  the  Whitechapel  County  Court  of 
Middlesex,  against  the  now  plaintiff,  for  the  recovery  of  a  certain  debt, 
to  wit,  13/.  3s.,  then  and  within  the  jurisdiction  of  the  said  court,  justly 
due  and  owing  from  the  now  plaintiff  to  the  now  defendant,  and  the 
said  G.  C.  Dale,  which  said  court,  then  and  thence  continually,  during 
the  times  hereinafter  in  this  plea  mentioned,  was  holden  within  the 
district  of  the  said  court,  before  James  Manning,  one  of  her  Majesty's 
serjeants-at-law,  then,  and  during  all  that  time,  being  the  judge  of 
said  court,  which  said  court  then,  and  during  all  that  time,  had  juris- 
diction, to  hear  and  determine  the  said  plaint,  and  the  now  plaintiff, 
who  was  then  liable  to  be  sued  in  the  said  court,  for  the  said  debt, 
was  then,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  summoned 
to  answer  the  said  plaint.  And  further,  that  the  now  plaintiff  after- 
wards and  before  the  said  time,  when,  Sec.,  to  wit,  on  the  10th  of  June, 
in  the  year  last  aforesaid,  appeared  in  the  said  court  so  holden  as  afore- 
said, to  answer  the  said  plaint ;  and  such  proceedings  were  thereupon 
had  in  the  said  plaint,  that  afterwards  and  before  the  said  time  when, 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  the  now  defendant  and 
the  said  G.  C.  Dale,  by  the  consideration  and  judgment  of  the  said 
court,  recovered  against  the  now  plaintiff,  as  well  the  said  debt, 
amounting  to  the  said  sum  of  13/.  3s.,  as  also  the  sum  of  21.  7s.,  for 
the  costs  and  charges  of  the  now  defendant  and  the  said  G.  C.  Dale, 
by  them  about  their  suit,  in  that  behalf  expended,  by  the  said  court, 
then  adjudged  to  them,  in  that  behalf,  which  said  two  several  sums 
of  13/.  Ss.  and  21.  7s.,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
the  sum  of  15/.  10s.,  were  then  ordered,  by  the  said  court,  in  due  man- 

i  20  Law  J.  Rep.  (if.  8.)  C.  P.  33.    14  Jar.  1069. 
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ner,  according  to  the  statute  in  that  behalf,  to  be  paid  by  the  now 
plaintiff  to  the  now  defendant  and  the  said  G.  C.  Dale,  by  certain 
monthly  instalments,  that  is  to  say,  by  instalments  of  15s.  every 
month,  the  first  of  such  instalments  to  be  paid  on  the  10th  of  July, 
then  next ;  such  payments  to  be  made  at  the  office  of  the  clerk  of  the 
said  court,  as  by  the  record  of  the  proceedings  in  the  said  plaint,  still 
remaining  in  the  said  court,  more  fully  appears.  .  And  further,  that 
the  now  plaintiff,  on  divers  days,  afterwards  and  before  the  issuing  of 
the  summons  hereinafter  mentioned,  paid  divers  small  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  2L  Is.  4*£,  and  no  more,  for  and 
towards  payment  of  the  said  instalments ;  but  that,  the  now  plaintiff, 
made  default  in  payment  of  the  residue  of  the  said  instalments,  al- 
though, at  the  time  of  the  issuing  of  the  said  summons,  hereinafter 
mentioned,  the  whole  of  the  said  instalments  had  become  due  and 
payable,  and  that  12L  12s.  8d.,  parcel  of  the  said  sum  of  15L  10*.,  at 
the  time  of  the  issuing  of  the  said  summons,  hereinafter  mentioned, 
and  of  the  making  of  the  order  and  of  the  committal,  hereinafter  also 
mentioned,  remained  and  was  wholly  due  and  unpaid  and  unsatisfied 
to  the  now  defendant  and  the  said  G.  C.  Dale. 

And  further,  that  the  said  sum  of  121.  12s.  8<L  so  remaining  due 
and  unpaid,  and  the  said  judgment  being  and  remaining  unsatisfied, 
afterwards  and  before  the  said  time  when,  &c.,  to  wit,  on  the  20th 
of  May,  1849,  the  now  defendant  and  the  said  G.  C.  Dale,  according 
to  the  course  of  practice  and  rules  of  the  said  Court,  and  the  form 
of  the  said  statute,  caused  the  now  plaintiff  to  be  summoned,  and 
the  now  plaintiff  then  was  summoned  to  appear  at  the  said  County 
Court,  to  wit,  at  the  Court  House  in  Osborne  Street,  Whitechapel, 
on  the  31st  of  May,  A.  D.  1849,  to  answer  such  questions  as  should 
be  put  to  him  touching  his,  the  plaintiff's,  estate  and  effects,  and  the 
manner  and  circumstances  under  which  he,  the  now  plaintiff,  con- 
tracted the  said  debt  which  was  the  subject  of  the  suit  in  which  the 
said  judgment  was  so  obtained  as  aforesaid,  and  as  to  the  means  and 
expectations  which  the  now  plaintiff  had  at  the  time  he  contracted 
the  said  debt,  and  as  to  the  property  and  means  he  then  still  had  of 
discharging  the  said  debt,  and  as  to  the  disposal  he  might  have  made 
of  any  property ;  and  the  now  defendant  avers  that  the  said  several 
things  touching  which  the  now  plaintiff  was  so  summoned  to  an- 
swer such  questions  as  should  be  put  to  him  were  named  in  the  said 
summons,  and  that  the  said  summons,  to  wit,  on  the  said  20th  of 
May  in  the  year  last  aforesaid,  was  in  due  manner  served  upon  the 
now  plaintiff  personally,  he  the  now  plaintiff  then  dwelling  within 
the  limits  of  the  said  Court     And  further,  that  afterwards  and  before 
the  said  time  when,  &c.,  to  wit,  on  the  said  31st  of  May,  A.  D.  1849, 
at  the  said  County  Court,  before  the  said  Judge,  the  now  plaintiff 
appeared  in  answer  to  the  said  summons,  pursuant  to  the  exigency 
thereof,  and  was  then  examined  touching  his  estate  and  effects,  and 
the  manner  and  circumstances  under  which  he  contracted  the  said 
debt,  and  as  to  his  means  and  expectations  which  he  had  at  the  time 
of  the  contracting  of  the  said  debt,  and  as  to  the  property  and  means 
he  then  still  had  of  defraying  the  said  debt,  and  as  to  the  disposal  be 
might  have  made  of  any  property ;  and  thereupon  it  then  appeared 
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to  the  satisfaction  of  the  said  Judge  of  the  said  Court,  and  it  was 
then  adjudged  by  the  said  Court  upon  the  said  examination,  that  the 
now  plaintiff  had  sufficient  means  and  ability  of  discharging  the 
said  sum  of  12L  12s.  8d.  when  the  same  became  due  under  the  said 
order,  and  that  he  still  had  sufficient  means  and  ability  of  discharging 
the  same.  And  it  was  thereupon  then  at  the  said  Court  adjudged  and 
ordered  by  the  said  Court,  that  the  now  plaintiff  should  pay  the  said 
sum  of  121. 12s.  Sd.y  together  with  1L  13s.  ScL  for  the  costs  of  the 
last-mentioned  summons  and  the  proceedings  thereon,  according  to 
the  statute  in  that  behalf,  amounting  in  the  whole  to  the  sum  of  14/. 
6s.  Ad.  by  instalments  of  10*.  in  every  month,  the  first  instalment  to 
be  paid  on  the  2d  of  July  then  next,  or  that  the  now  plaintiff  be  com- 
mitted for  the  term  of  twenty  days  to  the  House  of  Correction  for 
the  county  of  Middlesex,  in  Coldbath  Fields,  in  the  said  county, 
according  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, or  until  he  should  be  discharged  by  due  course  of  law,  as  by 
the  last-mentioned  order  remaining  in  the  said  Court,  reference  being 
thereto  had,  will  fully  appear.  And  further,  that  afterwards  and  be- 
fore the  said  time  when,  &c.,  in  the  declaration  mentioned,  to  wit, 
on  the  2d  of  August  in  the  year  last  aforesaid,  two  of  the  last-men- 
tioned instalments  became  due  and  in  arrear,  but  the  now  plaintiff 
wholly  neglected  and  refused  to  pay  the  same  or  any  part  thereof, 
whereupon  the  said  sum  of  14/.  6s.  Ad.  and  every  part  thereof  still 
remained  wholly  due  and  unpaid.  That  afterwards  and  before  the 
said  time  when,  &c,  to  wit,  on  the  17th  of  August,  in  the  year  afore- 
said,  the  now  defendant  and  the  said  G.  C.  Dale  caused  to  be  sued 
and  prosecuted  out  of  the  said  County  Court,  then  holden  before  the 
said  Judge,  within  the  district  for  the  said  Court,  and  there  was  then 
in  due  form  of  law  issued  by  the  said  Court,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  a  certain  warrant  in 
writing,  under  the  seal  of  the  said  Court,  and  bearing  date  the  day 
and  year  last  aforesaid,  and  directed  to  the  high  bailiffs  and  other 
bailiffs  of  the  said  Court,  and  all  constables  and  peace  officers  within 
the  jurisdiction  of  the  said  Court,  and  to  the  governor  of  the  House 
of  Correction  aforesaid,  whereby,  after  reciting  the  premises  herein- 
before mentioned,  the  said  high  bailiffs,  bailiffs,  and  constables  and 
peace  officers  were  required  to  take  the  now  plaintiff,  and  to  deliver 
him  to  the  governor  of  the  said  House  of  Correction,  and  the  said 
governor  was  thereby  required  to  receive  the  now  plaintiff,  and  him 
safely  keep  in  the  said  House  of  Correction  for  the  term  of  twenty 
days  from  the  arrest  under  that  warrant,  or  until  he  should  be  sooner 
discharged  by  due  course  of  law;  which  said  warrant  afterwards, 
and  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and  year  last 
aforesaid,  was  delivered  to  Nathaniel  Sykes,  then  being  one  of  the 
bailiffs  of  the  said  Conrt,  to  be  executed  in  due  form  of  law,  by  vir- 
tue of  which  said  warrant  be,  the  said  Nathaniel  Sykes,  so  being 
such  bailiff  as  aforesaid,  afterwards,  to  wit,  on  the  20th  of  August, 
in  the  year  last  aforesaid,  within  the  jurisdiction  of  the  said  Court, 
in  execution  of  the  said  warrant,  gently  laid  his  hand  upon  the  now 
plaintiff,  in  order  to  arrest  him  for  the  cause  aforesaid,  and  did  then 
vol.  i.  31 
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and  there  arrest  him  for  the  cause  aforesaid,  and  did  then  and  there 
deliver  him  to  the  said  governor  of  the  said  House  of  Correction, 
who  did  then  keep  and  detain  the  now  plaintiff  in  custody  under  the 
said  warrant,  for  the  space  of  twenty  days  from  the  said  arrest,  which 
are  the  same  alleged  trespasses  whereof  the  plaintiff  hath  above  com- 
plained against  the  defendant     Verification. 

Special  demurrer.  The  chief  ground  was,  that* the  commitment 
on  the  order  to  pay  the  residue  of  the  debt  by  instalments,  as  alleged 
in  the  plea,  was  bad,  inasmuch  as  the  original  judgment  having  been 
varied  the  plaintiff  ought  to  have  been  summoned  again  touching  his 
neglect  to  comply  with  the  second  order,  and  because  he  had  no 
opportunity,  before  the  committal,  of  proving  that  he  had  paid  the  in- 
stalments, or  showing  an  excuse  or  release. 

Lush,  (November  11,)  in  support  of  the  demurrer.  The  objection  to 
the  plea  is,  that  the  Judge  of  the  County  Court  could  not  commit  the 
present  plaintiff  without  issuing  a  summons,  calling  upon  him  to 
show  cause  why  he  should  not  be  committed.  There  is  no  substan- 
tial distinction  between  the  present  case  and  that  of  Ex  parte  Kin- 
ning, 4  Com.  B.  Rep.  507 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  257. 
In  that  case  there  was  an  order  to  pay  the  debt  by  instalments,  and 
then,  on  default  in  the  payments,  the  Judge  ordered  the  defendant  to 
be  committed.  Here,  there  was  an  order  on  a  judgment  summons 
for  the  then  defendant  to  pay  by  instalments,  or  to  be  committed  for 
twenty  days.  The  doctrine  laid  down  by  the  Court  of  Common 
Pleas  in  Ex  parte  Kinning,  was  afterwards  upheld  in  Kinning  v. 
Buchanan,  18  Law  J.  Rep.  (n.  s.)  C.  P.  332,  and  the  principle  estab- 
lished by  both  those  cases  is  distinctly  applicable  to  the  present,  it 
being  therein  held,  that  the  Judge  could  not  commit  the  party  with- 
out giving  him  an  opportunity  of  showing  cause  upon  summons. 
If  an  order  like  that  stated  in  the  plea  is  good,  whose  duty  will  it  be 
to  determine  whether  there  had  been  any  payment  or  not  ?  The  plea 
does  not  show  that  the  Judge  of  the  Court  had  any  thing  whatever 
to  do  with  the  issuing  of  the  warrant  under  which  the  defendant  seeks 
to  justify  the  trespass. 

[Mauls,  J.  The  substantial  objection  is,  that  a  man  shall  not  be 
punished  without  being  heard,  as  was  established  by  Dr.  Bentleifs 
Case,  1  Str.  557  ;  s.  c.  2  Ld.  Raym.  1334.] 

Hugh  Hill,  contra.  The  question  is  really  one  of  substance,  and 
not  of  form.  The  case  of  Ex  parte  Kinning  is  clearly  distinguishable 
from  the  present,  and  is  no  authority  for  saying  that  the  judgment 
here  should  be  for  the  plaintiff.  In  that  case,  the  party  appeared  but 
once  before  the  Court,  and  was  then  ordered  to  pay  certain  moneys 
by  instalments,  and  on  default  being  made,  the  Judge,  without  any 
further  appearance  or  summons,  ordered  him  to  be  committed.  In 
this  case  the  now  plaintiff  (the  defendant  in  the  County  Court)  was 
summoned  to  appear  at  the  Court,  and  having  appeared,  was  ordered 
to  pay  the  debt  by  instalments.  Default  having  been  made  in  the 
payment,  the  plaintiff  in  the  County  Court  took  out  a  judgment 
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summons  against  the  defendant,  pursuant  to  the  98th  section  of  the 
9  &  10  Vict.  c.  95,  and  the  Judge  made  an  order  for  payment  or  for 
committal  under  the  99th  section. 

[Maule,  J.  Is  not  the  party  in  the  same  position  with  an  order  on 
a  summons  under  the  98th  section,  as  with  an  original  order  ?] 

The  statute  contains  no  provision  giving  the  Judge  power  to  bring 
a  defendant  before  him  in  order  to  inquire  into  a  fact,  except  in  the 
case  of  a  judgment  summons  under  the  98th  section.  In  the  County 
Courts,  money  ordered  to  be  paid  is  not  paid  to  the  party,  but  to  the 
clerk  of  the  Court ;  so  that  the  Court  must  be  taken  to  have  judicial 
notice  of  a  default 

[Maule,  J.  But  the  question  is,  whether  you  must  not  give  the 
party  notice,  so  that  he  may  come  before  the  Judge,  and  show  cause 
if  he  can.  Does  the  statute  not  mean  that  if  a  party  has  not  paid, 
the  Judge  may  order  him  to  pay,  or  if  he  has  not  paid,  the  Judge 
may  order  him  to  be  committed  ?  As  I  understand  it,  the  Judge 
cannot  say  "  You  shall  pay  in  six  weeks ;  and  if  you  do  not,  you 
shall  stand  committed."  The  ground  of  the  judgment  of  this  Court 
in  Ex  parte  Kinning  was,  that  if  the  party  had  got  a  summons,  the 
Judge  might  have  seen  circumstances  in  the  case  which  would  have 
induced  him  not  to  commit.  The  judgment  there  was,  that  the 
legislature  had  inserted  nothing  in  the  statute  to  take  away  the 
general  right  of  parties  not  to  be  imprisoned  or,  censured  without 
notice.] 

Surely,  the  defendant  in  this  case  cannot  be  a  trespasser,  since  he 
recovered  judgment,  took  out  a  judgment  summons,  had  an  adjudi- 
cation of  the  defendant's  ability  to  pay,  an  order  that  he  should  pay, 
or  in  default  be  committed,  and  default  being  made,  he  got  a  warrant 
from  the  clerk  of  the  Court.  The  Judge  in  his  order  may  mean  to 
say,  "  I  might  commit  you  now,  but  I  shall  give  you  an  opportunity 
of  paying ;  and  if  you  do  not  pay,  you  will  stand  committed."  If 
the  Court  has  been  guilty  of  an  excess  of  jurisdiction,  will  that  make 
the  party  acting  under  its  authority  a  trespasser  ? 

[Jervis,  C.  J.  Such  was  the  decision  in  the  case  of  Kirming  v. 
Buchanan.] 

In  the  case  In  re  The  Hammersmith  Rent  Charge,  %9  Law  J. 
Rep.  (n.  s.)  Exch.  357,  it  was  held,  that  an  order  may  be  made 
ex  parte  by  a  Judge,  if  it  appear  that  such  was  the  intention  of  the 
legislature. 

[Maule,  J.  That  was  a  case  of  civil  process.  Here  a  discretionary 
power  of  punishment  is  given  to  the  Judge.  The  principle  of  the 
law  is  that  a  Court,  in  awarding  a  punishment,  should  have  all  the 
circumstances  of  the  case  before  it.  A  Court  of  Error  cannot  assess 
a  punishment  Here,  the  punishment  is  imprisonment  for  a  period 
not  exceeding  forty  days.  Can  the  Judge  determine  that  any  breach 
of  his  order  shall  be  punished  by  a  certain  imprisonment?  Sup- 
posing a  party  had  paid  all  but  the  last  sixpence  of  the  last  instal- 
ment, and  was  taken  ill  and  prevented  from  paying  that  residue,  he 
would  be  liable  under  an  order  like  that  mentioned  in  the  plea  to  be 
imprisoned  for  the  whole  term.] 
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It  is  submitted  that  nothing  can  excuse  a  party  against  whom  such 
an  order  is  made,  except  the  payment  of  the  whole  of  the  instalments. 
The  practice  is,  to  make  an  order  for  the  committal  of  the  party, 
which  is  left  in  the  office  of  the  County  Court,  and  issued  if  the  in- 
stalments be  not  paid. 

[Jervis,  C.  J.  There  is  no  reason  why  the  party  should  not  be 
taken  before  the  Judge  again,  under  sect.  98,  because  the  judgment 
is  unsatisfied] 

The  statute  does  not  seem  to  contemplate  any  further  summons  as 
necessary. 

Jervis,  C.  J.  It  seems  to  me,  that  in  this  case  we  are  boiind  by 
the  authority  of  Ex  parte  Kinning.  That  case  is  not  quite  the  same 
as  the  present;  but  it  proceeds  on  the  broad  general  principle  of 
natural  justice,  that  a  party  should  not  be  punished  without  being 
heard.  If  the  language  of  the  statute  were  contrary  to  that  principle, 
no  doubt  the  right  might  be  taken  away.  But  I  see  nothing  in  the 
statute  which  can  have  that  effect  Under  the  98th  and  99th  sections, 
the  Judge  has  power  to  commit  in  seven  different  cases.  The  seventh 
is,  where  the  party  summoned  has  sufficient  means  and  ability  to 
pay  the  debt  recovered  against  him,  either  altogether  or  by  any  instal- 
ments which  the  Court  shall  have  ordered,  and  if  he  shall  refuse,  or 
neglect  to  pay  the  same,  as  shall  have  been  so  ordered — if  the  party 
appears  before  the  Court,  and  refuses  to  pay,  thereupon  the  Judge's 
power  to  commit  attaches.  That  is  consistent  with  the  general  rule 
of  law,  and  there  is  no  necessity  for  straining  the  words  of  the 
section,  so  as  to  give  any  further  power.  Things  might  have  oc- 
curred which  would  have  made  it  impossible  for  the  party  to  pay 
according  to  the  order  in  this  case.  I  am,  therefore,  of  opinion,  that 
the  judgment  ought  to  be  for  the  plaintiff. 

Maule,  J.  I  agree  with  my  Lord  Chief  Justice ;  and  it  is  not 
necessary  for  me  to  go  into  the  grounds  of  my  opinion,  as  they  are 
substantially  the  same,  especially  as  I  asked  some  questions  during 
the  argument,  which  would  have  received  an  answer  if  any  answer 
could  be  given.  This  case  is  under  the  98th  and  99th  sections  of  the 
9  &  10  Vrct.  c.  95 ;  but  my  decision  proceeds  on  the  general  ground 
that  a  man  is  not  to  be  punished  without  being  heard.  That  is  a 
principle  of  justice  both  divine  and  human,  as  is  said  by  one  of 
the  Judges  in  Dr.  Bentley's  Case. 

Williams,  J.  Although  I  did  not  take  part  in  the  decision  of  the 
case  Ex  parte  Kinning,  I  entirely  concur  in  that  case  and  the  princi- 
ple laid  down  by  the  Judges  in  it.  I  think  that,  without  abandoning 
that  principle,  we  could  not  hold  the  order  in  this  case  to  be  good. 

Talfourd,  J.  When  a  Judge  makes  an  order  applicable  to  a 
future  time,  and  thinks  that  money  should  not  be  ordered  to  be  paid 
forthwith,  his  order  must  be  liable  to  all  the  contingencies  in  human 
affairs  which  may  happen  before  the  time  appointed.  I  therefore 
think  the  judgment  ought  to  be  for  the  plaintiff. — Judgment  for  the 
plaintiff. 
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Ejspp  &  another  v.  Wigoett  and  others.1 

November  19,  1850. 

Bond —  Collector  of  Income-tax  —  5  Sf  6  Vict.  c.  35,  and  8  Sf  9  VicL 

c.  4 — Estoppel. 

The  defendants,  as  sureties  for  one  J.  L.,  executed,  on  the  6th  October,  1846,  a  bond  to  the 
plaintiffs,  who  were  Commissioners  under  the  Income-tax  Acts,  by  which  bond,  after 
reciting  that  J.  L.  had  been  duly  appointed  collector  of  the  duties  granted  by  those  acts 
assessed  within  the  parish  of  M.,  and  that  duplicates  of  the  assessments  had  been  deliv- 
ered to  J.  L.,  with  a  warrant  for  collecting  the  same,  the  defendants  became  bound  for 
the  payment  of  all  such  sums  assessed  and  collected  for  the  year  ending  April,  1847,  or  to 
be  assessed  and  collected  in  such  parish  by  J.  L.  as  such  collector  as  aforesaid.  A  dupli- 
cate of  the  assessment  of  duties  under  schedule  (A)  of  stat  5  &  6  Vict  c.  35,  made  on 
persons  in  M.  for  three  years  ending  April,  1847,  had  been  delivered  to  J.  L.  by  the  plain- 
tiffs, together  with  a  warrant  for  collecting  the  same ;  bnt  no  such  duplicate  of  assess- 
ments under  schedule  (D,)  nor  warrant  for  collecting,  had  been  delivered  to  J.  L.  On 
the  14th  October,  1846.  J.  L.  died,  having  received  previously  some  of  the  duties,  nnder 
schedules  (A)  and  (D)  for  the  year  ending  April,  1847,  for  which  he  had  given  the  usual 
receipt  as  collector :  — 

Edd.  that  the  defendants  were  not  liable  in  respect  of  the  duties  received  under  schedule 
D,  as,  for  want  of  the  duplicate  and  warrant,  J.  L.  had  not  at  the  time  authority  to  re- 
ceive the  tame. 

Eeld,  also,  that  the  defendants  were  not  estopped  by  the  recital  in  the  bond  from  denying 
that  J.  L.  was  authorized  to  collect  such  duties. 

This  was  a  writ  of  inquiry,  after  judgment  upon  demurrer,  to  assess 
the  damages  sustained  by  the  plaintiffs  by  reason  of  certain  breaches 
assigned  on  the  condition  of  the  bond  set  forth  in  the  writ.  The  writ 
of  inquiry  recited  the  bond  and  condition,  and  pleadings,  by  which  it 
appeared  that  the  declaration  was  in  debt  on  a  bond,  dated  the  6th 
October,  1846,  in  the  penal  sum  of  8000/.,  given  by  the  defendants, 
and  one  James  Lee,  deceased,  to  the  plaintiffs.  The  defendants  craved 
oyer  of  the  bond  and  condition,  misreciting  the  same  on  oyer,  and 
pleaded  general  performance.  The  plaintiffs  then  enrolled  the  bond 
and  condition,  and  demurred  specially  to  the  plea ;  judgment  on  which 
was  afterwards  given  by  the  Court  in  favor  of  the  plaintiffs.  The  con- 
dition of  the  bond,  as  set  out  in  the  enrolment,  was  as  follows :  "And 
whereas  the  above-bounden  James  Lee  hath  been  duly  nominated  and 
appointed  a  collector,  for  the  year  ending  the  5th  day  of  ^pril,  1847, 
of  the  several  duties  granted  by  the  said  recited  acts  which  have  been 
or  hereafter  shall  be  assessed  within  the  said  wards  and  parish  of  St 
Martin-in-the- Fields  for  the  said  last-mentioned  year,  under,  or  by  vir- 
tue of,  the  said  acts ;  and  the  said  James  Lee,  together  with  the  said 
James  Wiggett,  Richard  Robinson,  and  George  Robinson,  as  his 
sureties,  have  entered  into  and  executed  the  above  written  obligation, 
to  give  good  and  sufficient  security  for  the  faithful  discharge  and  due 
performance  by  the  said  James  Lee  of  his  said  office  of  collector  as 
aforesaid :  and  whereas  duplicates  of  the  assessments  have  been  de- 
livered and  given  in  charge  to  the  said  Jarpes  Lee,  with  a  warrant  or 
warrants  for  collecting  the  same :  now,  the  condition  of  the  above- 
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written  obligation  is  such,  that  if  the  above-bounden  James  Lee,  James 
Wiggett,  Richard  Robinson,  and  George  Robinson,  or  either  of  them,  or 
either  of  their  heirs,  executors,  or  administrators,  shall  and  do  duly,  in 
pursuance  of  the  directions  of  the  said  acts,  pay  all  such  sums  of  money 
which  now  are  assessed  and  collected,  for  the  year  ending  the  5th 
April,  1847,  or  which  hereafter  may  be  assessed  and  to  be  collected  in 
the  said  wards  and  parish  of  St  Martm-in-the-Fields,  by  the  said 
James  Lee  as  such  collector  as  aforesaid ;  and  if  the  said  James  Lee 
shall  and  do  duly,  in  pursuance  of  the  said  act,  demand  the  sums 
assessed  of  the  respective  persons  from  whom  the  same  are  payaK1 
and,  in  case  of  non-payment  thereof,  shall  duly  enforce  the  powers  c 
the  act  against  such  as  shall  make  default,  then  the  above-written  ob- 
ligation to  be  void,  otherwise  the  same  shall  be  and  remain  in  full 
force  and  virtue."     The  plaintiffs  assigned  for  breaches  the  non-pay- 
ment by  Lee  of  various  sums  received  by  him  as  such  collector,  as 
aforesaid.    The  writ  of  inquiry  issued  to  assess  the  damages  sustained 
by  reason  of  such  breaches,  which  writ  was  executed  before  Wilde, 
C.  J.,  at  the  Middlesex  Sittings,  after  Hilary  Term,  1849,  when  the 
jury  assessed  the  damages  at  5131.  and  costs,  subject  to  be  reduced  to 
nominal  damages,  or  such  other  sum  as  the  Court  should  think  the 
plaintiffs  entitled  to  recover,  according  to  the  opinion  of  the  Court  on 
the  following  case :  The  plaintiffs  are  two  of  the  commissioners  of 
the  property  and  income  tax  for  the  parish  of  St*  Martin-in-the-Fiekls, 
Westminster,  under  the  5  &  6  Vict  c  35,  and  8  &  9  Vict  c.  4.     The 
said  James  Lee,  from  the  coming  into  operation  of  the  said  act  of  the 
5  &  6  Vict,  c  35,  acted  as  collector  of  the  property  and  income  tax 
for  the  said  parish.     The  bond  and  condition  set  forth  in  the  writ  was 
executed  on  the  6th  October,  1846,  by  Lee  and  the  defendants.     On 
the  22d  October,  1845,  a  duplicate  of  the  first  assessments  of  the  du- 
ties under  the  respective  schedules   (A)  and  (B)  of  the  5  &  6  Vict 
c.  35,  made  upon  the  several  persons  chargeable  with  the  said  duties 
within  the  parish  of  St.  Martin-in-the- Fields,  for  the  year  ending  the 
5th  April,  1846,  to  remain  in  force  for  the  space  of  three  years,  com- 
mencing from  the  5th  April,  1845,  and  ending  on  the  5th  April,  1848, 
was   delivered  by  the   plaintiffs,  acting  as  such  commissioners  as 
aforesaid,  to  the  said  Lee ;  and  annexed  to  the  said  duplicate,  and  de- 
livered at  the  same  time  by  the  said  plaintiffs,  acting  as  aforesaid,  to 
the  said  Lee,  was  a  document  under  the  hands  and  seals  of  the  plain- 
tiffs, in  the  form  provided  by  the  Commissioners  of  Stamps  and  Taxes, 
The  case  then  set  out  such  document,  which  was  the  collector's  ap- 
pointment and  warrant,  and  was  directed  to  Lee  and  one  Thomas 
Butlin,  and  which,  after  stating  therein  that  the  commissioners  had  ap- 
pointed Lee  and  Butlin  collectors  of  the  duties  contained  in  the  said 
assessment,  enjoined  and  required  them,  or  either  of  them,  to  make 
demand  of  the  several  sums  contained  in  the  foregoing  duplicate  of 
assessment  from  the  parties  charged  therewith,  or  at  the  places  of  their 
last  abode,  or  on  the  prerhises  charged  with  the  assessment,  as  the 
case  might  require,  within  ten  days  after  the  duties  should  respecMvely 
become  payable  next  after  the  delivery  to  them,  Lee  and  Butlin,  of 
the  said  duplicate  of  assessment,  and  upon  payment  thereof  to  give 
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acquittances  under  their  hands  (without  taking  any  thing  for  such 
acquittances)  unto  the  several  persons  who  should  pay  the  same,  with 
power  to  distrain  in  case  of  default.  The  above  warrant  and  appoint- 
ment remained  unrevoked  during  the  life  of  the  said  Lee,  and  no 
allusion  was  made  in  the  said  assessment,  nor  was  any  new  rate  or 
book  delivered  to  the  said  Lee  or  to  the  said  Butlin  for  the  second  or 
third  year.  Previous  to  the  delivery  to  the  said  Lee  of  such  warrant 
and  appointment,  he  was  required  to  give,  and  did  give,  security,  as 
such  collector  of  the  said  duties,  by  a  bond,  with  sureties,  in  the  penal 
sum  of  8000/.,  in  precisely  the  same  terms  and  form  as  the  bond  set 
forth  in  the  said  writ,  and  he  had  given  a  similar  bond  for  each 
of  the  three  previous  years.  The  total  amount  of  the  assessment, 
under  the  schedules  (A)  and  (B,)  for  the  year  ending  the  5th  April, 
1847,  was  2191/.  9s.  2cL,  and  the  amount  under  schedules  (D)  and 
(E)  was  4951/.  13*.  lid.  The  duties  so  assessed  undert schedules  (A) 
and  (B,)  and  (D)  and  (E,)  were  respectively  due  and  payable  at  the 
same  times,  and  the  persons  respectively  assessed  to,  and  chargeable 
with,  both  duties,  were  applied  to  for  payment  thereof  at  one  and 
the  same  time  by  the  said  Lee.  After  the  death  of  Lee,  one  Richard 
Thomas  Pugh  was  appointed  collector.  The  case  then  set  out  the 
deed  of  appointment  of  Pugh,  which,  after  reciting  the  death  of  Lee 
on  the  14th  October,  1846,  revoked  the  appointment  of  the  said  Lee 
as  such  collector  as  aforesaid,  arid  appointed  the  above-named  Pugh, 
in  the  place  and  stead  of  the  said  Lee,  to  be  collector  of  the  duties 
and  sums  of  money  remaining  due,  and  in  arrear,  and  uncollected  on 
the  duplicate  of  assessment  therewith  delivered  to  him,  the  said  Pugh, 
for  the  said  year  ending  on  the  5th  April,  1 847.  With  the  said  ap- 
pointment was  delivered  to  the  said  Pugh  the  said  duplicate  of  assess- 
ment, under  schedules  (A)  and  (B,)  formerly  delivered  to  Lee.  On 
the  12th  May,  1847,  a  return  was  made  by  the  plaintiffs  to  the  receiver 
general  of  the  total  amount  of  duties  assessed  under  schedule  (A,) 
and  also  the  total  amount  of  the  duties  assessed  under  schedules  (D) 
and  (E)  respectively,  for  the  year  ending  the  5th  April,  1847,  in  pur- 
suance of  the  directions  of  the  said  act  of  the  43  Geo.  3,  c.  99,  s.  46, 
'in.  which  said  duplicate  or  return  Butlin  and  Pugh  were  stated  to  be 
the  collectors  of  the  whole  amount  of  the  said  duties  respectively. 
The  case  set  forth  a  minute  made  at  a  meeting  of  the  Property  and 
Income  Tax  Commissioners,  held  on  the  12th  August,  1846,  ordering 
notice  of  assessment  for  the  year  ending  the  5th  April,  1847,  to  be 
delivered,  and  appointing  Butlin  and  Lee  collectors  for  the  said  year. 
The  bond  and  condition  mentioned  and  set  forth  in  the  writ  was  duly 
executed  at  the  office  of  the  said  commissioners,  by  the  said  Lee  and 
the  said  defendants,  on  the  6th  October,  1846,  as  aforesaid.  The  cer- 
tificates of  the  assessments  were  duly  made  out  and  entered,  but  the 
appeals  were  not  then  concluded,  and  no  duplicate  of  assessment  un- 
der schedule  (D)  for  the  year  ending  5th  April,  1847,  nor  any  warrant 
for  collection  of  any  of  the  said  duties'  under  schedule  (D)  was  de- 
livered to  the  said  Lee,  but  he  retained  possession  of  the  aforesaid 
duplicate  of  assessment  under  schedule  (A,)  with  the  warrant  herein- 
before set  forth  thereto  annexed.     After  the  said  assessments  were 
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made,  a  notice  of  assessment  was  given  to  each  of  the  several  persons 
so  assessed,  including  the  persons  hereinafter  named,  from  whom  the 
said  Lee  received  the  moneys  hereinafter  stated,  and  no  notice  of  appeal 
against  such  assessment  was  ever  given,  nor  was  any  appeal  made  by 
either  of  the  said  last-mentioned  persons  so  assessed.  On  the  14th 
October,  1846,  the  said  Lee  died.  On  the  25th  November,  1846,  a 
duplicate  of  the  assessment,  with  a  warrant  to  receive  the  sums  as- 
sessed, was  delivered  to  the  said  Pugh.  The  case  then  set  out  such 
duplicate  and  warrant,  the  latter  being  directed  to  Pugh  and  Butlin, 
and  similar  to  the  warrant  directed  to  Lee  and  Butlin  before  men- 
tioned. On  the  20th  September,  1846,  before  the  receipt  by  the  said 
Lee  as  hereinafter  mentioned,  the  following  sums  were  due  and  pay- 
able fortwo  quarterly  instalments  of  property-tax,  or  duties  granted 
under  schedule  (A,)  by  the  respective  persons  whose  names  are  set 
opposite  to  the  same  respectively,  in  respect  of  the  year  ending  the  5th 
April,  1847,  in  the  parish  of  St  Martin-in-the-Fields :  — 


Under  Schedule  (A.) 

Messrs.  C,  D.,  &  Co 

.     £48  18  10 

0    6    5 

19    2 

0  14    7 

0  15    6 

On  the  20th  September,  1846,  and  before  the  receipt  by  the  said  Lee, 
as  hereinafter  mentioned,  the  following  sums  were  due  and  payable 
for  two  quarterly  instalments  of  property  tax,  or  duties  granted  under 
schedule  (D,)  by  the  respective  persons  whose  names  are  set  opposite 
to  the  same  respectively,  in  respect  of  the  year  ending  the  5th  April, 
1847,  in  the  parish  of  St  Martin-in-the-Fields :  — 

Under  Schedule  (D.) 

Messrs.  C,  D.,  &  Co £452    1    8 

William  B 290 

Thomas  C 2  18    4 

All  the  above  persons  had  been  assessed  to  the  property  and  income- 
tax  for  each  of  the  three  years  preceding,  and  had  duly  paid  the 
amounts  of  their  assessments  to  the  said  Lee ;  and  upon  application 
to  them  by  the  said  Lee,  the  said  several  sums  above  particularly 
mentioned  were  paid  to  him  by  the  said  parties  respectively  in  respect 
of  the  said  last-mentioned  year ;  and  the  said  Lee  gave  to  the  said 
parties  respectively  a  printed  receipt  for  the  same,  in  the  usual  form, 
as  collector  of  the  said  duties,  and  dated  respectively  on  the  respec- 
tive days  when  such  payments  were  made  as  hereafter  stated  —  that 
is  to  say,  — 


1846. 

Sched.  (A.) 

Sched.  (D.) 

Sept  26. 

Thomas  C. 

.    £0  15    6 

£2    8    6 

«  29. 

William  W.      . 

.       19    2 

Oct  2. 

William  H. 

.       0  14    7 

«    5. 

C,  D.,  &  Co.     . 

.     48  18  10 

452    1    8 

«    7. 

William  B. 

2    9    0 

«    7. 

Robert  W. 

.       0    6    5 
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None  of  the  said  monies  so  received  by  the  said  Lee  as  aforesaid 
have  ever  been  paid,  either  by  the  said  Lee  or  by  the  said  defendant** 
or  either  of  them,  as  his  sureties,  or  by  any  other  person  on  his  or 
their  behalf.  The  opinion  of  the  Court  was  to  be  taken  whether  the 
verdict  ought  to  be  reduced,  and  by  how  much.  It  was  to  be  taken 
as  a  fact,  that  the  parties  who  paid  Lee  had,  upon  appeal,  insisted 
upon  those  payments  as  a  discharge,  and  refused  to  pay.  The  Court 
to  be  at  liberty  to  draw  such  inferences  of  facts  as  the  case  warranted. 
The  plaintiffs  and  defendants  agreed,  that,  in  the  event  of  the  verdict 
standing  for  more  than  nominal  damages,  it  should  be  referred  to  a 
barrister,  to  find  whether  the  defendants  were  entitled  to  any  verdict 
in  respect  of  the  sums  realized  by  the  plaintifls  from  the  estate  of 
Lee.     The  case  was  argued  by 

ChamtelL,  Serjt,  (Needkam  with  him,)  for  the  plaintiffs,  and  by 

Byles,  Serjty  ( Ogle  with  him,)  for  the  defendants. 

The  latter  admitted  that  the  defendants  were  liable  in  respect  of 
the  money  received  under  schedule  (A,)  as  for  such  Lee  had  received 
a  duplicate  of  assessment ;  but  it  was  contended  that  they  were  not 
liable  as  to  the  money  received  under  schedule  (D,)  as  for  that  Lee 
had  not  had  the  duplicate  of  assessment  delivered  to  him. 

On  behalf  of  the  plaintiffs,  it  was  argued  that  the  defendants  were 
liable,  as  it  was  not  necessary,  in  order  to  fix  the  defendants  with  lia- 
bility, that  such  duplicates  should  be  previously  delivered ;  and  the  de- 
fendants were  besides  estopped  by  the  recital  in  the  bond  from  denying 
that  Lee  was  a  collector  authorized  to  receive  the  moneys  in  question. 

JervIs,  C.  J.  The  defendants'  counsel  have  properly  admitted 
that  the  defendants  are  liable  in  respect  of  schedule  (A,)  and  that 
the  liability  is  coextensive  with  the  receipts  by  Lee  under  that  sched- 
ule. Indeed,  it  is  plain,  on  referring  to  the  provisions  of  the  statute, 
that  the  assessment  under  schedule  (A)  is  to  remain  in  force  for  three 
years;  and  by  the  terms  of  the  bond  the  defendants  were  to  be  liable 
in  respect  of  assessments  made  before  as  well  as  after  the  bond.  The 
result  is,  that  the  plaintiffs  are  entitled  to  the  judgment  of  the  Court 
as  to  the  amount  received  under  schedule  (A,)  but  I  think  it  must  be 
confined  to  that  amount  According  to  Webb  v.  James,  10  Law  J.  Rep. 
(n.  s.)  Exch.  89 ;  s.  c.  7  ML  &  W.  279,  the  collector  must  receive  the 
moneys  as  such,  and  in  pursuance  of  the  act :  it  is  important,  therefore, 
to  see  if  there  is  any  estoppel  to  the  defendants  setting  up  that  Lee  was 
not  authorized  to  receive  the  moneys  assessed  under  schedule  (D.)  I 
am  of  opinion  that  there  is  no  estoppel.  At  the  time  of  the  bond  being 
given,  it  appears  that  Lee  was  nominated  and  appointed  collector  of 
the  duties  granted  by  the  act,  and  the  condition  of  the  bond  shows  that 
it  was  contemplated  that  the  bond  was  to  be  for  the  moneys  not  only 
then  assessed,  but  which  might  thereafter  be  assessed  and  collected.  It 
ia  plain  that  Lee  was  appointed,  in  fact,  collector,  and  that  the  money 
was  assessed ;  but  then  the  question  is,  Was  he  authorized  to  collect 
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it  as  collector  ?  I  am  of  opinion  that  he  was  not.  It  appears  by  the 
act,  that,  pending  the  appeal,  the  assessment  is  not  perfect.  Until 
the  duplicate  of  assessment  has  been  given  to  the  collector,  he  has  no 
information  what  is  due,  nor  any  authority  to  collect  the  duties.  For 
these  reasons,  I  am  of  opinion  that  there  should  be  judgment  for  the 
defendants,  as  to  the  moneys  received  under  schedule  (D.) 

Maule,  J.  I  am  of  the  same  opinion.  With  respect  to  there 
being  any  estoppel,  I  think  the  true  answer  is,  that  the  matters  stated 
in  the  case,  and  which  were  within  the  knowledge  of  the  parties  to 
the  bond,  show,  that  in  speaking  of  the  appointment  of  Lee  to  be 
collector,  it  was  not  meant  that  he  was  a  person  fully  armed  with  au- 
thority to  receive  the  assessments.  The  question,  then,  is,  whether  Lee 
received  the  money  in  his  capacity  of  collector.  I  consider  it  to  be 
clear  that  a  collector  is  not  authorized  to  lawfully  receive  money  so 
as  to  bind  the  Crown,  until  he  has  been  empowered  to  do  so,  by  the 
delivery  to  him  of  the  warrant  to  collect ;  indeed,  until  then,  he  ha3 
no  means  of  knowing  the  amount  assessed  which  he  has  to  collect. 
Under  the  43  Geo.  3,  c  99,  the  commissioners  of  taxes  are  forthwith, 
after  the  certificates  of  assessments  have  been  sent,  to  deliver  the  du- 
plicates of  the  assessment,  together  with  their  warrants,  to  the  col- 
lectors; but  under  the  Income-tax  Act,  5  &  6  Vict.  c.  35,  the 
machinery  is  different.  Notice  is  to  be  given  to  the  parties  assessed, 
and  it  is  not  until  after  the  day  for  hearing  the  appeals  that  the  com- 
missioners under  the  Income-tax  Act  are  to  issue  to  the  collectors 
duplicates  of  the  assessments.  Comparing,  therefore,  the  two  acts  in 
pari  materia,  it  appears  that  under  the  one  it  was  intended  that  there 
should  be  an  immediate  collection  after  the  assessment ;  and  under 
the  other,  the  collection  is  not  to  be  immediate,  but  is  to  be  post- 
poned until  after  the  appeals  have  been  determined.  I,  therefore, 
think  that  the  true  construction  excludes  the  liability  of  the  defend- 
ants for  the  moneys  received  under  schedule  (D.) 

Williams,  J.  I  also  concur  in  the  opinion  of  the  Court,  The 
sureties  are  only  liable  for  the  receipt  of  so  much  of  the  income-tax 
in  respect  of  which  their  principal  could  have  given  a  legal  discharge. 
Now,  with  respect  to  the  moneys  under  schedule  (D,)  the  collector 
had  received  no  duplicate  of  assessment,  and  had,  therefore,  no  au- 
thority to  give  any  discharge  for  what  he  received.  The  only  ques- 
tion, then,  is,  whether  the  defendants  are  estopped  by  the  recital  in 
the  bond  from  saying  that  the  collector  had  not  the  duplicates  and 
warrant  to  receive  these  moneys.  Now,  the  rule  of  law  is,  that  an 
estoppel,  to  be  good,  must  be  certain  to  every  intent ;  but  the  recital 
here  is  not  certain,  for  it  is  at  least  doubtful  whether  it  refers  to  dupli- 
cates of  assessment  under  schedule  (A)  or  schedule  (D.)  I  think, 
therefore,  that  there  is  no  estoppel. 

Talfourd,  J.  I  am  of  the  same  opinion.  It  appears  that  Lee 
was  never  appointed  collector,  and  armed  with  authority  to  receive 
the  sums  under  schedule  (D.)  —Judgment  for  the  plaintiffs.  Verdict  to 
be  reduced  to  52/.  45. 6<£,  the  amount  collected  under  schedule  (A.) 
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Dower  unde  nihil  habet — Plea  of  tout  temps  prist  —  Damages  — 

Evidence  of  Demand. 

On  a  plea  of  tout  temps  nritt  to  a  declaration  in  dower  under  the  statute  of  Merton,  replica- 
tion of  a  demand  and  refusal  to  render  dower  before  the  writ  sued  out,  rejoinder  travers- 
ing the  demand,  and  issue  thereon  found  for  the  demandant,  the  demandant  is  entitled  to 
damages  from  the  death  of  her  husband,  and  not  from  the  date  of  the  demand  only. 

Dower  may  be  demanded  by  another  person  on  behalf  of  the  widow ;  and  a  demand  in  the 
presence  of  witnesses  is  not  necessary. 

Dower,  (under  stat  Merton,  20  Hen.  3,  c.  1,)  for  one  third  of  cer- 
tain premises,  with  the  appurtenances,  of  the  endowment  of  John 
Watson,  deceased,  heretofore  husband  of  the  demandant,  whereof  she 
hath  nothing. 

Plea,  that  from  the  death  of  the  said  John,  late  husband,  &c,  the 
tenant  has  always  been  and  still  is  ready  to  render  to  the  said  Sarah 
Watson  her  dower  of  the  said  premises,  with  the  appurtenances,  and 
rendereth  the  same  here  in  Court  to  the  said  Sarah  Watson. 

Replication,  that  the  demandant  ought  not  to  be  barred  from  hav- 
ing her  aforesaid  dower  from  the  time  of  the  death  of  the  said  John 
Watson,  heretofore  her  husband,  because  her  said  husband  died  seized 
in  his  demesne  as  of  fee,  and  that  she,  after  his  death,  and  before 
suing  out  the  original  writ,  to  wit,  on  the  9th  of  September,  in  the 
13th  year  of  the  reign  of  Victoria,  at,  &c.,  required  the  said  John 
Watson,  the  tenant,  to  render  her,  the  said  Sarah,  her  reasonable 
dower  aforesaid.  Verification.  Therefore,  she  prays  judgment  and 
her  seizin  of  the  third  part  of  the  said  premises,  with  the  appurte- 
nances, together  with  her  damages  on  occasion  of  the  detention  of  the 
same  from  the  time  of  the  death  of  the  said  John  Watson,  heretofore 
her  husband,  to  be  adjudged  to  her.  *»• 

Rejoinder,  that  the  said  Sarah  Watson  did  not  require  him,  the 
said  tenant,  to  render,  &c.,  in  manner  and  form.     Issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  Cumberland  Summer  As- 
sizes, it  was  proved  that  the  husband  of  the  demandant  died  on  the 
17th  of  November,  1843,  and  that  the  annual  value  of  the  sum  pay- 
able for  dower  was  23/.  6s.  8d.  It  was  admitted  on  the  trial,  that  for 
three  or  four  years  a  sum  of  money  had  been  paid  to  the  demandant 
in  lieu  of  dower,  and  that  afterwards  there  was  a  refusal  by  the  tenant 
to  pay  any  more ;  but  this  refusal  was  not  made  personally  to  the 
demandant,  but  to  one  Isaac  Watson,  a  brother  of  the  tenant,  who 
stated  that  he  applied  to  the  tenant  on  the  premises,  for  his  mother, 
and  asked  him  if  he  would  pay  his  mother  her  thirds,  and  that  the 
tenant  replied,  "  No."  This  was  the  demand  and  refusal  relied  upon 
by  the  demandant 

It  was  contended,  for  the  tenant,  th$tt  upon  these  facts  and  plead- 

i  90  Law  J.  Rep.  (w.  s.)  C.  P.  25. 
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ings,  the  demandant  was  at  most  only  entitled  to  damages  from  the 
time  of  the  demand  to  assign  dower,  which  was  on  the  9th  of  Octo- 
ber, 1849 ;  and  further,  that  there  was  no  evidence  of  a  demand  at  all 
to  support  the  replication.  The  learned  Judge  was  of  opinion  that 
the  damages  should  be  computed  from  the  death  of  her  husband,  and 
that  there  was  evidence  of  a  demand,  and  he  directed  a  verdict  for 
the  demandant,  with  116Z.  135.  4d.  damages,  being  the  amount  of 
dower  reckoning  from  the  death  of  her  husband,  and  gave  the  tenant 
leave  to  move  to  reduce  the  damages  to  23L  6s.  8d.,  the  amount  of 
dower  for  one  year,  if  the  Court  should  think  that  the  demandant 
could  only  recover  damages  from  the  time  of  the  demand. 

S.  Temple  now  moved  accordingly.  The  widow  is  not  entitled  to 
ber  dower  until  she  has  made  a  demand  upon  the  tenant  to  assign 
dower,  and  cannot  be  entitled  to  damages  except  from  the  date  of 
such  demand.  In  Co.  Lilt.  326,  it  is  said,  "  Some  say  that  the  de- 
mandant in  a  writ  of  dower,  that  delayeth  herself,  shall  not  -recover 
damages ;  therefore  let  the  demandant  take  heed  thereof.  It  is  neces- 
sary for  the  wife,  after  the  decease  of  her  husband,  as  soon  as  she 
can,  to  demand  her  dower  before  good  testimony,  for  otherwise  she 
may  by  her  own  default  lose  the  value  after  the  decease  of  her  hus- 
band, and  her  damages  for  detaining  of  her  dower."  So  Bacon's  Abr^ 
u  Dower,"  I.  p.  392 :  "  Damages  must  be  after  demand  of  dower ;  for 
the  heir  is  not  bound  to  assign  this  provision  till  demanded,  because 
the  law  casts  the  freehold  of  the  whole  upon  him,  which  cannot  di- 
vide without  the  concurrence  of  the  wife ;  but  a  demand  in  pais 
before  good  testimony  is  sufficient"  These  passages  show  that  dam- 
ages can  only  be  recovered  from  the  time  of  demand.  The  issue 
upon  the  plea  is  divisible,  and  may  be  applied  only  to  the  damages 
subsequent  to  the  demand. 

[Williams,  J.  No ;  issue  is  joined  as  upon  a  common  plea  of 
tender.  If  it  is  proved  that  at  any  time  the  tenant  was  required  to 
render  dowe^and  did  not,  the  plea  is  falsified,  and  upon  this  issue  the 
demandant  is  entitled  to  dower  from  her  husband's  death.] 

Secondly,  there  was  no  evidence  that  the  tenant  was  so  required. 
The  only  demand  was  by  a  third  person.  The  demand  must  be  by 
the  widow  herself,  before  a  witness,  and  it  must  be  a  formal  demand 
to  set  out  by  metes  and  bounds.  Lord  Coke,  in  the  passage  above 
cited,  shows  that  the  demand  must  be  in  the  presence  of  witnesses!. 
He  says,  "  To  demand  her  dower  before  good  testimony." 

[Maule,  J.  Lord  Coke  does  not  say  that  the  demand  may  not  be 
perfectly  good,  though  not  made  before  witnesses.  There  was  here 
good  evidence  of  a  demand  by  Mrs.  Watson,  through  her  son  Isaac] 

Per  Curiam.1  —  Rule  refused. 
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Brown  v.  Arundbll.1 

November  5,  1850. 

Distress  —  Privilege —  Goods  sent  to  Auctioneer  to  be  sold — 

"Public"  Trade. 

Goods  sent  to  an  auctioneer  to  be  sold  in  a  room  hired  by  him  from  one  who  has  no  author- 
ity to  let  it,  are  privileged  from  distress,  while  they  are  in  that  room  for  the  purpose  of 
being  sold  by  auction. 

The  fact  of  such  room  never  having  been  used  as  an  auction  room  before,  and  only  being 
hired  for  the  occasion,  is  immaterial,  as  regards  the  privilege  of  the  goods  from  distress. 

Trover  for  goods.     Plea — not  guilty. 

At  the  trial,  before  Pollock,  C.  B.  at  the  Summer  Assizes,  for  Hert- 
ford, the  following  facts  were  proved :  The  defendant  was  lessee,  for 
a  long  term,  of  the  Turf  Hotel,  at  St  Alban's.  One  Coleman  bad 
rented  the  premises  from  the  defendant  for  a  time  ;  but,  at  the  time 
in  question,  Coleman  had  taken  to  the  tap,  and  occupied  that  part  of 
the  premises  only,  as  tenant  to  Messrs.  Quick  &  Dell,  the  whole 
being  then  let  to  Messrs.  Quick  &  Dell,  and  the  rest  remaining  unoc- 
cupied. The  key  of  the  premises  was  still  kept  by  Coleman.  At 
the  time  in  question,  Coleman  was  absent,  but  had  left  the  key  in  the 

!>ossession  of  his  son.  Coleman  the  younger,  having  no  authority 
irom  any  one,  let  a  room  of  the  unoccupied  premises  to  one  Page,  an 
auctioneer,  who  advertised  a  sale  to  be  held  there.  Goods  belonging 
to  several  people  were  brought  into  the  room,  to  be  sold  by  Page  at 
the  auction,  amongst  others,  the  goods  in  question,  belonging  to  the 
plaintiff.  The  defendant,  hearing  that  there  were  goods  on  the  prem- 
ises, and  there  being  rent  in  arrear  from  Quick  &  Dell,  came  to  the 
premises  while  the  auction  was  proceeding,  stopped  the  sale,  and 
seized  the  goods  in  question  for  a  distress. 

It  was^  contended,  for  the  plaintiff,  that  the  goods,  undeT  the  cir- 
cumstances, were  privileged  from  distress,  on  the  authority  of  Adams 
v.  Grane,  1  Cr.  &  M.  380 ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  105.  The 
learned  Judge  was  of  that  opinion,  and  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit 

Montagu  Chambers  (November  5)  moved  accordingly.  The  goods 
in  this  case  were  not  privileged  from  distress.  Adams  v.  Grane  does 
not  apply.  There  the  room  was  a  public  auction  room,  regularly 
used  lor  the  purpose  of  auctions,  not  a  private  room,  as  here ;  that  is 
the  distinction. 

[Maule,  J.  Is  it  not  a  public  auction-room  as  soon  as  a  public 
auction  is  advertised  to  take  place  there  ?] 

[Williams,  J.  In  Finden  v.  WLaren,  6  Q.  B.  Rep.  891 ;  b.  c.  14 
Law  J.  Rep.  (n.  s.)  Q.  B.  183,  there  was  a  demurrer  to  the  replica- 
tion, stating,  as  one  of  its  grounds,  that  the  trade  was  not  a  public 
trade,  and  the  Court  gave  judgment  for  the  plaintiff.] 

i  20  Law  J.  Rep.  (zi.  s.)  C  P.  30. 
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It  is  submitted,  at  all  events,  that  the  room  must  be  an  auction- 
room  known  as  such.     Merely  being  used  once  is  not  sufficient 
[Maule,  J.     That  clearly  makes  no  difference.] 
Then  Coleman  the  younger  had  no  authority  to  let,  and  the  auc- 
tioneer was  a  mere  trespasser. 

[Jervis,  C.  J.  Are  the  goods  the  less  privileged  on  that  account?] 
Maule,  J.  If  the  goods  are  in  the  auctioneer's  possession  for  the 
purposes  of  sale,  they  are  privileged  on  that  ground,  wherever  they 
may  be.] 

Per  Curiam,1  This  case  is  governed  by  the  law  laid  down  in 
Adams  v.  Grane,  and  the  goods  were  privileged  from  distress.  We 
cannot  try  a  question  of  title  in  such  a  case  as  this ;  nor  can  the  priv- 
ilege from  distress  depend  upon  whether  the  person  having  the  charge 
6f  the  goods,  for  the  purpose  of  sale,  is  a  trespasser.  Of  that,  howSver, 
there  is  here  no  evidence ;  for  there  is  nothing  to  show  that  any  one 
objected  to  the  use  of  the  room  by  the  auctioneer.  —  Rule  refused. 


Smith  and  Coles  v.  Lovell.9 

November  14  and  25,  1850. 

Contract —  Rent,  Continuance  of—  Pleading —  Surrender  —  Eviction 
—  Special  Traverse  —  Inducement  —  Inconsistency  —  Traverse  too 
large  —  Argumentativeness. 

The  first  count  of  the  declaration  averred  that  the  plaintiffs  C.  and  S.,  being  tenants  to  H. 
of  certain  chambers,  at  a  certain  rent,  payable  quarterly,  underlet  them  to  the  defendant, 
who  undertook  to  pay  the  said  rent  to  H.,  and  agreed  that  if  he  did  not  do  so.  he  would 
indemnify  the  plaintiffs  in  respect  thereof,  and  that  the  defendant  did  not  pay  the  rent  to 
H.,  nor  indemnify  the  plaintiffs :  —  ' 

Held,  that  whether  the  contract  meant  that  the  defendant  was  to  pay  to  H.  the  rent  dne 
from  the  plaintiffs  to  H.,  or  to  pay  the  rent  under  the  demise  from  the  plaintiffs,  the  prom- 
ise of  the  defendant  to  pay  did  not  extend  beyond  the  term  of  his  own  tenancy. 

Pleas  —  sixth,  surrender  by  operation  of  law;  seventh,  that  the  plaintiff  C  on  behalf  of 
himself  and  the  plaintiff,  S.,  agreed  with  the  defendant  that  he  should  give  np  possession 
of  the  chambers,  and  that  he  did  give  up  possession  before  the  rent  became  payable; 
eighth,  that  C,  with  the  sanction  and  authority  of  his  co-plaintiff,  evicted  the  defendant; 
eleventh,  (to  counts  for  use  and  occupation,  and  on  an  account  stated,)  discharge  of  the 
defendant  under  the  Insolvent  Debtors  Act :  — 

Held,  that  these  pleas  were  good. 

Replication  to  the  sixth  plea,  a  special  traverse,  alleging  that  the  defendant  quirted  posses- 
sion of  his  own  wrong ;  and  that,  according  to  the  terms  of  an  agreement,  the  plaintiff 
recovered  possession  of  the  chambers,  to  the  intent  that  they  might  let  them  for  the  ben- 
efit of  the  defendant,  and  not  otherwise,  absque  hoc  that  they  were  duly  surrendered :  — 

Hdd  bad,  on  demurrer,  because  the  inducement  was  inconsistent  with  the  traverse. 

Replication  to  the  seventh  plea,  traversing  the  agreement  by  the  plaintiff  C.  on  behalf  of 
himself  and  Sn  and  his  performance  of  the  agreement ;  and  replication  to  the  eighth 
plea,  traversing  the  eviction  by  C,  with  the  sanction  and  authority  of  S. :  — 

i  Jervis,  C.  Jn  Williams,  J.,  and  Talpourd,  J. 
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Hdd  bad,  on  general  demurrer,  as  both  being  too  large,  from  patting  in  issue  the  fact  that 
C.  had  authority  from  B. 

Replication  to  the  eleventh  plea,  as  to  the  third  count,  that  the  cause  of  action  accrued  after 
too  order  and  adjudication  in  that  plea  mentioned :  — 

Held  bad,  as  amounting  to  an  argumentative  denial  of  the  allegation  in  the  plea,  that  the 
order  and  adjudication  were  made  after  the  causes  of  action  accrued. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  hereto- 
fore, to  wit,  on  the  4th  of  December,  1846,  the  plaintiff's  were  tenants 
of  certain  chambers  to  one  William  James  Heale,  clerk,  and  were 
liable  to  the  payment  of  a  certain  rent,  to  wit,  the  rent  of  84/.  a  year, 
payable  quarterly,  in  respect  thereof,  and  so  continued  from  that  day 
until  the  25th  ol  March,  1849 ;  and  that  heretofore,  to  wit,  on  the  5th 
of  December,  1846,  in  consideration  that  the  plaintiffs,  at  the  request 
of  the  defendant,  would  demise*  and  underlet  to  the  defendant  the 
said  chambers,  with  the  appurtenances,  to  hold  the  same  to  the  de- 
fendant, as  tenant  thereof  to  the  plaintiffs,  from  Christmas  day  then 
next,  at  and  under  a  certain  rent,  to  wit,  the  rent  of  84/.  per  annum, 
payable  quarterly,  to  wit,  on  the  25th  of  March,  the  24th  of  June,  the 
29th  of  September,  and  the  25th  of  December,  in  each  and  every 
year,  he,  the  defendant,  then  promised  the  plaintiffs,  that  he  would 
pay  the  said  rent  to  the  said  W.  J.  Heale ;  and  that,  if  he,  the  defend- 
ant, should  not  pay  the  said  rent  to  the  said  W.  J.  Heale,  he,  the  de- 
fendant, would  indemnify  and  save  the  plaintiffs  harmless  in  respect 
thereof,  and  pay  the  same  to  the  plaintiffs.  And  the  plaintiffs  aver 
that  they  did  accordingly,  to  wit,  on  the  said  5th  of  December,  1846, 
let  the  said  chambers  to  the  defendant,  on  the  terms  aforesaid  ;  and 
under  and  by  virtue  of  the  said  demise,  the  defendant  held  and  en- 
joyed the  said  chambers,  with  the  appurtenances,  as  tenants  thereof 
to  the  plaintiffs,  for  a  long  time,  to  wit,  from  Michaelmas,  in  the  year 
last  aforesaid,  until  and  upon  the  25th  of  March,  1849 ;  and  that,  on 
the  29th  of  September,  1847,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  divers  sums  o** 
money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  to 
the  sum  of  126/.,  parcel  of  the  rent  aforesaid,  became  and  was  due 
and  payable  from  the  plaintiffs  to  the  said  W.  J.  Heale ;  and  the  de- 
fendant, although  thereunto  requested  by  the  plaintiffs  so  to  do,  on 
the  25th  of  March,  1848,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  did  not  pay  the  said 
several  sums  of  money,  or  any  part  thereof,  to  the  said  W.  J.  Heale ; 
and  that,  on  the  21st  of  July,  1848,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this  suit,  the 
plaintiffs  paid  to  the  said  W.  J.  Heale  divers  large  sums  of  money, 
to  wit,  divers  sums  of  money,  amounting  in  the  whole  to  the  said 
sum  of  126/. ;  and  that,  on  the  said  21st  of  July,  1848,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  the  defendant  was  requested  by  the  plaintiffs  to  pay  thein 
the  said  several  sums  of  money  respectively,  yet  the  defendant,  disre- 
garding his  promises,  hath  not  paid  the  said  several  sums  of  money 
respectively,  or  any  part  thereof. 
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Second  count,  for  use  and  occupation,  and  third  count,  upon  an 
account  stated. 

Sixth  plea,  as  to  so  much  of  the  said  first  count  of  the  said  declara- 
tion as  relates  to  the  said  sum  of  84/.,  part  and  parcel  of  the  said 
sum  of  126/.  of  the  rent  in  the  said  first  count  mentioned,  and  therein 
alleged  to  have  become  due  and  payable  from  the  plaintifls  to  the 
said  W.  J.  Heale,  the  defendant  says  that,  after  the  making  of  the 
said  agreement  in  the  said  first  count  mentioned,  and  before  any  part 
of  the  said  sum  of  84/.  of  the  rent  in  the  Baid  first  count  mentioned  ac- 
crued or  became  due  or  payable  from  the  plaintifls  to  the  said  W.  J. 
Heale,  and  whilst  the  defendant  held  and  enjoyed  the  said  chambers, 
with  the  appurtenances,  as  tenants  thereof  to  the  plaintiffs,  as  in  the 
said  first  count  mentioned,  and  before  the  24th  of  June,  1848,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  12th  of  June,  1848, 
all  the  estate,  term  and  interest,  and  the  tenancy  of  the  defendant  in 
the  said  chambers,  with  the  appurtenances,  were  duly  surrendered  by 
the  defendant  to  the  plaintiffs,  by  act  and  operation  of  law,  (that  is  to 
say,)  by  the  defendant  then  quitting  possession  of  the  said  chambers, 
with  the  appurtenances,  by  the  consent  of  the  plaintiff  H.  T.  Coles, 
and  by  the  defendant  then  delivering  up  the  keys  of  the  outer  and 
other  doors  of  the  said  chambers  to  the  plaintiff  H.  T.  Coles,  and  by 
the  defendant  then  relinquishing  and  giving  up  the  possession  and  en- 
joyment of  the  said  chambers  to  the  plaintiff  H.  T.  Coles,  with  the  in- 
tention of  putting  an  end  to  the  said  tenancy  in  the  said  first  count 
mentioned,  and  by  the  plaintiff  H.  T.  Coles,  then  accepting  the  said 
keys  of  the  outer  and  other  doors  of  the  said  chambers,  and  such  pos- 
session and  enjoyment  of  the  said  chambers,  with  the  appurtenances, 
with  the  intention  of  putting  an  end  to  the  said  tenancy  in  the  said 
first  count  mentioned.  And  further,  that  he  has  not  from  thence  hith- 
erto held  or  enjoyed,  or  had  any  further  use  or  occupation  of  the  said 
chambers,  or  any  part  thereof.  And  further,  that  the  plaintiff  H.  T. 
Coles,  in  giving  such  license,  and  in  accepting  the  said  keys  and  such 
possession  of  the  said  chambers,  acted  for  and  on  behalf  of  himself  and 
the  said  other  plaintiff,  Charles  Smith,  with  the  authority  of  the  plaintiff, 
C.  Smith,  and  that  the  plaintiff  H.  T.  Coles,  from  thence  until  and 
upon  the  said  25th  of  March,  1849,  has  been  in  the  actual  possession, 
occupation,  use,  and  enjoyment,  with  the  assent  of  the  plaintiff  C. 
Smith,  of  the  said  chambers,  with  the  appurtenances.     Verification. 

Seventh,  as  to  so  much  of  the  said  first  count  of  the  said  declara- 
tion as  relates  to  the  sum  of  84/.,  parcel  of  the  said  sum  of  126/.  of 
the  rent  in  the  said  first  count  mentioned,  and  therein  alleged  to  have 
become  due  and  payable  from  the  plaintiffs  to  the  said  W.  J.  Heale, 
the  defendant  says  that  before  the  said  sum  of  84/.,  parcel  of  the  said 
rent  in  the  said  first  count  mentioned,  accrued  or  became  due  from  the 
plaintiffs  to  the  said  W.  J.  Heale,  and  before  the  24th  of  June,  1848, 
to  wit,  on  the  12th  of  June,  1848,  it  was  agreed  by  and  between  the 
plaintiff  H.  T.  Cples,  for  and  on  behalf  of  himself  and  the  said  other 
plaintiff,  C.  Smith,  and  with  his  authority,  that  the  defendant  should 
quit  and  deliver  up  to  the  plaintiff  H.  T.  Coles,  and  that  the  plaintiff 
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H.  T.  Coles,  for  and  on  behalf  of  himself  and  the  said  other  plaintiff, 
C.  Smith,  should  take  possession  of  the  said  chambers,  with  the  ap- 
purtenances, before  the  said  24th  of  June,  1848,  to  wit,  on  the  12th 
of  June,  1848,  and  that  in  consideration  thereof,  the  defendant  should 
be  discharged  from  all  liability  to  pay  any  further  rent  or  other 
compensation  which  would  otherwise  become  due  for  the  holding, 
occupying  or  enjoying  of  the  said  chambers  with  the  appurtenances. 
And  further,  that  in  pursuance  of  the  said  agreement,  he,  the  defend- 
ant, afterwards,  to  wit,  on  the  said  12th  of  June,  1848,  being  before 
the  said  24th  of  June,  1848,  and  before  the  commencement  of  this 
suit,  did  quit  and  deliver  up  possession  of  the  said  chambers  with  the 
appurtenances  to  the  plaintiff  H.  T.  Coles,  and  the  plaintiff  H.  T. 
Coles,  for  and  on  behalf  of  himself  and  the  said  other  plaintiff,  C. 
Smith,  and  with  his  authority,  then  accepted  such  possession  in 
pursuance  and  on  the  terms  of  the  agreement  in  this  plea  mentioned, 
and  in  discharge  of  the  liability  of  the  defendant  to  pay  any  more  or 
further  rent  or  compensation  for  the  said  chambers,  with  the  appur- 
tenances. And  the  plaintiff  H.  T.  Coles  then,  with  the  authority  of 
the  said  other  plaintiff,  C.  Smith,  then  entered  into  and  upon  the  said 
chambers  with  the  appurtenances,  and  thenceforth  hitherto  hath  re- 
mained and  continued  in  possession  thereof;  and  the  defendant  hath 
not,  since  he  so  quitted  and  gave  up  possession  of  the  same,  held,  used, 
or  enjoyed  the  same.     Verification. 

Eighth,  to  the  sum  of  84/.  parcel  of  the  said  sum  of  126/.  of  the 
rent  in  the  said  first  count  mentioned,  and  therein  alleged  to  have 
become  due  and  payable  from  the  plaintiffs  to  the  said  W.  J.  Heale, 
the  defendant  says,  that  after  the  making  the  said  agreement  in  the  said 
first  count  mentioned,  and  before  any  part  of  the  said  sum  of  84/. 
parcel  of  the  said  rent  in  this  said  first  count  became  due  and  payable 
from  the  plaintiffs  to  the  said  W.  J.  Heale,  and  before  the  24th  of 
June,  1848,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
12th  of  June,  1848,  the  plaintiff  H.  T.  Coles,  with  the  sanction  and 
authority  of  the  other  plaintiff,  C.  Smith,  with  force  and  arms,  &c, 
and  against  the  will  and  consent  of  the  defendant,  wrongfully  entered 
into  and  upon  the  said  demised  premises  with  the  appurtenances,  and 
then  ejected  and  expelled,  put  out  and  amoved  the  defendant  from 
the  possession,  use  and  occupation,  and  enjoyment  thereof,  and  kept 
and  continued  the  defendant  so  ejected,  expelled,  put  out  and  amoved 
from  thence  hitherto ;  and  the  defendant  hath  not  at  any  time  since 
such  entry  and  eviction  had  any  use,  possession,  occupation  or  enjoy- 
ment thereof,  or  derived  any  benefit  therefrom.     Verification. 

Eleventh,  as  to  the  said  second  and  third  counts  of  the  said  decla- 
ration, the  defendant  says,  that  after  the  making  of  the  promises  in  the 
said  second  and  third  counts  of  the  said  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  18th  of  June, 
1848,  by  a  certain  order  and  adjudication  then  made  by  the  Court  for 
the  Relief  of  Insolvent  Debtors  in  England,  held  at  the  court  house 
in  Portugal  Street,  in  the  county  of  Middlesex,  he,  the  defendant,  was 
duly  discharged  according  to  a  certain  act  of  Parliament  made  and 
passed  in  a  session  of  Parliament  held  in  the  first  and  second  years 

32* 
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of  the  reign  of  her  Majesty  Queen  Victoria,  being  "  An  Act  for  abol- 
ishing arrest  on  mesne  process  in  civil  actions  except  in  certain  cases, 
for  extending  the  remedies  of  creditors  against  property  of  debtors, 
and  for  amending  the  laws  for  the  relief  ot  insolvent  debtors  in  Eng- 
land," of  and  from  the  said  several  causes  of  action  in  the  said  second 
and  third  counts  of  the  said  declaration  mentioned,  and  each  of  them, 
which  said  order  remains  in  force.     Verification. 

Replication  to  the  sixth  plea,  that  the  defendant  of  his  own  wrong 
quitted  the  possession  and  occupation  of  the  said  chambers  with  the 
appurtenances,  because  the  plaintiffs  say,  that  on  a  certain  day,  to 
wit,  on  the  5th  of  December,  1846,  it  was  agreed  between  the  plain- 
tiffs and  the  defendant,  in  consideration  that  the  defendant  would  be- 
come tenant  of  the  said  chambers  to  the  plaintiffs  and  indemnify  and 
•  save  them  harmless  in  respect  of  the.  rent  thereof  in  manner  and  form 
as  in  the  first  count  of  the  declaration  mentioned,  that  in  case  the 
plaintiffs  should  five  notice  to  the  defendant  to  terminate  that  agree- 
ment, and  the  defendant  should  be  desirous  of  continuing  his  occupa- 
tion of  the  premises  as  tenant  to  the  said  W.  J.  Heale  or  his  assigns, 
then  and  in  such  case  that  the  plaintiffs  should  not,  either  jointly  or 
severally,  occupy  the  said  premises  or  interfere  to  prevent  any  arrange- 
ment which  the  defendant  might  be  desirous  of  making  for  contin- 
uing his  occupation  of  the  said  premises  under  the  said  W.  J.  Heale 
or  his  assigns.  And  the  plaintiffs  say  that  they  were  always  ready 
and  willing,  and  still  are  ready  and  willing,  to  penriit  and  suffer  the 
defendant  to  continue  the  occupation  of  the  said  chambers  under  the 
said  W.  J.  Heale,  and  that  they  did  not  interfere  to  prevent  the  de- 
fendant from  entering  into  any  arrangement  with  the  said  W.  J. 
Heale  as  therein  mentioned,  and  that  afterwards,  to  wit,  on  the  24th 
of  March,  1848,  the  plaintiffs  received  the  keys  of  the  outer  and  other 
doors  of  the  said  chambers  from  the  defendant,  and  afterwards  took 
possession  thereof  at  the  request  of  the  defendant,  to  the  intent  that 
they  might  be  able  to  let  the  said  chambers  for  the  benefit  of  the  de- 
fendant, and. that  they  refused  to  receive  the  keys  of  the  outer  and 
other  doors  of  the  said  chambers  from  the  defendant,  except  on  the 
terms  that  the  defendant  should  not  be  released  from  his  liability  in 
respect  thereof,  and  that  the  keys  of  the  outer  and  other  doors  of  the 
said  chambers  and  the  possession  of  the  said  chambers  were  received 
by  the  plaintiffs  from  the  defendant  on  no  other  terms  or  conditions 
than  on  the  terms  that  the  defendant  should  not  be  released  from  bis 
liability  under  the  agreement  in  the  first  count  of  the  declaration  men- 
tioned or  referred  to;  without  this,  that  all  the  estate,  term  and  inter- 
est, and  the  tenancy  of  the  defendant  in  the  said  chambers,  with  the 
appurtenances,  were  duly  surrendered  by  act  and  operation  of  law,  in 
manner  and  form  as  in  that  plea  alleged. 

Replication  to  the  seventh  plea,  that  it  was  not  agreed  by  and  be- 
tween the  plaintiff  H  T.  Coles,  for  and  on  behalf  of  himself  and  the 
plaintiff  C.  Smith,  and  the  defendant,  that  the  defendant  should  be 
discharged  from  all  liability  to  pay  any  further  rent  or  other  compen- 
sation which  should  become  due  in  respect  of  the  said  chambers  with 
the  appurtenances,  nor  was  possession  accepted  of  the  said  chambers 
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with  the  appurtenances  in  pursuance  of  the  alleged  agreement  in  that 
plea  mentioned  in  discharge  of  the  defendant's  liability  to  pay  any 
more  rent  or  compensation  for  the  said  chambers  with  the  appurte- 
nances, modo  et  formd. 

Replication  to  the  eighth  plea,  that  the  plaintiff  H.  T.  Coles  did  not 
eject,  expel,  put  out  and  amove  the  defendant  from  the  possession, 
use,  occupation,  and  enjoyment  of  the  said  chambers  with  the  ap- 
purtenances, with  the  sanction  and  authority  of  the  plaintiff  C.  Smith, 
in  manner  and  form  as  in  that  plea  alleged,  concluding  to  the  country. 

To  so  much  of  the  eleventh  plea  of  the  defendant  pleaded  to  the 
second  and  third  counts  of  the  declaration  as  relates  to  the  third 
count  of  the  declaration,  that  the  cause  of  action  in  the  third  count 
mentioned  accrued  to  the  plaintiffs  after  the  18th  of  June,  1848,  and 
after  the  making  of  the  order  and  adjudication  in  that  plea  mentioned. 
Verification. 

To  these  replications  the  defendant  demurred  specially. 

Willes,  (November  14,)  in  support  of  the  demurrers*  The  replica- 
tions are  bad,  and  the  pleas  good.  The  declaration  avers  that  the 
plaintiffs  were  tenants  of  certain,  chambers  to  Heale,  at  a  yearly  rent, 
and  that  in  consideration  that  they  would  underlet  the  chambers  to 
the  defendant,  he,  the  defendant,  promised  to  pay  Heale  the  rent,  or 
if  he  did  not,  to  indemnify  the  plaintiffs,  and  that  the  defendant  did 
not  pay  to  Heale  or  to  the  plaintiffs.  The  sixth  plea  states  a  surren- 
der by  operation  of  law  by  the  defendant  giving  up,  and  the  plaintiffs 
accepting  possession  of  the  premises ;  and  the  replication  to  that  plea 
by  way  of  special  traverse,  is  an  argumentative  denial  of  its  allega- 
tions, and  the  first  part  of  it  is  inconsistent  with  the  latter  part  The 
seventh  plea  alleges  an  agreement  between  the  defendant  and  one 
of  the  plaintiffs  on  behalf  of  himself  and  the  other  plaintiff,  that  the 
defendant  should  give  up  possession,  and  further  avers  that  possession 
was  given  up  in  pursuance  of  the  agreement ;  and  the  replication  to 
that  plea  is  bad  tor  duplicity,  inasmuch  as  it  puts  in  issue  not  only 
the  agreement,  but  the  performance  of  it  The  eighth  plea  alleges  an 
eviction  by  one  of  the  plaintiffs  with  the  consent  of  the  other ;  and 
the  replication  to  it,  as  well  as  that  to  the  seventh  plea,  is  bad  for  at- 
tempting to  put  in  issue  the  authority  of  the  plaintiff  Coles  to  act 
for  the  other  plaintiff,  Smith.  Wallace  v.  Kelsall,  7  Mee.  &  W.  264 ; 
s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  12,  and  Gore  v.  Wright,  8  Ad.  &  K 
118 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q,  B.  147.  The  replication  to  the 
eleventh  plea,  which  sets  up  the  discharge  of  the  defendant  under  the 
Insolvent  Act,  is  bad,  because  it  ought  to  have  traversed  the  discharge, 
or  there  should  have  been  a  new  assignment  Morrison  v.  Chadwiek, 
7  Com.  B.  Rep.  266 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  a  P.  189. 


T.  T.  Coles,  for  the  plaintiffs. 
[Jervis,  C.  J.     It  is  difficult  to  see  what  is  the  real  agreement  be- 
tween the  parties,  as  expressed  by  the  declaration :  whether  the  prom- 
ise is  to  pay  Heale  the  rent  due  from  the  plaintiffs,  or  to  pay  him  the 
rent  due  from  the  defendant  to  the  plaintiffs  under  their  demise.] 
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The  declaration  alleges  a  personal  contract  on  the  part  of  the  de- 
fendant, unconnected  with  the  relation  of  landlord  and  tenant  The 
case  is  analogous  to  that  of  Harley  v.  King-,  2  Cr.  M.  &  R.  18 ;  s.  c 
4  Law  J.  Rep.  (n.  s.)  Exch.  144,  where  it  was  held,  that  the  assignee 
of  a  lease  was  liable  for  a  breach  of  a  covenant  running  with  the 
land,  which  took  place  in  his  own  time,  though  the  action  was  not 
commenced  until  after  he  had  assigned  the  premises. 

[Jervis,  C.  J.  The  declaration  states  a  promise  to  pay  the  "  said 
rent"     What  rent  does  that  mean  ?] 

The  "  said  rent "  refers  to  the  amount,  (84/.,)  and  the  contract  is  for 
an  indemnity  for  the  payment  of  that  amount  The  inducement  to 
the  special  traverse  in  the  replication  to  the  sixth  plea  is  not  inconsist- 
ent with  any  rule  of  pleading.  As  to  the  seventh  plea,  it  is  double, 
and  the  plaintiffs  are  thereby  exposed  to  a  difficulty  in  replying  to  it. 
It  alleges  an  agreement  and  the  performance  of  it,  and  the  plaintiffs 
have  taken  issue  on  both  points,  as  they  constitute  together  but  one 
defence.  The  replication  to  the  eleventh  plea  must  be  held  to  amount 
to  a  new  assignment,  although  particular  words  may  be  omitted  from 
it  Monkman  v.  Shepherdson,  11  Ad.  &  E.  411 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.)  Q.  B.  134 

WilleSj  in  reply.  The  agreement  in  the  first  count  is  really  for  the 
defendant  to  pay  Heaje  the  rent  of  84/.  in  order  to  save  the  plaintiffs 
the  trouble ;  but  whether  the  contract  be  to  pay  rent  to  Heale,  or  to 
pay  the  rent  due  to  the  plaintiffs  under  their  demise  to  the  defendant, 
the  pleas  afford  good  answers  to  the  action.  The  declaration  must 
receive  a  reasonable  and  grammatical  construction ;  and  according  to 
the  doctrine  laid  down  in  Wolveridge  v.  Steward,  1  Cr.  &  M.  644 ; 
s.  c.  3  Law  J.  Rep.  (s.  s.)  Exch.  360,  the  rent  must  be  confined  to  the 
time  of  occupation. —  Cur.  adv.  vutt. 

Jervis,  C.  J.,  (November  25,)  asked  Coles  if  he  would  take  leave 
to  amend  his  replications,  which  he  declined  to  do,  and  his  Lordship 
delivered  the  judgment  of  the  Court.1  In  this  case  there  is  no  little 
difficulty  in  construing  the  first  count  of  the  declaration.  It  alleges 
that  the  plaintiffs  were  tenants  of  certain  chambers  to  one  Heale, 
at  the  rent  of  84Z.,  payable  quarterly,  and  that,  in  consideration  that 
they  would  demise  and  underlet  the  chambers  to  the  defendant  to 
hold  as  their  tenant  at  a  rent  of  84/.,  payable  quarterly,  he  promised 
them  that  he  would  pay  the  said  rent  to  Heale,  and  that  if  he  should 
not  do  so  he  would  indemnify  them  in  respect  thereof,  and  would 
pay  the  same  to  them.  The  declaration  then  avers,  that  the  plain- 
tiffs did  let  the  chambers  to  the  defendant  on  the  terms  aforesaid,  and 
that  under  that  demise  he  held  the  chambers;  that  large  sums  of 
money,  parcel  of  the  rent  aforesaid,  became  due  from  the  plaintiffs 
to  Heale ;  that  the  defendant  did  not  pay  it  to  Heale ;  that  the  plain* 
tiffs  paid  him,  and  requested  the  defendant  to  pay  them ;  but  he  hath 
not  done  so,  &c.     It  is  not  easy  to  say  whether,  by  this  statement, 

1  Jervis,  C.  J.,  Williams,  J.,  and  Talfourd,  J. 
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the  plaintiffs  mean  to  allege  the  contract  to  have  been  that  the  de- 
fendant promised  to  pay  Heale  the  rent  due  from  them  to  Heale,  or 
the  rent  dne  from  the  defendant  to  them  under  the  demise  which  is 
the  consideration  for  his  promise.  But  whichever  may  be  meant,  the 
plaintiffs  cannot,  we  think,  be  understood  as  intending  to  allege  that 
the  defendant's  promise  to  pay  Heale  was  to  extend  further  than  his 
liability  to  pay  rent  under  his  own  tenancy  to  the  plaintiffs ;  and, 
consequently,  we  are  of  opinion,  that  the  sixth  plea,  which  is  ad- 
dressed to  842.,  parcel  of  the  rent  mentioned  in  the  first  count,  and 
which  sets  up  as  a  defehce  that  before  it  grew  due  from  the  plaintiffs 
to  Heale,  the  tenancy  of  the  defendant  to  the  plaintiffs  had  ended  by 
a  surrender  by  operation  of  law,  is  a  good  plea ;  the  plaintiffs  have 
replied  to  it  by  way  of  special  traverse.  To  this  replication  the  de- 
fendant has  demurred  specially,  on  the  ground  that  the  inducement 
is  inconsistent  and  incongruous  with  the  traverse ;  and  we  think  that 
it  plainly  is  so,  and  therefore  our  judgment  on  this  demurrer  must  be 
for  the  defendant 

The  seventh  plea  is  likewise  addressed  to  the  same  sum  of  842., 
and  it  alleges  that  before  it  became  due  from  the  plaintiffs  to  Heale, 
it  had  been  agreed  by  and  between  the  plaintiff  Coles,  for  and  on 
behalf  of  himself  and  the  plaintiff  Smith,  and  with  his  authority, 
and  the  defendant,  that  the  defendant  should  quit  and  deliver  up  the 
possession  of  the  chambers  to  the  plaintiff  Coles,  and  that  in  consid- 
eration thereof  the  defendant  should  be  discharged  from  all  further 
liability  to  pay  any  rent  for  the  chambers,  and  that  the  defendant  did 
accordingly  deliver  up  possession  to  the  plaintiff  Coles,  which  he,  on 
behalf  or  himself  and  the  plaintiff  Smith,  accepted.  Construing  the 
first  count  of  the  declaration  as  we  do,  we  think  this  plea  also  sets 


up  a  good  defence  by  way  of  executed  contract,  according  to  the  case 
of  Gore  v.  Wright  The  plaintiffs  have  replied  to  this  plea,  by  trav- 
ersing that  it  wTas  agreed  by  and  between  the  plaintiff  Coles,  K>r  and 


on  behalf  of  himself  and  the  plaintiff  Smith  and  the  defendant,  that 
the  defendant  should  be  discharged  from  liability  to  pay  any  further 
rent,  and  that  possession  was  accepted,  in  pursuance  of  the  alleged 
agreement  in  discharge  of  the  defendant's  liability,  in  manner  and 
form,  &c.  To  this  replication  the  defendant  has  specially  demurred, 
on  the  ground  that  it  is  double  and  multifarious,  inasmuch  as  the 
plaintiffs  have  denied  not  only  the  agreement  alleged,  but  also  the 
acceptance  of  the  possession  of  the  chambers  in  pursuance  thereof. 
It  is  unnecessary  for  us  to  decide  whether  this  is  a  sufficient  cause 
of  demurrer,  or  whether  the  plaintiffs  are  entitled  by  their  replication 
to  deny  the  whole  of  the  matters  alleged  in  the  plea,  as  constituting 
a  single  point  of  defence,  because  we  are  of  opinion  that  the  replica- 
tion is  bad  for  another  cause,  not  specially  assigned,  but  which  we 
regard  as  an  objection  of  substance,  viz.,  that  the  traverse  is  too  large 
by  reason  of  including  the  allegation  in  the  plea  of  the  agreement 
therein  mentioned  having  been  made  by  the  plaintiff  Coles,  for  and 
on  behalf  of  the  plaintiff  Smith  as  well  as  of  himself.  The  case  of 
Wallace  v.  Kelsall  appears  to  us  to  prove  that  the  plea  would  contain 
a  good  bar  without  this  allegation,     if  this  be  so,  the  traverse  is  bad 
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(and  in  our  opinion  bad  on  general  demurrer)  if  it  would  put  the 
defendant,  on  the  trial  of  the  issue,  under  the  necessity  of  proving 
the  allegation  in  order  to  obtain  a  verdict.  And  we  have  come  to 
the  conclusion  that  this  would  be  the  effect  of  the  traverse  after  con- 
sidering the  authorities  relating  to  the  point,  the  principal  of  which 
are  cited  and  fully  discussed  in  the  judgment  of  the  Court  of  Ex- 
chequer, in  the  late  case  of  Lush  v.  Russell,  19  Law  J.  Rep.  (n.  s.) 
Exch.  344,  though  the  decision  itself  of  that  case  does  not  at  all 
govern  the  present  point  Therefore  on  this  demurrer  also  our  judg- 
ment must  be  for  the  defendant 

The  eighth  plea  is  also  addressed  to  the  same  sum  of  84/.,  and 
alleges  that  before  it  became  due  from  the  plaintiffs  to  Heale,  the 
plaintiff  Coles,  with  the  sanction  and  authority  of  the  plaintiff 
Smith,  evicted  the  defendant  from  the  chambers.  The  plaintiffs  have 
replied  traversing  that  the  plaintiff  Coles  evicted  the  defendant  with 
the  sanction  and  authority  of  the  plaintiff  Smith.  To  this  replica- 
tion the  defendant  has  demurred,  and  it  appears  to  us  to  be  open  to 
the  same  objection*  as  the  replication  to  the  seventh  plea,  viz.,  that 
the  traverse  is  too  large,  by  reason  of  including  the  immaterial  alle- 
gation that  the  eviction  was  authorized  by  the  plaintiff  Smith.  On 
this  demurrer,  therefore,  our  judgment  must  likewise  be  for  the 
defendant 

The  eleventh  plea  is  addressed  to  the  second  and  third  counts  of 
the  declaration,  (the  former  being  for  use  and  occupation,  and  the 
latter  on  an  account  stated,)  and  it  avers  that  after  the  causes  of  ac- 
tion accrued,  and  before  action  brought,  the  defendant  was  dis- 
charged by  the  order  and  adjudication  of  the  Insolvent  Court  The 
plaintiffs  have  replied  as  to  so  much  of  this  plea  as  relates  to  the 
third  count,  that  the  cause  of  action  accrued  after  the  order  and 
adjudication  in  the  plea  mentioned.  To  this  replication  the  defend- 
ant has  demurred  specially,  on  the  ground  of  its  amounting  merely 
to  an  argumentative  denial  of  the  allegation  in  the  plea  that  the  order 
and  adjudication  were  made  after  the  causes  of  action ;  and  as  this 
is  plainly  a  fatal  objection  to  the  replication,  our  judgment  on  this 
demurrer  also  must  be  for  the  defendant — Judgment  for  the  de- 
fendant. 


Jones  v.  Ives.1 

November  12, 1850. 

Practice  —  Award —  Taxation  of  Costs. 

Where  the  cause  and  all  matters  in  difference  were  referred  by  order  of  nisi  prius,  and  the 
costs  of  the  cause  were  to  abide  the  event,  and  the  arbitrator  found  that  there  was  no 
other  matter  in  difference  than  the  subject  matter  of  the  action,  and  ordered  a  verdict  to 
be  entered  for  the  plaintiff,  the  Court  refused  to  allow  the  plaintiff  to  sign  judgment  ani, 
tax  die  costs  before  the  expiration  of  the  term  after  the  award  was  made,  and  within, 
which  the  defendant  might  move  to  set  the  award  aside. 


i  20  Law  J.  Rep.  (n.  s.)  C.  P.  69.    15  Jur.  107. 
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T.  Jones  moved  for  a  rule  calling  on  the  defendant  to  show  cause 
why  the  plaintiff  should  not  be  allowed  to  sign  judgment,  and  the 
Master  grant  his  allocatur  for  the  plaintiff's  costs.  The  cause  and 
all  matters  in  difference  between  the  parties  were  referred  by  an  order 
of  Nisi  Prius  at  the  sittings  in  Easter  term  last ;  the  costs  of  the 
cause  were  to  abide  the  event,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator.  The  arbitrator,  by  his  award,  which 
was  made  in  June  last,  ordered  the  verdict  to  be  for  the  plaintiff  for 
50/.,  and  directed  the  defendant  to  pay  the  costs  of  the  cause  and  of 
the  reference.  There  was,  in  fact,  no  other  matter  in  difference  be-- 
tween  the  parties  than  the  subject  matter  of  the  action,  and  so  the 
arbitrator  found.  The  Master  taxed  the  plaintiff's  costs,  but  he 
refused  to  give  his  allocatur,  because  he  said  the  defendant  ought  to 
have  the  whole  of  Michaelmas  term  to  apply  in  to  set.  aside  the 
award.  Although  it  is  admitted,  that  as  the  reference  was  of  all 
matters  in  dispute,  and  was  not  confined  to  the  action,  the  defendant 
has  all  the  term  to  apply  in  to  set  aside  the  award,  yet  still,  it  is  sub- 
mitted, the  plaintiff  is  not  bound  to  wait  until  the  end  of  the  term. 
In  Cromer  v.  Churl,  15  M.  &  W.  310 ;  s.  c.  15  Law  J.  Rep.  (n.  s.) 
Exch.  263,  where  a  verdict  was-  taken  by  consent  for  the  plaintiff  at 
Nisi  Prius,  subject  to  the  certificate  of  a  barrister,  and  he  gave  his 
certificate  directing  the  verdict  to  stand  for  a  certain  amount,  it  was 
held,  that  final  judgment  might  be  signed  immediately  on  the  entry 
of  this  verdict;  and  in  Little  v.  Newton,  1  Man.  &  G.  978;  s.  c.  3 
Jur.  246,  the  cause  and  all  matters  in  difference  were  referred  by 
agreement,  and  the  award  having  directed  that  the  costs  of  the  cause 
and  of  the  award  should  be  paid  by  the  defendant,  it  was  held,  that 
the  plaintiff  was  entitled  to  have  these  costs  taxed  at  once,  without 
waiting  for  the  expiration  of  the  time  during  which  the  defendant 
would  be  at  liberty  to  move  to  set  the  award  aside.  [Jervis,  C.  J., 
referred  to  Hobdell  v.  Miller,  2  Scott's  N.  R.  163.  In  that  case, 
where  the  reference  was  of  the  cause  and  all  matters  in  difference  by 
order  of  Nisi  Prius,  and  upon  application  for  a  rule  to  show  cause 
why  the  Master* should  not  proceed  to  tax  the  plaintiff's  costs,  coun- 
sel contended  that  the  plaintiff  was  not.  prevented  from  having  his 
costs  at  once  taxed,  and  cited  Hayward  v.  Phillips,  6  Ad.  &  El.  119 ; 
s.  c.  1  Jur.  102,  and  Doe  d.  Madkins  v.  Horner,  8  Ad.  &  El.  235 ;  s.  a 
2  Jur.  417,  upon  which  occasion  Maule,  J.,  said,  "  The  first  of  the 
cases  cited  has  little  to  do  with  the  present  case,  and  the  last  noth- 
ing." How  can  the  plaintiff  have  costs  taxed  before  it  is  certain  that 
he  can  sustain  the  award  ?]  The  case  of  Little  v.  Newton  is  in  op- 
position to  that  [Maule,  J.  —  All  that  was  allowed  to  be  done  in 
Little  v.  Newton  has  been  done  in  the  present  case;  and  that  case, 
so  far  from  opposing,  was  decided  in  support  of  Hobdell  v.  Miller.] 
The  taxation  of  the  costs  without  the  Master's  allocatur  is  worthless ; 
and,  indeed,  the  costs  cannot  be  said  to  be  taxed  without  it.  The 
reason  for  allowing  the  costs  to  be  taxed  in  the  cases  cited  equally 
applies  to  what  is  now  asked  by  the  plaintiff;  it  is,  that  he  may  not 
be  delayed  in  putting  the  judgment  in  execution  immediately  after 
the  expiration  of  the  time  within  which  the  defendant  may  move  to 
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set  the  award  aside.  Jervis,  C.  J.  —  The  two  cases  of  Little  v.  New- 
ton and  Hobdell  v.  Miller  are  perfectly  reconcilable.  The  distinc- 
tion is  well  pointed  out  by  the  Solicitor  General  in  his  argument  in 
Little  v.  Newton,  "  the  reference  there  (viz.,  in  Hobdell  v.  Miller)  being 
by  an  order  of  Nisi  Frius,  and  there  being  a  verdict  entered  for  the 
plaintiff"  Where  the  reference  is  by  agreement  only,  the  arbitrator 
is  the  person  to  tax  the  costs,  which  he  may  do  by  substituting  the 
officer  of  the  Court  to  fix  the  amount  of  the  costs;  and  the  costs 
then,  when  taxed,  become  part  of  the  award.  The  costs,  therefore, 
are  in  that  case  intended  by  the  parties  to  be  taxed  at  once,  and  there 
is  no  occasion  to  wait ;  but  where  the  reference  is  by  order  of  Nisi 
Print,  the  taxing  of  the  costs  must  follow  the  ordinary  course,  which 
must  be  when  judgment  can  be  signed,  which,  in  the  present  case, 
cannot  be  until  after  the  expiration  of  the  term.  —  Rule  refused. 


CRE8WICK   V.    HARRI8ON.1 
November  28, 1860. 

Arbitration —  Award  de  Framissis — 1  8f  2  Vict.  c.  110,  s.  18  —  Order 

to  pay  —  Attachment. 


A  cause  and  all  matters  in  difference  between  the  parties  were,  by  a  judge's  order  after 
joined,  referred  to  an  arbitrator,  who  recited  the  order  of  reference,  and  made  his  award 
"  of  and  concerning  the  premises  so  referred  as  aforesaid : "  — 

BM,  that  the  award  was  final,  although  the  arbitrator  had  not,  in  express  terms,  adjudicated 
upon  a  matter  submitted  to  him.  q 

The  plaintiff  having  obtained  a  rule  calling  on  the  defendant  to  show  cause  why  he  should 
not  pay  a  sum  of  money,  pursuant  to  the  award,  the  Court,  being  of  opinion  that  it  was 
not  a  case  in  which  they  would  have  granted  an  attachment,  discharged  the  rule. 

Semble,  the  I  &  2  Vict  c  110,  s.  18,  was  intended  to  apply  to  rules  made  according  to  the 
then  existing  practice  of  the  Courts,  and  not  to  introduce  a  new  practice  of  making  rules 
such  as  that  sought  to  be  made  absolute  in  the  present  case.  * 

The  case  of  Gyde  v.  Boucher,  5  Dowl.  127,  doubted. 

A  rule  had  been  obtained  by  the  defendant,  calling  upon  the  plain- 
tiff to  show  cause  why  the  award  in  this  case  should  not  be  set  aside, 
on  the  ground  that  it  was  not  final  and  conclusive,  as  the  arbitrator 
had  not  decided  all  the  matters  in  difference  between  the  parties.  It 
appeared  from  the  affidavits,  that  the  plaintiff  was  the  public  officer 
of  the  Sheffield  and  Rotherham  Joint-stock  Banking  Company,  and 
the  defendant  was  their  late  manager.  The  action  was  assumpsit  for 
money  had  and  received.  Plea,  amongst  others,  accord  and  satisfac- 
tion. The  cause  and  all  matters  in  difference  were,  after  issue  joined, 
referred  to  an  arbitrator  by  a  judge's  order,  with  power  to  the  Court 
to  refer  the  matters  back  to  the  arbitrator.  Upon  the  reference,  the 
company  sought  to  charge  the  defendant  with  liabilities,  comprised 
in  their  particulars  of  demand,  extending  over  eleven  years,  up  to  the 

i  20  Law  J.  Rep.  (if.  s.)  C.  P.  56.    15  Jar.  106. 
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3d  April,  1848 ;  in  answer  to  which  the  defendant  proved,  that,  in 
pursuance  of  agreement  of  that  date  between  himself  and  the  soli- 
citor to  the  company,  he  had,  at  a  meeting  of  the  directors,  deposited 
with  them  his  title-deeds  to  certain  property  at  T.,  as  a  security  for 
2700/. ;  and  the  agreement  contained  these  words :  "  The  above 
2700/.  to  be  accepted  in  full  of  all  demands."  Subsequently,  the 
company,  having  discovered  that  other  sums  than  those  comprised 
in  the  particulars  of  demand  were  due  to  them  from  the  defendant 
prior  to  the  3d  April,  1848,  brought  them  also  before  the  arbitrator ; 
and  as  to  these  the  defendant  pleaded  the  Statute  of  Limitations, 
•  nd  also  contended  that  the  agreement  was  a  good  answer  to  the 
tvhole  demand,  but  that,  if  the  arbitrator  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover  more  than  2700/.,  and  that  the  deliv- 
ery of  the  deeds  was  an  accord  only,  and  not  a  satisfaction,  neverthe- 
less the  defendant  was  entitled  to  bring  a  cross  action  against  the 
company  for  a  breach  of  it,  or  a  suit  in  equity  for  a  specific  perform- 
ance ;  and  that  this  was  a  matter  in  difference  for  the  arbitrator  to 
determine.  The  award  was  published  on  the  28th  October,  1850, 
which,  after  the  usual  recitals,  was  in  these  words :  "  I  do  make  and 
publish  this  my  award  in  writing  of  and  concerning  the  premises  so 
referred  as  aforesaid  —  that  is  to  say,"  &c.  The  arbitrator  then 
found  each  issue  joined  in  the  action  in  favor  of  the  plaintiff,  and 
awarded  that  the  defendant  should  pay  to  the  company  the  sum  of 
8139/.,  and  that  the  same  should  be  received  by  them  in  full  satisfac- 
tion of  their  demands  so  referred  to  him  as  aforesaid ;  and  that  the 
title-deeds  should  be  held  by  them  as  a  security  for  2700/.,  and  inter- 
eat  at  5/.  per  cent.,  parcel  oi  the  said  8139/.,  down  to  the  6th  Novem- 
ber :  that  on  payment  of  the  2700/.  and  interest  on  the  6th  Novem- 
ber, the  company  should  deliver  up  the  title-deeds;  and  on  payment 
of  the  residue,  should  give  a  release  of  all  claims  whatsoever,  &c 
.The  submission  was  subsequently  made  a  rule  of  Court 

Cowling'  now  showed  cause.  The  award  sufficiently  shows  that 
the  defendant's  right  to  a  cross  action  has  been  decided,  for  it  directs 
that  the  title-deeds  are  to  be  held  as  a  security  for  2700/.,  and  to  be 
delivered  up  on  payment  of  that  sum  ;  and  on  payment  of  the  resi- 
due, the  defendant  is  to  be  released  forever.  The  defendant,  by  his 
affidavit,  says  that  the  arbitrator  does  not  appear  to  have  decided  all 
matters  in  difference;  but  in  1  Wms.  Saund.  33  a,  note  (6,)  it  is 
said,  "  And  it  should  seem,  that  even  where  there  is  no  award  of  gen- 
eral releases,  the  silence  of  the  award  as  to  some  of  the  matters  sub- 
mitted, and  brought  before  the  arbitrator,  does  not,  per  se,  prevent  it 
from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by  the 
submission.  An  award  is  good,  notwithstanding  the  arbitrator  has 
not  made  a  distinct  adjudication  on  each  or  any  of  the  several  dis- 
.  tinct  matters  submitted  to  him,  provided  it  does  not  appear  that  he 
has  excluded  any."  Gray  v.  Gfwennap,  1  B.  &  Al.  106.  Hayttar  v. 
Ellis,  3  Moo,  &  P.  503.  Wynne  v.  Edwards,  12  M.  &  W.  708 ;  s.  a' 
13  Law  J.  Rep.  (n.  s.)  Exch.  222 ;  and  Dunn  v,  WarUers,  9M.&W. 
293 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  188,  are  authorities  for  that 
vol.  i.  33 
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proposition.  This  award,  being  de  prcemissis,  is  sufficient :  Craven  v. 
Craven,  7  Taunt.  644,  in  which  case  Gibbs,  C.  J.,  says,  "  An  award 
concerning  the  matters  in  difference  is  equivalent  to  an  award  on  the 
premises,  which,  according  to  my  recollection,  must  be  taken  to  be 
final,  as  to  all  matters  referred."  The  case  upon  the  authority  of 
which  the  present  rule  was  granted  ( Gyde  v.  Boucher,  5  Dowl.  127) 
is  inconsistent  with  the  other  cases,  and  thev  were  not  referred  to  on 
the  argument. 

Byles  and  Miller,  Serfs.,  in  support  of  the  rule.  The  award  is 
bad,  and  ought  to  be  referred  back  to  the  arbitrator.  The  question 
as  to  the  defendant's  right  to  a  cross  action  was  distinctly  raised  be- 
fore the  arbitrator,  and  that  question  it  does  not  appear  from  the 
award  that  he  has  decided ;  in  fact,  it  rather  appears  to  the  contrary, 
for  he  has  ordered  the  company  to  release  the  defendant,  but  has 
not  ordered  him  to  release  them.  There  ought  to  have  been  an 
award  of  mutual  releases,  or  something  equivalent  to  it:  "of  and 
concerning  the  premises  "  is  insufficient  Gyde  v.  Boucher  is  directly 
in  point ;  and  in  the  conflict  of  authorities  the  principle,  as  stated,  in 
Dunn  v.  Warlters,  by  Lord  Abinger,  favors  the  defendant  In  that 
case  the  award  was  "of  and  concerning  the  premises;"  and  his 
Lordship  said,  "  If  this  matter  had  been  res  Integra,  I  should  cer- 
tainly have  been  disposed  to  think  that  this  award  was  void  ;  but  we 
are  bound  by  the  authorities  which  have  been  referred  to,  and  cannot 
set  it  aside." 

The  plaintiff  had  also  obtained  a  cross  rule  calling  upon  the  de- 
fendant to  show  cause  why  he  should  not  pay  to  the  Sheffield  and 
Rotherham  Joint-stock  Banking  Company  the  sum  of  8139Z.  8s.,  pur- 
suant to  the  award. 

Byles  and  Miller,  Serfs.,  showed  cause.  This  is  not  a  case  in 
which  the  Court  will  make  an  order  upon  the  defendant  to  pay  this 
money,  under  the  1  &  2  Vict.  c.  110,  s.  18,  for  they  would  not  grant 
an  attachment  for  disobedience  to  the  award.  The  justice  of  the 
case  will  be  met  by  leaving  the  plaintiff,  who  contends  for  the  valid- 
ity of  the  award,  to  bring  his  action  upon  it. 

Cmcling,  in  support  of  the  rule.  This  is  entirely  a  matter  for  the 
discretion  of  the  Court,  and  since  the  1  &  2  Vict  c.  110,  it  has  been 
usual  to  grant  such  orders  on  the  ordinary  affidavit  [Matde,  J.  — 
This  Court  is  fallible,  and  the  House  of  Lords  may  take  a  different 
view  of  the  award.  The  defendant,  therefore,  says  that  the  plaintiff 
should  be  left  to  his  action  on  it] 

Jervis,  C.  J.  I  think  that  the  defendant's  rule  must  be  discharged. 
The  object  of  it  is,  I  understand,  to  have  the  whole  matter  re- 
,  opened  before  the  arbitrator,  and  not  merely  to  rectify  any  supposed 
mistake  ia  the  award.  Bu£  I  think  that  there  are  no  grounds  for 
this,  for  in  my  opinion  the  award  is  final  and  conclusive.  This  rule 
was  granted  out  of  deference  to  a  decision  of  my  brother  Coleridge, 
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in  Gyde  v.  Boucher;  but  at  the  time  it  was  moved  for,  my  brother 
Williams  called  attention  to  the  note  in  1  Wms.  Saund.,  where 
several  authorities  expressly  against  the  application  were  collected ; 
in  fact,  the  case  of  Gyde  v.  Boucher  is  the  only  authority  in  favor  of 
it.  As  to  the  case  of  Dunn  v.  Warllers,  I  think  that  the  expression 
made  use  of  by  Lord  Abinger  has  been  pressed  too  far ;  he  does  not 
seem  to  me  to  say  that  he  decided  that  case  contrary  to  his  own 
opinion,  but  only  that,  had  it  not  been  for  the  current  of  authorities, 
he  should  have  required  more  time  to  consider  the  matter.  The 
other  Judges  expressed  no  doubts,  but  confirmed  the  previous  de- 
cisions, the  efFeet  of  which  is,  that  where  a  cause  and  all  matters  iii 
difference  between  the  parties  have  been  submitted  to  an  arbitrator, 
it  is  sufficient  if  he  awards  ^of  and  concerning  the  premises  referred." 
That  has  been  decided  in  all  the  cases  except  Gyde  v.  Boucher,  which 
wa3  referred  to  in  Dunn.  v.  War  Iters,  and  not  acted  upon.  As  to  the 
cross  rule  obtained  by  the  plaintiff,  I  think  that  that  ought  not  to  be 
made  absolute.  I  doubt  whether  the  stat.  1  &  2  Vict.  c.  110,  s.  18, 
meant  that  the  Court  should  make  an  order  to  pay  where  the  appli- 
cant has,  in  the  ordinary  course  of  practice,  his  remedy  by  judgment. 
Before  this  statute  no  such  orders  were  ever  made,  and  I  do  not  think 
it  authorizes  them  to  b8  made,  but  that  it  means  that  where,  by  the 
ordinary  practice  of  the  Courts,  an  order  is  made  for  the  payment  of 
money,  that  order  shall  have  the  effect  of  a  judgment.  At  all  events, 
I  have  a  sufficient  doubt  in  my  mind  as  to  the  effect  of  the  statute  to 
justify  me  in  refusing  to  make  this  order  to  pay.  The  plaintiff's  ride 
will,  therefore,  be  discharged. 

Maule,  J.  I  also  think  that  fhis  award  is  good,  being  made  de 
prcemissis.  What  Lord  Abinger  says  in  Dunn  v.  War  Iters  is,  not 
that  he  would  have  decided  otherwise,  except  for  the  cases,  but  that 
he  would  have  further  considered  the  matter;  and  knowing  well  the 
great  acuteness  of  Lord  Abinger,  I  am  satisfied  that  if  he  had  con- 
sidered it  ever  so  much,  he  would  have  come  to  no  other  conclusion 
than  that  to  which  his  learned  predecessors  had  come.  No  distinc- 
tion has  been  suggested  between  that  and  the  present  cose.  The 
whole  current  of  authorities  is  against  this  application,  and  one  case 
only  in  its  favor,  which  may  possibly  be  distinguishable,  but  not  on 
any  substantial  grounds.  I  cannot  but  think  that  Gyde  v.  Boucher 
is  at  variance  with  previous  decisions,  and  with  the  subsequent  one 
in  the  ♦Exchequer ;  and  if  the  alternative  be  now  to  overrule  that  one 
case,  or  to  decide  against  the  whole  current  of  authorities,  it  is  not  diffi- 
cult to  say  which  alternative  we  ought  to  adopt.  I  therefore  think, 
that  the  defendant's  rule  for  setting  aside  the  award  must  be  dis- 
charged. As  to  the  cross  rule,  I  go  a  long  way  with  the  opinion  ex- 
pressed by  the  Lord  Chief  Justice,  and  I  have  myself  said  something 
to  the  same  effect  on  a  former  occasion.  I  think  that  the  statute 
meant  this  —  that,  leaving  the  practice  of  the  Courts  with  regard  to 
orders  as  it  stood  before  the  act,  when  an  order  has  been  made,  it 
ahall  give  the  party  in  whose  favor  it  has  been  made  the  further 
remedy  of  execution  as  upon  a  judgment.     Though  that  has  been 
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my  opinion,  I  own  that  the  Courts  have  acted  otherwise,  and  have 
made  orders  which,  but  for  the  supposed  authority  of  the  statute,  no 
one  would  have  thought  of  asking  for.  The  Courts  have  said  that 
the  statute  is  a  reason  for  making  such  orders ;  but  I  think  such 
orders  are  in  the  nature  of  attachments,  and  them  it  is  always  in  the 
discretion  of  the  Court  to  grant  or  to  withhold,  and  they  are  only 
properly  granted  where  parties  contumaciously  refuse  to  perform  their 
duty  in  obedience  to  the  process  of  the  Court  The  present  is  not  a 
case  of  that  kind ;  and  although  there  are  no  grounds  Tor  setting  aside 
this  award,  yet  I  cannot  but  think  that  the  defendant  has  made  this 
application  bona  fide,  or,  at  any  rate,  that  he  may  have  done  so  ;  and 
if  that  be  the  case,  I  should  not  think  it  right  to  grant  an  attachment 
against  him.  It  might  be  that  we  were  wrong  in  holding  this  award 
to  be  good ;  and  if  we  were  wrong,  and  granted  an  attachment,  the 
defendant  would  be  precluded  from  rectifying  our  mistake  in  a  Court 
of  Error.  This  may  be  a  reason  for  leaving  the  plaintiff  to  his  action 
upon  the  award.  Then,  I  think,  if  there  is  not  sufficient  reason  to 
induce  us  to  grant  an  attachment,  that  we  ought  not  to  make  this 
order.  The  plaintiffs  rule  must,  therefore,  be  discharged.  —  Rules  dis- 
charged unthoui  costs. 


Callander  v.  Howard.1 

November  25,  1850. 

Costs  where  Issues  in  Fact  found  for  Plaintiff,  and  Judgment  for  De- 
fendant on  Demurrer  —  4  Ann.  c.  16,  s.  5. 

To  a  declaration  in  assumpsit  the  defendant  pleaded  sixteen  pleas ;  the  plaintiff  took  issue 
on  fifteen,  and  demurred  to  the  sixteenth,  which  went  to  the  whole  cause  of  action.  The 
fifteen  issues  were  tried,  and  found  for  the  plaintiff;  but  judgment  was  afterwards  given 
for  the  defendant  on  the  demurrer :  — 

Hdd,  that  the  plaintiff  was  entitled,  under  the  4  Ann.  c.  16,  s.  5,  to  the  costs  of  those  issues ; 
overruling  Partridge  v.  Gardner \  and  Howell  v.  Rodbard,  4  Exch.  R  303,  309;  affirming 
Bird  v.  Higginson,  5  Ad.  &  £1.  83 ;  and  Clarke  v.  Allatt,  4  Com.  B.  R.  335. 

Willes  (November  4)  obtained  a  rule  calling  upon  the  defendant 
to  show  cause  why  the  Master  should  not  review  his  taxation.  The 
action  was  assumpsit,  and  the  declaration  contained  three  counts 
by  the  drawer  against  the  acceptor  of  three  several  bills  of  exchange, 
and  also  counts  for  goods  sold  and  delivered,  money  paid,  interest* 
and  upon  an  account  stated.  To  this  there  were  sixteen  pleas  — 
four  to  the  first  count,  four  to  the  second,  three  to  the  third,  one  to 
the  fourth  and  fifth  counts,  and  four  to  the  whole  declaration.  Issues 
in  fact  were  taken  upon  all  the  pleas  except  the  fifteenth,  and  were 
all  found  for  the  plaintiff  at  the  trial  at  the  sittings  held  in  Guildhall 
after  Michaelmas  term,  1849.  To  the  fifteenth  plea,  which  was 
pleaded  to  the  whole  declaration,  there  was  a  demurrer,  which  was 

i  20  Law  J.  Rep.  (n.  b.)  C.  P.  66.    15  Jur.  130. 


DURING   THE   YEARS  1850   AND  1851.  389 

Callander  v.  Howard. 

argued  in  this  Court,  and  judgment  given  for  the  defendant,  in 
Trinity  term,  1850.  See  14  Jur.  672.  The  Master,  on  taxation, 
allowed  the  defendant  the  general  costs  of  the  cause,  exclusive  of  the 
costs  of  the  fifteen  issues  of  fact,  which  latter  costs  the  plaintiff 
claimed,  but  the  Master  refused  to  allow  them. 

Gray  (November  25)  showed  cause.  The  Master  was  right  in  his 
taxation.  The  plaintiff,  not  having  recovered  damages,  is  not  en- 
titled to  costs  under  the  statute  of  Gloucester,  nor  under  the  4  Ann. 
c.  16,  s.  5,  as  no  issue  in  fact  has  been  found  for  the  defendant.  In 
Yates  v.  Gun,  Barnes,  141,  the  earliest  case  in  point,  there  was  an 
issue  in  fact  and  a  demurrer;  and  this  Court  held,  that  the  plaintiff 
was  entitled  to  the  costs  of  the  issue  in  fact,  although  the  defendant 
succeeded  on  the  demurrer.  In  Cooke  v.  Sayer,  2  Burr.  753,  the 
Court  of  Queen's  Bench  refused  the  plaintiff  his  costs  under  the 
like  circumstances,  though  certainly  the  previous  case  of  Yates  v. 
Gun  was  not  cited.  Subsequently,  in  Bird  v.  Higginson,  5  Ad.  & 
El.  83 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  262,  the  Court  of  Queen's 
Bench  adopted  the  construction  put  upon  the  statute  by  this 
Court  in  Yates  v.  Gun,  and  expressed  themselves  dissatisfied  with 
the  decision  in  their  own  Court  in  Cooke  v.  Sayer.  This  Court, 
in  a  subsequent  case,  Clarke  v.  Allatt,  4  C.  B.  335,  concurred  with 
the  Court  of  Queen's  Bench  in  upholding  Yates  v.  Gun;  but  the 
Court  of  Exchequer,  in  Partridge  v.  Gardner,  4  Exch.  303;  s.  c. 
18  Law  J.  Rep.  (n.  s.)  Exch.  415,  and  Howell  v.  Rodbard,  Id.  309; 
s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  350,  after  time  taken  to  con- 
sider, overruled  Bird  v.  Higginson;  and  in  this  conflict  of  au- 
thorities, the  question  is,  Which  decision  will  this  Court  uphold? 
[Jervis,  C.  J.  —  Clarke  v.  Allatt  was  not  cited  to  the  Court  of  Ex- 
chequer, nor  do  they  appear  to  decide  upon  the  terms  of  the  statute.] 
The  Court  adopted  the  construction  put  upon  it  by  previous  de- 
cisions, and  relied  upon  Richmond  v.  Johnson,  7  East,  583,  which 
was  followed  by  several  similar  cases.  In  Richmond  v.  Johnson,  the 
defendant  pleaded  three  pleas,  on  which  issues  were  taken,  and  the 
plaintiff  succeeded  on  all  three.  The  Judge  certified  against  more 
costs  than  damages,  under  the  stat.  43  Eliz.  c.  6,  s.  2 ;  but  did  not 
certify,  under  the  statute  of  Anne,  that  the  defendant  had  probable 
cause  to  plead  the  several  matters.  The  Court  held  that  the  plain- 
tiff was  not  entitled  to  more  costs  than  damages.  The  effect  of 
which  decision  is,  that  here,  if  the  defendant  had  succeeded  on  some 
or  one  of  the  issues  in  fact,  the  statute  of  Anne  would  give  the 
plaintiff  his  costs,  but  it  does  not  apply  where  the  plaintiff  suc- 
ceeds on  all.  [  Williams,  J. —  That  is,  you  say,  the  plaintiff  here 
would  have  been  in  a  better  situation  if  he  had  failed  partially,  than 
he  is  now  that  he  has  succeeded  entirely.]  That  is  the  result  of  the 
authorities.  [  Williams,  J.  —  Sect.  5  says,  "  If  a  verdict  shall  be  found 
upon  any  issue  in  the  said  cause  for  the  plaintiff,  costs  shall  also  be 
given  in  like  manner."  What  does  "  costs  "  mean  ?]  The  costs  of 
that  issue.  [  Williams,  J.  —  Why,  then,  may  you  not  ascertain  how 
each  issue  is  found,  and  award  the  costs  accordingly  —  to  the  plain- 
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tiff,  the  costs  of  those  on  which  he  succeeds ;  to  the  defendant,  the 
costs  of  those  on  which  he  succeeds  ?]  The  latter  words  of  the  5th 
section  can  only  apply  to  issues  in  fact ;  and  then  Richmond  v.  John- 
son decides,  that  if  the  plaintiff  succeeds  on  all,  the  statute  does  not 
apply.  [  Williams,  J.  —  If  the  plaintiff  is  entitled  to  judgment  on  the 
whole  record,  as  in  Richmond  v.  Johnson,  he  gets  his  costs  without 
the  aid  of  the  statute  of  Anne.  But  if  the  defendant  obtains  judg- 
ment on  the  whole  record,  as  here,  the  plaintiff  is  not  entitled  to  the 
costs  of  those  issues  on  which  he  succeeds,  unless  the  statute  of 
Anne  applies.  Therefore,  there  is  an  obvious  distinction  between  the 
two  cases.] 

Willes,  in  support  of  the  rule.  In  the  other  courts,  no  doubt,  there 
is  a  conflict  of  authorities  on  this  point,  but  the  decisions  in  this  Court 
have  been  consistent.  Best,  C.  J.,  in  Newton  v.  Come,  4  Bing.  241, 
says, "  If  the  decisions  are  contradictory,  we  are  to  consider  the  reasons 
given  for  them  by  those  who  pronounced  them.  If  our  predecessors 
have  given  no  reasons  for  their  judgment,  or  the  reasons  given  for 
conflicting  judgments  are  equally  unsatisfactory,  we  are  to  put  that 
construction  on  the  statutes  which  our  own  unlettered  judgment  in- 
duces us  to  think  the  legislature  intended  should  be  put  on  them." 
That  rule  of  construction  is  applicable  here,  and  it  will  be  found  that 
the  reasons  given  for  the  decisions  in  Partridge  v.  Gardner,  and  Howell 
v.  Rodbard,  are  unsatisfactory.  It  was  there  said,  that  Richmond  v. 
Johnson  had  put  a  construction  upon  the  5th  section  of  the  statute  of 
Anne  which  had  been  universally  adopted,  until  the  Court  of  Queen's 
Bench  disregarded  it  in  Bird  v.  tligginson.  But  in  Richmond  v.  John- 
son, except  for  the  certificate  of  the  Judge  under  the  statute  of  Elizabeth, 
the  plaintiff  would  have  been  entitled  to  his  costs  under  the  statute  of 
Gloucester,  he  having  obtained  judgment  on  the  whole  record ;  to 
those  facts  the  Court  said  the  statute  of  Anne  had  no  reference.  That 
decision,  which  the  plaintiff  does  not  dispute,  has  manifestly  no  ap- 
plication to  a  case  where  the  plaintiff  scannot  get  costs  but  for  the 
statute  of  Anne ;  that  is,  where  the  defendant  has  obtained  judgment 
on  the  whole  record,  as  in  Partridge  v.  Gardner,  and  as  in  the  present 
case.  Suppose,  instead  of  fifteen  issues  of  fact  on  which  the  plaintiff 
succeeds,  and  one  of  law  on  which  the  defendant  succeeds,  there  had 
been  fifteen  issues  of  law  on  which  the  plaintiff  succeeded,  and  one 
issue  of  fact  on  which  the  defendant  succeeded ;  then,  according  to 
Partridge  v.  Gardner,  the  plaintiff,  although  he  would  not  be  entitled 
to  the  costs  of  the  fifteen  issues  of  fact  in  the  former  case,  would  be 
entitled  to  the  costs  of  the  fifteen  issues  of  law  in  the  latter.  Surely 
the  statute  did  not  mean  that  this  absurd  consequence  should  follow. 
[  Talfourd,  J.  —  Richmond  v.  Johnson  only  decides  that  the  certificate 
under  the  statute  of  Elizabeth  overrides  the  whole  record.] 

Jervis,  C.  J.  I  think  this  rule  should  be  made  absolute.  If  the 
case  were  free  from  authority,  it  might  be  necessary  to  refer  to  the 
statute ;  but  without  doing  that,  I  think  that,  so  far  as  this  Court  is 
concerned,  we  should  be  well  justified  in  holding  ourselves  bound  by 
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the  deliberate  decision  in  Clarke  v.  Allatt,  even  though  the  effect 
would  be  indirectly  to  overrule  the  decisions  of  the  Court  of  Exchequer. 
I  certainly  think  that  Court  would  not  have  construed  the  statute  in 
such  a  manner  as  to  overrule  not  only  the  case  of  Bird  v.  Higginson 
in  the  Court  of  Queen's  Bench,  and  the  older  authorities  in  this  Court, 
but  also  a  recent  case  in  this  Court,  had  they  been  aware  of  that  case, 
(  Clarke  v.  Allatt,)  which  does  not  appear  to  have  been  referred  to  by 
them.  But  in  order  to  show  that  our  present  decision  is  correct,  it 
may  be  necessary  to  look  to  the  authorities  on  the  subject,  and  also 
to  the  statute.  In  Yates  v.  Gun,  the  earliest  case  on  this  subject,  this 
Court  determined  that  the  plaintiff  was  entitled  to  costs  under  circum- 
stances like  the  present ;  and  a  like  decision  was  come  to  in  Clarke  v. 
Allatt.  So  far,  therefore,  as  this  Court  is  concerned,  their  decisions, 
as  Mr.  Willes  has  well  observed,  are  uniform.  The  case  of  Yates  v. 
Gun  was  followed  by  Bird  v.  Higginson,  in  which  the  Court  of 
Queen's  Bench  thought  a  previous  decision  of  their  own  Court  ( Cooke 
v.  Sayer)  was  unsatisfactory,  and  overruled  it  I  was  concerned  in 
Bird  v.  Higginson,  and  I  know  that  the  question  was  very  fully  con- 
sidered by  the  Judges  of  the  Court  of  Queen's  Bench,  and  their  judg- 
ment prepared  with  great  care  by  Littledale,  J.  In  that  case  the 
Court  treated  Richmond  v.  Johnson,  and  Hovard  v.  Cheshire,  as  inap- 
plicable to  this  question.  Those  cases  decided,  that  where  the  plaintiff 
Was  entitled  to  judgment  on  the  whole  record,  but  by  reason  of  col- 
lateral matters  the  judgment  did  not  carry  costs,  he  could  not  get  his 
costs  under  the  statute  of  Anne ;  and  I  think,  on  consideration,  it  will 
be  found  that  those  cases  do  not  bear  upon  the  present  question,  as 
the  Court  of  Exchequer  thought  they  did.  The  Court  of  Exchequer 
thought  themselves  bound  by  previous  decisions  to  adopt  a  different 
view  from  that  taken  in  Bird  v.  Higginson,  and  to  hold,  that  where  a 
plaintiff  obtains  a  verdict  on  every  issue  of  fact  in  the  cause,  but  is 
not  entitled  to  judgment  on  the  whole  record,  he  is  not  entitled  to 
the  costs  of  those  issues,  although  he  would  be  entitled  if  the  defend- 
ant had  succeeded  on  any  one  of  those  issues.  In  answer  to  that*  I 
think  my  brother  Williams,  in  the  course  of  the  argument,  suggested 
the  true  construction  of  the  statute.  If  it  only  applies  to  cases  where 
the  plaintiff  does  not  succeed  on  all  the  issues,  it  must  be  because,  if 
he  succeeds  upon  all,  he  gets  his  costs  without  its  aid  under  the  stat- 
ute of  Gloucester.  Now,  here  the  plaintiff  does  not  get  his  costs  under 
the  statute  of  Gloucester ;  but  in  Richmond  v.  Johnson  he  would  have 
got  them  under  that  statute  but  for  the  certificate,  as  he  obtained 
judgment  on  all  the  issues.  That,  therefore,  being  a  case  to  which 
the  statute  of  Anne,  which  only  applies  where  the  plaintiff,  independ- 
ently of  it,  could  not  get  his  costs,  was  wholly  inapplicable,  is  not  in 
point  as  regards  the  facts  either  of  Partridge  v.  Gardner  or  of  this 
case.  This  view  is  quite  consistent  with  the  construction  of  the  stat- 
ute. The  4th  section  enabling  the  defendant  to  plead  several  matters, 
the  5th  says,  "  If  such  matter  shall,  upon  demurrer  joined,  be  judged 
Insufficient,  the  costs  shall  be  given  at  the  discretion  of  the  Court ;  or 
if  a  verdict  shall  be  found  upon  any  issue  for  the  plaintiff,  costs  shall 
also  be  given  in  like  manner,"  &c.  That  I  take  to  mean,  if  the  de- 
fendant pleads  immaterial  matter,  he  must  pay  the  costs  of  it,  even 
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though  he  gets  judgment  generally  on  the  whole  record.  I  think, 
therefore,  that  the  construction  of  the  statute  well  warrants  the  decisions 
in  Bird  v.  ISgginson  and  Clarke  v.  Allatt,  and  that  Partridge  v.  Gard- 
ner and  Howell  v.  Rodbard  proceeded  on  a  misconception  of  the 
authorities  on  which  the  Court  relied.  Both  principle,  then,  and  au- 
thority well  warrant  our  present  decision  to  make  this  rule  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  the  decision  in 
Bird  v.  Higginson,  which  was  fully  considered,  was  consistent  with 
good  sense  and  propriety,  and  in  accordance  with  the  reasonable 
construction  of  the  words  of  the  statute ;  and  it  was  deliberately  acted 
upon  by  this  Court  in  Clarke  v.  Allatt.  But  it  appears  that  the  Court 
of  Exchequer,  since  the  decision  in  Clarke  v.  Allatt,  without  having 
their  attention  drawn  to  it,  have  overruled  Bird  v.  Higginson.  I,  for 
one,  should  not  hesitate  to  abandon  the  view  this  Court  took  in  Clarke 
v.  Allots  had  the  Court  of  Exchequer  pointed  out  any  fallacy  by  which 
the  Court  of  Queen's  Bench  was  misled  in  Bird  v.  Higginson,  or  any 
passage  of  the  statute  which  had  been  overlooked.  But  they  have 
not  done  so ;  and  I  can  see  no  reason  whatever  to  induce  me  to  de- 
part from  the  authority  in  this  Court. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  The  suggestion 
of  my  brother  Williams  in  the  course  of  the  argument  convinces  me 
that  the  words  of  the  statute  may  be  well  satisfied  by  holding  the 
plaintiff  to  be  entitled  to  his  costs  in  this  case,  where  there  has  been 
double  pleading,  although  he  has  not  failed  on  any  issue  of  fact.  It 
is  quite  obvious  that  the  conclusion  to  which  the  Court  of  Exchequer 
came  was  not  contemplated  by  the  legislature;  and  I  think  the  con- 
struction they  have  put  upon  the  statute  leads  to  absurdity  and  injus- 
tice. With  great  respect  for  that  Court,  I  think  there  is  no  reason 
why  we  should  depart  from  the  view  this  Court  has  already  expressed 
upon  this  matter.  —  Rule  absolute. 


Munday  v.  Stubbs.1 

November  16,  1850. 

Trespass  —  Messenger  in  Bankruptcy  —  Demand  of  Warrant  — 

12  Sf  13  Vict.  c.  106,  s.  107. 

A  messenger  of  the  Court  of  Bankruptcy,  who  takes  the  goods  of  a  stranger,  though  in  the 
bona  fide  belief  that  they  are  the  goods  of  the  bankrupt,  which,  by  the  warrant  of  the 
Court,  he  is  directed  to  take,  is  not  entitled  to  the  protection  of  the  12  &  13  Vict  c.  106, 
s.  107,  but  is  liable  to  an  action  of  trespass,  without  there  being  any  demand  of  the  pe- 
rusal of  such  warrant. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  taking 
the  plaintiff's  goods.    Plea,  not  guilty  by  statute.     At  the  trial,  before 

i  20  Law  J.  Rep.  (n.  s.)  C.  P.  59.*  14  Jar.  1027. 
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the  late  Chief  Justice,  at  the  Middlesex  sittings,  after  last  term,  the 
plaintiff  failed  to  show  an  interest  in  the  house,  the  same  being  the 
house  of  one  Bartlett,  who  had  become  a  bankrupt ;  but  the  plaintiff 
claimed  the  goods  on  the  premises  under  a  bill  of  sale  from  the  bank- 
rupt The  defendant,  who  was  a  messenger  of  the  Court  of  Bank- 
ruptcy, entered  the  house,  and  seized  the  goods,  bona  fide  believing 
them  to  be  the  property  of  the  bankrupt  The  defendant  acted  under 
a  warrant  from  the  Bankruptcy  Court,  directing  him  to  enter  the 
house  of  the  bankrupt,  and  any  other  place  where  his  foods  were,  or 
were  suspected  to  be,  and  to  seize  and  take  the  goods  of  the  bankrupt 
No  demand  having  been  made  by  the  plaintiff  to  see  the  warrant 
under  which  the  defendant  acted,  it  was,  amongst  other  things,  con* 
tended  that  the  plaintiff  ought  to  be  nonsuited.  The  learned  judge 
refused  to  nonsuit,  and  a  verdict  was  found  for  the  plaintiff,  damages 
70/.,  with  leave  to  the  defendant  to  move  the  court  for  a  rule  to  enter 
a  nonsuit,  or  a  verdict  for  the  defendant  In  the  early  part  of  this 
term  a  rule  nisi  accordingly  was  obtained  on  this  point,1  against  which 
cause  was  now  shown  by 

Byles,  Serf.,  and  Miller,  for  the  plaintiff.  It  is  submitted,  that,  if 
the  messenger  seizes  goods  of  another  person,  though  believing  them 
to  be  the  property  of  the  bankrupt,  for  the  seizing  of  whose  goods  he 
has  a  warrant,  it  is  not  necessary  that  there  should  be  any  demand 
and  perusal  of  such  warrant  The  107th  section  of  the  12  &  13  Vict 
c.  106,  which  relates  to  this  matter,  enacts,  u  that  no  action  shall  be 
brought  against  any  messenger,  or  his  assistants,  or  other  person  ap- 
pointed by  the  court,  for  any  thing  done  in  obedience  to  any  warrant 
of  the  court,  unless  demand  of  the  perusal  and  copy  of  such  warrant 
hath  been  made."  That  differs  from  the  159th  section  of  that  act, 
which  limits  the  bringing  of  actions  to  three  months  after  the  fact 
committed,  "  against  a  person  for  any  thing  done  in  pursuance  of  the 
act"  In  the  latter  case  the  party  would  be  entitled  to  the  protection 
of  the  act,  where  he  has  acted  in  the  bona  fide  belief  that  what  he  has 
done  was  in  pursuance  of  the  act,  although,  strictly,  what  he  has  done 
was  not  what  the  statute  authorized.  But,  with  regard  to  the  107th 
section,  the  protection  given  by  it  to  the  messenger  is  only  where  he 
has  acted  "  in  obedience  to  the  warrant,"  which  he  did  not  do  when  he 
took  the  goods  of  the  plaintiff,  the  warrant  ordering  him  only  to  take 
the  goods  of  the  bankrupt  If  the  warrant  has  been  issued  by  a  per- 
son who  has  no  jurisdiction  to  do  so,  the  messenger,  though  acting 
strictly  in  obedience  to  it,  would  need  protection ;  and  it  is  tor  such  a 
case  the  act  protects  him ;  but  it  was  never  intended  to  protect  him 
where  he  has  not  strictly  obeyed  the  warrant  The  24*  Geo.  2,  c.  44, 
s.  1,  is  analogous,  and  under  that  it  has  been  held,  that  a  constable  is 
not  protected  unless  he  has  acted  strictly  in  obedience  to  the  warrant, 
though  a  magistrate  is  protected  in  all  cases  where  he  acts  in  execu- 

1  The  rale  was  also  applied  for  on  the  ground  that  the  trespass  as  to  the  house  had 
failed ;  bat  the  Court  thought  the  trespasses  were  divisible,  and  refused  a  rule  oa 
that  point 
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tion  of  his  office.  Money  v.  Leach,  3  Burr.  1742 ;  Prestige  v.  Wood- 
man, 1  B.  &  Cr.  12;  Smith  v.  Wiltshire,  5  Moore,  322.  The  object  of 
sect  107  is  to  make  the*  petitioning  creditor  a  defendant  to  any  such 
action,  where  the  messenger  has  obeyed  the  warrant ;  out  here,  tf  the 
action  were  to  be  brought  against  the  petitioning  creditor,  he  would 
have  said  that  he  never  authorized  the  messenger  to  seize  the  goods 
of  the  plaintiff,  but  the  goods  of  the  bankrupt ;  and  the  plaintiff  would 
be  without  remedy,  if  he  could  not  sue  the  messenger. 

James,  Q.  C,  in  support  of  the  rule.  It  is  conceded  by  the  other  side 
that  the  messenger  acted  bona  fide,  and  that  he  believed  the  property 
he  took  was  the  property  of  the  bankrupt.  If,  then,  he  be  not  pro- 
tected from  an  action,  how  can  he  ever  be  protected  in  the  execution 
of  warrants  ?  The  same  rule  as  to  protection  applies,  as  laid  down 
in  the  cases  in  which  a  party  has  been  held  entitled  to  notice  before 
action^  where  he  has  had  reason  to  believe  that  he  has  been  acting  in 
pursuance  of  the  act.  [  Talfourd,  J.  —  Who  do  you  say  should  be 
liable  for  the  trespass  ?]  The  petitioning  creditor ;  he  it  is  who  puts 
the  messenger  in  motion,  and  who  substantially  is  the  party  causing 
the  goods  to  be  taken.  The  messenger  acts  merely  ministerially,  and 
it  was  never  intended  that  he  should  be  held  answerable  in  actions 
of  this  nature.  [Jems,  C.  J.  —  Suppose  a  warrant  was  issued  by  the 
petitioning  creditor,  directing  the  officer  to  take  A.  B.,  do  you  say  that 
the  petitioning  creditor  would  be  liable,  if,  under  such  a  warrant,  the 
officer  were  to  take  C.  D.  ?]  It  would  be  a  question  for  the  jury, 
whether  he  acted  bona  fide,  and  in  the  reasonable  belief  that  in  taking 
C.  D.  he  was  acting  in  obedience  to  the  warrant.  [Maule,  J.  —  Is 
reasonable  belief  any  thing  else  than  evidence  of  the  acting  being  bona 
fide  ?]  Yes ;  it  is  submitted  that  they  are  both  requisite.  It  was  so 
held  in  Kine  y.  Evershed,  10  Q.  B.  143 ;  11  Jur.  673,  where,  to  entitle 
the  defendant  to  notice  of  action  under  the  Malicious  Injuries  Act,  it 
was  held  not  enough  that  he  had  acted  bona  fide,  unless  he  had  reason- 
able belief  also  that  he  was  acting  under  the  authority  of  the  owner. 
[Panton  v.  Williams,  2  Q.  B.  169 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q,  B.  271, 
was  also  cited.]  What  is  acting  in  obedience  to  a  warrant  ?  Does  it 
mean  strict  obedience  ?  '[Jervis,  C.  J.  —  It  must  mean  such  obedience 
as  would  make  the  petitioning  creditor  liable  for  what  is  done  under 
it.]  It  is  submitted,  that,  in  this  case,  the  107th  section  substituted 
the  petitioning  creditor  as  defendant,  for  the  messenger. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
If  the  question  had  arisen  on  the  159th  section  of  the  act,  —  that  is  to 
say,  whether  the  action  had  been  commenced  before  the  time  limited 
by  that  section  had  expired,  —  then  the  authorities  cited  by  Mr.  James 
would  apply ;  but,  under  this  107th  section,  it  is  very  different.  The 
language  of  that  section  sufficiently  explains  it ;  it  shows,  that  if  the 
action  be  brought  without  a  demand  of  the  warrant,  when  it  is  re- 
quired that  such  demand  should  be  made,  the  petitioning  creditor  is 
to  be  made  a  defendant  It  is  certainly  plain  from  it,  that  the  act 
only  meant  to  give  the  messenger  protection,  when  he  has  acted  in 
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obedience  to  the  warrant,  and  the  petitioning  creditor,  who  caused 
the  warrant  to  be  issued,  is  liable.  It  is  manifest,  that,  if  the  mes- 
senger, professing  to  act  in  obedience  to  the  warrant,  were  to  arrest  a 
wrong  person,  the  petitioning  creditor  would  not  be  liable.  Under 
the  24  Geo.  2,  c.  44,  which  contains  a  similar  provision  to  the  present 
act,  the  constable  is  not  protected  unless  he  acts  in  obedience  to  the 
warrant ;  and  it  would  be  contrary  to  the  uniform  class  of  cases  on 
that  statute,  if  the  messenger,  in  such  a  case  as  this,  were  to  be  held 
justified. 

Maule,  J.  I  think  that  the  strict  and  literal  construction  of  the 
words  of  this  act  leads  to  the  conclusion  that  the  present  case  is  not 
one  to  which  the  protection  given  by  the  act  applies.  If  it  were  to 
apply,  the  defendant's  counseh  must  admit  that  there  would  be  a  bar 
in  a  case  in  which  no  analogous  statute  has  given  a  defence.  That 
would  be  contrary  to  both  the  statute  and  the  probable  intention  of 
the  legislature,  which  meant  only  that  when  the  messenger  has  done 
no  more  than  the  warrant  orders  him,  he  is  not  to  be  liable  for  any 
want  of  jurisdiction  in  issuing  the  warrant,  but  that  that  responsibility 
should  be  cast  on  the  petitioning  creditor.  And  it  is  but  reasonable 
and  fair  that  the  petitioning  creditor  should,  in  such  case,  be  respon- 
sible, and  not  the  person  who  is  only  a  ministerial  officer  acting  on 
his  behalf.  That  is  not  so  here ;  and  I  think,  therefore,  with  my  Lord, 
that  this  rule  should  be  discharged. 

Williams,  J.  I  am  of  the  same  opinion.  Mr.  James  has  not 
pointed  out  any  distinction  between  the  language  of  this  act  and  that 
of  the  24  Geo.  2,  c.  44.  It  is  sufficient,  therefore,  to  say,  that  this 
point  is  one  which  has  long  ago  been  settled  by  numerous  authorities. 

Talfourd,  J.  The  case  of  Parton  v.  Williams,  3  B.  &  Al.  330, 
which  was  decided  on  the  24  Geo.  2,  c.  44,  notices  the  distinction 
between  the  different  sections,  pointed  out  by  my  Lord.  There  a 
constable,  under  a  warrant  to  take  the  goods  of  A.  B.,  had  taken  those 
of  C.  D.,  and  it  was  objected  that  the  action  could  not  be  brought, 
because  it  had  not  been  brought  within  the  time  limited  by  the  act, 
and  also  because  there  had  been  no  previous  demand  of  a  copy  of 
the  warrant.  The  Court  granted  a  rule  upon  the  first  point,  but  re- 
fused it  on  the  latter,  because  the  constable  had  not  acted  in  obedience 
to  the  warrant  —  Rule  discharged. 
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Owen  v.  Van  Usteb.1 

November  11, 1850. 

Bill  of  Exchange  —  Bill  drawn  on  several^  accepted  by  one  — 

—  Company  —  Evidence  of  Membership. 

A  person  who  accepts  a  bill  addressed  to  himself  and  others  is  individually  liable. 

It  is  sufficient  evidence  to  prove  a  person  to  be  a  member  of  a  trading  company,  that  he  aad 
others  had  agreed  to  form  a  company,  and  that  business  had  been  carried  on  upon  die 
footing  of  the  agreement. 

'Where  a  bill  was  addressed  to  a  mining  company,  and  accepted  by  the  defendant  as  man- 
ager, and  it  was  shown  that  he  and  three  others  had  agreed  to  form  the  company,  aad 
that  the  mine  had  been  worked  on  the  footing  of  that  agreement :  — 

Held,  that  the  defendant  was  individually  liable  on  the  bill  as  a  member  of  the  company. 

The  case  of  Vice  v.  Lady  Anton,  7  B.  &  C.  409;  s.  c  6  Law  J.  Rep.  K.  B.S4,  commented 
upon. 

Assumpsit  on  a  bill  of  exchange. 

The  declaration  stated  that  the  plaintiff  on  the  26th  of  April,  1850, 
made  his  bill  and  directed  it  to  the  defendant,  and  required  the  defend- 
ant to  pay  to  the  order  of  the  plaintiff,  in  London,  100£,  three  months 
after  date,  and  that  the  defendant  accepted  the  said  bill,  &a 

Plea  —  that  the  defendant  did  not  accept. 

At  the  trial,  before  Cresswell,  J.,  at  the  Sittings  at  Guildhall,  in 
Michaelmas  term,  1850,  the  bill  was  produced.  It  was  directed  to 
ttThe  Allty  Crib  Mining  Company,  near  Talybout,  Aberystwyth 
and  was  accepted  u  For  the  Allty  Crib  Mining  Company,  pay- 
able at  Messrs.  Williams,  Deacon,  &  Co.'s.  W.  T.  Van  Uster, 
manager." 

On  the  part  of  the  defendant,  it  was  submitted  that  this  acceptance 
did  not  bind  the  defendant,  because  he  had  no  authority  to  accept, 
and  the  case  of  Leadbitter  v.  Farrow^  5  M.  &  S.  345,  was  cited.  A 
witness  was  called  to  prove  that  the  defendant  was  a  shareholder  in 
the  company,  and  he  stated  that  the  defendant  and  three  other  per- 
sons arranged  that  there  should  be  a  company  consisting  of  those 
four,  and  the  mine  was  afterwards  worked  on  that  footing. 

The  learned  Judge  asked  Byles,  Serj^  for  the  plaintiff,  whether 
there  was  not  a  variance,  and  whether  he  would  not  wish  to  amend ; 
and  Byles  having  elected  not  to  amend,  the  Judge  told  the  jury  that 
the  only  question  for  them  was,  whether  the  defendant  had  accepted 
or  not  The  jury  found  a  verdict  for  the  plaintiff,  with  101iL  9*. 
damages. 

Kingdon  now,  on  behalf  of  the  defendant,  moved  for  a  rale  nisi  for 
a  new  trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  evidence.  It  is  submitted,  that  the  defendant  was  not  liable 
individually  or  as  a  shareholder.  The  acceptance  was  not  according 
to  the  tenor  of  the  bill     The  action  ought  to  have  been  brought 

*  20  Law  J.  Rep.  (k.  s.)  C.  P.  6L 
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against  the  defendant  for  misrepresenting  that  he  had  authority  to 
accept  the  bill.  There  is  no  case  precisely  in  point ;  but  in  Polhill'v. 
Waiter,  3  B.  &  Ad.  114 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  92,  an  action 
was  brought  by  the  indorsee  against  the  acceptor  of  a  bill,  for  falsely 
representing  that  he  had  authority  to  accept  by  procuration,  and  was 
held  maintainable,  although  there  was  no  fraud  in  fact.  Lord  Ten- 
terden,  in  giving  judgment  in  that  case,  says  that  no  one  can  be  liable 
as  acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless  he  be 
an  acceptor  for  honor.  Davis  v.  Clarke,  7  Q.  B.  Rep.  16 ;  s.  c.  13 
Law  J.  Rep.  (n.  s.)  Q.  B.  305,  confirms  the  principle  laid  down  in 
PoUiill  v.  Walter.  Ex  parte  Buckley,  14  Mee.  &  W.  469 ;  s.  c  14 
Law  J.  Rep.  (x.  s.)  Exch.  341 ;  Wilson  v.  BarUirop,  2  Ibid.  863 ;  s.  c. 
6  Law  J.  Rep.  (n.  s.)  Exch.  251 ;  and  Jenkins  v.  Hutchinson,  18  Law 
J.  Rep.  (n.  s.)  Q,  B.  274,  are  authorities  to  show  that  the  defendant  is 
not  liable. 

[Maule,  J.  You  say  that  the  defendant  signs  for  four  persons,  and 
that  in  an  action  on  the  bill  he  can  plead  that  he  did  not  accept,  and, 
under  that  plea,  can  show  that  he  had  no  authority  from  the  others. 
Suppose  each  of  the  four  had  accepted,  and  an  action  was  brought 
against  one,  could  that  one  say  that  he  did  not  accept?] 

The  defendant  purports  to  accept  by  procuration,  and  does  not  rep- 
resent himself  to  be  a  member.  There  are  many  cases  which  show 
that  when  a  party  takes  billa  accepted  by  procuration,  he  has  notice 
to  make  inquiries  as  to  the  authority  of  the  acceptors. 

The  other  point  in  the  case  is,  that  there  was  not  sufficient  evidence 
to  show  that  the  defendant  was  a  shareholder  in  the  company.  It 
was  only  shown  that  an  agreement  had  been  entered  into  to  form  a 
company,  but  not  that  the  company  had  been  formed.  The  case  of 
Vice  v.  Lady  Anson,  7  B.  &  C.  409 ;  s.  c.  6  Law  J.  Rep.  K.  B.  24, 
shows  that  this  kind  of  evidence  is  not  sufficient  to 'make  the  defend- 
ant liable  as  a  shareholder.  There  it  was  held,  that  although  the  de- 
fendant had  paid  money  for  shares  in  a  mine,  and  received  a  certifi- 
cate that  she  was  proprietor  of  them,  and  had  acknowledged  herself 
to  be  a  proprietor,  yet,  as  there  had  been  no  assignment  to  her  of  any 
interest  in  the  mine,  she  was  not  liable  as  a  shareholder. 

[Maule,  J.     This  is  not  a  joint-stock  company.] 

[Talfourd,  J.     The  term  "shareholder"  is  inapplicable  here.] 

Jervis,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  The  action  is  brought  on  a  bill  of  exchange,  addressed  to  the 
Allty  Crib  Mining  Company,  and  accepted  by  the  defendant  on  their 
behalf,  in  his  own  name,  as  the  London  manager.  The  form  of  ac- 
ceptance being  by  procuration,  the  defendant  could  not  be  charged 
with  a  personal  responsibility  on  that  account.  The  question  then 
arises,  whether  the  defendant  is  liable  under  the  acceptance  as  a  mem- 
ber of  the  company.  The  first  question  is,  whether  there  was  any  evi- 
dence at  the  trial  that  the  defendant  was  a  member  of  the  company ; 
for,  if  there  was  not,  the  objection  taken  at  the  trial  ought  to  .prevail., 
The  decision  in  the  case  of  Vice  v.  Lady  Anson,  which  has  been 
cited,  went  on  the  ground  that  the  interest  proved  to  exist  was  proved 
vol.  i.  34 


398    CASES  IN  THE  COURT  OF  COMMON  PLEAS, 

Owen  v.  Van  lister. 

by  means  of  an  admission  made  under  an  error.  Here,  on  the  con- 
trary, it  is  proved,  from  the  terms  of  the  acceptance,  that  the  company 
does  exist,  and  that  it  has  been  formed  and  worked  Therefore,  it 
was  for  the  jury  to  say  whether  the  defendant  was  a  member  of  the 
firm.  Then  the  question  arises,  whether,  on  a  bill  addressed  to  four 
and  accepted  by  one,  that  one  person  is  liable.  Now,  it  seems  from 
the  recent  authorities,— -  although  it  was  doubted  at  one  time  whether 
a  person  accepting  a  bill  on  a  false  assumption  of  authority  was  per- 
sonally liable  on  the  bill,  —  that  the  acceptance  of  one,  when  a  bill  is 
addressed  to  several,  is  sufficient  to  bind  that  one. 

Maule,  J.  I  am  of  the  same  opinion.  The  cases  have  been  fully 
looked  into,  and  their  effect  pointed  out  Some  of  the  cases  referred 
to  are  express  authorities  to  show  that  a  bill,  being  drawn  upon  four, 
and  accepted  by  one  of  the  four,  he  is  liable  upon  it  I  do  not  think 
that  the  bill  is  vitiated  by  the  defendant's  misrepresentation.  It  may 
five  the  plaintiff  another  kind  of  action,  if  he  choose  tft  sue  the  de- 
fendant for  representing  that  he  had  authority ;  but  I  do  not  think  it 
deprives  him  of  his  action,  as  if  the  acceptance  was  a  simple  accept- 
ance in  his  own  name.  As  to  the  evidence  of  his  being  a  share- 
holder, it  was  proved  that  it  was  agreed  by  the  defendant  and  three 
others  that  they  should  be  shareholders,  and  that  the  mine  should  be 
Worked.  There  is  ample  evidence  to  show  that  the  defendant  and 
the  three  others  were  jointly  engaged  in  working  the  mine.  If  so, 
that  fixes  the  defendant  as  one  of  the  persons  lor  whose  benefit  he 
assumed  to  accept  the  bill.  In  the  case  of  Vice  v.  Lady  Anson,  the 
defendant  was  held  not  liable,  because  she  had  no  legal  estate  in  the 
mine.  The  question  there  arose  in  this  way :  in  order  to  make  Lady 
Anson  liable,  it  was  necessary  to  prove  that  she  was  the  person  in 
whose  behalf  the  expenses,  which  were  the  subject  of  the  action,  had 
been  incurred.  The  proof  relied  upon  was,  that  Lady  Anson  had 
said  that  she  was  a  shareholder ;  but  that  was  disposed  of  by  show- 
ing that  she  made  that  admission  under  the  false  impression  that  she 
had  a  legal  interest  in  the  mine.  There  was  no  other  connection  be- 
tween her  and  the  mine,  than  the  supposed  legal  interest  which  she 
had  in  the  mine.  That  case  by  no  means  decides  that  persons  can- 
not be  shareholders  in  a  mine,  except  by  having  a  legal  interest  in  it 
It  only  shows,  that  if  there  be  no  other  way  of  proving  a  person  to 
be  a  shareholder,  than  by  proving  that  he  had  a  legal  interest,  that 
interest  must  be  properly  proved.  In  this  case  it  was  not  necessary 
to  prove  so  remote  a  matter  as  that  the  defendant  had  a  legal  in- 
terest in  the  mine,  for  it  was  proved  that  he  and  others  worked  the 
mine.     This  rule  must,  therefore,  be  refused. 

Williams,  J.  I  am  of  the  same  opinion.  There  was  ample  evi- 
dence in  the  case  to  show  that  the  defendant  was  a  member  of  the 
company,  and,  therefore,  one  of  those  to  whom  the  bill  was  ad- 
dressed. 

Talfourd,  J.,  concurred  —  Bade  refuted. 
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Hooper  v.  Woolmer,1 

November  11,  1850. 

Pleading  —  Agreement  —  Request  —  Immateriality  —  Proportion  of 

Rates  and  Amount. 

The  plaintiff  declared  on  an  agreement  by  which  he  let  to  the  defendant  two  rooms  in  a 
bouse,  and  the  (Jefendant  promised,  besides  the  rent,  to  -pay  the  proportion  of  the  rates  to 
be  assessed.  The  declaration  averred  that  rates  were  assessed,  that  the  plaintiff  paid  them, 
and  that  the  proper  and  reasonable  proportion  to  be  paid  by  the  defendant  was  a  certain 
proportion,  to  wit,  one  third  part,  amounting,  to  wit,  to  50/.,  of  which  the  defendant  had 
notice  and  was  requested  to  pay,  &c. 

▲  plea  to  this  declaration  denying  the  request  to  pay  was  held  bad,  on  demurrer,  as  raising 
an  immaterial  issue. 

Also,  a  special  traverse,  stating  that  the  proper  and  reasonable  proportion  was  a  certain 
proportion  amounting  to  12/.  10*.  and  no  more ;  absque  hoc  that  the  proper  and  reasonable 
proportion  was  a  certain  proportion,  to  wit,  50/.,  was  held  bad  on  demurrer,  for  attempting 
to  put  in  issue  the  immaterial  allegation,  that  50/.  was  the  amount  of  the  reasonable  pro- 
portion, f 

Assumpsit.  The  first  count  of  the  declaration  stated  that  a  cer- 
tain agreement  was  made  by  and  between  the  plaintiff  and  the  de- 
fendant, in  the  words  following :  — 

"  18th  of  August,  1847.  Memorandum  of  the  terms  on  which  Mr. 
8.  Hooper  agrees  to  let,  and  Mr.  S.  F.  Woolmer  to  take,  the  ground- 
floor,  consisting  of  two  rooms,  in  the  messuage  of  the  said  S.  Hooper, 
&c.,  at,  &c. ;  and  the  said  S.  F.  Woolmer  agrees  to  pay  the  propor- 
tion of  rates,  taxes  and  assessments,  whether  parliamentary,  paro- 
chial, or  otherwise,  (except  landlord's  property-tax,)  which  now  are  or 
hereafter  may  be  assessed  on  the  said  premises  so  taken  by  the  said 
a  F.  Woolmer,"  &c. 

After  alleging  mutual  promises,  the  count  stated  that  whilst  the 
defendant  was  tenant  of  the  said  premises,  divers  rates,  taxes,  and 
assessments,  other  than  landlord's  property-tax,  amounting  to  a  large 
sum  of  money,  to  wit,  250/.,  were  assessed  on  the  said  messuage  in 
the  agreement  mentioned,  whereof  the  said  demised  premises  were 
and  are  parcel  as  aforesaid  ;  that  the  said  rates,  taxes,  &c.,  became  on 
a  certain  day,  to  wit,  the  2d  of  July,  due  and  payable,  and  were  then 
respectively  paid  by  the  plaintiff;  and  that  the  proper  and  reasonable 
proportion  of  the  said  last-mentioned  rates,  taxes,  &c.,  to  be  paid  by 
the  defendant,  in  respect  of  the  said  demised  premises,  according  to 
the  form  and  effect  of  the  said  agreement,  was  a  certain  proportion 
thereof,  to  wit,  one  third  part  thereof,  amounting,  to  wit,  to  the  sum 
of  50/.,  of  all  which  the  defendant,  before  the  commencement  of  the 
suit,  had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  the 
last-mentioned  sum  of  money. 

Pleas,  first,  as  to  12/.  10s.  parcel  of  the  50/.  tender.  Second,  that 
the  defendant  was  not  requested  to  pay  modo  et  forma.  F^tirth,  as 
to  the  residue  of  the  50/.,  that  the  proper  and  reasonable  proportion 
of  the  said  rates,  taxes,  &c,  to  be  paid  by  the  defendant  in  respect  of 
the  said  demised  premises,  was  a  certain  proportion,  amounting  to 

i  20  Law  J.  Rep.  (n.  s.)  C.  P.  63. 
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the  sum  of  12/.  10s.,  and  no  more ;  absque  hoc,  that  the  said  proper 
and  reasonable  proportion  of  the  said  rates, 'taxes,  &c^  was  a  certain 
proportion  or  part  thereof,  to  wit,  the  sum  of  50/.  modo  et  former 

Demurrer  to  the  second  plea,  on  the  ground  of  its  attempting  to 
raise  an  immaterial  issue.  Demurrer  to  the  fourth  plea,  on  the 
grounds  of  uncertainty  and  multifariousness,  it  being  uncertain 
whether  the  plea  means  to  traverse  the  allegation  that  the  proportion 
of  one  third  was  the  proper  one,  or  that  the  rates  amounted  to  50/.,  or 
to  put  in  issue  both  the  proportion  and  the  amount 

Couch,  in  support  of  the  demurrer.  The  second  plea  is  bad,  be- 
cause it  seeks  to  put  in  issue  the  immaterial  averment  in  the  declara- 
tion of  a  request.  The  declaration  alleges  the  assessment  and  the 
payment  of  the  rates,  and  that  the  defendant  had  notice ;  and  there 
was  no  necessity  for  adding  a  special  request.  The  duty  of  the  de- 
fendant to  pay  arose  upon  the  payment  by  the  plaintiff.  The  ques- 
tion when  a  special  request  is  material  and  must  be  averjpd,  is  decided 
in  Wallis  v.  Scott,  1  Str.  88,  and  Hill  v.  Wade,  Cro.  Jac.  523. 

[M aule,  J.  The  defendant  here,  in  consideration  of  the  occupation 
of  the  premises,  promises  to  pay  rent,  and  rates  to  be  afterwards  as- 
certained. No  other  request  for  the  payment  of  the  rates  is  necessary, 
than  for  the  payment  of  the  rent.] 

As  to  the  fourth  plea,  it  is  a  special  traverse,  which  evidently  puts 
in  issue  not  only  that  one  third  is  the  proper  proportion  of  the  rates 
which  the  defendant  ought  to  pay,  but  also  that  50/.  is  the  amount ; 
and  it  is  therefore  clearly  bad. 

Needham,  contra.  As  regards  the  fourth  plea,  the  plaintiff  uses 
several  videlicets  in  the  declaration,  which  are  followed  in  the  plea ; 
and  what  the  plaintiff  means  to  aver,the  defendant  means  to  traverse. 
The  plaintiff  says  that  50/.  is  the  defendant's  proportion ;  and  the  de- 
fendant says  that  12/.  10s.  is  his  proportion,  absque  hoc,  that  it  is  50/. 

[Maule,  J.  The  substance  of  the  allegation  in  the  declaration  is 
this,  "  I,  the  plaintiff,  paid  the  rates  and  taxes,  and  gave  you  notice 
of  the  fact,  and  of  the  amount  of  your  proportion,  which  was,  to  wit, 
50/."  The  sum  there  is  not  material.  If  the  facts  were,  that  the  plain- 
tiff paid  the  rates,  and  told  the  defendant  that  his  share  was  12/.  10s., 
those  facts  would  prove  both  the  declaration  and  the  plea,  which 
therefore  shows  that  the  plea  is  bad.] 

The  defendant  could  not  have  put  the  proportion  in  issue  other- 
wise than  he  has  done. 

[Maule,  J.  Might  he  not  have  done  it  by  traversing  the  notice? 
Does  not  the  allegation  "  of  all  which  he  had  notice,"  include  the  pro- 
portion ?] 

As  to  the  second  plea,— where  notice  is  necessary,  as  it  always  is 
in  the  ifetse  of  an  undertaking  to  pay  another  person's  debt,  it  is  neces- 
sary to  aver  a  request.  Such  is  the  rule  laid  down  in  Birks  v.  Trippet, 
1  Wms.  Saund.  32.  Then,  the  declaration  is  insufficient,  for  it  alleges 
an  undertaking  to  pay  a  proportion  of  rates  assessed  on  the  premises 
demised,  and  there  is  no  allegation  of  any  assessment  on  the  premises 
demised  to  the  defendant 
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[Maule,  J.  If  that  averment  be  necessary,  it  must  be  taken  to  be 
contained  in  the  declaration  after  plea  pleaded.] 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment With  respect  to  the  second  plea,  the  demurrer  raises  the 
question,  whether,  under  the  contract  stated  in  the  declaration,  there 
ought  to  have  been  a  request  made  by  the  plaintiff  to  the  defend- 
ant to  pay  the  rates,  before  action  brought  The  state  of  facts 
shows  that  there  was  a  letting  of  the  premises  at  a  certain  rent  plus 
the  proportion  of  the  rates  and  taxes.  The  record  shows  that  the 
rates  were  assessed  on  the  ^rhole  premises,  and  a  proportion  calcu- 
lated on  the  whole.  There  was  then  a  primary  liability  on  the  de- 
fendant to  pay  the  proportion  of  the  rates  due,  on  receiving  notice 
from  the  plaintiff.  As  to  the  fourth  plea  also,  I  think  that  the  plain- 
tiff is  entitled  to  judgment  That  plea  traverses  the  actual  amount 
of  the  proportion  of  the  rates,  namely,  the  50/.,  which,  I  think,  is  not 
material.  On  both  points,  therefore,  the  judgment  must  be  for  the 
plain  tiff 

Maule,  X  I  am  of  the  same  opinion.  The  declaration  states  an 
agreement  to  pay  the  rates,  an  assessment,  and  a  notice  of  that,  and 
of  the  proportion  to  be  paid  by  the  defendant  I  think  that  shows, 
without  any  allegation  of  a  request,  a  liability  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  It  shows  that  a  debt  was  due  from  the 
defendant  to  the  plaintiff,  in  which  case  no  demand  was  necessary, 
unless  provided  for  by  the  agreement  It  is  like  the  case  of  goods 
sold  and  delivered,  where  no  request  to  pay  is  necessary,  unless  there 
be  an  agreement  not  to  pay  until  a  certain  time  after  demand.  This 
debt  seems  to  me,  under  the  circumstances  of  the  case,  to  be  payable 
without  a  request  The  second  plea,  therefore,  puts  in  issue  an  im- 
material allegation,  and  is,  consequently,  bad  on  demurrer.  As  to 
the  fourth  plea,  it  is,  perhaps,  difficult  to  ascertain  its  effect  It  is 
said  that  it  puts  in  issue  the  precise  amount  of  the  rates  to  be  paid  by 
the  defendant;  and  I  do  not  think  that  the  plaintiff  is  bound  to  prove 
the  precise  amount  The  plaintiff  says,  that  the  defendant  had  notice 
of  the  amount  due  by  him,  and  then  states  that  it  was  so  much.  I 
am  not  certain  whether  it  is  material  to  state  the  amount  of  the  de- 
fendant's share,  because,  if  he  had  notice  of  the  amount  of  the  whole, 
he  had  equal  means  with  the  plaintiff  of  discovering  his  proportion 
and  the  amount  of  it  If  the  defendant  sought  to  put  the  question 
of  proportion  in  issue,  he  might  have  done  it  by  controverting  the 
notice.  I  think,  therefore,  the  fourth  plea  is  bad,  and  the  judgment 
should  be  for  the  plaintiff 

Williams,  J.  If  the  defendant  had  thought  it  inconvenient  to  be 
liable  to  pay  without  a  request,  he  should  have  made  a  stipulation  to 
that  effect  in  the  agreement.  I  do  not,  think  we  are  called  upon  to 
import  any  such  thing  into  the  agreement 

Talfourd,  J.,  concurred.—-  Judgment  for  Vie  plaintiff . 

34* 
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Aylward  v.  Garrett.1 

November  25,  1850. 

Practice  —  Nul  tiel  Record — Dies  dolus  Clause— Judgment —  Con- 
tinuance —  Reg.  Gen.,  H.  T.,  4  WilL  4,#  II.  r.  2. 

To  a  plea  of  nul  tiel  record  the  plaintiff  replied  tiel  record,  but  omitted  to  give  the  defend- 
ant a  day  to  bring  in  the  record ;  the  Court  refused  to  give  judgment. 

Semble,  the  dies  dolus  clause  is  not  a  continuance. 

Debt  upon  a  judgment  recovered  in  this  Court.  Plea,  nul  tiel 
record.  Replication,  that  there  is  such  record,  Ate.,  "and  this  the 
plaintiff  is  ready  to  verify  by  the  said  record,  where  and  in  such 
manner  as  the  Justices  here  shall  order,  direct,  and  appoint ;  and  he 
prays  that  the  said  record  may  be  seen  and  inspected  by  the  said  Jus- 
tices here." 

BramweU,  (November  25,)  moved  for  judgment  The  plaintiff  has 
duly  obtained  and  served  a  rule  for  judgment,  and  the  record  of  the 
judgment  is  in  Court,  but  the  Master  objects  that  no  day  is  named 
on  the  present  record  for  hearing  judgment  The  dies  dolus  clause 
that  follows  the  prayer  of  inspection,  in  the  common  form  of  replica- 
tion, is  spoken  by  the  Court,  and  not  by  either  of  the  parties  to  the 
record,  and  must,  therefore,  be  in  the  nature  of  a  continuance ;  but, 
as  continuances  are  abolished  by  the  Reg.  Gen.,  H.  T.,  4  WilL  4,  II. 
r.  2,  that  clause  is  properly  omitted,  and  has  in  this  case  been  omitted 
advisedly.  [Jervis,  C.  J.  —  Suppose  an  action  for  goods  sold  and  de- 
livered, plea  judgment  recovered,  replication  nul  tiel  record,  must  not 
there  be  a  day  fixed  for  bringing  in  the  record  ?]  There  must  be  a 
day,  in  fact,  but  it  need  not  be  entered  upon  the  record.  [Jervis, 
C.  J.,  referred  to  the  practice  as  stated  in  1  Wms.  Saund.  92,  note  3. 
If  the  pleadings  were  ore  tenus,  the  plaintiff  would  say  here  that  he 
had  recovered  a  judgment ;  the  defendant  would  answer,  "  No,  you 
have  not;"  upon  which  the  Court  would  say,  "Bring  the  record 
into  Court  on  Monday."  Is  it  the  duty  of  the  Court  or  of  the  plain- 
tiff to  put  that  upon  the  record?]  It  is  not  the  duty  of  either,  as 
continuances  have  been  abolished.  [Jervis,  C.  J.  —  The  Master  has 
handed  to  me  a  manuscript  case,  which  shows  what  has  been  the 
practice  of  this  Court  since  the  rule  which  abolished  continuances ;  it 
is  as  follows :  "  Upon  reading  the  record  of  the  issues  of  nul  tiel  record 
in  this  cause,  and  the  affidavit  of  J.  L.,  and  on  hearing  counsel  on 
behalf  of  the  plaintiff,  it  is  ordered  that  the  day  for  the  production  by 
the  defendant  of  the  record  of  the  writ  on  the  said  issue  mentioned 
be  continued  to  Monday,  the  31st  January  instant,  and  that  the  record 
of  the  said  issue  be  amended  accordingly.  The  affidavit  to  ground 
this  application  stated  a  summons  pending  to  set  aside  the  issue  as  a 
reason  for  the  non-production  on  the  day  first  given."  Williams,  J. 
—  The  dies  dalus  ^clause  is  not  a  continuance.]    The  issue  is  complete 

i  15  Jar.  155. 
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by  the  prayer  of  inspection,  and  the  omission  of  that  clause,  at  all 
events,  is  merely  an  irregularity  of  which  the  defendant  may,  if  in- 
jured by  it,  take  advantage  hereafter.  The  plaintiff  has  failed  to  give 
him  notice  of  trial,  but  the  Court  cannot  now  inquire  Whether  such 
notice  has  been  given  to  him,  any  more  than  a  judge  can  in  a  cause 
at  Nisi  Prius  which  is  regularly  before  him. 

Jervis,  C.  J.  We  are  of  opinion  that  we  cannot  give  judgment 
upon  this  record  in  its  present  form.  The  practice,  as  laid  down  in 
Mr.  Chitty's  edition  of  Archbold's  Practice,  (838,  8th  ed.,)  shows  that 
the  dies  dolus  clause  is  added  by  the  last  pleader ;  he  says,  "  As  this 
completes  the  pleadings,  you  may  make  up  the  issue,  and  deliver  it, 
as  in  the  ordinary  cases."  If  that  clause  be  a  continuance  it  may  be 
omitted,  but  we  feel  bound  by  the  practice  as  stated ;  and  it  is  clear 
that  it  is  correctly  stated,  from  the  manuscript  case  which  has  been 
handed  up  to  me  by  the  Master.  This  is  merely  an  experiment  in 
opposition  to  the  authorities  on  the  point 

Williams  and  Talfourd,  JJ.,  concurred. — Judgment  refused 


Doe  d.  Burrell  v.  Davis.1 

January  15  and  22, 1851. 

Landlord  and  Tenant  —  Ejectment  —  Forfeiture  —  Covenant  to 

repair  —  Fixtures. 

The  mere  re  moral  and  sale  by  a  tenant,  daring  the  term,  of  fixtures,  which  he  does  not  im- 
mediately replace,  but  which  can  be  replaced  before  the  end  of  the  term,  is  not  in  itself  a 
breach  of  his  covenant  to  repair  and  uphold  the  demised  premises,  and  to  deliver  up  the 
same  at  the  end  of  the  term,  together  with  all  things  affixed  thereto. 

Ejectment  to  recover  possession  of  stables,  coach-houses,  lofts,  and 
lodging-rooms.  The  cause  was  tried,  before  Talfourd,  J.,  at  the  Sit- 
tings for  Middlesex  after  last  Michaelmas  term,  when  it  appeared 
that  the  premises  in  question  were  demised  by  the  lessor  of  the  plain- 
tiff to  one  Smith,  by  indenture  dated  the  20th  March,  1843,  for  a 
term  of  25  years,  from  the  25th  December,  1842,  at  a  yearly  rent  of 
175J.,  payable  quarterly,  the  lessee  covenanting  that  he,  his  executors, 
administrators,  and  assigns,  should  and  would,  at  his  and  their  own 
proper  costs  and  charges,  from  time  to  time,  and  at  all  times  there- 
after, during  the  said  term  thereby  granted,  well  and  substantially  re- 
pair, uphold,  support,  sustain,  maintain,  amend,  and  keep  the  said 
coach-houses,  stables,  lofts,  lodging-rooms,  and  premises  thereby  de- 
mised, or  intended  so  to  be,  with  the  appurtenances,  and  all  additions 
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and  improvements  to  be  made  thereto,  in,  by,  and  with  all  manner 
of  needful  and  necessary  reparations  and  amendments  whatsoever, 
when,  where,  and  so  often  as  need  or  occasion  should  be  or  require, 
and  leave  or  deliver  up  the  same,  and  the  peaceable  and  quiet  posses- 
sion thereof,  unto  the  said  Thomas  Burrell,  his  executors,  administra- 
tors, and  assigns,  at  the  end  or  other  sooner  determination  of  the 
demise,  together  with  all  improvements  to  be  made  thereto,  and  all 
locks,  keys,  bolts,  bars,  sash  windows,  shutters,  marble  and  other 
chimney  pieces,  wainscots,  partitions,  racks,  stalls,  mangers,  dressers, 
shelves,  pipes,  pumps,  posts,  pales  and  rails,  and  all  other  things  fixed 
and  fastened,  or  to  be  fixed  and  fastened,  to  or  upon  the  said  premises 
thereby  demised,  or  any  part  thereof,  without  any  let,  trouble,  or  suit 
in  law  whatsoever.  Proviso  for  reentry  on  breach  of  any  of  the  cov- 
enants therein  contained.  Soon  after  the  granting  of  the  lease,  Smith, 
with  the  consent  of  Burrell,  assigned  the  term  to  the  defendant,  who 
entered  into  possession  of  the  premises,  and  in  April,  1850,  pulled 
down  and  removed  a  water  closet,  together  with  the  leaden  cistern 
pipes  which  supplied  it,  the  kitchen  range,  dressers,  shelves,  and  plate- 
racks  in  the  kitchen,  the  fittings  of  the  harness  room,  and  the  gas  fit- 
tings in  the  lodging-rooms  and  stables,  and  sold  the  materials.  The 
lessor  of  the  plaintiff  thereupon  brought  this  action  to  recover  posses- 
sion, and  contended  that  the  above  covenants  were  broken,  and  the 
lease  forfeited.  The  jury,  in  answer  to  a  question  put  to  them  by  the 
learned  Judge,  found  that  all  the  articles  mentioned  were  removable 
fixtures,  and  might  be  restored  before  the  end  of  the  term.  The 
learned  Judge  then  further  directed  them,  that  it  was  possible  to  re- 
move fixtures,  which  might  be  restored  during  the  term,  in  such  a 
way  as  to  amount  to  a  non-repair,  and  the  jury  found  that  they  were 
not  removed  in  such  a  way  as  to  amount  to  a  non-repair ;  upon  which 
the  verdict  was  entered  for  the  defendant,  and  leave  was  reserved  to 
the  lessor  of  the  plaintiff  to  move  to  enter  the  verdict  for  him. 

Bytes,  Serj.,  (January  15,)  moved  for  a  rule  accordingly,  and  also 
for  a  new  trial  on  the  grounds  of  misdirection,  and  that  the  verdict 
was  against  the  evidence.  The  removal  of  these  fixtures  was  a 
breach  of  the  first  branch  of  the  covenant,  to  uphold  the  demised 
premises,  because  fixtures  are  part  and  parcel  of  the  premises,  and 
pass  by  the  demise,  quicquid  solo  plantatur  solo  cedit.  [Jervis,  C.  J.  — 
Suppose  the  defendant  objected  to  burning  gas  in  his  sitting-room, 
might  he  not  remove  the  gas  apparatus,  and  replace  it  at  the  ex- 
piration of  the  term?  Cresswell,  J.  —  Or  suppose  he  altered  the 
kitchen  into  a  drawing-room,  and  the  drawing-room  into  a  kitchen, 
and  removed  the  kitchen  range  and  other  fixtures  from  the  one  to  the 
other,  would  the  drawing-room,  which  was  formerly  the  kitchen,  be 
thereby  put  out  of  repair  ?]  That  would  be  waste,*  for  the  nature  of 
the  room  and  of  the  evidence  would  be  altered,  upon  the  same  prin- 
ciple as  if  a  tenant  convert  meadow  into  arable,  or  arable  or  pasture 
into  wood,  notwithstanding  the  alteration  may  improve  the  property. 
In  Pyott  v.  Lady  St.  John,  Cro.  Jac.  329,  it  was  held,  fourthly,  that 
the  carrying  away  a  shelf  was.  a  breach  of  a  covenant  to  leave  the 
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premises  in  repair.     [  Williams,  J.  —  In  those  days  the  maxim  of  quic- 
quid  solo  plantatur  solo  cedit  was  much  more  strictly  applied  than  it 
is  nowadays.]     Where  a  lease  contemplates  improvements,  the  re- 
moval of  fixtures,  if  found  to  be  an  improvement,  may  be  no  breach 
of  a  covenant  like  the  present ;  but  it  is  otherwise  where  the  removal 
is  an  alteration  for  the  worse,  as  in  this  case.     In  Penry  v.  Brawn, 
2    Stark.  403,   a  tenant,  during  the  term,   erected  a  veranda,  the 
lower  part  of  which  was   attached  to  posts  fixed  in  the  ground. 
Abbott,  J.,  held,  that  the  tenant,  by  removing  it,  was  guilty  of  a 
breach  of  his  covenant  to  keep  and  yield  up  the  premises  in  good 
repair.     [  Cresswell,  J.  —  It  does  not  appear,  from  the  report,  that  the 
veranda  was  removed  and  the  action  brought  before  the  expiration 
of  the  term.]  —  The  defendant  has  also  been  guilty  of  a  breach  of  the 
second  branch  of  the  covenant,  to  deliver  up  the  premises  and  fixtures 
at  the  end  or  sooner  determination  of  the  term.     If  the  end  of  the 
term  means  the  time  when  an  entry  is  made,  an  entry  is  admitted 
by  the  consent  rule,  and  the  term  ended  then,  and  the  fixtures  were 
not  then  upon  the  premises  ;  but  if  the  end  is  to  be  the  termination 
of  the  twenty-five  years,  the  covenant  is  broken  so  soon  as  the  de- 
fendant has  put  himself  in  a  position  not  to  be  able  to  restore  the 
removed  fixtures ;  he  is  bound  not  to  suffer  any  interval  to  elapse 
during  which  the  premises  are  out  of  repair ;  the  defendant  here  has 
sold  the  fixtures.     In  Ford  v.  Tiley,  6  B.  &  Cr.  325,  the  defendant 
had  agreed  to  grant  at  some  future  time  a  lease  of  certain  premises 
to  the  plaintiff,  and  he  was  held  liable  for  a  breach  of  that  agreement, 
upon  proof  that  he  had,  by  granting  a  lease  to  another  person,  put  it 
out  of  his  power  to  perform  the  agreement.     [Williams,  J. — But  the 
jury  here  have  found  that  the  fixtures  might  be  replaced  before  the 
end  of  the  term.]     So  it  was  said  in  Ford  v.  Tiley,  that  the  lease 
granted  might  be  surrendered  or  forfeited,  so  that  the  defendant  might 
be  in  a  condition  to  perform  his  contract  with  the  plaintiff  before  the 
day  for  performing  it  arrived.     [Maule,  J.  —  The  cases  cited  by  the 
Court  in  their  judgment  were  not  cases  of  covenant.     There  may, 
perhaps,  be  a  distinction  between  cases  of  contract  or  condition  and 
cases  of  covenant]     In  Short  v.  Stone,  15  Law  J.  Rep.  (n.  s.)  Q.  B. 
143  ;  8Q.B.  358,  it  was  held,  that  the  marriage  of  the  defendant  with 
another  woman  was  a  breach  of  his  contract  to  marry  the  plaintiff, 
because  he  had  put  it  out  of  his  power  to  fulfil  it.     So  in  Bowdell  v. 
Parsons,  10  East,  359,  which  was  an  action  for  the  breach  of  a  con- 
tract to  deliver  hay  on  request,  an  allegation  that  the  defendant  had 
sold  and  disposed  of  it  to  other  persons,  was  held  a  sufficient  breach  of 
the  contract,  without  alleging  any  request  to  deliver  it ;  yet  the  de- 
fendant in  that  case  might  possibly  have  become  repossessed  of  the 
hay,  so  as  to  have  been  ready  to  deliver  it  to  the  plaintiff  when  re- 
quested so  to  do.     The  verdict,   also,  was   against  the    evidence. 
[Jervis,  C.  J. —  As  to  that,  you  can  bring  another  ejectment]  — Our. 
adv.  vuU. 

The  judgment  of  the  Court  was,  on  the  22d  January,  delivered  by 
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Jervis,  C.  J.  We  have  taken  the  opportunity  of  speaking  to  my 
brother  Talfourd  in  this  case,  and  his  Lordship  certifies  that  he  is  not 
dissatisfied  with  the  verdict.  That  leaves  the  other  two  points  which 
were  raised  on  the  discussion  for  the  rule.  He  further  reports  that 
the  whole  of  the  articles,  the  subject  matter  of  his  decision,  were 
treated  at  the  trial  in  the  same  class  as  fixtures.  The  jury  found  that 
the  fixtures  were  removable,  and  might  be  restored  before  the  end  of 
the  term,  and  he  was  of  opinion  that  that  amounted  to  a  verdict  for 
the  defendant ;  and  in  that  view  the  Court  concurs.  But  he  further 
reports  that  he  told  the  jury,  that,  notwithstanding  that  might  be  the 
case,  still  it  was  possible  to  remove  fixtures,  which  might  be  restored 
during  the  term,  in  such  a  way  as  to  amount  to  a  non-repair ;  and, 
taking  the  point  which  was  suggested  by  the  learned  counsel  in  the 
course  of  the  rule,  he  left  that  to  the  jury,  and  they  found  that  those 
fixtures  were  not  removed  in  such  a  way  as  to  amount  to  non-repair. 
We  think,  on  that  finding,  he  being  satisfied,  that  there  should  be  no 
rule,  as  we  concur  in  the  view  he  took  of  that  matter.  There  will, 
therefore,  be  np  rule.  —  Rule  refused. 
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Lyons  v.  Hyman.1 

November  4,  1850. 


Costs  —  Certificate  under  the  43  Eliz.  c.  6,  s.  2  —  Final  Judgment. 

A  certificate  to  deprive  the  plaintiff  of  costs  under  the  43  Eliz.  c.  6,  s.  2,  is  inoperative  if 
granted  after  final  judgment,  and  it  makes  no  difference  that  at  the  time  of  granting  the 
certificate  the  amount  of  costs  has  not  been  inserted  in  the  judgment  book. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
judgment  signed  herein,  the  taxation  of  costs,  and  execution  should, 
not  be  set  aside,  or  why  the  judgment  should  not  b6  amended  by 
striking  out  of  it  so  much  as  related  to  the  costs,  or  why  all  further 
proceedings  should  not  be  stayed  on  payment  of  Is. 

An  action  of  debt  to  recover  the  sum  of  972. 105.  w&s  tried,  before 
the  Chief  Baron,  on  the  11th  of  May  last,  when  the  jury  found  a 
verdict  for  the  plaintiff,  damages  Is.  On  the  30th  of  May,  the  plain- 
tiff taxed  his  costs  and  signed  judgment,  and,  at  half-past  three  in 
the  afternoon  of  that  day,  issued  execution.  At  a  later  period  of  the 
same  day,  the  defendant  took  out  a  summons,  before  the  Chief  Baron, 
for  the  plaintiff  to  produce  the  record  and  postea,  in  order  to  have 
endorsed  thereon  a  certificate  to  deprive  the  plaintiff  of  costs  under 
the  43  Elizabeth,  c.  6,  s.  2.  On  the  following  day  the  certificate  was 
endorsed  as  of  the  30th  of  May,  and  the  judgment,  taxation,  and  all 
subsequent  proceedings,  were  set  aside.  On  the  3d  of  June,  the 
judgment  was  restored  to  the  state  in  which  it  stood  on  the  30th  of 
May.  In  the  Judgment  book,  as  it  stood  at  the  close  of  the  office  on 
the  30th  of  May,  no  sum  had  been  inserted  as  the  amount  of  the 
costs,  but  a  blank  was  left  for  the  amount 

Watson  and  Hawkins  showed  cause.     The  certificate,  not  having 
been  given  until  after  final  judgment,  had  no  operation. 

1 90  L&*  J.  Hep.  (y.  *.)  Exdu  1. 
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[Parke,  J.  The  Judge  is  not  bound,  under  this  statute,  to*  certify 
at  the  time  of  trial ;  but  if  he  certifies  at  all,  he  must  do  so  before 
judgment] 

The  object  of  the  certificate  of  the  Judge  who  tried  the  cause,  is 
to  enable  the  Judges  to  see  what  judgment  they  ought  to  pronounce. 
In  Fozatt  v.  Banks,  5B.&  Aid.  536,  a  certificate  to  deprive  the  plain- 
tiff of  costs  was  granted  after  the  costs  had  been  taxed ;  but  in  that 
case  no  judgment  had  been  entered  up.  In  Davis  v.  Cole,  6  Mee.  & 
W.  624 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  258,  a  certificate  was 
'  granted  after  judgment  ;•  but  there  the  Judge,  at  the  trial,  had  inti- 
mated his  intention  of  granting  a  certificate,  and  would  have  granted 
it  before  judgment,  but  that  the  plaintiff  obtained  the  record  and 
signed  judgment  They  referred  to  Whalley  v.  Williamson,  5  Bing. 
N.  C.  200 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  129,  and  Hxppesley  v. 
Layng,  4B.&C.  863. 

Bramufell  and  Lush,  contra.  The  certificate  being  dated  as  of  the 
30th  of  May,  and  the  judgment  paper  not  having  been  filled  up  till 
afterwards,  there'  was  no  judgment  in  existence  for  costs  until  after 
the  certificate  was  granted. 

[Parke,  B.  In  the  cases  which  have  been  cited,  of  certificates 
given  after  judgment,  there  was  a  sort  of  irregularity.  But  in  this 
case,  after  the  taxation  of  costs  and  issuing  of  execution,  the  certifi- 
cate came  too  late.] 

In  this  case,  something  still  remained  to  be  done. 

[Parke,  B.  Nothing  remained  to  be  done  in  order  to  make  the 
judgment  regular.] 

[Pollock,  C.  B.  The  power  of  certifying  expires  when  the  judg- 
ment is  signed.] 

The  rule  was  afterwards  made  absolute  for  setting  aside  the  judg- 
ment on  terms.  —  Rule  absolute,  accordingly. 


MlLLWARD  V.    LlTTLEWOOD.1 

November  6,  1850. 


Marriage,  Breach  of  Promise  of —  Arrest  of  Judgment —  Sufficiency 
of  Consideration  —  Validity  of  Promise  of  Marriage  by  a  married 
Man. 

In  an  action  for  breach  of  promise  of  marriage,  the  declaration  alleged,  that  in  considera- 
tion that  the  plaintiff  had  promised  to  marry  the  defendant,  the  defendant  promised  to 
many  her ;  that  the  plaintiff  continued  and  still  is  unmarried,  and,  until  the  discovery  of 
the  defendant's  marriage,  was  ready  and  willing  to  marry  him :  that  after  the  defendants 

•  promise,  the  plaintiff  discovered  that  the  defendant  was  and  still  is  married,  and  that  the 
plaintiff  had  not  at  the  time  of  the  defendant's  promise  any  notice  of  the  defendant's 
then  marriage : — 

*  20  Law  J.  Rep.  (n.  a.)  Exch.  2. 
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Jftbi,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good,  and  that  the  plain- 
tiff'a  remaining  unmarried  was  a  sufficient  consideration  for  the  defendant's  promise  to 
marry  her. 

Dictum,  per  Pollock,  C.  B.,  that  a  promise  by  a  married  man  to  a  woman  to  marry  her  after 
his  wife's  death  is  illegal. 

The  case  of  Wild  v.  Harris,  18  Law  J.  Rep.  (k.  b.)  C.  P.  297,  affirmed. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the 
plaintiff,  being  unmarried,  had,  at  the  defendant's  request,  promised 
to  marry  the  defendant,  the  defendant  promised  the  plaintiff  to 
marry  her.  Averment,  that  the  plaintiff  hath  always,  from  the  time 
of  the  making  of  the  defendant's  promise  for  a  reasonable  time,  to 
wit,  until,  &c.,  continued  and  still  is  unmarried,  and  was,  from  the 
time  of  the  defendant's  promise  until  the  discovery  hereinafter  men- 
tioned, ready  and  willing  to  marry  the  defendant ;  that,  after  the  making 
of  the  defendant's  promise,  and  before  this  suit,  the  plaintiff  discovered 
that  the  defendant  was  then  married,  to  wit,  to  one  Hannah  Little- 
wood,  and  that  the  defendant,  at  the  time  of  his  promise,  and  from 
thence  hitherto  hath  been,  and  still  is,  married,  and  that  the  plaintiff 
had  not,  at  the  time  of  the  defendant's  then  promise,  any  notice  of 
the  defendant's  then  marriage. 

Pleas.  First,  rum  assumpsit ;  secondly,  that  the  plaintiff  had  notice 
of  the  defendant's  marriage. 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Summer  Assizes, 
the  jury  found  a  verdict  for  the  plaintiff,  damages  2002. 

Herbert  Jones,  Serf.,  now  moved  to  arrest  the  judgment  This 
case  resembles  Wild  v.  Harris,  18  Law  J.  Rep.  (n.  s.)  C.  P.  297. 
There  the  declaration  averred  that  the  defendant  promised  to  marry 
her  within  a  reasonable  time ;  that  the  plaintiff  remained  unmarried, 
and  was  always  ready  to  marry  the  defendant  until  she  had  notice 
that  he  was  a  married  man.  And  the  breach  was,  that  the  defendant 
had  not  married  the  plaintiff,  but  that,  at  the  time  of  his  promise,  he 
-was  married,  and  still  is  married,  to  another  woman.  It  was  held 
that  the  defendant's  promise  was  not  unlawful,  there  being  at  the 
time  of  the  promise  a  possibility  of  its  performance,  as  the  defendant's 
wife  might  have  died  within  a  reasonable  time.  That  case  resemblea 
the  present  case  in  its  circumstances,  except  that  here  the  promise  is 
to  marry  generally,  and  not,  as  in  that  case,  within  a  reasonable  time. 
It  is  submitted,  however,  that  that  case  is  not  law.  It  is  contrary  to 
the  spirit  of  the  common  law,  and  against  policy  and  bonos  mores. 
The  language  of  the  Court  in  Hblman  v.  Johnson,  Cowp.  343,  is  in 
point  The  authority  on  which  the  Court  of  Common  Pleas  founded 
their  judgment  is  to  be  found  in  Brooke's  Abridg.  "  Conditions,"  fo. 
152,  pL  119.  But  the  position  which  is  there  laid  down  is  founded 
on  40  Ass.  p.  13,  and  is  not  correctly  quoted.  This  appears  from  a 
note  by  Serj.  Manning  to  the  report  of  Wild-  v.  Harris,  7  C.  B.  999 ; 
s.  c.  13  Jut.  961. 

[Parke,  B.     It  is  expressly  stated  in  Fitz.  Nat  Brev.  p.  205,  that 
such  a  condition  is  good.] 
vol.  i.  -35 
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Pollock,  C.  B.     I  think  there  is  no  ground  for  arresting  the  judg- 
ment, as  there  is  no  difference  between  this  case  and  that  of  Wild  v. 
Harris ;  and  as  no  writ  of  error  has  been  brought  upon  that  case, 
there  ought  to  be  no  rule.     My  brother  Jones  asks  if  a  man  may 
legally  promise  to  marry  a  woman  after  the  death  of  his  wife  ?    I  think 
he  may  not,  and  on  that  point  I  differ  from  the  authorities  and  agree 
with  his  view,  and  shall  not  entertain  a  different  opinion  unless  com- 
pelled by  high  legal  authority.     I  think  it  is  inconsistent  with  that 
affection  which  ought  to  exist  between  married  persons,  that  a  man 
should,  during  his  wife's  life,  promise  to  marry  another  woman  after 
his  wife's  death.     The  present  case  differs  somewhat  from  that  which 
has  been  cited  as  to  the  statement  of  the  plaintiff's  discovery  of  the 
defendant's  marriage.     The  defendant  impliedly  promised  that  there 
was  no  impediment  to  his  performing  his  promise. 

Alderson,  B.  I  am  of  the  same  opinion.  I  have  some  difficulty 
in  saying  that  this  contract  is  not  void  as  amounting  to  an  engage- 
ment to  marry  within  an  indefinite  time. 

Parke,  B.  I  agree  with  the  rest  of  the  Court  The  point  has 
been  decided  by  the  Court  of  Common  Pleas,  in  Wild  v.  Harris,  and 
ample  reasons  were  given  for  the  decision.  The  promise  given  by 
tKe  defendant  was,  that  he  was  capable  of  marrying  the  plaintiff,  and 
that  promise  he  broke  at  the  time  of  making  it  The  consideration 
for  that  promise  was,  that  the  plaintiff  should  remain  unmarried.  She 
w'ould,  therefore,  have  to  wait  until  the  defendant's  wife  should  die 
or  be  divorced.  I  think,  therefore,  the  Court  of  Common  Pleas  cor- 
rect in  their  judgment  It  is  unnecessary  to  give  any  opinion 
whether  a  promise  by  a  man  to  marry  a  woman  after  the  death  of  bis' 
wife,  is  good,  and  I  therefore  say  nothing  on  that  point  Here  there 
is  a  sufficient  consideration  for  the  defendant's  promise,  namely,  that 
the  plaintiff  will  remain  unmarried;  and  if  she  discovered,  on  the  day 
after  the  defendant's  promise,  that  he  was  a  married  man,  it  would  be 
sufficient  —  Rule  refused 
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November  4, 1850. 

Railway —  Lands  Clauses  Act,  8  tif  9  Vict.  c.  18,  s.  25  —  Award — ► 

Appointment  of  Arbitrator,  Validity  of 

An  injury  having  been  done  to  the  premises  of  B.  by  the  tunnel  of  a  railway  company,  lor. 
which  the  company  refused  compensation,  B.  served  them  with  a  notice  under  the  Lands 
Clauses  Act,  8  &  9  Vict.  c.  18,  dated  the  5th  of  December,  requiring  them  to  appoint  an 
arbitrator  on  their  behalf,  and  stating  that  it  was  his  intention  to  appoint  S.  D.  M  his  arbi- 
trator, and  that  if  within  fourteen  days  after  the  notice  the  company  failed  to  appoint  an 
arbitrator  for  them,  he  would  appoint  the  said  S.  D.  M.  to  act  for  both  parties.    The  ooau 

*  20  Law  J.  Rep.  (n.  8.)  Each,  a 
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n«oy  having  refused  to  refer  the  matter  to  arbitration,  Bn  on  the  1st  of  January  following, 
served  them  with  a  notice,  which,  after  reciting  that  B.  had  appointed  the  said  S.  D.  M. 
his  arbitrator,  stated  that  he  then  appointed  the  said  S.  D.  M.  to  act  as  arbitrator  on  be- 
half of  both  parties.  $.  D.  M.  having  awarded  a  sum  of  money  to  be  paid  by  the  com- 
pany toB^a  rule  was  obtained  by  B.  for  the  company  to  pay  the  amount,  and  a  cross- 
rule*  was  obtained  by  the  company  to  set  aside  the  award  on  the  ground  stated  in  the  rule, 
•*  that  the  arbitrator  had  awarded  respecting  matters  over  which  he  had  no  jurisdiction. 

Semble,  first,  that  no  valid  appointment  of  an  arbitrator  to  act  for  B.  had  been  made  by  him, 
and  that  this  objection  to  tie  award  had  been  sufficiently  pointed  ont  by  the  rule,  but  the 
-   Court  under  the  circumstances  discharged  both  rules. 

• 

In  this  case  a  rule  had  been  obtained  by  the  North-western  Rail- 
way Company,  calling  on  one  Bradley  to  show  cause  why  a  rule  of 
the  7th  of  May  should  not  be  discharged,  and  why  the  award  of  one 
S.  D.  Martin,  contained  in  the  said  rule,  should  not  be  set  aside  upon 
the  ground  as  stated  in  the  rule  that  the  arbitrator  had  awarded 
respecting  matters  over  which  he  had  no  jurisdiction.  A  cross-rule 
had  also  been  obtained,  calling  on  the  London  and  North-western 
Railway  Company* to  show  cause  why  they  should  not  pay  to  T. 
Bradley  the  sums  of  900/.  and  239/.  9$.,  pursuant  to  a  rule  of  the  7th 
of  May,  and  to  the  award  of  one  S.  D.  Martin. 

The  facts  were  as  follows :  The  Huddersfield  and  Manchester 
Bailway  and  Canal  Company  (since  incorporated  with  the  London 
and  North-western  Railway  Company)  carried  a  tunnel  under  the 
town  of  Huddersfield,  so  near  to  the  premises  of  Thomas  Bradley 
as  to  injure  him,  as  he  alleged,  in  the  occupation  thereof.  In  Octo- 
ber, 1849,  Mr.  Bradley  claimed  compensation  from  the  company, 
but  the  company  refused  to  recognize  his  claim.  On  the  5th  of 
December,  he  sent  to  the  company  a  notice,  in  which,  after  specifying 
the  injury  sustained  by  him,  he  stated  that  he  claimed  compensation 
in  pursuance  of  the  statute  in  such  case  made  and  provided,1  to  the 
amount  of  1250/.  The  notice  then  proceeded  thus :  "  And  further 
take  notice,  that  unless  you  the  said  company  are  willing  to  pay  to 

*  8  &  9  Vict  c.  18,  e.  25,  enacts  that  u  when  any  question  of  disputed  compensa- 
tion by  this  or  the  special  act,  or  any  act  incorporated  therewith  authorized  or  re* 
quired  to  be  settled  by  arbitration,  shall  have  arisen,  then,  unless  both  parties  shall 
concur  in  the  appointment  of  a  single  arbitrator,  each  party,  on  the  request  of  the 
other  party,  shall  nominate  and  appoint  an  arbitrator,  to  whom  such  dispute  shall  be 
referred ;  and  every  appointment  of  an  arbitrator  shall  bo  made  ort  the  part  of  the 
promoters  of  the  undertaking  under  the  hands  of  the  said  promoters,  or  any  two  of 
them,  or  of  their  secretary  or  clerk,  and  on  the  part  of  any  other  party  under  the 
hand  of  such  party,  or  if  such  party  be  a  corporation  aggregate  under  the  common 
'seal  of  such  corporation;  and  such  appointment  shall  be  delivered  to  the 'arbitrator, 
and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the  party  by  whom  the 
same  shall  be  made ;  and  after  any  such  appointment  shall  have  been  made,  neither 
party  shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor  shall 
the  death  of  either  party  operate  as  a  revocation ;  and  if  for  the  space  of  fourteen 
days  after  any  such  dispute  shall  have  arisen,  and  after  a  request  in  writing,  in  which 
shall  be  stated  the  matter  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such  last-men- 
tioned party  fail  to  appoint  such  arbitrator,  then  upon  such  failure  the  party  making 
the  request,  and  having  himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  which  shall  be  in  dispute,  and  in  such  case  the  award  or  determina- 
tion of  such  single  arbitrator  shall  be  final." 
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me  the  said  sum  of  1250/.,  and  shall  enter  into  a  written  agreement 
for  that  purpose  within  twenty-one  days  after  the  receipt  by  you,  of 
this  notice,  then  it  is  my  desire  that  the  amount  of  compensation  to 
be  paid  to  me  by  you,  by  reason  of  the  premises,  shall  be  settled  by 
arbitration,  according  to  the  provision  of  the  act  or  acts  of  Parlia- 
ment, in  that  case  made  and  provided.  And  if  you  the  said  com- 
pany fail  to  pay  me  the  said  sum  of  1250/.,  or  to  enter  into  such 
written  agreement  as  aforesaid,  within  the  said  twenty-one  days, 
then  and  in  that  case  I  do  hereby  request  and  require  you  the  said 
company  to  nominate  and  appoint  an  arbitrator  to  act  on  your  be- 
half in  the  matter  of  the  said  arbitration.  And  further  take  notice, 
that  it  is  my  intention  to  nominate  and  appoint  Samuel  Dickenson 
Martin,  of  Leeds,  in  the  county  of  York,  surveyor  and  engineer,  as 
my  arbitrator  in  and  concerning  the  matters  aforesaid.  And  that,  if 
for  the  space  of  fourteen  days  after  the  service  of  this  notice  and 
request,  you  the  said  company  shall  fail  to  nominate  and  appoint  an 
arbitrator  to  act  in  your  behalf  as  aforesaid,  I,  the  said  Thomas 
Bradley,  will  appoint  the  said  S.  D.  Martin  to  act  on  behalf  of  both 
parties.  Witness  my  haijd  this  5th  day  of  December,  1849.  Thomas 
Bradley,  of  Huddersfield,  in  the  county  of  York." 

The  railway  company  having,  on  the  26th  of  December,  refused 
to  refer  the  matter  to  arbitration,  Bradley  served  the  company  with  a 
written  document,  dated  the  1st  of  January,  1850 ;  which  document, 
after  reciting  the  notice  of  the  5th  of  December,  concluded  in  these 
terms :  "  And  whereas  a  space  of  more  than  fourteen  days  and  more 
than  twenty-one  days  have  long  since  elapsed  after  the  said  dispute 
as  aforesaid  had  arisep,  and  after  the  said  notice  and  request  ia 
writing  had  been  made  and  seryed  upon  the  said  company  as  afore- 
said ;  and  the  said  company  have,  for  the  space  of  more  than  four- 
teen days  and  more  than  twenty-one  days  after  the  said  dispute  had 
arisen,  and  after  the  service  of  the  said  notice  and  request  upon  the 
said  company  as  aforesaid,  failed  and  refused  to  appoint  any  arbitra- 
tor in  the  said  matters  in  dispute.  And  whereas  I,  the  said  Thomas 
Bradley,  did  by  the  said  notice  and  request  in  writing  appoint  the 
said  Samuel  Dickenson  Martin,  my  arbitrator  in  the  matters  in  dis- 
pute as  aforesaid.  Now  I,  the  said  Thomas  Bradley,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  appoint  the  said 
Samuel  Dickenson  Martin  to  act  as  arbitrator  on  behalf  of  both 
parties  in  the  said  matters  in  dispute.  Dated  the  1st  day  of  Feb- 
ruary, A.  D.  1850.     Thomas  Bradley." 

The  arbitrator,  accordingly,  made  appointments  for  proceeding 
with  the  reference,  which  was  attended,  on  the  23d  and  24th  of 
January,  by  Bradley  and  his  attorney,  and  by  the  attorney  on  behalf 
of  the  company,  under  protest,  who  submitted  to  the  arbitrator  that 
the  damages  claimed  were  not  recoverable  under  the  Lands  Clauses 
Act,  and  that  the  present  mode  of  proceeding  was  not  the  right  mode 
of  recovering  damages.  The  company  also  delivered  a  written  no- 
tice to  Bradley,  to  the  effect,  amongst  other  things,  that  his  notices 
were  informal  and  invalid,  and  that  the  company  would  treat  all 
proceedings  under  them  as  invalid  and  ineffectual     On  the  26th  of 
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March,  the  arbitrator  in  his  award,  which  recited  the  previous  pro- 
ceedings, including  the  two  notices,  awarded  to  Bradley  the  sum  of 
900/.  as  compensation,  and  239/.  9s.  as  costs. 

Hoggins  and  Hugh  HtU  showed  cause,  on  behalf  of  the  claimant 
Bradley,  against  the  former  rule,  and  appeared  in  support  of  the  lat- 
ter. First,  the  railway  company  have  not  pointed  out  their  objec- 
tion to  the  award  in  sufficiently  specific  terms. 

[Pollock,  C.  B.  The  ground  of  the  want  of  jurisdiction  is  stated, 
although  the  reason  of  the  arbitrator  having  no  jurisdiction  is  not  set 
forth.     Besides,  the  award  distinctly  recites  this  matter.] 

Watson,  contra.  The  objection  in  this  case  is,  that  the  claimant 
Bradley  did  not  make  a  valid  and  actual  appointment  of  an  arbitra- 
tor. He  states,  in  his  notice  of  the  5th  of  December,  that  it  is  his 
intention  to  appoint  Martin  as  arbitrator. 

[Alderson,  B.     It  seems  that  they  are  to  be  two  appointments.] 

It  sufficiently  appears  from  the  affidavits  that  Bradley  appointed 
an  arbitrator  on  his  behalf,  in  compliance  with  the  requisition  of  the 
statute. 

[Parke,  B.  The  ground  of  requiring  an  actual  appointment  of  an 
arbitrator  is  that  the  other  side  may  consider  whether  they  acquiesce 
in  that  appointment  Here  nothing  is  stated  but  an  intention  to  ap- 
point I  think  there  must  be  an  appointment,  and  a  notification  of 
such  appointment  to  the  other  side.] 

[Pollock,  C.  B.  After  sending  that  notice,  Bradley  was  not 
bound  to  appoint  Martin  as  his  arbitrator ;  he  might  have  appointed 
another  person.  He  did  not  bind  himself  "by  that  act.  The  com- 
pany could  not  be  certain  that  he  would  not  appoint  another  party.] 

[Parke,  B.  If  both  parties  consented  to  the  act,  it  might  have 
amounted  to  a  submission  to  arbitration ;  but  can  Bradley  be  said  to 
have  appointed  an  arbitrator  unless  he  actually  appointed  one  ?] 

The  name  of  the  arbitrator  need  not  be  given  to  the  other  sidev  and 
the  appointment  to  act  for  one  and  afterwards  for  both  parties  may  be 
made  by  the  same  instrument 

Watson  and  Cleasby,  for  the  railway  company.  There  is  no  suffi- 
cient statement  of  the  appointment  of  a  single  arbitrator,  in  the  docu- 
ment of  the  5th  of  December;  nothing  is  stated  beyond  an  intention 
to  appoint  an  arbitrator ;  and  the  instrument  of  the  1st  of  January, 
1850,  states  the  appointment  by  way  of  recital  only. 

Pollock,  C.  B.  Both  rules  must  be  discharged ;  but,  under  the 
circumstances,  without  costs. 

Parke,  B.  I  am  of  the  same  opinion.  It  would  be  better  for  a 
claimant  to  appoint  an  arbitrator  for  himself,  and  then  to  give  notice 
of  such  appointment  to  the  other  side.  Then,  if  within  fourteen  days 
the  company  fails  to  appoint  an  arbitrator,  the  claimant  may  proceed 
to  appoint  one  to  act  for  both  parties. 

Albbhbon,  B.,  concurred. —  Rides  discharged,  without  costs. 

35» 
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Evidence  —  Companies  Clauses  Consolidation  Arty  8^9  Viet  c.  16 — 

Register  of  Shareholders. 

The  register  of  shareholders  of  a  company  within  the  Companies  Clauses  Consolidation 
Act,  authenticated  bv  its  seal,  is  admissible  in  evidence  without  any  proof  that  such  seal 
was  affixed  at  an  ordinary  meeting  of  the*  company  pursuant  to  the  9th  section.    . 

Debt  for  calls  on  shares  in  the  North-western  Railway  Company. 

Pleas,  general  issue,  and  that  the  defendant  was  not  the  holder  of 
the  shares. 

At  the  trial,  before  Cresswell,  J.,  at  the  Liverpool  Summer  Assizes, 
in  order  to  prove  that  the  defendant  was  the  holder,  the  register  of 
the  company,  authenticated  by  its  seal,  was  produced  by  the  clerk  to 
the  secretary  of  the  company,  but  was  objected  to  as  insufficient 
without  evidence  that  the  seal  was  affixed  thereto  at  a  meeting  of 
the  company,  pursuant  to  the  9th  section.  The  learned  Judge  over- 
ruled the  objection,  and  the  plaintiff  obtained  the  verdict. 

Cleasby  now  moved  to  set  aside  the  verdict,  on  the  ground  that  the 
register  was  improperly  received.  This  is  only  evidence  by  virtue  of 
the  statute,  which  enacts,  in  sect.  28,  that  the  production  of  the 
register  of  shareholders  shall  he  prima  facie  evidence  of  the  defendant 
being  a  shareholder  and  of  the  number  and  amount  of  his  shares. 
That  means  the  register  described  in  the  9th  section,  which  enacts  "  that 
the  company  shall  keep  a  book  to  be  called  the  register  of  shareholders, 
and  in  such  book  shall  be  fairly  and  distinctly  entered  from  time  to 
time  the  names  of  the  several  corporations,  and  the  names  and  addi- 
tions of  the  several  persons  entitled  to  shares  in  the  company,  to- 
gether with  the*  number  of  shares  to  which  such  shareholder  shall  be 
respectively  entitled,  distinguishing  each  share  by  its  number,  and  the 
amount  of  the  subscription  paid  on  such  shares  and  the  surnames  or 
corporate  names  of  the  said  shareholders  shall  be  placed  in  alphabeti- 
cal order ;  and  such  books  shall  be  authenticated  by  the  common 
seal  of  the  company  being  affixed  thereto ;  and  such  authentication 
shall  take  place  at  the  first  ordinary  meeting,  or  at  the  next  subse- 
quent meeting  of  the  company,  and  so  from  time  to  time  at  each 
ordinary  meeting  of  the  company."  The  provisions  of  the  statute 
should,  therefore,  be  exactly  complied  with. 

Pollock,  C.  B.  If  this  objection  be  tenable,  it  would  next  be  ob- 
jected, that  it  must  be  proved  that  the  meeting  was  duly  called,  and 
that  those  who  voted  were  duly  qualified.  The  document  is  pro- 
duced, and  the  witness  says,  "  This  is  the  register  of  the  company," 
and  that  is  sufficient. 

Parke,  B.,  and  Alderson,  B.,  concurred.  —  Ride  refused. 

i  20  Law  J.  Rep.  (*.  a.)  Exch.  &    14  Jar.  967. 
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Wilson  v.  The  Caledonian  Railway  Company.1 

November  22, 1850. 

Scotch  Railway  Company—  Service  of  Process. 

Qpoere,  whether  process  against  a  Scotch  Railway  Company  can  be  served  on  its  secretary  in 
England. 

A  company  was  incorporated  by  statute  for  making  a  railway,  part  of  the  line  lying  in  Eng- 
land and  part  in  Scotland:  the  Act  embodying  the  Companies  Clauses  Consolidation 
Acts  for  both  countries.  By  a  subsequent  local  act  another  Scotch  Railway  Company  waa 
amalgamated  with  the  company.  A  party  having  a  claim  against  the  company  in  respect 
of  certain  shares  arising  out  of  that  amalgamation,  commenced  an  action  in  England,  and 
served  process  on  the  secretary  of  the  company  while  in  London: — 

Held,  that  this  service  was  good. 

Rew  had  obtained  a  rule  to  set  aside  the  service  of  the  writ  of  sum- 
mons in  this  case.  The  matter  had  been  brought  before  Wilde,  C.  J., 
at  chambers,  who  referred  it  to  the  Court.  The  defendant  company 
was  incorporated  by  the  8  &  9  Vict  c.  162,  for  the  purpose  of  mak- 
ing a  railway  from  Carlisle  to  Edinburgh  and  Glasgow  and  the  north 
of  Scotland.  The  statute  embodied  the  Companies  Clauses  Consol- 
idation Act  for  Scotland,  8  &  9  Vict  c.  17,  generally,  and  the  Com- 
panies Clauses  Consolidation  Act  for  England,  Id.  c.  16,  "so  far 
as  might  be  necessary  for  carrying  into  effect  the  object  and  purposes 
of  the  act  in  relation  to  the  portion  of  the  railway  and  works  in  Eng- 
land." By  the  137th  section  of  the  former  of  these,  (corresponding  in 
terminis  to  sect.  135  of  the  latter,)  it  is  enacted,  that  "any  summons 
or  notice,  or  any  writ  or  other  proceeding,  at  law  or  in  equity,  requir- 
ing to  be  served  upon  the  company,  may  be  served  by  the  same  be- 
ing left  at,  or  transmitted  through  the  post  directed  to  the  principal 
office  of  the  company,  or  one  of  their  principal  offices,  where  there 
shall  be  more  than  one,  or  being  given  personally  to  the  secretary, 
or  in  case  there  be  no  secretary,  then  by  being  given  to  any  one  director 
of  the  company."  By  a  subsequent  local  act  another  Scotch  Railway 
company  was  amalgamated  with  the  company,  and  the  plaintiff's 
claim  was  in  respect  to  certain  shares  arising  out  of  that  amalgamation. 
The  writ  of  summons  was  served  personally  on  the  secretary  while  in 
London :  and  the  objection  was  that  this  was  improper,  the  company 
being,  at  least  for  the  purposes  of  the  present  suit,  a  Scotch  company. 
Evans  v.  The  Dublin  and  Drogheda  Railway  Company,  14  M.  &  W. 
142 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  245,  was  referred  to. 

WUles  showed  cause.  This  is  an  English  corporation,  for  they 
have  property  in  England  which  may  be  distrained.  At  common 
law,  the  process  against  a  corporation  was  by  distress  of  their  goods, 
1  Tidd's  Prac.  121,  until  the  Uniformity  of  Process  Act,  2  Will.  4, 
c  39,  gave  power  to  serve  their  officer.  If  therefore,  this  be  an  Eng- 
lish corporation,  the  service  here  effected  is  good  either  by  the  general 
law  or  the  Companies  Clauses  Consolidation  Act  for  England,  which 

1  20  Law  J.  Rep.  (if.  9.)  Exch.  &    15  Jar.  17. 
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the  act  establishing  the  company  makes  applicable  to  the  English 
portion  of  it  A  debt  contracted  in  Scotland  may  be  sued  for  here, 
for  it  is  transitory  in  its  nature.  Mostyn  v.  Fabrigas,  Cowp.  161* 
Debttum  et  contractus  sunt  nulUus  loci.  Bat  if  this  kind  of  service  is 
to  be  held  good  for  some  claims  against  the  company  and  bad  for 
others,  the  Court  would  be  obliged  to  try  on  affidavits  the  nature  of 
each  action  and  the  particulars  sought  to  be  recovered  in  it.  Evans 
v.  The  Droglieda  Railway  Company  is  inapplicable ;  for  there  the  stat- 
ute pointed  out  a  particular  mode  of  service,  and  in  the  event  of  that 
being  impracticable,  another,  and  the  plaintiff  had  resorted  to  the 
secondary  mode  without  attempting  the  primary. 

Revo,  in  support  of  the  rule.  It  would  be  anomalous  if  English  and 
Irish  corporations  could  only  be  served  in  their  respective  countries, 
while  Scotch  corporations  could  be  served  not  only  in  Scotland  but 
also  in  England  and  Ireland :  and  it  would  be  very  inconvenient  if  a 
corporation  were  held  to  travel  about  with  the  person  of  its  secretary, 
and  on  his  death  migrate  into  the  body  of  each  director.  The  service 
here  effected  would  be  good  when  the  company  is  sued  as  an  English 
corporation,  as  for  instance  for  an  accident  occurring  on  the  English 
part  of  the  line.  But  if  the  mere  fact  of  a  corporation  having  prop- 
erty in  England  could  affect  the  question  of  jurisdiction,  the  property 
of  the  Dublin  corporation  brought  by  them  into  England  when  com- 
ing over  with  an  address  might  be  seized  here.  [Parke,  B.  —  You 
must  not  take  for  granted  that  it  could  not  be  seized.]  Distress  is  to 
enforce,  not  give,  jurisdiction.  [Piatt,  B.—  Suppose  a  passenger  pro- 
eeeding  in  one  of  the  trains  belonging  to  this  company  from  Carlisle 
to  a  place  iA  Scotland,  were  to  meet  with  an  accident  after  the  train 
had  passed  the  border,  could  it  be  contended  that  the  company  waa 
not  liable  as  an  English  company  for  a  breach  of  the  contract  to 
carry  safely  ?  Alderson,  B.  Or  suppose  after  the  train  entered  Scot- 
land the  pocket  of  the  passenger  was  picked,  where  is  the  thief  to  bo 
indicted  ?  PaYke,  B.  The  Companies  Clauses  Consolidation  Act  for 
Scotland  contemplates  that  a  Scotch  company  may  be  sued  in  Eng- 
land ;  for  the  137th  section  says  that  "  any  summons  or  notice,  or  any- 
writ  or  other  proceeding  at  law  or  in  equity,"  requiring  to  be  served 
on  the  company,  may  be  served  in  the  manner  there  pointed  out. 
Now  this  must  refer  to  proceedings  in  England,  for  in  Scotland  law 
and  equity  are  administered  by  the  same  tribunal.]  The  case  of  jRM- 
brow  v.  Ptibrovfs  Railway  Company,  3  C.  B.  730 ;  s.  c.  16  Law  J.  Rep. 
(n.  s.)  C.  P.  11,  shows  that  that  section  must  not  be  construed  lit- 
erally. 

Parke,  B.  It  will  not  be  necessary  to  decide  whether  this  service 
would  be  sufficient  supposing  the  company  to  be  merely  a  Scotch 
one ;  for  it  is  impossible  not  to  see  that  for  some  purposes  at  least  it 
is  an  English  one,  and  if  an  English  company,  this  service  is  good 
service.  In  truth,  it  fills  a  double  character :  it  is  an  English  company 
so  far  as  relates  to  the  distance  from  Carlisle  to  the  border,  and  Scotch 
for  the  rest,  and  the  Companies  Clauses  Consolidation  Acts  both  for 
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England  and  Scotland  are  embodied  into  its  act  of  incorporation. 
Now  the  plaintiff's  claim  which  arises  out  of  the  amalgamation  of 
the  original  company  with  another  railway  company  is  in  respect  of  a 
duty  imposed  on  the  whole  corporation,  and  affecting  the  whole  of  its 
property,  and  thus  obligatory  on  it  alike  in  its  English  and  Scotch 
character. 

Alderson  and  Platt,  BB.,  concurring.  —  Rule  discharged^  with 
costs. 


Job  v.  Butterfield  and  another.1 

November  22,  1850. 

Venue,  Changing — Application  by  one  of  two  Defendants — Motion— 

Affidavits. 

One  of  two  defendants  may,  under  ordinary  circumstances,  change  the  rcnue  without  die 
consent  of  the  other. 

A  rale  to  discharge  a  rule  for  changing  die  venae  need  not  be  drawn  up  on  reading  the  affi- 
davits on  which  the  original  rule  was  obtained. 

In  this  case  a  rule  had  been  obtained  by  one  of  two  defendants,  on 
the  common  affidavit,  to  change  the  venue  from  London  to  York.  A 
rule  was  afterwards  obtained,  on  behalf  of  the  plaintiff,  to  discharge 
this  rule  and  bring  back  the  venue  to  London;  but  it  was  not  drawn 
up  on  reading  the  affidavit  on  which  the  first  rule  was  obtained.  The 
ground  stated  in  the  plaintiff's  affidavit  was,  that  the  other  defendant, 
Butterfield,  had  not  given  his  consent  to  the  venue  being  changed  to 
York,  but,  on  the  contrary,  was  desirous  that  the  action  should  be 
tried  in  London. 

Milward  showed  cause.  There  is  a  preliminary  objection  in  this 
case.  The  present  rule  is  not  drawn  up  on  reading  the  affidavit  on 
which  the  rule  to  change  the  venue  was  obtained.  Cooper  v.  Foulkes, 
2  Sco.  N.  R  200,  shows  that  where  a  defendant  moves  to  set  aside  a 
rule  for  a  distringas,  on  the  ground  that  it  has  been  improperly  ob- 
tained, he  ought  to  bring  before  the  Court  the  affidavits  on  which  the 
motion  for  it  was  founded.  Needham  v.  Bristowe,  4  Ibid.  773 ;  s.  c. 
11  Law  J.  Rep.  (x.  s.)  C.  P.  207,  is  to  the  same  effect. 

[Parke,  B.  It  is  enough  that  the  plaintiff  states  in  the  present 
affidavits  that  the  rule  was  obtained  by  one  of  the  two  defendants.] 

Secondly,  one  defendant  has  the  power  of  changing  the  venue. 
Box  v.  Read,  Pract.  Regis.  C.  P.  430 ;  s.  c.  Barnes,  3d  edit  482,  is 
precisely  in  point.  Braddeley  v.Rippon,  5  Taunt.  87,  and  Groves  v. 
Thackery,  Ibid.  631,  decide  that  one  defendant  cannot  remove  the 
venue  to  a  county  palatine,  because  the  Court  has  in  that  case  no 
■  i   i     —  i      1 1      -  i  ■  .   .    .     . — . .    .  » 
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authority  to  bind  the  other  defendant  to  the  terms  of  not  assigning 
error  on  the  want  of  an  original  writ  But  the  very  reason  given  for 
those  decisions,  namely,  that  the  plaintiff  would  be  prejudiced,  shows 
that  in  an  ordinary  case  one  defendant  would  have  the  power.  There 
is  an  Anonymous  Case,  2  Chit  Rep.  417,  which  leads  to  the  same  con- 
clusion. 

R.  Miller,  in  support  of  the  rule.  It  is  laid  down  in  the  last  edition 
of  ArcJUbolcFs  Practice,  p.  1165,  that  one  of  several  defendants  cannot 
change  the  venue  without  the  consent  of  the  others.  The  reason  is, 
that  one  defendant  is  not  to  be  prejudiced  by  the  act  of  the  other. 
The  application  ought  to  be  made  by  both. 

[Parke,  B.  One  defendant  has  a  right  to  change  the  venue.  The 
plaintiff  was  wrong  in  bringing  it  in  a  place  where  the  cause  of  action 
did  not  arise.] 

The  affidavits  in  the  present  case  show  that  the  plaintiff  would  be 
prejudiced  by  the  action  being  tried  in  York. 

Parke,  B.  Then  let  the  plaintiff  make  an  application  to  the  Court 
on  special  grounds,  and  the  defendant  will  have  an  opportunity  of 'an- 
swering them.  The  cases  that  have  been  cited  of  a  refusal  by  the 
Court  to  change  the  venue  proceed  on  the  ground  that  the  plaintiff 
would  be  prejudiced  by  that  step.  But  Box  v.  Bead  is  a  clear  author- 
ity that  in  ordinary  cases  one  defendant  may  change  the  venue :  and 
he  ought  to  have  that  power  where  the  action  is  not^brought,  as  the 
statute  requires,  in  the  county  where  the  cause  of  action  arose.  The 
very  distinction  taken  in  those  cases  shows  that  in  an  ordinary  case 
the  venue  may  be  changed.     The  rule  will  be  discharged,  with  costs. 

Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B.,  concurred*— -  Bute 
discharged,  with  costs. 


Jones  t%  Johnson  and  Morgan.1  • 

November  3,  1860. 

Replevin  against  Magistrates  alone  —  Distress  for  Borough-rates  — 
5  4-6  Will  4,  c.  76,  s.  92  —  4  Sf  5  Will  4,  c.  48—55  Geo.  3,  c  51 
—  1  Vtct.  c.  81 —  Borough-rate  not  made  in  public —  Validity  of 
Warrant  —  Betrospectiveness  of  Rate  —  Receipt  and  Date  of  War- 
rant—  Statement  in  Warrant — Jurisdiction —  Time  of  Sale  under 
27  Geo.  2,  c.  20. 

The  council  of  the  borough  of  Lichfield,  before  making  a  borough-rate,  made  an  estimate 
pursuant  to  5  &  6  Will.  4,  c.  76,  s.  92,  in  which  was  included  an  item  of  1051  14*.  lOd.  in 
respect  of  three  years  arrears  of  salary  awarded  to  a  former  town  clerk  as  compensation 
for  his  discharge.  The  same  party  having  also  recovered  against  the  town  council  467/. 
for  damages  and  costs,  and  threatening  execution  against  the  corporation,  received  pay- 

i  20  Law  J.  Rep.  (ir.  s.)  M.  C  11. 
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stent  for  that  amount  from  the  attorney  for  the  council,  who  intended  to  charge  it  to  the 
council  as  a  disbursement,  but  had  not  delivered  bis  bill  of  costs.  In  respect  of  the  sum 
of  4672.  and  the  attorney's  bill  of  costs,  the  sum  of  800/.  was  introduced  into  the  estimate. 
The  council  afterwards  made  a  borough-rate,  including  the  above  sums. 

At  a  meeting  which  was  not  public,  the  borough  council  made  an  order  which  directed  the 
overseers  of  certain  parishes  within  the  borough  to  pay  the  proportions  assessed  upon 
their  parishes  out  of  the  poor-rates  made  and  collected;  and  they  also  issued  a  warrant  to 
their  treasurer,  commanding  him  within  100  days  from  the  date  thereof  to  demand  from  the 
overseers  the  said  proportions.  The  treasurer  maoe  his  precept  to  the  overseers,  requiring 
them  within  100  days  after  the  receipt  thereof  to  pay  the  proportions  out  of  the  poor-rates 
made  and  collected  or  to  be  made  anq  collected.  The  plaintiff,  an  overseer,  not  having  paid 
the  proportions  assessed  on  his  parish,  a  warrant  was  issued  by  the  defendants,  being  the 
mayor  and  justices  of  Lichfield,  commencing  thus,  "  Borough  and  city  of  Lichfield."  The 
warrant  then  directed  certain  parties  to  levy  the  sum  of  77/.  16s.  l^S.  oy  distress  of  the 
plaintiff's  goods,  and  provided  that u  if  within  the  space  of  five  days  next  after  such  dis- 
tress by  you  taken  the  sum  of  77/.  16s.  Ifrd.  shall  not  be  paid,  that  then  you  do  sell  the 
said  goods."  "  Given  under  our  hand  and  seal,  and  under  the  corporate  seal  of  the  said 
borough  city.  T.  T.  (l.  b.,)  M.  B.  M.  (u.  s.,  )  justices  of  the  said  borough  and  city. 
(Corporation  seal)  Thomas  Johnson,  Mayor?  Tne  defendant,  Johnson,  was  not  stated  in 
the  body  of  the  warrant  to  be  mayor  of  the  borough :  — 

Held,  first,  that  a  borough-rate  need  not  be  made  in  public  Secondly,  that  as  the  rate  was 
good  upon  the  face  of  it,  even  although  it  might  be  retrospective  in  fact,  (which,  semUe,  it 
was  not,)  no  advantage  could  be  taken  of  that  circumstance  as  against  the  defendants. 
Thirdly,  that  the  warrant  was  not  bad  by  reason  of  its  directing  the  sum  to  be  paid  out 
of  the  rates  to  be  made  and  collected;  nor,  fourthly,  in  directing  the  overseers  to  pay  the 
sum  within  100  days  after  the  receipt  of  the  warrant  Fifthly,  that  it  sufficiently  appeared 
from  the  warrant,  that  one  of  the  defendants  was  mayor  of  the  borough  at  the  time  of 
making  the  warrant  Sixthly,  that  the  warrant  of  distress  appeared  to  have  been  made 
within  the  jurisdiction  of  the  mayor  and  justices.  And,  lastly,  that  the  warrant  was  not 
bad,  under  the  27  Geo.  2,  c.  20,  in  not  fixing  the  time  at  which  the  sale  of  the  plaintiff's 
goods  was  to  terminate. 

An  action  of  replevin  may  be  maintained  against  magistrates  alone  who  issue  a  warrant  of 
distress  against  the  goods  of  a  party. 

Replevin.  Plea,  not  guilty,  (by  statute.)  The  first  avowry,  by 
both  defendants,  after  stating  that  Lichfield  was  a  borough  with  a 
body  corporate,  that  the  borough  fund  was  insufficient  for  the  pur- 
poses of  the  5  &  6  Will.  4,  c.  76,  that  the  council  of  the  borough 
made  an  estimate  of  what  would  be  sufficient,  and  ordered  a  borough- 
rate  in  the  nature  of  a  county-rate,  appointed  one  J.  W.  Proffitt  the 
collector,  and  ordered  that  the  sum  of  666Z.  16$.  l£d.,  then  payable  by 
St  Mary's  parish,  should  be  paid  by  the  overseers  of  the  said  parish 
to  the  said  J.  W.  Proffitt,  out  of  the  poor-rates  made  and  collected,  or 
to  be  made  and  collected,  for  the  said  parish.  The  avowry  then  stated 
the  non-payment  by  the  overseers  of  the  sum  of  HL  16$.  l^d.,  bal- 
ance of  the  above  sum,  and  the  issuing  a  distress  warrant  in  respect 
thereof.     There  was  a  second  avowry,  not  material  to  be  mentioned. 

Plea  in  bar  to  the  first  avowry,  de  injuria. 

At  the  trial,  which  took  place  at  the  Staffordshire  Summer  Assizes, 
1850,  a  special  verdict  was  found,  which  stated,  in  substance,  that 
•Lichfield  was  a  borough  corporate ;  that  the  defendants  were  two  of  the 
justices  of  the  borough ;  that  at  the  time  of  making  the  borough-fate 
thereinafter  mentioned,  the  borough  fund  was  not  sufficient  for  the 
purposes  of  the  act  of  1  Vict  c.  81 ;  that  a  meeting  of  the  borough 
council  was  held,  which  was  not  a  public  meeting,  the  members  of  the 
'town  council  and  the  reporters  of  the  press  only  being  allowed  to  be 
present ;  and  that  the  said  council  made  a  rate.    The  order  of  coun- 
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cil  was  then  set  forth,  which  ordered  a  borough-rate  to  be  made,  by 
which  the  parishes  of  St,  Michael,  St  Mary,  and  four  other  parishes 
and  places,  being  within  the  borough,  were  assessed  at  certain  sums. 
It  was  then  ordered  that  the  church-wardens  and  overseers  of  the 
above-mentioned  parishes  and  places  should  pay  the  amount  of  their 

Proportions  "  out  of  the  poor-rates  made  and  collected."     That  J.  W. 
'roffitt,  treasurer  of  the  borough,  should  make  demand,  in  writing,  of 
the  said  church-wardens  and  overseers  of  the  respective  sums  assessed 
on  the  parishes,  &c,  and  which  sums  the  church-wardens,  &a,  were 
required  to  levy  and  pay  to  the  treasurer  within  100  days  after  demand ; 
and  in  case  the  said  church-wardens,  &c.,  should  neglect  to  levy  and 
pay  the  said  sums  within  100  days  after  demand,  he  should  levy  the 
same  by  distress  of  the  goods  of  such  church-wardens  and  overseers. 
The  verdict  then  set  out  an  estimate  of  expenses  made  at  the  meeting 
of  the  said  council.     This  estimate  contained  the  following,  amongst 
other  items  :  "  Compensation  to  the  late  town  clerk,  three  years  and 
a  half,  105/.  14s.  lOrf. ;  law  expenses,  800/."     The  item  of  105/,  14*. 
10d.  was  introduced  under  the  following  circumstances :  A  Mr.  Simp- 
son had  been  town  clerk  of  Lichfield  before  and  at  the  passing  of  the 
Municipal  Corporation  Act,  when  he  was  dismissed  from  his  office 
by  the  town  council.     He  thereupon  claimed  compensation,  and,  be- 
ing refused,  obtained  a  mandamus,  on  which  he  recovered  against  the 
council  467/.,  for  damages  and  costs.     Afterwards,  compensation  was 
awarded  to  him  by  an  annuity  of  30/.     Being  dissatisfied  with  that, 
he  appealed  to  the  Treasury ;  and  whilst  that  appeal  was  pending, 
the  sum  of  105/.  14s.  10d.,  being  the  arrears  of  the  annuity,  was  in- 
cluded in  the  estimate.     The  sum  of  800/.  was  introduced  into  the 
estimate  under  the  following  circumstances :   A.  Eggington,  the  town 
clerk  of  the  borough,  and  attorney  for  the  council  in  the  mandamus, 
paid  to  the  said  Air.  Simpson  tne  said  sum  of  467/.,  intending  to 
charge  it  to  the  council  as  a  disbursement.     He  had  not  delivered  a 
signed  bill  to  the  council  on  the  19th  of  July,  1847.     He  paid  the 
money  spontaneously,  and  to  save  the  corporation  from  an  execution. 
The  sum  of  800/.  was  introduced  into  the  estimate  as  a  sum  that 
would  be  required  to  pay  Mr.  Eggington's  bill  of  costs  for  that  and 
other  suits,  then  unascertained,  including,  as  a  disbursement,  the  said 
sum  of  467/.    On  the  19th  of  July,  1847,  a  warrant  by  the  mayor  of  the 
borough,  sealed  with  the  corporate  seal,  was,  by  order  of  the  council, 
issued  to  J.  W.  Proffitt     This  warrant  commanded  him,  within  100 
days  from  the  date  thereof,  to  demand  from  the  said  church-wardens, 
&&,  the  above  sums  assessed  upon  those  parishes ;  and  if  the  said 
church-wardens,  &c.,  should  refuse  or  neglect  to  pay  the  same  within 
100  days  after  demand  and  notice,  then  to  give  information  thereof 
to  the  said  council.     The  said  J.  W.  Proffitt,  on  the  said  19th  of  July, 
made  his  precept  to  the  said  church- wardens  and  overseers  of  St  Mary, 
(the  plaintiff  being  one,)  in  which,  after  reciting  the  order  and  warrant 
of  the  council,  he  required  that,  "  within  100  days  next  after  the  re* 
ceipt "  thereof  by  them,  they  should  pay  to  him,  "  out  of  the  poor- 
rates  made  and  collected,  or  to  be  made  and  collected^  the  sum  of 
666/.  16*.  \\a\    On  the  29th  of  July,  1847,  a  copy  of  this  precept  was 
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left  at  the  house  of  the  plaintiff,  one  of  the  overseers  of  St  Mary. 
The  rate  was  appealed  against,  and  confirmed.  The  church-wardens 
and  overseers  of  St  Mary  afterwards  paid  to  J.  W.  Proffitt,  on  ac- 
count of  the  sum  of  666/.  16$.  lid.,  the  sum  of  513/.,  but  not  the 
residue  of  that  sum.  The  plaintiff  went  out  of  office  as  overseer  in 
March,  1848.     On  the  11th  of  July,  1848,  the  plaintiff  was  summoned 

,  before  the  defendant,  Thomas  Johnson,  being  the  mayor,  and  the 
other  defendant,  M.  B.  Morgan,  then  being  a  justice  of  the  peace  of 
the  borough,  in  respect  of  the  non-payment  by  them  of  the  balance 
of  the  sum  assessed  on  the  parish  of  St  Mary.     On  the  day  named 

\  in  such  summons  the  plaintiff  attended  before  the  defendants,  prom- 
ised to  pay  the  residue,  and  did  pay  the  further  sum  of  767.  on 
account  of  the  balance  of  15SL  16s.  lid.  The  verdict  then  set  out 
other  facto  not  material  to  be  mentioned,  relating  to  the  alteration  of 
the  date  of  the  warrant.  The  warrant  under  which  the  distress  was 
made  bore  date  the  14th  of  August,  1848.  It  commenced  thus: 
"  Borough  and  city  of  Lichfield"  was  directed  to  J.  W.  Proffitt  and 
others,  and  commanded  them  to  levy  77L  16s.  lid.  by  distress  of  the 
goods  of  the  plaintiff  and  others ;  and  if  within  the  space  of  five 
days  next  after  such  distress  by  you  taken,  the  sum  of  77t  16*.  l\d. 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods,"  &c.  "  Given 
under  our  hands  and  seals,  and  under  the  corporate  seal  of  the  said 
borough  and  city,  this  14th  day  of  August,  A.  D.  1848.     T.  Johnson 

•  (l.  s.,)  M.  B.  Morgan,  (l.  s.,)  Justices  of  the  said  borough  and  city. 

•  Thomas  Johnson,  mayor,  (corporate  seal.) n 

Gray,  (Keyser  with  him,)  for  the  plaintiff.     First,  the  rate  was  bad, 
1  as  it  was  not  made  in  public.    By  the  Municipal  Corporations  Act, 

•  5  &  6  Will.  4,  c.  76,  s.  92,  the  borough  Justices  are  "  to  order  a 

*  borough-rate  in  the  nature  of  a  county-rate  to  be  made  within  their 

*  borough,  and  for  that  purpose  the  council  of  such  borough  shall  have 
within  their  borough  all  the  powers  which  any  Justices  of  the  Peace 
assembled  at  the  General  or  Quarter  Sessions  have,"  under  the  55 

,  Geo.  3,  c.  51,  "  or  as  near  thereto  as  the  nature  of  the  case  will  ad- 

|  mit"  The  55  Geo.  3,  c  51,  s.  1,  empowers  county  Justices  "  assem- 
bled at  their  General  or  Quarter  Sessions "  to  make  county-rates. 
Then  comes  the  4  &  5  Will.  4,  c.  48,  which,  after  reciting  in  sect  1 

'  that  doubts  had  existed  whether  the  business  of  making  county-rates 
should  be  transacted  publicly  and  in  open  Court,  enacts,  that  it  shall 

'  be  transacted  publicly  and  in  open  Court.  This  last  is  a  declaratory 
act,  and,  therefore,  shows  what  construction  ought  to  be  placed  on 

'the  55  Geo.  3,  c.  51. 

[Parke,  B.     The  meaning  of  the  5  &  6  Will.  4,  c.  76,  s.  92,  is 

*  merely,  that  the  Borough  Justices  are  to  possess  the  powers  given  by 
'  the  55  Geo.  3,  c.  51.] 

Secondly,  the  rate  is  retrospective,  for  it  was  made  to  repay  the 

arrears  of  the  discharged  town  clerk's  salary,  and  also  to  reimburse 

..the  attorney  of  the  town  council  the  sum  he  had  paid  in  respect  of 

.  damages  and  costs.    Woods  v.  Reed,  2  Mee.  &  W.  777 ;  s.  c.  9  Law  J. 

1 '       vol.  i.  36 
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Rep.  (n.  s.)  M.  C.  105,  decides  that,  under  this  very  92d  section,  the 
council  of  a  borough  have  no  power  to  make  a  retrospective  rate. 

i Parke,  B.  referred  to  Chesterton  v.  Farlar,  7  Ad.  &  E.  713 ;  s.  c 
■aw  J.  Rep.  (n.  s.)  Q.  B.  66.] 

The  1  Vict  c.  81,  was  passed  in  consequence  of  the  decision  of 
Woods  v.  Reedy  and  by  sect  2,  enables  the  council  of  a  borough  to 
levy  a  rate  for  defraying  expenses  previously  incurred  in  carrying  the 
Municipal  Act  into  execution. 

[Parke,  B.  Were  the  town  council  at  liberty  to  make  a  rate 
upon  the  chance  of  their  being  defeated  in  the  litigation,  and  of 
having  the  costs  and  expenses  to  pay  ?  At  what  time  is  a  rate  to 
be  made  in  a  case  where  an  action  is  depending  by  the  result  of 
which  the  council  may  perhaps  be  compelled  to  pay  1000J.  ?] 

They  may  make  a  rate  as  soon  as  they  are  engaged  in  litigation. 

[Alderson,  B.  On  what  principle  are  they  to  make  the  esti- 
mate?] 

In  the  best  manner  they  are  able. 

[Parke,  B.  The  5  &  6  Will.  4,  c.  76,  s.  92,  empowers  the  coun- 
cil "  to  estimate  as  correctly  as  may  be  what  amount  in  addition  to 
such  (borough)  fund  will  be  sufficient  for  the  payment  of  the  ex- 
penses to  be  incurred."  The  council  are  not  to  be  held  very  tightly 
to  those  words.  Surely,  it  would  have  been  enough  if  they  had 
made  a  rate  as  soon  as  the  costs  of  the  legal  proceedings  had  been 
taxed.] 

This  Court  will  decide  according  to  the  authority  of  Woods  v.  Reea\ 
and  leave  the  parties  to  their  writ  of  error. 

Thirdly,  the  1  Vict  c.  81,  s.  1,  authorizes  the  overseers  whose 
parishes  are  liable  to  the  borough-rate  to  pay  the  amount  "  out  of 
the  poor-rate  made  and  collected,  or  to  be  made  and  collected." 
But  here  the  council  by  their  order  directed  the  overseers  of  the 
parishes  assessed  to  pay  their  quota  "  out  of  the  poor-rates  made  and 
collected"  They  then  directed  their  warrant  to  the  treasurer,  Mr. 
Proffitt,  who,  by  his  precept,  required  the  overseers  to  pay  the  amount 
"  out  of  the  poor-rates  made  and  collected,  or  to  be  made  and  col- 
lected." The  warrant  is  bad  by  reason  of  the  introduction  of  these 
latter  words  "  or  to  be  made  and  collected,"  for  the  treasurer  had  no 
right  to  insert  them  in  his  precept 

Fourthly,  the  treasurer  directs  the  church-wardens  and  overseers  to 
pay  the  sum  assessed  within  100  days  from  the  receipt  of  the  pre- 
cept, whereas  the  warrant  of  the  council  addressed  to  him  requires 
him  to  pay  it  within  100  days  from  the  date  of  the  warrant  to  him. 
This  vitiates  the  warrant  of  distress. 

[Parke,  B.  The  treasurer  extends  the  time  of  payment  It  would 
have  been  a  different  thing  if  he  had  curtailed  it  Here  he  allows 
the  overseers  more  time  for  payment  than  he  was  directed  to  give 
them.] 

Fifthly,  it  does  not  appear  in  the  body  of  the  warrant  that  the  de- 
fendant, Johnson,  was  mayor  of  the  borough  at  the  time  of  issuing 
the  warrant ;  and,  moreover,  the  warrant  was  altered  after  it  had  been 
issued. 
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Sixthly,  it  does  not  appear  that  the  justices  were  acting  within 
their  jurisdiction  when  they  made  their  warrant,  for  they  merely  de- 
scribe themselves  as  "justices  of  the  said  borough  and  city,"  and  do 
not  use  the  ordinary  words  "  in  and  for  "  the  city,  &c.  In  The  Queen 
v.  Stockton,  14  Law  J.  Rep.  (n.  s.)  M.  C.  128,  a  complaint  iy  over- 
seers before  magistrates  was  held  to  be  bad  in  stating  that  it  was 
made  "before  us,  A.  and  B.,  two  justices  for  the  county  of  C." 

[Parke,  R  The  following  passage  from  2  Hawk.  P.  C.  book  ii.  s. 
23,  is  in  point,  "  It  is  safe,  but  perhaps  not  necessary,  in  the  body  of 
the  warrant,  to  show  the  place  where  it  was  made  ;  yet  it  seems  ne- 
cessary to  set  forth  the  county  in  the  margin  at  least,  if  it  be  not  set 
forth  in  the  body."] 

Lastly,  the  warrant  is  bad,  not  being  in  conformity  with  the  27 
Geo.  2,  c.  20,  relative  to  distresses  by  warrants  of  justices.  The  1st 
section  of  that  act  enacts,  that  the  justices  are  by  their  warrant  to 
limit  the  time  for  selling  the  goods  distrained, "  so  as  such  time  be  not 
less  than  four  days  nor  more  than  eight  days."  Here  no  limit  is  fixed 
for  the  duration  of  the  sale,  and  it  may  consistently  with  this  war- 
rant have  lasted  twenty  days. 

I  Parke,  B.     The  word  "  then  "  sufficiently  proves  the  time.] 
n  The   Queen  v.  Williams,  19  Law  J.  Rep.  (n.  s.)  M.  C.  126,  a 
warrant  of  distress  was  held  bad  which  directed  the  goods  to  be  sold 
"forthwith."    * 

Keating,  ( Whitmore  with  him,)  for  the  defendants.  First,  the  meet- 
ing of  the  council  at  which  this  rate  was  made  was  publicly  and  duly 
convened.  It  was  not  necessary  that  the  doors  should  be  thrown 
open  to  the  public.  ' 

[Pollock,  C.  B.  A  council  in  a  borough  does  not  hold  an  open 
court  at  all.] 

[Alderson,  B.  The  4  &  5  Will.  4,  c.  48,  was  passed  in  conse- 
quence of  the  discordant  practice  that  had  prevailed  in  various  coun- 
ties in  making  county-rates.  In  some  cases  the  meetings  of  the 
magistrates  were  private,  in  others  they  were  public] 

Besides,  the  justices  are  not  a  representative  body,  whereas  the 
borough  councils  are,  and  that  may  be  a  reason  why  the  public  ought 
to  be  admitted  in  one  case,  and  may  be  properly  excluded  in  the 
other. 

[Alderson,  B.  The  sitting  in  public  is  not  a  "power,"  but  rather 
a  restriction.] 

The  King  v.  The  Justices  of  Nottingham,  3  Ad.  &  E.  500 ;  s.  c.  4 
Law  J.  Rep.  (n.  s.)  M.  C.  113,  is  in  point. 

Secondly,  this  rate  is  not  retrospective.  Woods  v.  Reed  does  not 
touch  this  case  ;  it  related  to  different  expenses  from  those  which  are 
now  in  question.  Can  it  be  contended  that  a  rate  is  void  which  is 
retrospective  in  respect  of  a  single  shilling?  In  truth,  the  expenses 
in  question  are  such  as  cannot  be  provided  for  prospectively ;  for 
instance,  law  expenses  cannot  be  correctly  estimated  beforehana. 

[Alderson,  B.     The  borough  council  are  to  make  an  estimate.] 

A  dismissed  officer  claims  500/.  as  compensation ;  the  council  con- 
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sider  him  not  entitled  to  any  thing :  how  can  they  make  a  correct 
estimate  in  such  a  case?  The  rate  is  as  prospective  as  under  the 
circumstances  it  could  be.  The  Queen  v.  Read,  18  Law  J.  Rep. 
(n.  s.)  M.  C.  164,  shows  that,  although  rates  are  not  to  be  made  ret- 
rospectively, yet  when  overseers,  by  reason  of  a  balance  in  hand  of 
an  old  rate,  or  the  getting  in  of  an  uncollected  rate  on  which  a  par- 
ticular debt  is  chargeable,  are  enabled  to  defer  the  making  of  a  new 
rate,  such  debt  may  be  properly  paid  out  of  the  new  rate,  and  this 
applies  peculiarly  to  the  expenses  of  litigation.  There  is  great  diffi- 
culty in  making  a  rate  like  the  present,  which  shall  not  be  open  to 
some  objection  or  other.  For  instance,  if  the  borough  council  esti- 
mate that  a  larger  sum  will  be  required  than  ultimately  happens  to 
be  necessary,  they  do  injustice  to  present  rate-payers  who  may  sub- 
sequently leave  the  borough,  and  who  practically  will  not  get  their 
payments  returned  to  them.  On  the  other  hand,  if  the  estimate  is 
too  small,  and  they  raise  too  little,  then,  when  they  levy  the  balance, 
it  would,  on  the  principles  of  the  present  argument,  be  contended 
that  that  rate  was  retrospective.  The  truth,  however,  is,  that  if  the 
council  make  their  estimate  fairly  and  reasonably,  any  rate  subse- 
quently assessed  for  the  purpose  of  piaking  up  the  deficiency  cannot, 
according  to  true  legal  principles,  be  considered  retrospective.  In 
The  Attorney  General  v,  The  Corporation  of  Lichfield,  17  Ibid.  Chanc. 
472,  it  is  laid  down  that  a  municipal  corporation  ought;  to  provide,  as 
far  as  is  practicable,  for  the  expenses  of  each  year  out  of  the  income 
of  that  year,  but  that  the  rule  will  not  be  so  strictly  applied  as  to 
prevent  under  all  circumstances  the  payment  of  a  prior  debt  out  of 
the  moneys  raised  by  a  subsequent  rate.  But,  conceding  that  this 
rate  is  in  fact  retrospective,  the  present  proceeding  is  not  the  proper 
mode  of  taking  advantage  of  the  defect,  for  the  present  defendants 
are  not  the  parties  who  are  to  allow  the  rate ;  their  duty  is  merely  to 
issue  a  warrant  if  it  be  not  paid.  Marshall  v.  Pitman,  9  Bing.  595 ; 
s.  c.  2  Law  J.  Rep.  (n.  s.)  M.  C.  33.  Again,  the  rate  is  good  upon 
the  face  of  it.  But,  according  to  the  argument  on  the  other  side,  if 
it  be  retrospective  to  the  extent  of  a  single  shilling,  it  would  be  bad. 
They  referred  to  11  &  12  Vict.  c.  44.  Besides,  replevin  will  not  lie 
against  magistrates  alone ;  it  lies  against  those  only  who  take  the 
goods.  George  v.  Chambers,  11  Mee.  &  W.  149 ;  s.  c.  12  Law  J. 
Rep.  (n.  s.)  M.  C.  94. 

[Parke,  B.  In  this  case,  the  magistrates  are  the  actors ;  they  claim 
to  have  the  goods  returned  to  them ;  they  have  ordered  a  party  to 
take  the  goods.  Replevin  lies  against  magistrates  who  order  a  man's 
goods  to  be  taken.] 

Thirdly,  the  alleged  variance  between  the  warrant  of  the  council 
and  the  treasurer's  precept  to  the  bailiff  does  not  vitiate  the  proceed- 
ings. The  words  "  made  and  collected "  mean  any  rate  that  may 
hereafter  be  made  and  collected.  Besides,  the  plaintiff  has  sustained 
no  injury  thereby. 

Fourthly,  the  plaintiff  surely  cannot  be  entitled  to  complain  that 
by  the  language  of  the  precept  his  time  of  payment  is  extended, 
and  that,  instead  of  being  compellable  to  pay  alter  100  days  from 
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the  date  of  the  warrant,  he  is  to  pay  after  100  days  from  the  ser- 
vice of  it 

Fifthly,  the  language  of  the  warrant  sufficiently  shows  that  the 
defendant,  Johnson,  was  .mayor  of  the  borough,  and  the  warrant 
clearly  was  not  signed  after  it  had  issued. 

Sixthly,  the  order  was  made  within  the  jurisdiction  of  the  justices. 
In  The  Queen  v.  Stockton,  the  objection  was  that  the  complaint  of 
the  overseers  did  not  appear  to  have  been  made  within  the  jurisdic- 
tion, and  the  complaint  was  not  set  out ;  but  here  the  words  in  the 
margin,  u  Borough  and  City  of  Lichfield,"  coupled  with  the  use  of 
the  corporate  seal  and  the  signature  of  the  defendant,  Johnson,  show 
that  the  warrant  was  made  within  the  jurisdiction,  for  it  would  be 
absurd  to  suppose  that  the  magistrates  went  out  of  the  borough  to 
sign  the  warrant. 

Lastly,  the  warrant  is  not  bad  in  omitting  to  fix  the  period  at  which 
the  sale  of  the  goods  is  to  terminate.  The  present  warrant  is  in  con- 
formity with  the  precedents  in  Burn's  Justice  and  other  books.  The 
word  "  then  "  is  a  direction  to  the  bailiff  to  sell  at  the  expiration  of 
the  fifth  day. 

[Pollock,  C.  B.  The  magistrates  are  bound  to  fix  the  time  for  the 
commencement,  but  not  for  the  conclusion  of  the  sale.] 

Gray,  in  reply,  cited  Pallister  v.  The  Mayor,  Sfc,  of  Oravesend,  19 
Law  J.  Rep.  (n.  s.)  C.  P.  358 ;  Tawneifs  Case,  2  Salk.  531 ;  Lanches- 
ter  v.  Tricker,  1  Bing.  201 ;  s.  c.  1  Law  J.  Rep.  C.  P.  65 ;  and  The 
King  v.  Sillifant,  4  Ad.  &  E.  354. 

Pollock,  C.  B.  I  think  the  defendants  are  entitled  to  judgment. 
The  cases  cited  by  the  plaintiffs  counsel  seem  to  point  to  the  con- 
clusion that  rates  must  not  be  retrospective.  But  in  Woods  v.  Reed 
the  only  question  upon  which  the  Court  gave  an  opinion  was  that  a 
borough-rate  which  was  retrospective  was  bad.  In  the  present  case  it 
was  the  duty  of  the  borough  council  to  make  an  estimate  of  the  ex- 
penses, if  by  possibility  that  could  be  done,  and  to  provide  prospec- 
tively for  those  expenses.  It  may,  however,  happen  that  that  cannot' 
be  done ;  for  instance,  many  persons  may  fail  to  pay  their  rates,  or 
the  rates  may  become  unproductive  on  other  grounds.  Against  all 
these  matters  the  council  cannot  make  provision.  I  think,  under  cir- 
cumstances like  the  present,  if  a  rate  is  made  prospectively,  and  it 
proves  to  be  insufficient,  and  another  is  wanted,  it  may  be  made.  In 
this  case  the  rate  is  not,  in  my  opinion,  retrospective,  for  it  is  bona  fide, 
and  the  council  expected  to  have  to  pay  a  larger  sum  of  money  as 
soon  as  the  bill  of  their  attorney  was  sent  in.  The  object  of  the 
statute  was  to  enable  the  council  to  pay  their  debts,  and  when  the 
council  act  bona  fide,  we  ought  to  construe  the  clause  applicable  to 
this  point  as  directory  only.  With  regard  to  the  question  of  the  rate 
being  made  publicly,  it  is  an  answer  to  say  that  the  Municipal  Cor- 
poration Act  has  given  generally  to  town  councils  the  same  powers 
as  county  Justices  in  Quarter  Sessions  assembled  possess.  And 
what  strengthens  the  opinion  that  the  meeting  of  the  council  need 
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not  be  a  public  one  is,  that  no  reference  is  made  in  the  Municipal 
Corporation  Act  to  that  act  of  Parliament,  the  4  &  5  WilL  4,  c.  48, 
which  directs  Justices  to  make  county-rates  in  open  Court  The  92d 
section  in  the  Municipal  Act  is  the  section  that  applies  to  this  case. 
But  the  council  is  not  a  Court,  whereas  thG  Quarter  Sessions  are  a 
Court,  and  the  meetings  of  the  council  take  place  in  private.  As  to 
the  point  relating  to  the  100  days,  1  think  the  defendants'  counsel  has 
given  a  sufficient  answer  to  it.  As  to  the  other  point,  I  think  the 
meaning  of  the  order  of  the  council  is,  that  the  money  is  to  be  raised  out 
of  the  rates  made  and  collected,  or  to  be  made  ana  collected.  I  also 
think  there  is  no  force  in  the  objection  to  the  warrant  in  respect  of  the 
time  when  it  is  to  be  executed. 

Parke,  B.  I  think  all  the  objections  made  by  the  plaintiff  fail. 
As  to  the  first  objection,  that  the  council  ought  to  sit  in  public.  It  is 
founded  on  the  avowry  and  on  the  act  of  Parliament  [His  Lordship 
read  the  avowry.]  Now,  that  avowry,  as  far  as  it  respects  the  making 
of  the  rate  in  public,  is  not  supported  by  the  evidence,  but  the  state- 
ment is  mere  surplusage,  unless  the  council  is  bound  to  sit  for  the 
transaction  of  business  with  open  doors.  The  Municipal  Corporation 
Act  directs  the  borough  council  to  make  a  borough-rate  in  the  nature 
of  a  county-rate.  The  4  &  5  Will.  4,  c.  48,  only  applies  to  the  pro- 
ceedings of  county  Justices,  whose  practice  in  making  county-rates 
varied  in  different  districts,  it  being  usual  in  some  counties  to  make 
them  publicly,  in  others  privately.  The  town  council  of  a  borough  is 
not,  however,  a  Court,  and  is  not  bound  to  sit  with  open  doors ;  and 
if  the  legislature  had  intended  that  that  should  be  the  practice,  they 
would  not  have  omitted  in  the  Municipal  Corporation  Act  all  refer- 
ence to  the  4  &  5  Will.  4,  c.  48.  The  next  objection  is,  that  the  rate 
is  retrospective,  on  the  ground  that  the  estimate  of  the  council  includ- 
ed by-gone  expenses,  and  the  principal  objection  is,  that  the  solicitor 
of  the  corporation  paid  a  certain  sum  of  money  for  costs  to  save  the 
corporation  from  an  execution,  which  sum  was  to  be  included  in  the 
bill  that  he  had  not  then  delivered.  I  think  this  circumstance  does 
not  affect  the  question  as  against  the  defendants,  for  they  issue  their 
warrant  in  respect  of  a  rate  which  is  good  on  the  face  of  it  The 
council  have  estimated  the  money  that  is  to  be  repaid  to  the  solicitor, 
and  if  the  rate  is  good  upon  the  face  of  it,  although  made  for  by-gone 
expenses,  it  is  not  a  bad  rate  as  regards  the  defendants,  unless  it  be 
clear  on  the  face  of  it  that  it  was  meant  to  include  by-gone  expenses. 
In  Chesterton  v.  Farlary  in  a  suit  for  non-payment  of  a  church-rate,  a 
prohibition  was  moved  for  to  the  Privy  Council,  to  which  an  appeal 
had  been  made,  on  the  ground  that  the  rate  appeared  to  be  retrospec- 
tive and  bad,  from  the  facts  stated  in  the  pleadings.  The  Court 
refused  to  grant  a  prohibition,  the  cause  being  before  a  Court  the 
jurisdiction  of  which  was  not  denied,  no  erroneous  proceeding  having 
taken  place  there,  and  the  Court  refusing  to  presume  that  the  Judicial 
Committee  would  act  incorrectly.  The  King  v.  Sillifant  seems  to 
show  merely  that  where  a  rate  was  regular  on  the  face  of  it,  but  ap- 
peared to  have  been  made  to  meet  past  disbursements,  it  was  not, 
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therefore,  bad,  whatever  objection  might  be  raised  to  a  retrospective 
application  of  the  money  in  passing  the  church-warden's  accounts. 
Therefore,  in  the  present  case,  if  the  town  council  were  wrong  in  mak- 
ing a  retrospective  rate,  no  advantage  can  be  taken  of  that  lact  in  an 
action  against  the  defendants  in  this  case,  being  the  magistrate?,  who 
enforce  the  rate  by  distress.  I  by  no  means  say  that  the  town  coun- 
cil were  wrong  in  the  course  they  took ;  they  thought  they  were  right, 
and  there  was  nothing  fraudulent  in  their  conduct  Some  latitude 
must  be  allowed  to  them  under  the  circumstances,  for  they  cannot 
ascertain  in  all  cases  with  exactness  the  amount  of  money  that  will 
be  wanted,  but  are  bound  to  raise  as  nearly  as  possible  the  sum  that 
will  be  required.  I,  therefore,  do  not  say  that  this  order  of  the  coun- 
cil was  not  warranted.  In  Woods  v.  Keed,  the  only  point  decided 
was,  that,  under  the  Municipal  Corporation  Act,  the  borough  council 
had  no  power  to  make  a  retrospective  rate.  But  there  the  expenses 
were  clearly  by-gone ;  here  it  is  doubtful  whether  they  are  by-gone. 
Again,  supposing  the  expenses  to  be  by-gone,  and  the  rate  to  be  good 
upon  the  face  of  it,  the  time  for  making  the  objection  is  when  the 
accounts  are  allowed.  The  next  objection  is,  that  the  order  of  the 
council  directs  the  several  overseers  to  pay  their  respective  proportions 
of  such  borough-rate  out  of  the  "  poor  rates  made  and  collected,"  and 
that  the  avowry  states  that  the  overseers  are  ordered  to  pay  their  pro- 
portions of  the  rate  out  of  the  u  poor-rates  made  and  collected,  or  to 
be  made  and  collected.  Now,  it  appears  that  by  that  statute,  55  Geo. 
3,  c.  51,  the  overseers  are  empowered  to  make  a  rate,  in  order  to  raise 
the  sum  assessed  on  the  parish,  or  to  reimburse  themselves  by  a  rate, 
so  that  the  money  may  either  be  ordered  to  be  paid  out  of  a  rate  al- 
ready made,  or  a  special  rate  may  be  made  for  the  purpose.  But  it 
is  said,  that  there  is  a  variance  between  the  avowry  and  the  order  of 
council :  the  latter  limiting  the  payment  to  be  made  out  of  the  rates 
already  "  made  and  collected."  Now,  the  words  of  the  statute  are 
not  to  be  construed  with  extreme  strictness.  The  act  of  Parliament 
directs  the  payments  to  be  made  out  of  a  rate  made  or  to  be  made. 
All  that  is  meant  is,  that  the  payments  are  to  be  made  out  of  the 
poor-rates,  and  the  words  in  the  warrant  of  the  council  "  made  and 
collected"  may  mean  such  rates  as  shall  be  made  and  collected  at  the 
time  of  payment.  The  next  objection  is,  that  the  order  of  council 
directs  the  overseers  to  pay  their  proportions  within  100  days  after 
service  upon  them  of  the  order.  Then  the  precept  requires  the  over- 
seers to  pay  the  amount  within  100  days  alter  demand.  That  order 
does  not  limit  the  time  for  payment  given  by  the  55  Geo.  3,  c.  51,  but, 
on  the  contrary,  extends  it.  The  overseers,  therefore,  have  had  the 
whole  of  the  100  days  from  the  time  of  the  service  of  the  demand 
upon  them  to  pay  the  rate.  The  next  objection  is,  that  the  mayor's 
name  was  not  mentioned  in  the  warrant  This  is  a  purely  technical 
objection,  and  cannot  prevail.  There  is  no  ground  for  saying  that  the 
signature  may  not  be  considered  as  part  of  the  warrant.  It  is  then 
said  that  the  warrant  was  invalid  by  reason  of  its  being  altered  after 
it  was  issued ;  but  this  is  not  the  case.  The  date  was  altered  whilst 
it  was  in  the  possession  of  the  Justices,  and  they  were  clearly  at  lib- 
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erty  to  alter  it  at  that  time.  The  next  objection  is,  that  the  warrant 
does  not  appear  to  have  been  issued  within  the  jurisdiction  of  the 
Justices,  and  T7te  Queen  v.  Stockton  was  referred  to.  But  it  -does 
appear  to  have  been  issued  within  the  jurisdiction,  for  we  may  take 
the  venue  in  the  margin  as  constituting  the  date  of  the  warrant;  in 
addition  to  which  the  passage  from  2  Hawk.  P.  C.  book  ii.  c.  13, 
s.  53,  cited  by  me  during  the  argument,  is  conclusive.  The  next  ob- 
jection arises  on  the  27  Geo.  3,  c.  20.  It  is  said  that  the  warrant  of 
distress  does  not  fix  the  limit  of  the  sale,  and  that  there  ought  to  be 
some  limit  fixed.  Now,  the  stat.  27,  Geo.  2,  c.  20,  enacts  that  the 
time  for  selling  the  goods  shall  "  be  limited  in  such  warrant  so  as  such 
time  shall  not  be  less  than  four  days  nor  more  than  eight  days."  The 
obvious  meaning  of  that  enactment  is  to  fix  the  time  within  which 
the  party  distrained  upon  may  tender  the  sum  due  and  pay  the  costs. 
In  the  present  case,  five  days  are  named  for  this  purpose  in  the  war- 
rant, and  "  then  "  the  bailiff  is  to  sell  the  goods.  The  warrant,  it  is 
true,  does  not  say  when  the  sale  is  to  be  finished ;  but  this  is  not 
necessary.  All  the  precedents  are  in  the  form  pursued  by  this  wax- 
rant  If,  indeed,  the  warrant  had  directed  the  sale  to  take  place  forth- 
with, it  would  be  bad,  as  it  would  not  then  give  the  party  distrained 
upon,  sufficient  time  to  turn  about  him,  and  procure  the  means  of 
payment  This  was  determined  by  the  case  of  The  Queen  v.  Wil- 
liams, which  has  been  referred  to.  On  the  whole,  I  am  clearly  of 
opinion  that  the  warrant  was  good  The  judgment  will,  therefore,  be 
for  the  defendants. 

Alderson,  B.,  and  Platt,  B.,  concurred. — Judgment  for  the  de- 
fendants. 


Harvey  v.  Hudson.1 

November  13, 1850. 

Case  for  not  obeying  a  Habeas  Corpus  ad  satisfaciendum — Not  Guilty 
by  Statute  —  Discharge  by  the  Insolvent  Court  under  1  Sf  2  VicL 
c.  110  —  Validity  of  Order  and  Warrant 

Case  against  the  keeper  of  the  Queen's  Prison  for  not  having  the  body  of  a  debtor  be- 
fore the  Exchequer,  pursuant  to  a  writ  of  habeas  corpus  ad  satisfaciendum.  Flea,  not  guil- 
ty by  statute.  The  defendant  had  in  his  custody  a  debtor,  detained  at  the  suit  or  the 
plaintiff  on  a  ca.  sa.  from  the  Palace  Court.  The  debtor  subsequently  petitioned  the  Insol- 
vent Court  for  his  discharge  under  1  &  2  Vict.  c.  1 10,  s.  35.  On  the  7th  of  January,  the 
vesting  order  was  made.  On  the  27th  of  March  the  plaintiff  sued  out  a  habeas  corpus  ad 
satisfaciendum,  returnable  on  the  15th  of  April,  to  charge  the  defendant  in  execution.  On 
the  8th  of  April  the  Insolvent  Court  ordered  the  debtor  to  be  discharged  forthwith  as  to 
debts  due  on  the  7th  of  January,  excepting  a  debt  due  from  the  plaintiff,  and  as  to  that, 
that  he  should  be  discharged  as  soon  as  he  should  have  been  in  custody  at  the  suit  of  the 
plaintiff  for  three  months,  to  be  computed  from  the  time  of  the  vesting  order.  The  warrant, 
dated  the  9th  of  April,  directed  the  discharge  of  the  debtor  in  conformity  with  the  terms 
of  the  vesting  order,  and  on  that  day  the  prisoner  was  discharged.  The  defendant,  on  the 
15th  of  April,  returned  to  the  writ  of  habeas  that  the  debtor  was  discharged  by  a  wazrant 
of  the  Insolvent  Court :  — 
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JETddyJbnt,  that  the  defendant  was  entitled  to  give  the  act  and  the  special  matter  in  evidence 
under  the  plea  of  not  guilty  by  statute,  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  110. 

Qucere— If  the  defence  was  open  to  the  defendant  under  the  plea  of  not  guilty. 

Secondly,  that  the  defendant  was  bound  to  discharge  the  debtor ;  that  he  had  no  power  to  de- 
tain him  until  the  return  of  the  writ,  or  to  take  bail  for  his  appearance  thereto,  or  to  retake- 
him  after  his  discharge. 

Jfdrdly^  that  the  warrant  was  not  void,  its  meaning  being  that  the  debtor  was  to  be  dis- 
charged forthwith. 

Case  against  the  keeper  of  the  Queen's  Prison.  The  declaration 
stated  that  the  plaintiff,  by  the  judgment  of  the  Court,  had  recovered 
against  one  W.  P.  Hallows  a  debt  of  201  Is.  3|<£,  and  24/.  19*.  8dL 
damages ;  that  Hallows  being  then  a  prisoner  in  the  Queen's  Prison, 
of  which  the  defendant  was  the  keeper,  the  plaintiff  sued  out  a  habeas 
corpus  ad  satisfaciendum  directed  to  the  said  keeper,  directing  him  to 
have  Hallows  before  the  Barons  of  the  Exchequer  to  satisfy  the  plain- 
tiff his  debt  and  damages ;  that  the  defendant  suffered  Hallows  to  be 
at  large,  and  had  not  his  body  according  to  the  exigency  of  the  writ, 
and  returned  to  the  Court  that  Hallows  was  discharged  out  of  his 
custody  by  the  warrant  of  the  Insolvent  Court,  and  that  Hallows  was 
not  in  custody  at  the  suit  of  the  plaintiff,  nor  had  he  surrendered  or 
been  produced  before  the  Barons  of  the  Exchequer. 

Plea,  not  guilty,  (by  statute.) 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  this  term,  the  facts 
appeared  to  be  as  follows :  The  defendant,  who  was  the  keeper  of  the 
Queen's  Prison,  had  in  his  custody  one  W.  P.  Hallows,  who  was  de- 
tained at  the  suit  of  the  present  plaintiff  upon  a  ca.  so.  issued  out  of 
the  Palace  Court  On  the  2d  of  January,  Hallows  signed  his  petition 
for  his  discharge  under  the  Abolition  of  Imprisonment  for  Debt  Act, 
1  &  2  Vict  c.  110,  s.  35.  On  the  7th  of  January,  the  vesting  order 
was  made,  and  on  the  4th  of  March,  the  insolvent  filed  his  schedule. 
On  the  27th  of  March,  the  plaintiff  sued  out  a  habeas  corpus  ad  satis- 
faciendum, returnable  on  the  15th  of  April.  On  the  8th  of  April  the 
petition  came  on  for  hearing,  when  the  Insolvent  Court  made  the 
following  order  for  his  discbarge. 

It  is  adjudged  and  ordered  that  the  prisoner  shall  be  discharged  out 
of  custody  forthwith^  as  to  the  several  debts  claimed  to  be  due  on 
the  7th  of  January,  1850,  being  the  time  of  making  the  vesting 
order  tf  excepting  as  to  a  certain  debt  due  from  the  said  prisoner  to 
Joseph  Harvey,  (the  plaintiff,)  and  also  as  to  a  certain  other  debt  due 
from  the  said  prisoner  to  J.  D.  Davis ;  and  forasmuch  as  it  appears  to 
the  said  Commissioner  that  the  said  prisoner  hath  put  the  said  J. 
Harvey  to  unnecessary  expense  by  a  vexatious  defence  to  a  suit  for 
the  recovery  of  his  debt,  it  is  adjudged  and  ordered  that  the  said  pris- 
oner shall  be  discharged  from  custody,  and  entitled  to  the  benefit  of 
the  said  act  as  to  the  said  J.  Harvey,  so  soon  as  the  said  prisoner  shall 
have  been  in  custody  at  the  suit  of  the  said  J,  Harvey,  creditor  for 
the  same  debt,  for  three  calendar  months,  to  be  computed  from  the  said 
time  of  making  such  vesting  order  as  aforesaid.  And  forasmuch  as  it 
appears  to  the  said  Commissioner  that  the  said  prisoner  hath  con- 
tracted the  debt  with  the  said  J.  D.  Davis  by  means  of  false  pretences, 
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it  is  adjudicated  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody  and  entitled  to  the  benefit  of  the  said  act  as  to  the  said 
J.  D.  Davis,  as  soon  as  the  said  prisoner  shall  have  been  in  custody  at 
the  suit  of  the  said  J.  D.  Davis,  creditor  for  the  same,  for  the  period 
of  eight  calendar  months,  to  be  computed  from  the  said  time  ol  mak- 
ing such  vesting  order  as  aforesaid."  On  the  same  8th  day  of  April,  on 
detainer  having  been  lodged  against  the  prisoner  at  the  suit  of  J,  D. 
Davis,  the  foUowing  warrant  was  made  for  his  discharge  :  — 

"  Upon  adjudication  duly  made  herein,  it  is  ordered  that  the  said 
prisoner  shall  be  discharged  from  your  custody  forthwith^  as  to  the 
detainer  of  W.  G.  Smith,  and  that  the  said  prisoner  shall  be  dis- 
charged from  your  custody  as  to  the  detainer  of  J.  D.  Harvey,  at  the 
period  of  three  calendar  months,  to  be  computed  front  the  l(h  day  of 
January^  1850,  being  the  time  of  making  the  order  vesting  the  estate 
and  effects  of  the  said  prisoner  pursuant  to  the  statute  in  that  behalf. 
And  for  so  discharging  the  said  prisoner  from  custody  as  to  the  sev- 
eral detainers  respectively,  this  shall  be  your  sufficient  warrant 

"  By  the  Court. 
"To  the  jailer  or  keeper  of  the  said  jail." 

This  warrant  was  left  at  the  Queen's  Prison,  on  the  9th  of  April, 
and  on  that  day  the  prisoner  was  discharged.  The  defendant,  on 
the  15th  of  April,  returned  that  Hallows  was  discharged  out  of  his 
custody  as  to  the  detainer  of  the  plaintiff  on  the  9th  of  April,  by  a 
warrant  of  the  Insolvent  Debtors  Court  Under  these  circumstances, 
the  learned  Judge  directed  the  jury  that  the  defendant,  as  keeper  of 
the  prison,  was  not  bound  to  look  to  the  adjudication,  but  merely  to 
obey  the  warrant,  and  that  his  return  was  proper.  He  also  ruled  that 
the  defence  might  be  given  in  evidence  under  the  plea  of  not  guilty, 
(by  statute.)     The  jury  found  a  verdict  for  the  defendant 

Badeley  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
First,  the  defendant  was  not  entitled  to  plead  the  general  issue,  and 
give  his  defence  in  evidence  under  it  Secondly,  supposing  him  to 
be  so  entitled,  he  was  bound  to  keep  Hallows,  the  debtor,  in  his  cus- 
tody, and  have  him  before  this  Court  at  the  return  of  the  writ  of  ha- 
beas corpus.  As  to  the  second  point,  the  adjudication  is  bad,  as  it 
directs  the  debtor  to  be  kept  in  prison  for  three  months,  which  period 
had  expired  at  the  date  of  the  adjudication.  It  is  insensible  and 
nonsensical.  Again,  the  adjudication  is  bad  on  another  ground,  for 
the  76th  section  of  the  1  &  2  Vict  c.  110,1  directs  the  Commissioner 
to  discharge  the  prisoner  so  soon  as  he  shall  have  been  in  custody,  at 
the  suit  of  one  or  more  of  the  persons  as  to  whose  debts  and  claims 

1  Sect  76  enacts,  "  That  in  all  cases  where  no  cause  shall  appear  to  the  contrary, 
it  shall  be  lawful  for  the  said  Court  or  commissioner  or  justices,  according  as  shall 
seem  fit,  to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so  entitled  as  afore- 
said, forthwith,  or  so  soon  as  such  prisoner  shall  have  been  in  custody  at  the  suit  of 
one  or  more  of  the  persons  as  to  whose  debts  and  claims  such  discharge  is  so  adjudi- 
cated for  such  period  or  periods,  not  exceeding  six  months  in  the  whole,  as  the 
said  Court  or  commissioner  or  justices  shall  direct,  to  be  computed  from  the  making 
of  such  vesting  order  as  aforesaid." 
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such  discharge  is  adjudicated,  for  a  period  of  not  more  than  six 
months ;  but  here  the  debtor  had  not  been  in  custody  at  the  suit  of 
the  plaintiff  at  all,  for  the  writ  of  habeas  corpus  is  not  a  writ  of  exe- 
cution. • 

[Parke,  B.  The  keeper  of  the  prison  is  bound  to  notice  the  war- 
rant, and  not  the  adjudication.] 

The  warrant  is  bad  and  absurd.  It  directs  the  prisoner  to  be  dis- 
charged "  forthwith  "  as  to  one  debt,  and  as  to  the  other  to  be  dis- 
charged at  a  future  period,  to  be  computed  from  a  time  that  is  past. 

[Parke,  B.  This  is  a  mere  periphrastic  order,  directing  the  pris- 
oner to  be  discharged  forthwith.] 

By  the  76th  section  the  discharge  in  a  case  like  the  present  must 
take  place  at  a  future  period,  and  an  order  for  his  discharge  forthwith 
would, be  bad. 

[Alderson,  B.  All  that  the  jailer  has  to  do  is  to  attend  to  the 
warrant  If  he  sees  that  the  expression  in  it,  although  an  awkward 
one,  is  equivalent  to  a  direction  to  him  to  discharge  the  debtor  forth- 
with, he  is  bound  to  obey  such  direction.  He  is  not  to  criticize  the 
grammar  of  the  Court.] 

[Pollock,  C.  B.  It  is  clear  that  the  defendant,  having  once  dis- 
charged him  under  this  order,  could  not  re-take  him  by  virtue  of  the 
habeas  corptis.] 

The  defendant  was  bound  to  obey  the  writ 

[Pollock,  C.  B.  The  writ  was  spent  when  the  debtor  was  dis- 
charged.] 

[Martin,  B.  The  effect  of  the  habeas  is  to  compel  the  defendant 
to  bring  up  the  debtor,  provided  he  has  him  in  his  custody  at  the 
return  of  the  writ] 

[Alderson,  B.  Your  objection,  that  the  day  of  discharge  is  to  be 
computed  from  a  day  that  is  past,  would  apply  to  many  sentences  at 
the  assizes,  where  on  the  tenth  day  of  the  assizes  a  prisoner  is  or- 
dered to  be  imprisoned  for  one  day,  the  effect  of  which  is  that  he  is 
discharged  immediately.] 

He  referred  to  the  75th  and  78th  sections  of  the  1  &  2  Vict.  c. 
110,  and  to  Thomas  v.  Hudson,  14  Mee  &  W.  353 ;  s.  c.  14  Law  J. 
Rep.  (n.  s.)  Exch.  283,  and  Watson  v.  Bodell,  Ibid.  57 ;  s.  c.  14  Law 
J.  Rep.  (n.  s.)  Exch.  281. 

Pollock,  C.  B.  There  will  be  no  rule  in  this  case,  the  matter 
being  quite  free  from  doubt.  The  first  question  is,  whether  it  is  com- 
petent for  the  defendant  to  avail  himself  of  this  defence  under  the 
general  issue ;  and  the  second  question  is,  whether  that  defence  is 
good.  As  to  the  first  point  I  think  the  defendant  may  give  this  de- 
fence in  evidence,  even  without  the  statute,  by  virtue  of  the  rule, 
which  declares  that  the  plea  of  not  guilty  in  case  shall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant.  But  upon  that  point  I  need  not 
give  any  opinion.  The  110th  section  of  the  1  &  2  Vict.  c.  110, 
expressly  enacts,  that  in  an  action  against  the  keeper  of  any  prison 
for  performing  the  duty  of  his  office  in  pursuance  of  the  act,  he  may 
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plead  the  general  issue  and  give  the  act  and  special  matter  in  evi- 
dence. It  is  argued  that  a  discharge  of  an  insolvent  debtor  cannot 
be  forthwith  and  at  a  future  period.  Now,  the  word  "  future "  has 
reference  to  the  date  of  the  vesting  order,  and  the  Insolvent  Court 
has  power  to  discharge  a  debtor  either  forthwith,  or  from  a  time  to  be 
computed  from  the  date  of  the  vesting  order.  The  adjudication  has 
nothing  to  do  with  the  question.  The  jailer  is  protected  by  the  war- 
rant, the  operation  of  which  is  to  be  computed  from  the  7th  of  Jan- 
uary. The  jailer  is  not  to  determine  whether  the  form  of  the  adju- 
dication is  wrong  or  not  There  was  a  warrant  in  existence  which 
required  him  to  discharge  the  prisoner,  and  he  was  accordingly  au- 
thorized to  discharge  him.  It  is  said  that  he  ought  to  have  taken 
bail  for  his  appearance,  or  have  had  him  at  the  return  of  the  habeas 
corpus.  He  had,  however,  no  power  to  take  bail,  and  had  he  done 
so  he  would  have  been  liable  to  an  action,  and  perhaps  to  severe 
damages.  Nor  could  he  take  him  into  custody  again  after  he  had 
been  discharged.  If  a  peer  or  member  of  Parliament  is  discharged 
from  imprisonment  before  the  return  of  the  habeas  corpus,  or  if  a 
party  escapes  before  the  day  of  the  return  of  that  writ,  he  is  not  in 
custody,  and  the  writ  is  spent 

Parke,  B.  I  entertain  no  doubt  in  this  case.  There  are  three 
questions :  the  first  question  is,  whether  the  defendant  was  justified 
in  discharging  the  debtor;  secondly,  whether  the  defence  may  be 

g'ven  in  evidence  under  the  general  issue ;  thirdly,  whether  the  de- 
ndant  was  bound  to  have  the  debtor  at  the  return  of  the  writ  of 
habeas  corpus.  As  to  the  first  point,  it  was  settled  by  the  case  of 
Thomas  v.  Hudson^  that  a  jailer  is  protected  by  his  warrant  alone, 
and  that  he  is  bound  to  look  at  that  only,  in  the  same  manner  as  a 
sheriff  is  protected  by  the  writ  The  question  then  is,  whether  this 
warrant  is  void.  I  think  it  is  not  void ;  it  is  inartificially  drawn  up, 
but  the  meaning  is  that  the  prisoner  is  to  be  let  out  forthwith.  The 
mode  of  effecting  this  is,  indeed,  clumsy  and  ill  contrived ;  but  that 
makes  no  difference,  as  the  three  months  had  expired  before  the  date 
of  the  warrant  If,  indeed,  the  warrant  were  void,  the  officer  would 
not  be  protected.  A  doubt  arose  in  my  mind  upon  the  76th  section, 
whether  the  Commissioner  had  any  other  jurisdiction  than  to  dis- 
charge the  prisoner  "forthwith;"  or  in  case  the  prisoner  shall  be 
actually  in  custody,  then  to  discharge  him  at  a  certain  period,  and 
therefore  that  the  Commissioner  had  no  power,  as  in  the  present  case, 
the  party  was  not  in  actual  custody,  to  discharge  him  at  a  future 
period.  But  it  is  clear  that  the  legislature  intended  that  a  party 
should  be  discharged  at  a  future  period,  although  he  might  not  be  in 
actual  custody  at  the  time  of  the  adjudication.  [His  Lordship  read 
the  85th  section  of  the  1  &  2  Vict  c  110.]  Now,  taking  both  the 
sections  together,  it  is  clear  that  a  party  may  be  discharged  either 
forthwith,  or  at  a  future  period.  That  was  the  doubt  I  at  one  time 
entertained  as  to  the  construction  of  the  76th  section ;  but  I  feel  that 
doubt  no  longer.  The  warrant  amounts  to  a  clumsy  direction  to  the 
jailer  to  discharge  the  debtor  forthwith,  and  therefore  the  defendant 
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is  justified,  in  the  same  manner  as  a  sheriff  would  be,  in  discharging 
him.  As  to  the  second  question,  I  think  the  defendant  may  avail 
himself  of  this  defence  under  the  general  issue  by  virtue  of  the  110th 
section*  Thirdly,  the  defendant  was  not  bound  to  have  the  prisoner 
at  the  return  of  the  writ.  He  could  bring  him  up  if  he  were  in  law- 
ful custody,  but  he  was  under  no  obligation  after  the  discharge  of  the 
debtor  to  search  for  him  and  bring  him  up  at  the  return  of  the  writ 

Anderson,  B.  If  it  were  necessary  to  say  whether  this  adjudica- 
tion is  wrong  or  not,  I  should  be  disposed  to  say  that  the  act  of  par- 
liament had  not  been  properly  pursued  by  the  commissioner.  But  it 
is  a  very  different  question  whether  the  jailer  has  done  his  duty.  He 
is  to  look  at  the  order  only,  and  not  to  the  question  whether  the  order 
ought  to  direct  the  discharge  to  be  at  a  future  period.  We  must  look 
at  the  ordering  part  of  this  warrant  or  order,  and  then  we  see  that  as 
to  the  detainer  of  Harvey,  the  prisoner  is  to  be  discharged  from  the 
defendant's  custody  at  the  period  of  three  months,  to  be  computed 
from  the  7th  of  January.  This  is  only  a  periphrastic  mode  of  ex- 
pression, the  effect  of  which  is  to  discharge  the  prisoner  forthwith, 
and  that  course  the  jailer  was  bound  to  take.  With  respect  to  the 
question  of  pleading,  I  doubt  whether,  without  the  assistance  of  the 
act  of  parliament,  the  defence  in  this  case  could  be  given  in  evidence 
under  the  general  issue.  If  the  order  were  absolute  for  the  defendant 
to  bring  up  the  body  of  the  debtor,  the  defendant  would  have  to  give 
an  excuse  for  not  obeying  the  order,  and  that  excuse  he  would  have 
to  plead  specially.  But  if  the  effect  of  the  order  were  merely  to  di- 
rect the  defendant  to  bring  up  the  body  of  the  debtor,  provided  the 
debtor  were  in  his  custody,  then  there  was  no  breach  of  duty,  and  the 
defence  might  be  given  in  evidence  under  the  general  issue.  We  need 
not,  however,  give  any  opinion  on  that  point  It  is  enough  to  say 
that  in  this  case  there  has  been  an  obedience  to  the  order  of  the  In- 
solvent Court,  and  the  defence  may  be  given  in  evidence  under  the 
general  issue. 

Mabtin,  B.,  concurred.  —  Rule  refused. 


Jeffries  and  others  v.  Williams.1 
November  15, 1850. 

Case  for  Injury  to  a  Building  by  undermining  —  Arrest  of  Judgment 

—  Averment  of  Right  to  Support. 

A  declaration  in  case  by  reversioners  stated  that  certain  buildings  and  closes  of  land  were  in 
the  occupation  of  A  and  B  as  tenants  to  the  plaintiffs,  the  reversion  belonging  to  them. 
That  the  defendant  so  negligently,  and  without  leaving  proper  support,  worked  certain 
mines  near  and  contiguous  to  the  said  premises,  and  dug  minerals  out  of  the  mines  near 
and  contiguous  to  the  said  buildings  and  doses,  whereby  urge  portions  of  the  buildings  be* 
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came  injured,  and  the  ground  on  which  the  building  stood  and  the  said  closes  swagged  and 
gave  way : — 

Held,  on  motion  in  arrest  of  judgment,  mat  the  declaration  was  good :  that,  as  it  did  not  ap- 
pear that  the  soil  in  which  the  mines  were  belonged  to  the  ^defendant,  or  that  the  defendant 
had  all  the  right  to  get  the  mines  that  the  owner  of  the  adjoining  soil  had,  the  defendant 
was  prima  facie  a  wrong-doer,  and  that  it  was  unnecssary  to  aver  in  the  declaration  that 
the  plaintiffs  had  a  right  to  have  the  buildings  supported  by  the  soil  under  which  the  de- 
fendant worked. 

Case  by  the  plaintiffs  as  reversioners.  The  declaration  stated  that 
certain  messuages,  buildings  and  closes  of  land  were  in  the  occupa- 
tion of  J.  F,  L  M,  and  others,  as  tenants  to  the  plaintiffs,  the  rever- 
sion thereof  still  belonging  to  the  plaintiffs.  That  the  defendant  so 
wrongfully,  carelessly,  negligently,  and  improperly,  and  without  leav- 
ing any  proper  or  sufficient  support  in  that  behalf,  worked  certain 
mines  under  ground  near  and  contiguous  to  (and  under)  the  said  prem- 
ises, the  reversion  whereof  then  belonged  to  the  plaintiffs,  and  dug 
the  minerals  out  of  the  said  mines  near  and  contiguous  to  (and  un- 
der) the  said  messuages,  buildings,  and  closes  of  land,  whereby  the 
foundations  of  the  said  messuages  and  buildings  were  then  weakened 
-and  injured,  and  in  consequence  thereof  large  portions  of  the  said 
messuages  and  buildings  became  prostrate,  cracked,  injured,  and 
wholly  uninhabitable,  and  the  ground  on  which  the  said  messuages 
and  buildings  stood  and  the  said  closes  greatly  swagged  and  gave 
way,  and  the  said  messuages  and  buildings  and  closes  became  utterly 
useless  and  of  no  use  or  benefit  to  the  plaintiffs. 

The  defendant  pleaded  not  guilty,  and  other  pleas. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Warwickshire 
Spring  Assizes,  it  appeared  that  previously  to  the  accruing  of  the 
plaintiffs'  title,  the  defendant,  who  was  entitled  to  the  mines  under 
the  plaintiffs'  houses  and  land,  had  excavated  the  soil  underneath  the 
houses  of  the  plaintiffs,  but  that  no  damage  had  been  done  thereby 
either  to  the  houses  in  question  or  to  the  surface  land.  The  act  of 
the  defendant  for  which  the  present  action  was  brought,  consisted  in 
his  having  made  an  excavation  near  to  but  not  under  the  plaintiffs' 
land,  which  excavation,  in  consequence  of  the  support  of  the  plain- 
tiffs' land  having  been  previously  weakened  by  the  defendant,  occa- 
sioned the  houses  to  crack  and  the  surrounding  land  to  sink.  The 
jury  found  that  the  defendant  had  not  excavated  under  the  land  since 
the  plaintiffs  had  become  entitled  to  the  reversion,  but  they  found  that 
the  houses  had  been  injured  and  the  soil  had  sunk  in  consequence  of 
the  excavations  having  been  made  adjoining  to  the  plaintiffs'  land. 
A  verdict  was  found  for  the  plaintiffs,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit  or  a  verdict. 

Wliitehurst  having,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  verdict  for  the  defendant,  or  for  a  new  trial,  and 
also  to  arrest  the  judgment,— 

Humfrey  and  Mellor  showed  cause,  (June  18, 19.)  The  plaintiffs 
are  entitled  to  retain  the  verdict  The  defendant  was  guilty  of  neg- 
ligence  in  law  by  carelessly  excavating  close  to  the  plaintiffs'  land 
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He  violated  the  legal  maxim,  sic  utere  tuo,  ut  alienum  non  Icedas. 
The  question  of  negligence  depends  upon  the  nature  of  the  property 
and  the  circumstances  of  the  case.  The  defendant,  by  his  own  act 
of  previously  undermining  the  plaintiffs'  land,  had  rendered  it  unsafe 
for  himself  afterwards  to  work  up  close  to  the  plaintiffs'  soil.  He  was 
aware  that  one  of  the  consequences  of  working  close  to  the  land  of 
the  plaintiffs  would  be  the  injury  of  the  plaintiffs'  property.  In 
Gale  on  Easements,  p.  225,  1st  edit.,  the  law  on  the  subject  is  thus 
stated :  "  It  may  be  suggested  that  there  are  cases  in  which,  though 
the  house  be  modern,  damages  may  be  recovered  for  an  injury  done 
to  it  by  digging  too  near  the  common  boundary.  If  the  owner  estab- 
lishes his  right  to  support  for  the  soil,  and  the  jury  should  be  of  opin- 
ion that  the  land  would  have  fallen  in,  in  consequence  of  the  digging, 
even  had  no  additional  weight  been  imposed  by  building,  the  value 
of  the  house  falling  with  land  might,  it  seems,  be  recovered  as  dam- 
age resulting  from  the  principal  injury,"  and  in  support  of  that  posi- 
tion Wyatt  v.  Harrison,  3  B.  &  Ad.  871 ;  s.  c.  1  Law  J.  Rep.  (n.  s.) 
K.  B.  237,  is  cited. 

[Parke,  B.  That  is  an  adoption  of  the  law  as  stated  in  2  Roll. 
Abr.  "  Trespass,"  I.  pi.  1.  But  if  in  such  a  case  the  land  falls  by  rea- 
son of  the  house  being  on  it,  then  the  party  would  not  be  responsible, 
unless  there  were  some  grant  or  prescription  in  the  case.] 

The  plaintiffs  had  a  right  by  the  gift  of  nature  that  their  land  should 
not  be  made  to  fall  in.  Harris  v.  Ryding,  5  Mee.  &  W.  60 ;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  Exch.  181,  is  in  point  There  there  had  been  a 
grant  of  the  minerals  under  the  land,  and  the  defendant  removed  them 
in  such  a  negligent  manner  that  the  surface  of  the  land  fell  in. 
There  there  existed  the  natural  easement  of  support  for  the  upper 
soil  from*  the  soil  beneath,  and  the  entire  removal  of  the  lower  strata, 
however  done,  if  productive  of  damage  by  removing  the  support  to 
which  the  owner  of  the  surface  was  entitled,  is  actionable.  Substan- 
tially, the  plaintiffs  complain  that  their  land  has  been  injured  by  being 
made  to  sink,  and  that  the  house  has  been  thereby  injured  inciden- 
tally. All  the  cases  on  the  subject  are  collected  in  Gale  on  Ease- 
ments, and  the  principal  authorities  are  Turberville  v.  Stampe,  1  Ld. 
Raym.  264 ;  Button  v.  Clarke,  6  Taunt  29 ;  Vavglian  v.  Menlove,  3 
Bing.  N.  C.  468 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  C.  P.  92 ;  Stansell  v.  Jol- 
lard,  1  gel.  N.  P.  444,  8th  edit,  and  Hilton  v.  Earl  Granville,  5  Q.  B. 
Rep.  701 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  193. 

WJiitehurst,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B.  The  rule  must  be  absolute  to  enter  a  verdict  for  the 
defendant  as  to  that  part  of  the  declaration  which  states  that  the 
defendant  worked  the  mines  under  the  plaintiffs'  premises ;  and  for 
the  plaintiffs  as  to  the  residue  of  the  declaration  in  respect  of  the 
defendant's  not  having  left  sufficient  support  for  the  house  of  the 
plaintiffs.  Mr.  Whitehurst  will  then  move  to  arrest  the  judgment, 
the  words  "  and  under  "  being  considered  as  struck  out  of  the  decla- 
!  ration,  and  the  question  raised  in  Wyatt  v.  Harrison  will  come  before 

the  Court. 
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Humfrey  and  MeUor  then  showed  cause  against  the  rule  to  arrest 
the  judgment  The  words  "  and  under "  being  now  considered  as 
struck  out  of  the  declaration,  the  plaintiffs'  case  falls  within  the  au- 
thority of  Wyatt  v.  Harrison,  which  shows  that  if  the  soil  of  a  party 
falls  in,  in  consequence  of  the  excavations  of  another,  the  value  of 
the  house  which  falls  may  be  recovered  as  consequential  damages, 
provided  the  soil  would  have  fallen  in,  in  consequence  of  the  digging, 
even  if  no  additional  weight  had  been  imposed  by  building.  Here  it 
sufficiently  appears  after  verdict  that  the  plaintiffs  axe  complaining 
of  an  injury  to  the  soil  in  its  natural  state  by  causing  it  to  sink,  and 
that  they  seek  to  recover  consequential  damages  for  the  injury  done 
to  the  house.  It  is  enough  if  the  plaintiffs  state  a  good  title  in  a  de- 
fective manner.  Stennel  v.  Hogg,  1  Wms.  Saund.  220.  The  plain- 
tiffs were  not  bound  to  state  that  they  were  entitled  to  enjoy  the  sdil 
in  its  natural  state.  The  declaration  states  in  substance  that  the  soil 
was  injured  by  being  made  to  sink,  an4  the  plaintiffs  would  have 
been  entitled  to  recover  had  the  declaration  been  silent  as  to  the  injury 
to  the  house. 

[Parke,  B.  How  does  the  declaration  show  that  the  ground  would 
have  fallen  if  the  house  bad  not  been  there  ?] 

The  declaration  shows  that  in  consequence  of  the  defendant's  acts 
the  closes  greatly  swagged  and  gave  way,  and  the  messuages  and 
closes  became  utterly  valueless. 

[Alderson,  B.  That  may  have  been  caused  by  the  houses  being 
there.] 

It  is  enough  for  the  plaintiff  to  show  that  the  soil  sank :  that  sup- 
ports the  declaration.  .  It  was  not  necessary  for  the  plaintiffs  to  aver 
that  the  house  did  not  occasion  the  swagging  of  the  land.  They 
cited  Dodd  v.  Holme,  1  Ad  &  E.  493 ;  s.  c  3  Nev.  &  M.  739  •  Gale  on 
Easements,  p.  225 ;  Slingsby  v.  Barnara\  Rolle,  430 ;  and  Smith  v. 
Martin,  2  Wms.  Saund.  394. 

Wliitehurst,  in  support  of  the  rule.  The  judgment  must  be  ar- 
rested. It  must  be  taken  on  this  declaration  that  the  plaintiffs  are 
the  owners  of  the  house,  and  the  defendant  of  the  soil,  and  that  the 
defendant  dug  the  soil  in  a  careful  manner,  but  not  in  such  a  manner 
as  to  prevent  the  house  from  falling.  The  answer  of  the  defendant 
is,  that  the  declaration  does  not  show  it  to  have  been  his  duty  to  pre- 
vent the  plaintiffs'  house  from  falling. 

[Parke,  B.  The  plaintiffs  say  that  the  defendant  has  no  right  to 
make  their  soil  sink,  and  that  the  injury  to  the  house  is  merely  stated 
as  consequential  damage ;  and  Wilde  v.  Minsterley,  2  Roll*  Abr. 
"  Trespass,"  I.  pi.  1,  may  be  cited  in  support  of  that  position.] 

The  law  there  is  not  laid  down  absolutely,  but  is  prefaced  by  the 
words  "  Mes  Sernble"  The  allegation  of  negligence  is  to  be  con- 
sidered as  struck  out  of  the  declaration.  He  cited  Slingsby  v.  Bar* 
nard,  Rolle,  430 ;  Trower  v.  Chadwick,  3  Bing.  N.  C.  34 ;  s.  c.  6  Law  J. 
Rep.  (n.  s.)  C.  P.  47 ;  Cliadwick  v.  Trower,  6  lb.  1,  in  error ;  s.  c.  8  Law 
J.  Rep.  (n.  s.)  Exch.  286 ;  Peyton  v.  The  Mayor,  SfC,  of  London,  9  B.  & 
C.  726;  s.  c.7  Law  J.  Rep.  K.  B.  322;  Brown  v.  Windsor,  1  Cr.  &  J. 
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20,  and  Smith  v.  Kenriek,  18  Law  J.  Rep.  (n.  b.)  C.  P.  172.  —  Cur. 
adv.vutt. 

The  judgmerft  of  the  Court l  was  now  delivered  by' 

Parke,  B.  [His  Lordship  stated  the  pleadings,  and  then  pro- 
ceeded.] On  the  trial,  before  Lord  Campbell,  C.  J.,  at  Warwick,  it 
was  admitted  that  the  last  two  pleas  must  be  found  for  the  plaintiffs ; 
and  the  question  between  the  parties  arises  on  the  plea  of  not  guilty. 
It  appeared  that  the  six  cottages  which  were  in  the  possession  of  the 
plaintiffs,  tenants  had  been  seriously  injured  by  the  defendant  making 
mines  under  the  cottages  near  to  them,  but  no  mines  had  been 
worked  under  the  cottages  while  the  reversion  belonged  to  the 
.plaintiffs.  They  had  ceased  to  be  worked  in  the  time  of  their  father, 
the  former  proprietor ;  but  whilst  the  plaintiffs  had  the  reversion,  the 
defendant  had  worked  one  of  the  veins  of  coal  ten  yards  and  another 
lower,  and  one  yard  from  the  plaintiffs'  soil,  and  this  working  the  jury 
found  to  have  been  the  cause  of  the  damage.  There  was  evidence 
that  the  mines  were  worked  in  a  proper  way,  according  to  the  prac- 
tice of  miners,  and  with  reference  to  the  interest  of  the  coal-owners, 
but  sufficient  props  were  not  placed,  or  ribs  of  coal  left  to  support 
the  surface ;  indeed,  there  was  no  mode  of  working  such  veins  of  coal 
in  such  a  soil  so  as  to  make  the  surface  safe,  and  prevent  it  from  what 
is  termed  "  swagging."  The  jury  found  the  plea  of  not  guilty  for 
the  plaintiffs,  but  the  Chief  Justice  reserved  the  question,  whether, 
under  the  circumstances,  the  action  could  be  maintained,  and 
gave  leave  to  move  to  enter  a  nonsuit  as  to  the  charge  of  working 
the  mines  under  the  cottages.  It  is  clear  that  must  fail,  as  no  such 
working  was  proved  while  the  plaintiffs  were  entitled  to  the  reversion. 
And  whether  the  other  plea,  the  third,  ought  not  to  have  been  par- 
tially found  for  the  defendant,  it  is  not  worth  while  to  inquire. 

The  residue  of  the  charge  is,  that  the  defendant  worked  the  mines 
near  and  contiguous  to  the  cottages  and  closes  of  the  plaintiffs. 
There  do  not  appear  to  have  been  any  closes  except  the  site  of  the 
pottages,  but  there  was  no  working  "  contiguous,"  that  is,  so  near  as 
to  touch  that  site,  but  there  was  near  to  the  site,  and  so  near  that  the 
working  in  that  place  and  the  mining  of  the  coal  there  caused  damage 
to  the  cottages  :  the  question,  therefore,  is,  whether  the  residue  of  the 
declaration,  that  is,  that  part  of  the  declaration  is  good  in  law,  and 
what  ought  to  be  the  verdict  on  the  plea  of  not  guilty.  The  allega- 
tion is,  that  the  defendant,  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  leaving  any  proper  or  sufficient  support  in 
"that  behalf,  both  worked  the  mines  and  dug  and  got  the  minerals 
out  of  the  mines  near  to  the  said  messuages  and  closes,  the  reversion 
of  which  was  the  plaintiffs',  whereby  the  foundations  of  the  said  mes- 
suages and  buildings  were  greatly  injured,  and  in  consequence  there- 
of large  portions  of  the  messuages  and  buildings  fell  down  and  were 
rendered  uninhabitable,  and  the  ground  on  which  the  buildings  stood 

1  Parke,  B.,  Alderson,  B.,  Rolpe,  B.,  and  Platt,  B. 
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swagged  and  gave  way,  and  was  rendered  less  valuable,  and  the 
plaintiffs  were  injured  in  their  reversionary  interest. 

We  think  this  part  of  the  declaration  is  good.  The  objection  to  it 
is,  that  there  is  no  allegation  that  the  plaintiffs  had  any  right  to  have 
the  messuages  supported  by  the  soil  under  which  the  defendant  got 
the  mines ;  and  if  it  had  appeared  in  the  declaration  that  the  soil  in 
which  the  mines  were  was  the  defendant's,  or  that  the  defendant 
had  all  the  right  to  get  the  mines  which  the  owner  of  the  adjoining 
soil  had,  the  objection  would  have  been  fatal;  because,  arguing 
against  a  person  having  the  right  to  the  adjoining  soil,  or  claiming 
under  one  that  had  all  his  rights  to  interfere  with  the  soil,  it  would 
be  necessary  for  the  plaintiffs  to  show  a  title  to  a  support  of  the 
soil,  according  to  the  doctrine  laid  down  in  Wyatt  v.  Harrison ;  but 
if  the  defendant  is  not  stated  in  the  declaration  to  have  any  such 
right,  and  is,  therefore,  prima  facie  a  wrong-doer,  the  declaration,  it 
seems  to  us,  would  be  sufficient.  If  a  house  is  de  facto  supported 
by  the  soil  of  a  neighbor,  this  appears  to  us  to  be  a  sufficient  title 
against  any  one  but  that  neighbor,  or  one  claiming  under  him,  just 
as  one  who  should  prop  a  house  up  by  a  shore  resting  on  his  neigh- 
bor's ground  would  have  a  right  of  action  against  a  stranger,  who, 
by  removing  it,  caused  the  house  to  fall,  but  not  against  the  neigh- 
bor, or  one  authorized  by  the  neighbor  to  do  so,  if  he  takes  it  away 
and  causes  the  same  damage.  And  this  explains  why  there  was  no 
allegation  of  the  right  to  the  support  of  the  adjoining  soil  in  the  case 
of  Smith  v.  Martin,  whereas  where  the  defendant  appeared  to  be  the 
owner  of  the  adjoining  soil  the  declaration  was  held  bad  for  want  of 
the  allegation  of  such  a  right  as  in  Wyatt  v.  Harrison,  and  Peyton  v. 
The  Mayor,  Sfc.  of  London.,  Now,  in  this  case  the  defendant  must 
be  taken  to  be  a  wrong-doer,  for  he  is  not  stated  in  the  declaration 
to  be  the  occupier  or  owner  of  the  adjoining  land,  or  to  have  under 
him  all  the  rights  that  he  has  to  mine  and  fig  there  ;  nor  can  either 
of  these  facts  be  collected  by  inference  from  the  averment  in  it ;  at 
the  most  it  may  be  conjectured  that  the  plaintiffs  do  not  mean  to 
dispute  that  he  had  some  right  of  mining ;  although  even  that  is  not 
necessarily  to  be  inferred,  as  the  plaintiffs  only  allege  that  the  de- 
fendant carelessly,  (that  is,  with  respect  to  the  plaintiffs'  dwelling- 
houses,)  and  without  having  a  sufficient  and  proper  support  for  them 
and  their  land,  got  the  minerals  and  caused  the  houses  to  fall,  without 
admitting  or  denying  that  they  had  any  right  to  do  what  they  did. 

The  declaration  being  good  in  this  respect,  the  only  question  on 
not  guilty  was,  whether  it  was  proved;  and  as  the  defendant  did 
work  the  mines  without  taking  due  care  not  to  do  damage  to  the 

f)laintiffs'  houses,  and  without  leaving  a  sufficient  or  proper  support 
or  them,  the  plaintiffs  are  entitled  to  the  verdict.  It  is  not  a  ques- 
tiQn  whether  he  conducted  himself  properly  with  respect  to  the  owner 
of  the  surface  if  he  claims  the  mines  under  him,  or  if  he  himself  was 
the  owner  of  the  surface  and  the  mines,  whether  he  acted  carelessly 
or  improperly  with  regard  to  his  own  interest.  If  he  had  the  soil  of 
the  adjoining  land  himself,  and  in  consequence  a  right  to  dig  to  the 
extremity  of  it,  so  that  he  left  all  the  support  which  the  plaintiffs' 
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soil  was  entitled  to  in  its  natural  state,  without  being  weighted  by 
the  plaintiffs'  houses ;  or  if  he  had  a  right  to  get  the  mines  derived 
from  the  owner  of  the  adjoining  land,  with  all  his  rights  of  excavating 
and  getting  the  minerals  which  he  had  derived  under  the  owner  of 
both  the  plaintiffs'  land  and  the  land  adjoining  without  leaving  a  suffi- 
cient support  to  the  surface,  with  or  without  houses  upon  it,  he 
should  have  confessed  the  allegations  in  the  declaration,  including 
the  insufficiency  of  the  support,  and  excused  them.  Whether  the 
defendant  really  had  any  justification  for  so  getting  the  minerals, 
and  leaving  no  sufficient  support  for  the  plaintiffs'  land  and  buildings, 
does  not  appear  upon  my  Lord  Chief  Justice's  notes.  Upon  these 
pleadings  the  plaintiffs  were,  in  our  opinion,  clearly  entitled  to  re- 
cover ;  we  think,  therefore,  that  the  rule  must  be  discharged. 

Rule  to  arrest  the  judgment  disharged;  and  rule  absolute  to  enter  the* 
verdict  for  the  defendant  as  to  part,  and  for  the  plaintiffs  as  to  the 
residue  of  the  declaration. 


Ny88en  v.  Ruysenaers.1 

November  28,  1850. 

Bail,  Deposit  in  Lieu  of —  Payment  to  Plaintiff — 7  8f  8  Geo.  4, 

c.  71,  s.  2. 

Where  a  defendant  is  arrested  under  1  &  2  Vict.  c.  110,  and  is  released  on  depositing  with 
the  sheriff  the  amount  indorsed  upon  the  writ,  with  10/.  for  costs,  which  sums  are  after- 
wards paid  into  Court,  the  plaintiff  is  entitled  to  have  the  money  paid  out  of  Court  to  him 
(subject  to  taxation)  if  the  defendant  neglects  to  pay  an  additional  10/.  into  Court,  pursu- 
ant to  7  &  8  Geo.  4,  c.  71,  s.  2. 

The  defendant,  having  been  arrested  by  a  Judge's  order,  under 
1  &  2  Vict  c.  110,  had  deposited  with  the  sheriff  of  Middlesex  the 
sum  of  30/.,  in  lieu  of  bail,  being  the  amount  for  which  the  writ  was 
indorsed,  and  10/.  for  costs,  pursuant  to  43  Geo.  3,  c.  46,  s.  2,  but  had 
taken  no  other  step.  The  sheriff  paid  the  amount  into  Court,  and  a 
rule  was  obtained  by  the  plaintiff,  calling  on  the  defendant  to  show 
cause  why  the  sum  of  30/.  deposited  by  the  defendant  with  the 
sheriff  of  Middlesex  on  his  arrest,  and  since  paid  into  Court,  should 
not  be  paid  out  to  the  plaintiff,  or  his  attorneys,  subject  to  such  de- 
duction from  the  sum  of  10/.  parcel  thereof,  as,  on  taxation  by  the 
Master  of  the  plaintiff's  costs  of  this  action,  should  be  deemed  rea- 
sonable ;  against  which,  — 

Barnard  now  showed  cause.  The  question  is,  whether  the  pro- 
visions of  the  7  &  8  Geo.  4,  c.  71,  s.  2,  apply,  by  which  the  defen- 
dant may  pay  a  further  sum  of  10/.  into  Court  for  costs,  in  lieu  of 
putting  in  and  perfecting  special  bail  in  the  action.  The  arrest  is 
now  a  collateral  proceeding ;  and  it  was  not  intended  to  compel  the 

— ' ■ ~-  r  I  I     ■     ■       I  1. 1  I        I     ■       I       ■  III       ■  I         J 111  I     ■      ■■  ■  I  — ^ — __^_^ ^— ^— - I ^       I    MM^MI        ■       ■  « 
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defendant  to  give  this  extra  security,  or  it  would-  have  been  referred 
to  in  the  1  &  2  Vict  c.  110. 

[  Alderson,  B.  The  4th  section  of  that  act  says,  that  "  all  subse- 
quent proceedings  as  to  the  putting  in  or  perfecting  special  bail,  or  of 
making  deposit  and  payment  of  money  into  Court  instead  of  putting 
in  and  perfecting  special  bail,  shall  be  according  to  the  like  practice 
of  the  Superior  Courts,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit"     We  enforce  it,  therefore,  in  the  same  way.] 

Ministr/j  contra,  was  not  called  upon. 

Per  Curiam.1  The  rule  will  be  absolute,  unless  the  other  101.  is  paid 
into  Court.  —  Rule  absolute. 


Derry,  public  Officer  of  the  Devonshire  and  Cornwall  Banking  Com- 
pany, v.  Toll.9 

November  4,  1850. 

Usury —  Pleading' —  Certainty. 

Debt  by  the  public  officer  of  a  banking  copartnership  for  work  and  labor,  commission,  money 
lent,  interest,  and  on  an  account  stated.  Fourth  plea,  as  to  390/.  13s.,  parcel,  &c,  that  it 
was  corruptly  agreed  between  the  defendant  and  the  banking  copartnership,  that  they 
should  lend  to  him  from  time  to  time  such  sums  as  he  should  require,  by  paying  certain 
'  checks  of  the  defendant,  upon  the  terms  mat  while  the  said  copartnership  should  forbear 
to  demand  payment  of  the  sums  so  lent,  they  should  charge  the  defendant  partly  for  in- 
terest and  partly  under  the  shift  and  chevisance  of  commission  for  their  work  and  labor, 
more  than  5/.  per  cent.,  to  wit,  10/.  per  cent,  and  that  in  pursuance  of  such  agreement,  the 
company  did  lend  to  the  defendant  divers  sums,  and  did  charge  a  large  sum,  partly  by  way 
of  interest  and  partly  by  way  of  shift  and  chevisance  of  commission,  and  exceeding  the  rate 
of  5/.  per  cent.  The  plea  then  identified  the  sum  of  390/.  13s.,  parcel,  &c.  The  fifth  plea 
was  similar,  but  addressed  only  to  the  commission  and  interest :  — 

Hdd,  upon  special  demurrer,  that  the  usurious  agreement  was  pleaded  with  sufficient  certain- 
ty, and  that  it  was  sufficient  to  state  enough  to  make  the  agreement  illegal  within  the  12 
Ann.  stat  2,  c.  16,  without  averring  that  the  contract  was  prior  to  the  2  &  3  Yict  c.  37,  or 
that  it  was  within  the  exception  of  that  act  as  relating  to  land. 

The  case  of  Washbovrn  v.  Burrows,  1  Exch.  R.  107,  affirmed. 

Debt  by  the  plaintiff,  as  public  officer  of  the  Devonshire  and 
Cornwall  Banking  Company,  for  work  and  labor,  commission,  money 
lent,  money  paid,  interest,  and  upon  an  account  stated. 

Fourth  plea,  as  to  3901.  13s.  parcel,  &c.,  that  before  the  accruing 
of  the  causes  of  action,  &c.,  to  wit,  &c.,  it  was  corruptly  and  against 
the  form  of  the  statute  agreed  by  and  between  the  defendant  and 
the  said  copartnership,  that  the  said  copartnership  should  then  and 
thenceforth,  and  from  time  to  time,  as  he  should  require,  lend  to  him 
certain  sums  of  money  of  such  amount  respectively  as  he  should 
require,  but  so  that  all  the  said  sums  so  to  be  lent  by  them  to  the 
defendant  should  not,  in  the  whole,  exceed  1000/.,  by  paying  out  of 

1  Pollock,  C.  B.,  Parke,  B.  Alderson,  B.,  and  Platt,  B. 
»  20  Law  J.  Rep.  (n.  s.)  Exch.  33. 
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their  own  moneys,  and  over  and  above  such  moneys  of  the  defendant 
as  they  might  hold,  to  such  persons  as  should  be  the  lawful  holders 
of,  and  should  present  to  them  checks  signed  by  the  defendant,  so  as 
that  the  amount  of  the  said  checks  so  to  be  paid  out  of  their  proper 
moneys  should  not  exceed  the  said  sum  of  1000/.,  upon  certain 
terms,  viz.,  that  the  said  copartnership  should  forbear  and  give  to  the 
defendant  day  and  time  for  the  repayment  of  all  the  said  sums,  to 
wit,  until  they,  the  said  copartnership,  should  demand  such  repay- 
ment, and  that  for  and  in  respect  of  such  forbearance,  the  defendant 
should  pay  to  them  certain  interest  and  sums  of  money  to  be  charged 
by  them  to  him,  partly  under  the  name  of  interest,  and  partly  under 
the  name  of  shift  and  chevisance  of  commission,  which  should  be 
charged  to  the  defendant  by  the  said  copartnership  in  respect  of  and 
as  the  pretended  price,  value,  and  remuneration  of  and  for  certain 
work  that  might  or  should  be  thereafter  done  by  the  said  copartner- 
ship for  the  defendant  at  a  rate  altogether  exceeding  the  rate  of  5/. 
for  the  forbearance  of  every  100/.  for  a  year,  to  wit,  at  the  rate  of  10/. 
for  the  forbearance  of  every  100/.  for  a  year;  and  afterwards  and 
under  and  according  to  the  said  corrupt  and  unlawful  agreement, 
and  at  divers  times  after  the  making  thereof,  until  and  at  the  com- 
mencement of  this  suit,  and  the  accruing  of  the  causes  of  action, 
&&,  the  said  copartnership  did  lend,  in  manner  aforesaid,  to  the  de- 
fendant such  sums  as  amounted  to  a  certain  sum,  not  exceeding 
1000/.,  to  wit,  the  sum  of  300/^  and  that  they  did  charge  to  him 
such  illegal  and  excessive  interest  in  manner  as  aforesaid,  partly 
under  the  name  of  interest,  and  partly  under  the  said  name  of  shift 
and  chevisance  of  commission  as  aforesaid,  upon  the  said  sum  so  lent 
and  advanced  to  him,  that  is  to  say,  interest  at  the  rate  of  10/.  for  the 
forbearance  of  every  100/.  for  a  year,  upon  the  sums  so  advanced 
and  lent  as  aforesaid,  from  the  respective  times  when  the  same  were 
so  lent  until  and  at  the  commencement  of  this  suit  The  plea  then 
went  on  to  identify  the  sum  of  390/.  135.,  as  parcel  of  the  moneys  so 
claimed  in  the  declaration  for  money  paid  and  lent,  work  and  labor, 
and  interest,  but  not  particularizing  the  respective  amounts,  and  con- 
cluded with  a  verification. 

The  fifth  plea  was  similar  to  the  fourth,  except  that  it  was  pleaded 
only  to  the  commission  and  interest,  and  alleged  that  there  was  an 
agreement  between  the  copartnership  and  the  defendant  for  interest 
at  15/.  per  cent,  as  consisting  cf  5/.  per  cent  for  interest,  and  10/.  per 
cent  which  was  to  be  charged  under  the  color  of  commission. 

Special  demurrers  to  these  pleas  and  joinders  therein. 

Taprellj l  in  support  of  the  demurrers.  The  fourth  plea  is  insuffi- 
cient, as  it  does  not  state  with  precision  how  much  money  was  lent, 
and  how  much  commission  was  charged,  so  that  the  Court  may  see 
whether  the  agreement  was  usurious.  A  plea  in  bar  must  be  more 
specific  than  a  declaration  or  information  for  usury,  because  the  facts 
lie  within  the  defendant's  own  knowledge  —  1  Wms.  Saund,  206  a, 

*  May  27,  before  Pollock,  C.  B.,  Parke,  B.,  Alderbow,  B.,  and  Platt,  B. 
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295  b,  1  Hawk.  P.  C.  248,  b.  24,  Bac.  Abr.  tit.  «  Usury, "  K.  The  de- 
fendant  should  show  in  what  particulars  he  assails  the  agreement  — 
Hill  v.  Montagu,  2  M.  &  S.  377 ;  Robson  v.  Fallows,  3  Bing.  N.  C. 
392 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  C.  P.  105.  It  is  not  averred  that  the 
plaintiffs  lent  their  own  money  for  the  defendant's  checks,  nor  are 
the  times  when  the  advances  were  made  stated.  Partridge  v.  Coates, 
1  Car.  &  P.  434 ;  Fox  v.  Keeling,  2  Ad.  &  E.  670;  s.  c.  4  Law  J.  Rep. 
(n.  s.)  K.  B.  104.  The  plea  is  also  bad,  because  it  does  not  show 
that  the  contract  was  entered  into  prior  to  the  2  &  3  Vict.  c.  37,  or, 
if  afterwards,  that  it  was  within  the  exception  of  that  statute  as 
relating  to  land.  The  presumption  is  in  favor  of  the  legality  of  the 
contract  —  Lewis  v.  Davison,  4  Mee.  &  W.  654 ;  s.  c.  8  Law  J.  Rep. 
(n.  s.)  Exch.  78.  The  authorities  have  only  established  that  in  a 
declaration  for  penalties  it  is  sufficient  to  bring  the  case  within  the 
12  Anne,  stat.  2,  c.  16  —  ThibauU  v.  Gibson,  12  Ibid.  88 ;  s.  a  13  Law 
J.  Rep.  (n.  s.)  Exch.  2.  In  Turquand  v.  Mosedon,  7  Ibid.  504 ;  s.  c. 
10  Law  J.  Rep.  (n.  s.)  Exch.  196,  a  replication  setting  up  an  usurious 
contract  was  held  bad,  for  not  alleging  that  it  was  made  before  the 
7  Will.  4,  &  1  Vict  c.  80,  and  the  2  &  3  Vict  c.  37,  came  into  opera- 
tion, or  that  it  was  excepted  from  the  provisions  of  those  statutes ; 
and  the  allegation  of  the  contract  being  against  the  fonn  of  the 
statute,  is  insufficient — Holt  v.  Miers,  5  Ibid.  168 ;  s.  c.  8  Law  J. 
Rep.  n.  s.)  Exch.  233 ;  Downes  v.  Green,  12  Ibid.  481 ;  s.  c.  13  Law 
J.  Rep.  (n.  s.)  Exch.  159.  Washbourn  v.  Burrows,  1  Exch.  Rep.  107 ; 
s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  266,  is  not  an  authority  on  this 
point,  because  the  plea  there  set  up  what  was  prima  facie  a  contract 
as  to  an  interest  in  land.  The  fifth  plea  is  also  bad,  because  it 
does  not  state  that  loans  were*  made,  and  so  forborne  for  usurious 
interest. 

Bovill,  contra.  The  fourth  plea  is  sufficient,  for  enough  is  stated  to 
show  that  the  contract  was  invalid  for  usury.  It  is  part  of  the  very 
shift  and  contrivance  between  the  parties,  that  the  exact  amount  of 
the  interest  and  commission  respectively  is  not  to  be  ascertained.  The 
whole  arrangement  was  colorable,  and  is  so  pleaded,  which  was  not 
done  in  Downes  v.  Green.  The  times  and  amounts  need  not  be 
specified,  the  advances  being  stated  to  have  been  according  to  the 
contract.  Turquand  v.  Mosedon  is  very  shortly  reported,  and  no  rea- 
sons given  in  the  judgment  Tliibault  v.  Gibson  lays  down  the  gen- 
eral principle  within  which  this  plea  falls,  viz.,  that  an  exception, 
whether  in  the  statute  itself,  or  in  a  subsequent  statute,  is  to  be 
pleaded  by  the  party  who  relies  on  it  Washbourn  v.  Burrows  recog- 
nizes this  rule.  The  contract  there  was  as  to  crops  of  grass  then 
growing  on  certain  lands,  which  did  not  necessarily  negative  that 
they  were  personal  chattels,  for  the  owner  might  sever  them  before 
they  were  delivered.  The  judgment  rests  upon  the  general  principle. 
The  fifth  plea  is  also  certain  enough,  under  the  circumstances  of  this 
illegal  agreement  —  Cur.  adv.  vult. 

Judgment  was  now  delivered  by 
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Pollock,  C.  B.  This  was  an  action  for  work  and  labor,  commis- 
sion, money  lent,  money  paid,  interest,  and  on  an  account  stated.  To 
this  declaration  the  defendant  pleaded  several  pleas.  By  the  fourth 
plea  he  sets  up  an  agreement  by  the  copartnership,  represented  by  the 
plaintiff,  that  they  should  cash  the  defendant's  checks  to  any  amount 
not  exceeding  1000/.,  and  that,  in  consideration  of  their  so  doing,  the 
defendant  should  pay  them  interest  at  a  rate  exceeding  5/.  per  cent. 
par  annum,  i.  e.  10/.  per  cent.,  partly  under  the  name  of  commission, 
partly  under  the  name  of  interest  The  plea  then  avers  that  the  co- 
partnership did  cash  the  defendant's  checks,  and  did  charge  him  such 
excessive  interest,  and  that  the  sums  so  paid  in  cashing  the  defend- 
ant's checks  are  the  moneys  sought  to  be  recovered  as  money  paid 
and  lent,  and  that  the  sums  sought  to  be  recovered  for  work  and 
labor  are  so  charged  for  the  commission  stipulated  for  in  the  said 
agreement,  and  the  interest  sought  to  be  recovered  is  the  said  exces- 
sive interest  The  fifth  plea  is  substantially  the  same,  except  that  it 
is  pleaded  only  to  so  much  of  the  plaintiff's  demand  as  relates  to 
interest  and  commission,  and  states  the  agreement  to  have  been  a 
corrupt  agreement  for  interest  at  15/.  per  cent,  *.  e.  5L  per  cent  under 
the  name  of  interest,  and  10/.  per  cent  under  color  of  being  charged 
for  commission.     To  these  pleas  there  are  special  demurrers. 

It  was  contended  for  the  plaintiff  that  the  agreement  was  not  set 
out  with  sufficient  certainty ;  that  it  ought  to  have  been  shown  how 
much  precisely  of  the  excess  beyond  5/.  per  cent  was  for  usurious 
interest,  and  how  much  for  commission ;  but  the  answer  to  this  is, 
that  the  contract  is  stated  with  all  the  certainty  of  which  it  is  capa- 
ble. When  parties  enter  into  a  usurious  contract  of  this  nature,  it  is 
studiously  done  in  such  a  manner  as  to  mix  up  the  interest  and  com- 
mission in  one  charge,  so  as  to  make  it  impossible  to  tell  how  much 
is  attributable  to  the  one  head,  and  how  much  to  the  other.  The  de- 
fendant has  shown  exactly  what  the  bargain  was,  and  has  stated  that 
the  agreement  for  the  gross  sum  to  be  paid  for  interest  and  commis- 
sion was  done  colorably,  so  as  to  enable  the  partnership  to  get  above 
51.  per  cent  This,  we  think,  is  all  which  the  defendant  could  be 
called  on  to  do.  But  the  main  point  relied  on  by  the  plaintiff  was, 
that  the  plea  was  bad  for  not  having  stated  either  that  the  contract 
was  entered  into  previously  to  the  2  &  3  Vict  c.  37,  or  if  subse- 
quently, then  that  it  related  to  land.  But  this  objection  cannot  be 
sustained.  The  case  is  governed  by  Washbourn  v.  Burrows.  What 
was  there  decided  was,  that  a  party  setting  up  usury  as  a  defence 
need  only  state  sufficient  to  bring  the  case  within  the  operation  of 
the  statute  of  Anne,  and  that  is  certainly  done  here.  That  statute  is 
still  in  force.  If  the  opposite  party  means  to  contend  that  the  case 
is  one  which  is  taken  out  of  the  operation  of  the  statute  of  Anne  by 
the  statute  of  Victoria,  the  onus,  then,  is  on  him  to  do  so.  This  is 
the  clear  result  of  our  decision  in  WasMourn  v.  Burrows,  and  which, 
therefore,  governs  the  present  case ;  and  so  judgment  must,  in  this 
case,  be  for  the  defendant — Judgment  for  the  defendant. 
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Branford  v.  Freeman.1 

November  7, 1850. 

4 

Practice  —  Trial —  BigM  to  begin. 

A  new  trial  will  not  be  granted  because  a  judge  has  wrongly  ruled  at  nisi  prim  as  to  which 
party  most  begin,  unless  such  ruling  did  clear  and  manifest  injustice. 

The  case  of  Edwards  v.  Matthews,  1 1  Jurist,  398,  affirmed,  and  the  report  of  the  case  Huchnan 
y.  Fernie,  in  3  M.  &  W.  505,  corrected. 

Assumpsit,  by  the  accommodation  acceptor  of  two  bills  for  200/.  each 
against  the  defendant  as  drawer,  upon  his  promise  to  indemnify  the 
plaintiff;  with  a  count  for  400/.  money  paid  to  the  use  of  the  defendant. 

Plea,  averring  the  identity  of  the  400/.  in  the  third  count  with  the 
sums  of  200/.  in  the  first  and  second  counts,  and  that  they  constituted 
one  and  the  same  debt;  and  that  the  defendant  entered  into  a  com- 
position deed  with  the  plaintiff  and  his  other  creditors,  whereby  they 
covenanted  not  to  sue  him  for  any  debts  then  due  to  them ;  and  that, 
after  the  payment  of  the  two  bills  by  the  plaintiff,  the  deed  was  exe- 
cuted by  the  plantiff. 

Replication,  that  the  said  deed  was  executed  by  the  plaintiff  before 
the  said  bills  were  paid  by  him,  and  not  afterwards.     Issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  Norfolk  Summer  Assizes, 
1850,  the  counsel  for  the  plaintiff  contended  that  the  onus  of  proof 
was  upon  the  defendant,  and  that  he  ought  therefore  to  begin ;  and 
the  learned  Baron  having  so  ruled,  a  witness  was  called,  on  behalf  of 
the  defendant,  who  proved  that  the  deed  was  executed  at  a  period 
considerably  after  the  first  bill  became  due,  but  whilst  the  second  was, 
as  appeared  from  the  declaration,  still  running ;  and  therefore  a  ver- 
dict was  found  for  the  plaintiff  for  200/.  damages,  being  the  amount 
of  the  second  bill. 

Couch  now  moved  for  a  new  trial.  The  plaintiff  was  bound  to 
begin,  as  the  affirmative  of  the  issue  was  substantially  upon  him,  and 
the  time  when  he,  as  acceptor,  paid  the  holder  of  the  bills,  was  a  fact 
peculiarly  within  his  knowledge. 

[Alderson,  B.  You  should  have  stood  upon  your  right,  and  called 
no  witnesses.  I  should  then  have  been  compelled  to  direct  the  jury, 
and,  if  I  had  put  the  wrong  point  to  them,  you  could  have  moved  for 
a  new  trial ;  but  you  took  your  chance,  and  called  a  witness  who 
proved  the  case  against  you.] 

I  Parke,  B.     In  Edwards  v.  Matthews,  16  Law  J.  Rep.  (n.  s.)  Exch. 
,  this  Court  held  that  a  wrong  ruling  as  to  the  right  to  begin  was 
not  of  itself  a  ground  for  a  new  trial.] 

In  Doe  d.  Bather  v.  Brayne,  5  Com.  B.  Rep.  656 ;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  C.  P.  127,  the  Court  of  Common  Pleas  declined  to  adopt 
that  as  a  principle.  That  was  an  ejectment  by  a  devisee ;  and  the 
defendant,  in  order  to  begin,  offered  to  admit  the  death  of  the  testator 
and  the  execution  of  the  will,  and  that  the  plaintiff  would  be  entitled 

i  90  Law  J.  Rep.  (w.  s.)  Exch.  36.    14  Jar.  987. 
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to  recover  unless  a  subsequent  will  was  proved.  The  Judge  allowed 
the  defendant  to  begin,  but  the  Court  set  aside  the  verdict 

[Pollock,  C.  B.  There  the  right  to  begin  was  a  matter  of  the 
greatest  importance.] 

These  motions  are  usually  made  by  the  party  who  seeks  the  right 
to  begin ;  but  in  this  case  the  defendant  was  desirous  of  not  begin- 
ning, and  the  onus  of  proof  was  thrown  upon  the  wrong  party. 

Pollock,  C.  B.  I  adhere  to  the  decision  in  Edwards  v.  Matthews, 
wh^re  the  Court,  consisting  of  my  brothers  Parke,  Rolfe,  Piatt,  and 
myself,  after  time  taken  to  deliberate,  delivered  the  judgment,  in 
which  I  said :  u  It  appears  that  the  rule  adopted  in  this  Court  is,  that 
the  plaintiff  or  defendant  having  been  called  on  to  begin,  when  proof 
of  tne  issue  lay  on  his  adversary,  is  not  a  sufficient  ground  for  a  new 
trial,  unless  it  is  manifest  that  the  course  of  justice  has  been  thereby 
interfered  with,  and  some  substantial  injury  effected  at  the  trial  of  the 
cause ; "  and  I  then  added,  "  I  own  my  impression  at  one  time  was 
that  a  miscarriage  as  to  who  should  begin  was  so  important  a  matter, 
and  might,  in  many  instances,  interfere  so  much  with  the  course  of 
justice,  that  we  ought  always  to  interfere  and  correct  it.  But,  on 
referring  to  the  judgment  of  the  Court  in  the  cases  to  which  I  have 
alluded,  we  must  now  take  it  as  .settled  that  the  question,  whether 
any  injury  has  been  done  by  the  erroneous  ruling  of  the  Judge  at  Nisi 
JPrius,  is  involved  in  the  question  of  the  propriety  of  granting  a  new 
trial  for  it  In  the  present  case,  there  has  been  no  injury  done.  The 
trial  was  of  an  issue  directed  for  the  purpose  of  informing  the  con- 
science of  the  Court ;  and  on  looking  at  all  the  evidence,  we  think 
the  verdict  is  right,  and  consequently  ought  not  to  be  disturbed."  So 
I  think  no  injury  has  been  done  in  this  case.  The  result  must  have 
been  the  same  had  the  plaintiff  begun. 

Parke,  B.  I  am  of  the  same  opinion.  The  rule  in  this  Court  is, 
that  for  a  mere  error  as  to  beginning,  as  deduced  from  the  pleadings, 
no  new  trial  will  be  granted,  but  only  if  the  error  has  led  to  substan- 
tial injustice.  One  of  the  first  cases  on  this  subject  was  Huckman  v. 
Fertile,  3  Mee.  &  W.  505 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  163, 
where  Lord  Abinger  is  reported  to  have  said,  "  I  cannot  say  we 
should  interfere  in  a  very  doubtful  case ;  but  if  the  decision  of  the 
Judge  were  clearly  and  manifestly  wrong,  the  Court  would  interfere  to 
set  it  right"  Now,  that  is  a  misrepresentation ;  and  I  have  corrected 
it  in  my  own  hand  in  the  copy  of  Meeson  &  Welsby  which  is  in  this 
Court  What  Lord  Abinger  said  was,  that  the  order  of  beginning 
is  a  matter  for  the  disposal  of  the  Judge  at  Nisi  Prius,  but  if  his 
ruling  did  clear  and  manifest  wrong,  the  Court  would  interfere  to  set 
it  right ;  and  that  view  of  his  language  is  confirmed  by  the  note  ap- 
pended to  the  report  of  Edwards  v.  Mattliews,  in  the  11  Jur.  398.1  By 
that  rule  I  shall  be  prepared  to  abide,  for  it  would  be  extr^piely  hard 

1  The  mistake  ia  also  corrected  by  Aldeksozt,  B.,  at  the  end  of  the  report  of  Booth 
v.  MUhu,  15  Law  J.  Rep.  (zr.  s.jExch.  355. 
vol.  i.  88 
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to  grant  a  new  trial  on  such  a  ground,  where  substantial  justice  has 
been  done  between  the  parties.  Even,  therefore,  if  my  brother  Alder- 
son  was  wrong  in  holding  that  the  burden  of  proof  lay  in  the  first 
instance  on  the  defendant,  (which  I  by  no  means  admit,  but  give  no 
positive  opinion  upon  it,)  still,  the  moment  the  witness  was  exam- 
ined, the  result  of  the  case  was  clear. 

Alderson,  B.,  concurred,  —  adding,  that  he  was  of  the  same  opin- 
ion as  at  the  trial,  that  the  defendant  ought  to  have  begun.  —  Rule 
refused.1 


Sims   and  others,  Executors   of   Thomas    Abernethie,   v.  Robert 

Brutton  and  John  Clipperton.9 

November  18, 1850. 

Attorney  —  Partnership,  Liability  of —  Receipt  of  Mortgage  Money — 

Limitations,  Statute  of 

In  1832  A  employed  B  &  C,  then  in  partnership  as  attorneys,  to  lay  ont  5002.  on  mortgage. 
It  was  invested  accordingly  on  a  mortgage  to  D.  D  subsequently  sold  the  property,  sub- 
ject to  the  mortgage,  and  the  purchaser  shortly  afterwards  paid  the  500/.  to  C,  who,  how- 
ever, did  not  inform  either  B,  his  partner,  or  A  of  such  receipt,  and  again  lent  the  purchaser 
300/.,  and  continued  to  receive  the  interest  thereon.  The  partnership  was  dissolved  in 
1838 ;  but  both  before  and  after  the  dissolution,  and  after  the  death  of  A,  which  took  place 
in  1840,  interest  was  paid  as  upon  a  mortgage  of  500/.  to  A  and  his  representatives  up  to 
1848  by  C.  In  1846  the  300/.  was  paid  to  C,  and  the  mortgage  deed  was  given  up  by  C, 
but  no  reconveyance  was  ever  executed.  Neither  A  nor  his  representatives  had  any 
knowledge  of  these  facts  until  1848.  Entries  had  been  made  by  C  in  the  partnership  books 
of  the  receipts  and  payments,  but  B  had  no  knowledge  of  the  transaction  subsequent  to  the 
original  advance  of  the  500/. :  — 

Held,  in  an  action  by  the  executors  of  A  against  B  and  C,  that  the  Statute  of  Limitations 
was  a  bar  to  the  action. 

And,  semble,  that  B  was  not  liable  for  these  acts  of  C,  as  they  were  not  within  the  scope  of 
his  partnership  authority. 

Assumpsit  by  the  plaintiffs,  as  executors  of  Thomas  Abernethie. 
The  first  count  was  for  money  lent,  money  had  and  received,  interest, 

1  In  Davis  v.  Mason,  4  Pick.  156,  which  seem  to  regard  the  question  as  one  of  dis- 

was  trespass  quare  cknimm,  with  a  plea  cretion,  and  hold,  in  accordance  with  Bran- 

of  soil  and  freehold  in  the  defendant,  and  ford  v.  Freeman,  that  unless  wrong  has 

replication  traversing  the  same,  on  which  clearly  been  done,  or  if  the  matter  he  at 

issue    was  joined ;    and    the    defendant  all  doubtful,  the  Court  will  not  interfere, 

claimed  the  right  to  open  and  close,  which  Pollock,  C.  B.,  in  Geach  v.  InraU,  14  Mees. 

was    denied    him,  the    Supreme    Court  &  Welsh.  97 ;  s.  c.  15  Law  J.  Rep.  (if.  s.) 

granted  a  new  trial,  although  they  said,  Exch.  37.     See  also  Booth  v.  Mtilns,  15 

"  From  the  view  of  the  case,  which  we  have  Mees.  &  Welsh.  669 ;  Ashby  v.  Bates,  Id. 

from  the  report,  we  think  that  the  verdict  is  587 ;  s.  c.  15  Law  J.  Rep.  (n.  s.}  Exch. 

right"    This  decision  was  on  the  ground  349,  354.    Courts  seem  more  inclined  to 

that  on  the  pleadings  as  they  stood,  the  grant  new  trials,  on  motion  of  a  party  from 

opening  and  close  was  a  matter  of  rights  and  whom  the  right  to  open  and  close  has  been 

not  discretionary.    See  Sawyer  v.  Merrill,  wrongfully  withheld,  than  on  the  applica- 

6  Pick.  480.  tion  of  one  on  whom  the  onus  or  com- 

On  the  other  hand,  the  English  decisions  mencing  has  been  improperly  cast 

»  20  Law  J.  Rep.  (n.  a.)  Exch.  41. 
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and  on  an  account  stated,  laying  the  promise  to  the  deceased.  The 
second  count  was  similar,  laying  the  promise  to  the  executors.  The 
third  count  was  for  money  had  and  received  to  the  use  of  the  plain- 
tiffs, as  executors,  and  for  interest,  and  on  an  account  stated  with 
them,  as  executors. 

The  defendant  Brutton  pleaded  non  assumpsit,  and  the  Statute 
of  Limitations.  The  other  defendant  allowed  judgment  to  go  by  de- 
fault    By  consent,  the  following  case  was  stated. 

In  March,  1832,  the  defendants  were  acting  as  the  attorneys  and 
solicitors  of  the  said  Thomas  Abernethie,  and  were  then  practising  in 
partnership  together  as  attorneys  and  solicitors  at  their  offices,  in  New 
Broad  Street,  in  the  city  of  London. 

In  March,  1832,  the  said  T.  Abernethie  applied  to  the  defendant 
Brutton,  to  obtain  for  him  an  investment  of  500/.  on  mortgage  of  good 
security,  and  Brutton  informed  him  he  had  procured  such  investment, 
and  he  remitted,  in  March,  1832,  to  the  defendant  Brutton,  (which 
was  paid  into  his  own  hands,)  the  sum  of  500/.,  to  be,  by  them,  the 
said  Brutton  and  Clipperton,  as  the  attorneys  and  solicitors  of  the  said 
T.  Abernethie,  invested  on  mortgage. 

The  said  sum  of  500/.  was  paid  by  the  said  Brutton  into  Messrs. 
Whitmore  &  Co.'s  banking-house  in  March,  1832,  and  placed  to  the 
joint  account  of  the  defendants ;  and  the  said  sum  of  500/.  was  lent 
by  them,  pursuant  to  the  said  retainer,  to  one  John  Henry  Lane,  for 
the  said  T.  Abernethie,  on  mortgage  of  certain  premises  at  Camden 
town,  in  the  (Jounty  of  Middlesex.  The  mortgage  deed  was  dated 
the  8th  of  March,  1832,  and  was  in  the  usual  form ;  and  was  executed 
by  the  said  J.  H.  Lane,  to  secure  the  repayment  of  the  500/.  The 
defendants  retained  possession  of  the  deed.  The  property  was  after- 
wards sold,  subject  to  the  mortgage,  to  Henry  Handford. 

On  the  16th  of  September,  1834,  being  after  the  said  sale,  the  said 
H.  Handford  paid  into  the  hands  of  the  defendant  Clipperton,  at  the 
office  of  the  defendants,  the  said  sum  of  500/.,  with  the  interest  due 
thereon,  but  without  the  actual  knowledge  of  the  defendant  Brutton. 
The  deed  was  given  up  by  the  defendant  J.  Clipperton,  to  the  said 
H.  Handford,  but  no  receipt  was  endorsed  thereon,  nor  was  any  recon- 
veyance, or  deed,  or  receipt  signed  or  executed  by  the  said  T.  Aber- 
nethie, who  was  not  informed  that  the  said  sum  had  been  paid. 

On  the  19th  of  December,  in  the  same  year,  the  said  H.  Handford 
applied  to  the  defendant  Clipperton,  for  a  return  of  300/.,  part  of  the 
500/.  he  had  so  paid  off,  who,  without  the  actual  knowledge  of  the 
defendant  Brutton,  returned  to  the  said  H.  Handford  300/.,  and  re- 
ceived back  the  said  mortgage  deed,  and  no  part  of  the  said  500/.  was 
paid  to  the  said  T.  Abernethie. 

When  the  said  sum  of  500/.  was  paid,  in  the  year  1832,  into  the 
banking-house  of  Messrs.  Whitmore  &  Co.,  the  bankers  of  the  said  de- 
fendants, an  entry  was  made  by  the  defendant  Clipperton,  in  the  books 
of  the  said  defendants,  giving  credit  to  the  said  T.  Abernethie,  for  the 
said  sum  of  500/.  so  received,  as  aforesaid.  When  the  said  sum  of 
500/.  was  lent  to  the  said  J..H.  Lane,  as  aforesaid,  an  entry  was,  in 
like  manner,  made  by  the  defendant  Clipperton,  in  the  said  books  of 
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the  said  defendants,  debiting  the  said  T.  Abernethie  with  the  said 
sum  of  500/.  so  lent ;  and  similar  entries  were  made  at  the  time  of  the 
payment  of  the  500/.  and  the  return  of  the  300/.,  so  that  the  books  of 
the  defendants  showed  200/.  remaining  to  the  credit  of  the  said  T. 
Abernethie.  Interest,  at  first,  on  the  500/.  mortgage,  and  then  upon 
the  300/.  was  regularly  paid  into  the  hands  of  the  defendant  Clipper- 
ton,  by  H.  Handford ;  and,  until  the  dissolution  of  the  partnership  of 
the  defendants,  hereinafter  mentioned,  entries  were  made  by  the  de- 
fendant Clipperton,  in  the  books  of  the  defendants,  giving  credit  to 
the  said  T.  Abernethie  for  the  interest  on  the  500/.,  and  debiting  him 
in  like  manner  with  the  interest  thereon,  paid  to  Charles  Edward  Cox, 
as  hereinafter  mentioned. 

The  partnership  between  the  defendants  was  dissolved  on  the  30th 
of  July,  1838,  and  such  dissolutipn  was  advertised  in  the  London 
Gazette  of  the  31st  of  July,  1838 ;  the  fact  of  such  dissolution  was 
also  known,  at  the  time  it  took  place,  to  John  Brutton,  one  of  the 
plaintiffs  in  this  action,  but  was  unknown  to  the  said  C.  K  Cox,  who 
was  the  agent  to  the  said  T.  Abernethie,  who  was  a  colonel  in  the 
Royal  Marines.  The  interest  on  the  full  sum  of  500/1  was  regularly 
paid  to  the  said  C.  E.  Cox,  by  the  defendant  Clipperton,  and,  up  to 
the  dissolution  of  partnership,  by  checks  drawn  by  the  defendants  on 
their  bankers ;  and,  after  the  dissolution,  it  was  paid  by  the  defendant 
Clipperton,  sometimes  in  cash  and  sometimes  by  checks  on  his  own 
banker ;  but  the  said  C.  E.  Fox  was  not  aware  of  the  dissolution  of 
the  partnership,  or  under  what  circumstances  the  money  was  paid, 
except  that  he  knew  it  was  interest  on  mortgage,  but  who  was  re- 
sponsible for  such  payment  he  was  wholly  ignorant.  In  some  of  the 
receipts,  after  the  death  of  T.  Abernethie,  the  money  was  described 
as  interest  on  mortgage.  The  said  T.  Abernethie  died  on  the  18th 
of  May,  1840. 

On  the  19th  of  December,  1846,  the  said  H.  Handford  paid  into 
the  hands  of  the  defendant  Clipperton  the  said  sum  of  300/.,  with 
interest  due  thereon,  up  to  that  day.  The  deed  of  mortgage  was 
given  up  by  the  defendant  Clipperton,  to  the  said  H.  Handford,  but 
no  receipt  was  indorsed  thereon,  nor  was  any  reconveyance,  or  deed, 
or  receipt  signed  or  executed  by  the  plaintiffs,  or  any  of  them.  The 
plaintiffs  were  not  informed  that  the  said  sum  had  been  so  paid. 
The  defendant  Brutton  was  altogether  ignorant  of  the  said  receipts 
and  payments,  subsequent  to  the  investment  of  the  said  500/.,  until 
1849,  except  so  far  as  the  entries  aforesaid,  in  the  said  partnership 
books,  may  be  construed  as  notice  of  such  receipts  and  payments.  It 
was  not  until  the  year  1848  that  the  plaintiffs  discovered  that  the 
mortgage  money  had  been  repaid. 

The  Court  were  to  draw  any  inferences  which  a  jury  ought  to 
draw  from  the  above  facts.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  defendants  were  liable  to  the  payment  of  the 
said  sums  of  500/.,  or  300/.,  or  200/.,  or  any  or  what  part  thereof. 

Unthanky  for  the  plaintiffs.1     The  action  was  commenced  on  the 
1  November  18,  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Platt,  B. 
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3d  of  February,  1849,  and  the  plaintiffs  seek  to  make  the  defendants 
liable  for  the  whole  sum.  It  was  originally  paid  into  the  hands  of 
the  defendant  Brutton.  No  imputation  whatever,  is  cast  upon  him, 
but  he  must  be  answerable  for  the  acts  of  his  partner. 

[Parke,  B.  Mr.  Brutton  performed  his  duty  by  investing  it  on 
mortgage.     How  do  you  create  any  subsequent  duty  ?] 

Since  the  decision  of  Wilkinson  v.  Candlish,  19  Law  J.  Rep.  (n.  s.) 
Exch.  166,  it  cannot  be  contended  that  the  attorney  had  any  authority 
to  receive  the  mortgage-money ;  but  here  the  defendant  Clipperton 
professed  to  receive  it  as  the  agent  of  Col.  Abernethie,  and  the  entries 
gave  the  information  to  the  defendant  Brutton.  This  assumption 
of  being  agent  is  ratified  by  the  principal,  and  the  action  will  then  lie 
against  both. 

[Parke,  B.  It  might  be  adopted  as  against  Clipperton,  but  what 
evidence  is  there  of  the  partnership  being  bound  ?] 

Brutton  had  either  knowledge  or  means  of  knowledge  from  the 
entries.  The  money  is  received  at  the  place  of  business  by  one  part- 
ner assuming  to  be  agent  for  Colonel  Abernethie.  There  are  subse- 
quent payments  of  interest. 

[Parke,  B.  Not  as  interest  due  from  the  firm,  but  as  interest  on 
the  mortgage.  Colonel  Abernethie  imagined  the  mortgage  was  still 
in  existence.] 

The  adoption  may  be  at  any  time. 

i Parke  B.     Must  there  not  be  a  demand  before  action  ?] 
t  is  apprehended  not.     Lilley  v.  Hays,  5  Ad.  &  E.  548 ;  s.  c.  6 
Law  J.  Rep.  (n.  s.)  K.  B.  5. 

[Parke,  B.  referred  to  Scott  v.  Porcher,  3  Mer.  652.] 
The  transaction  was  within  the  scope  of  the  partnership,  and 
the  subsequent  conduct  might  have  been  evidence  for  the  jury  that 
the  defendant  Brutton  had  recognized  it  in  point  of  law.  There 
would  be  a  title  by  relation  under  these  circumstances.  Tliarpe  v. 
Stallwood,  5  Man.  &  G.  760;  a.  c.  12  Law  J.  Rep.  (n.  s.)  C.  P.  241. 

Hugh  Hill,  contra.  The  pleadings  dispose  of  the  question  before 
the  Court  The  first  count  states  a  receipt  to  the  use  of  the  deceased, 
and  a  promise  to  him.  None  such  is  proved.  Then  the  Statute  of 
Limitations  is  a  complete  answer  as  to  Brutton.  That  runs  from  the 
time  of  the  accrual  of  the  cause  of  action,  not  from  its  discovery. 
Blair  v.  Bromley,  5  Hare,  542;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc.  495. 
(He  was  then  stopped  by  the  Court.) 

Unthank  replied. 

Pollock,  C.  B.  The  defendants  are  entitled  to  our  judgment 
The  Statute  of  Limitations  is  an  answer  as  to  the  defendant  Brutton, 
and  being  a  contract,  the  whole  fails.  The  partnership  was  dissolved 
in  1838,  and  since  that,  Brutton  has  had  nothing  to  do  with  the 
matter.  But  on  the  broader  and  more  general  ground,  I  am  of 
opinion  that  the  action  is  not  maintainable.  The  duty  of  the  at- 
torneys was  completed  by  the  first  investment,  and  they  had  no 

38* 
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authority  to  receive  the  repayment  of  the  mortgage  money.  Then, 
the  payments  to  Clipperton  could  not  make  Brutton  answerable.  It 
was  no  partnership  transaction  at  all,  but  wholly  unauthorized,  and  it 
was  never  recognized  by  the  partnership  as  such. 

Parke,  B.  The  first  ground  is  enough  to  dispose  of  the  case.  It 
was  perfectly  clear  there  was  no  part  payment  to  bar  the  statute.  It 
was  never  paid  as  interest  upon  principal  doe  from  them  to  Colonel 
Abernethie.  I  intimate,  however,  no  disagreement  with  the  Lord 
Chief  Baron  as  to  the  other  point,  because  it  was  no  part  of  the 
business  of  the  firm  as  solicitors  to  receive  the  mortgage  money.  It 
is  not  so  found  in  the  case  as  a  fact,  and  Wilkinson  v.  Candlish  shows 
that  there  is  no  such  authority  in  law.  Whether  Clipperton  might 
be  liable  upon  these  facts,  I  am  not  called  upon  to  decide. 

Alderson,  B.  I  am  of  the  same  opinion.  The  Statute  of  Limita- 
tions is  clearly  a  good  defence.  I  also  agree  that  there  is  no  reason 
to  doubt  the  view  expressed  by  the  Lord  Chief  Baron.  Brutton  can 
only  be  liable  for  the  acts  of  Clipperton  in  the  character  of  his  part- 
ner ;  but  this  was  wholly  beyond  his  authority  and  duty.  It  would 
have  been  different  if  Clipperton  had  prepared  a  re-conveyance  and 
obtained  the  signature  of  Colonel  Abernethie.  Nor  was  there  even 
knowledge  afterwards,  for  the  entries  would  only  be  admissible  as 
evidence  of  knowledge ;  but  the  case  expressly  finds  the  contrary. 

Platt,  B.  All  the  payments  were  paid  and  received  as  interest  on 
money  out  on  mortgage. — Judgment  for  the  defendants. 


Pell  v.  Dattbney.1 

December  -6,  1850. 

Witness  in  Civil  Suit —  Subpoena  -«-  Action  for  Expenses-—  Loss  of 

Time. 

A  party  served  with  a  subpoena  in  a  civil  action,  receiving  a  sum  of  money  therewith,  and 
making  no  farther  demand,  may  maintain  an  action,  against  the  party  on  whose  behalf  he 
has  been  subpoenaed,  for  additional  expenses  incurred  by  him  in  attending  the  trial,  bmt  not 
for  loss  of  time ;  semble, 

Debt  for  work,  journeys  and  attendances  by  the  plaintiff  as  a  wit- 
ness and  for  money  paid. 

Plea  —  Never  indebted. 

At  the  trial,  before  Platt,  B.,  at  the  Northamptonshire  Summer 
Assizes,  it  appeared  that  the  action  was  brought  to  recover  the  sum 
of  46/.  14s.  on  account  of  attendances,  journeys,  and  expenses  in- 
curred by  the  plaintiff  in  attending  the  trial  of  a  cause  at  West- 

i  20  Law  J.  Rep.  (n.  b.)  Each.  44. 
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minster,  under  a  subpoena  duces  tecum,  on  behalf  of  the  plaintiff 
Daubney  in  a  case  of  Daubney  v.  Phipps.  The  charges  made  by 
the  present  plaintiff  were  21.  2s.  a  day  during  his  attendances  at  the 
trial,  12.  Is.  a  day  for  his  expenses,  and  1$.  35.  per  mile  for  his  travel- 
ling expenses.  The  plaintiff  had  been  paid  51.  on  the  subpoena  being 
served  upon  him,  and  did  not  demand  more. 

The  defendant's  case  was,  that  the  plaintiff  had  not  given  his 
attendance  in  the  character  of  a  witness  during  the  whole  of  the  time 
in  respect  of  which  he  claimed  to  recover?  but  no  objection  was 
made  to  the  plaintiff's  case  on  -the  ground  that  a  witness  who  is 
subpoenaed  is  not  entitled  to  remuneration  for  his  expenses.  The 
Judge  directed  the  jury  that  if  the  plaintiff  came  to  town  as  a  wit- 
ness he  would  be  entitled  to  be  paid  his  expenses*  and  he  left  it  to 
the  jury  to  say  whether  the  plaintiff  had  attended  in  town  as  many 
days  as  he  had  by  his  evidence  attempted  to  prove.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  9/.  195.  in  respect  of  the  expenses, 
excluding  any  compensation  for  loss  of  time. 

Whitehurst  having  obtained  a  role  nisi  for  a  new  trial  on  the  ground 
of  misdirection,  and  of  the  verdict  being  perverse,  — 

MacatUay,  Mellor,  and  Field  showed  cause.  The  objection  was 
never  made  at  the  trial  that  there  was  no  implied  contract  on  the 
part  of  the  defendant  to  pay  the  plaintiff  for  his  expenses ;  but  the 
whole  dispute  was,  whether  he  had  attended  in  the  character  of  a 
witness ;  and  even  if  the  law  were  that  no  such  contract  does  exist, 
it  is  not  now  open  to  the  defendant  to  object.  Had  the  objection 
been  made  at  the  trial,  it  is  possible  an  express  contract  might  have 
been  proved.  To  contest  the  right  of  a  witness  to  his  expenses,  is 
most  unusual  and  at  variance  with  all  the  authorities.  Questions 
have  arisen  as  to  the  right  of  remuneration  for  loss  of  time,  but  the 
expenses  have  always  been  recognized  as  a  claim.  Collins  v.  Gode- 
froy,  IB.  &  Ad.  905 ;  s.  c.  9  Law  J.  Rep.  K.  B.  158.  In  Robins  v. 
Bridge,  3  Mee.  &  W.  114 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.49,  where 
this  Court  decided  that  the  attorney  was  not  liable,  it  was  never 
questioned  that  the  party  in  the  cause  was  liable.  This  is  in  accord- 
ance with  many  other  cases,  as  Hallet  v.  Mears,  13  East,  15.  Good- 
win v.  West,  Cro.  Car.  522,  540.  Amey  v.  Long,  1  Camp.  16,  and 
180  a.  Bental  v.  Sydney,  10  Ad.  &  E.  162 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Q.  B.  150.     Willis  v.  Pekham,  1  B.  &  B.  515. 

Whitehurst  and  Hayes,  in  support  of  the  rule.  The  Judge  misdi- 
rected the  jury,  for  a  witness  cannot  maintain  an  action  for  his  ex- 
5enses  of  attending  a  trial  unless  he  has  made  a  special  contract 
'here  is  no  difference  between  recovering  for  loss  of  time  and  for 
expenses. 

[Parke,  B.     In  Robins  v.  Bridge,  it  was  decided  that  an  attorney 

in  a  cause  is  not  liable  to  a  witness  whom  he  has  subpoenaed  for  the 

expenses  of  the  witness.     There  a  distinction  was  taken  between  the 

v  case  of  where  the  attorney  was  liable  and  where  he  was  not.     Why 
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discuss  that  question,  if,  according  to  the  present  argument,  no  one 
was  liable  ?  A  witness  is  not  bound  to  put  himself  to  expense  to 
support  a  private  right.  In  criminal  cases,  a  witness-  is  bound  to 
attend  on  public  grounds.] 

It  is  submitted  that  there  is  no  distinction  between  the  right  of  a 
witness  in  a  civil  and  a  criminal  proceeding. 

[Parke,  B.  Yes,  there  is.  In  a  civil  case  a  contract  with  the  wit- 
ness is  implied  by  serving  him  with  a  subpoena.  Is  there  not  an 
implied  contract  that  the  witness  shall  not  be  bound  to  defray  his 
own  expenses  ?  A  party  who  serves  a  subpoena  upon  a  person  may 
be  considered  to  say,  "  Go  to  the  trial,  and  I  will  pay  your  expenses 
either  now  or  at  some  future  time."] 

In  Goodwin  v.  West  there  was  a  special  contract 
Platt,  B.     Is  not  the  serving  a  subpoena  a  contract  ?] 

Parke,  B.  It  is  understood  that  a  witness  is  to  sacrifice  his  time, 
but  he  is  not  to  be  put  to  expenses.] 

Newton  v.  Harland,  1  Sco.  N.  R.  502 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
C.  P.  11,  supports  the  defendant's  view. 

[Parke  B.  The  giving  a  subpoena  is  a  common  law  contract  un- 
der a  sort  of  regulation.] 

Willis  v.  Peckham  shows  that  a  witness  attending  under  a  subpoena 
is  not  entitled  to  a  compensation  for  his  loss  of  time.  He  referred 
to  Vansandau  v.  Browne,  9  Bing.  402;  s.  c.  2  Law  J.  Rep.  (n.  s.) 
C.  P.  34. 

Parke,  B.  This  rule  must  be  discharged,  for  it  now  appears  to 
us  that  this  objection  was  not  taken  at  the  trial,  and  therefore  it 
would  be  unjust  towards  the  other  side  to  grant  a  new  trial.  The 
cause  was  conducted  irrespectively  of  this  point,  and  had  the  defect* 
been  pointed  out  it  might  perhaps  have  been  supplied  at  the  trial. 
We  must  not,  therefore,  decide  the  abstract  question  whether  the 
plaintiff  in  this  case  is  entitled  to  maintain  an  action  for  his  expenses. 
My  own  opinion  is,  that  the  plaintiff  is  entitled  to  recover,  and  that 
he  may  maintain  an  action  for  his  expenses,  even  although  no  express 
contract  be  proved  to  have  been  made  between  the  parties.  On 
that  point,  however,  I  need  not  deliver  any  opinion.  If  a  witness  in 
a  civil  action  goes  to  an  assize  town  without  his  expenses  being  paid 
or  tendered  or  asked  for,  there  is  some  evidence  for  the  jury  of  a 
mutual  understanding  that  if  he  goes  he  is  to  be  paid  his  expenses. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  the  plaintiff  in 
the  present  case  was  entitled  to  maintain  the  action,  and  that  there 
was  some  evidence  in  support  of  his  claim.  The  question  is,  whether 
there  must  be  an  express  contract,  or  whether  an  implied  one  arises 
out  of  the  circumstances.  I  think  a  contract  in  this  case  may  be 
implied.  One  party  received  a  benefit,  and  it  must  have  been  under- 
stood between  them  that  the  party  conferring  it  was  to  receive  com- 
pensation.    If  one  party  goes  to  another,  and  by  a  subpoena  requests 
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him  to  attend  a  trial,  it  being  known  personally  that  the  party  re- 
quested may  refuse  to  attend  unless  his  expenses  are  paid,  and  the 
latter,  without  saying  any  thing,  goes  to  the  trial,  he  certainly  does 
so  upon  the  faith  that  he  will  be  paid.  That  is  the  reasonable  con- 
clusion to  be  drawn  by  the  jury  from  the  facts,  and  they  would  be 
authorized  to  find  that  the  party  was  promised  a  reasonable  remuner- 
ation. I  need  not  say  if  such  a  promise  is  to  be  implied  by  law, 
but  the  jury  would  be  right  in  inferring  if.  This  point,  however,  was 
not  distinctly  raised  at  the  trial,  or  my  brother  Piatt  would  have  sub- 
mitted it  to  the  jury.  It  ought  to  have  been  raised  distinctly  at 
the  trial 

Platt,  B.  I  also  think  this  rule  ought  to  be  discharged.  There 
was  no  evidence  on  the  plaintiif 's  case  of  his  having  attended  at  the 
trial  sufficiently  to  entitle  him  to  succeed  on  the  whole  of  his  de- 
mand. —  Rule  discharged*1 


Berton  v>  Lawrence  and  others.9 

November  20, 1850. 

Pleading —  S/ieriff — Extortion —  Certainty —  Treble  Damages. 

A  declaration  against  the  sheriff  for  treble  damages,  under  29  Elk.  c.  4,  stated  in  detail  that 
five  several  writs  of  Ji.  fa.  against  the  plaintiff  were  delivered  to  the  sheriff,  setting  out  the 
amount  of  the  indorsements,  and  it  was  then  averred  that  the  sheriff  afterwards,  under  the 
said  several  writs  respectively,  seized  the  plaintiff's  goods  to  the  value  of  the  said  writs. 
It  then  alleged  that  the  sheriff  took  for  executing  the  said  writs  a  large  6um,  to  wit,  52/. 
12«.  3d,,  the  same  being  more  than  he  was  entitled  to  by  35/.  18s.  6<Z.,  contrary  to  the  form 
of  the  statute,  whereby  an  action  accrued  to  the  plaintiff  for  107/.  15s.  6a.,  treble  the 
amount  of  the  damages.  To  this  there  was  a  special  demurrer,  for  not  setting  out  with 
particularity  the  amounts  taken,  and  in  respect  of  what  fees  the  excess  arose,  and  that  it 

1  In  this  country,  the  fees  of  witnesses  same  time,  he  is  entitled  to  compensation 

being  fixed  by  statute  in  the  several  States,  from  the  party  calling  him,  in  each  case. 

without  regard  to  their  actual  expenses  in  Findley  v.  Wuser,  1  Stewart,  23.    But  see 

attending  the  trial,  or  to  their  employment  Batdorf  v.  Eckert,  3  Barr,  267. 

or  rank  in  life,  no  action  will  lie  here  to  If  a  person  duly  summoned  and  paid  as  a 

recover  any  more  than  such  statutory  sum,  witness  fail  to  attend,  assumpsit  will  not  lie 

(unless  upon  an  express  contract  to  pay  for  a  recovery  of  the  amount  paid.    The 

more,)  Fuller  v.  Mattice,  14  John.  357 ;  but  proper  remedy  is  by  a  process  for  contempt, 

for  such  fixed  sum  a  witness  who  is  sub-  or  an  action  on   the  case  for  damages, 

poenaed  and  attends  may  maintain  an  action  Leighton  v.  TvoamUy,  9  N.  Hamp.  483.  But 

against  the  party  summoning  him.  Baker  v.  it  has  been  held  that  a  witness  is  not  liable 

•   BnU,  15  Johns.  260.    Worland  v.  Outten,  3  to  the  penalty  fixed  by  statute,  for  not  at- 

Dana, 477.  And  he  is  equally  entitled  to  his  tending  when  subpoenaed,  unless  his  ev- 

legal  fees  if  he  attend  and  is  examined  with-  idence  is  material.    Courtney  v.  Baker,  3 

out  having  been  subpoenaed,  or  if  he  is  Denio,  27.   Nor  will  the  action  lie  against 

subpoenaed  and  attend,  but  not  examined,  a  witness,  who,  having  been  paid  his  travel 

Farmer  v..  Storer,  11  Pick.  241.    De  Ben-  and  attendance  for  one  day  only,  attends 

neville  v.  De  BennevUle,  1  Binney,  46.  for  that  day,  and  then  leaves  court,  in  de- 

Leigh  v.  Hodges,  3  Scammon,  15.     If  a  fault  of  payment  for  further  attendance, 

witness  be  summoned  to  be  used  in  sev-  without  applying  to  the  party  for  such  pay- 

eral  suits,  in  the  same  court,  and  at  the  ment    nurd  v.  Swan,  4  Denio,  75. 

3  20  Law  J.  Rep.  (*.  s.)  Exch.  46. 
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was  not  averred  that  the  extortion  took  place  within  one  year  before  the  commencement 

of  the  suit 

Sembie,  that  the  declaration  did  not  sufficiently  show  whether  there  was  one  or  more  seizures, 
but  that  this  objection  was  not  sufficiently  taken  by  the  demurrer,  and  that  in  other  respects 
the  declaration  was  good. 

Debt  for  treble  damages  under  29  Eliz.  c.  4,  against  William  Law- 
rence and  Donald  Nicoll,  sheriff  of  Middlesex,  and  William  Dan- 
iells.  The  first  count,  after  the  usual  commencement,  stated  that, 
heretofore,  to  wit,  on  the  27th  of  November,  1849,  a  writ  of/,  fa. 
was  issued  at  the  suit  of  Hering  and  Remington  against  the  now 
plaintiff  and  directed  to  the  sheriff  of  Middlesex,  commanding,  &c, 
(setting  out  the  mandatory  part  of  the  writ,)  which  writ  was  indorsed 
to  levy  66/.  13$.  and  interest  on  the  same,  and  1/.  for  the  said  writ, 
besides  sheriff's  poundage  and  expenses  of  execution. 

The  count  then  set  out  in  a  similar  way  four  other  writs  of  fi.  fa. 
against  the  now  plaintiff,  and  proceeded  as  follows :  u  Which  said 
several  writs  so  indorsed  as  aforesaid  were  afterwards,  to  wit,  on, 
&c.,  delivered  to  the  defendants  William  Lawrence  and  Donald 
Nicoll,  who  then  and  from  thenceforth,  until  and  at  and  after  the  time 
of  committing  the  grievances  hereinafter  mentioned,  were  sheriff  of 
the  county  of  Middlesex,  to  be  executed  in  due  form  of  law.  And 
the  defendants  William  Lawrence  and  Donald  Nicoll,  so  being  and 
as  such  sheriff,  by  the  defendant  William  Daniells,  then  being  their 
bailiff  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  seized  and  took  in  execution  under  the  said  several  writs 
respectively,  divers  goods  and  chattels  of  the  now  plaintiff  of  great 
value,  to  wit,  of  the  value  of  the  moneys  indorsed  on  the  said  several 
writs,  and  thereby  directed  to  be  levied ;  nevertheless,  the  now  de- 
fendants William  Lawrence  and  Donald  Nicoll,  so  being  and  as  such 
sheriff,  and  the  defendant  William  Daniells,  so  being  and  as  such 
bailiff,  not  regarding  their  duty  in  that  behalf,  nor  the  form  of  the 
statute  in  such  case  made  and  provided,  but  contriving,  &c,  after- 
wards, to  wit,  on  the  19th  of  January,  A.  D.  1850,  by  reason  and 
color  of  their  several  offices  as  such  sheriff  and  as  such  bailiff  aB 
aforesaid,  wrongfully,  illegally,  and  oppressively  took,  had  and 
received  of  the  now  plaintiff  for  the  serving  and  executing  of  the 
said  several  executions  a  large  sum  of  money,  to  wit,  52/.  12s.  3rf., 
the  same  sum  being  a  larger,  greater,  more,  and  other  consideration 
and  recompense  than  by  the  statute  in  that  behalf  is  limited  and 
appointed,  that  is  to  say,  35/.  18s.  6d.  more  and  other  consideration 
and  recompense  than  in  and  by  the  said  act  is  limited  and  appointed, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 
By  means  whereof  the  now  plaintiff  was  and  is  damaged  and  ag- 
grieved to  the  amount  of  the  said  sum  of  35/.  185.  6<£.,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  thereby 
and  by  force  of  the  said  statute  an  action  hath  accrued  to  the  now 
plaintiff  to  demand  and  have  of  and  from  the  defendants  the  sum 
of  107/.  155.  6d.,  being  treble  the  amount  of  the  said  damages" 

Special  demurrer  by  the  defendants  William  Lawrence  and  Donald 
Nicoll,  that  it  is  left  uncertain  what  consideration  and  recompense 
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the  plaintiff  contends  ought  to  have  been  allowed  to  and  taken  by 
the  defendants  William  Lawrence  and  Donald  Nicoll,  nor  does  the 
said  first  count  show  facts  from  which  it  appears  that  the  defendants 
William  Lawrence  and  Donald  Nicoll  have  taken  more  consideration 
and  recompense  than  is  by  law  allowed ;  and  the  defendants  William 
Lawrence  and  Donald  Nicoll  cannot  take  issue  upon  the  statements 
in  the  count  without  referring  to  the  jury  the  determination  of  the 
question  at  law,  whether  the  defendants  William  Lawrence  and  Don- 
ald Nicoll  have  taken  more  than  is  by  law  allowed ;  that  it  ought 
to  have  been  shown  with  particularity  in  the  said  first  count  what 
the  sums  were  which  the  defendants  William  Lawrence  and  Donald 
Nicoll  were  entitled  to  take,  and  the  excess,  if  any,  on  each  sum, 
or  from  and  in  what  manner  or  in  respect  of  what  charge  or  fee  the 
excess  complained  of  arose,  and  of  what  sum  or  sums  it  was  com- 
posed and  made,  and  how  the  different  sums  which  might  be  legally 
taken  were  ascertained  and  fixed ;  and  that  it  is  not  sufficient  to  state 
a  gross  sum  merely  as  in  the  said  first  count ;  and  that  it  is  not 
averred  that  the  extortion  complained  of  took  place  within  one  year 
next  before  the  commencement  of  this  suit.    Joinder  in  demurrer. 

Bramwett,  (Bwchell  with  him,)  in  support  of  the  demurrer.1  The 
defendants  are  unable  to  ascertain  with  what  they  are  charged,  as  the 
exact  amount  of  the  fees  rightly  payable  is  not  stated.  Five  writs 
are  stated,  but  the  allegations  as  to  seizure  would  be  satisfied  by 
proof  that  any  goods  were  seized,  as  it  would  be  a  seizure  to  satisfy 
all  the  writs  in  the  hands  of  the  sheriff.  How  much  was  taken  on 
each  writ  ought  to  be  stated,  for  the  wrongful  act  is  taking  the  ex- 
cess. Pilkington  v.  Cooke,  16  Mee.  &  W.  615 ;  s.  c.  17  Law  J.  Rep. 
(n.  s.^  Exch.  141,  only  decided  that  a  declaration  upon  the  Statute 
of  Elizabeth  was  sufficient,  but  there  is  nothing  in  that  case  to  show 
that  the  particular  extortion  is  not  to  be  stated. 

[Platt,  B.,  referred  to  Woodgaie  v.  Knatchbull,  2  Term  Rep.  148.] 

Here  it  is  objected  by  special  demurrer,  as  in  Usher  v.  Walters,  4 
Q.  B.  Rep.  553 ;  s.  c.  12  Law  J.  Rep.  (s.  s.)  Q.  B.  246. 

[Platt,  B.  The  sheriff  is  in  no  difficulty.  It  is  all  one  transac- 
tion, and  the  plaintiff  cannot  tell  in  respect  of  which  writ  the  excess 
occurred.] 

He  might  have  ruled  the  sheriff  to  return  the  writs  separately, 
since  to  meet  this  declaration  the  defendants  must  prove  all  the  writs 
and  the  amount  lawfully  due  on  all.  Either  five  takings  should 
have  been  charged,  or  if  the  sum  taken  is  stated  in  gross,  then  what 
was  actually  levied  should  have  been  averred. 

[Parke,  B.  The  point  was  before  this  court  in  Ashby  v.  Harris, 
2  Mee.  &  W.  673 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  182,  but  the  par- 
ties amended.  I  was  then  very  much  impressed  with  the  argument, 
that  a  plea  of  the  Statute  of  Limitations  alleging  that  the  action 
did  not  accrue  within  the  time  allowed  by  law  would  be  bad.] 


1  November  20,  before  Park*,  B.,  Alderson,  B.,  and  Platt,  B. 
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In  Wrightup  v.  Greenacre,  10  Q.  B.  Rep.  1 ;  s.  c  16  Law  J.  Rep. 
(n.  s.)  Q.  B.  246,  the  amounts  actually  due  were  stated. 

Pigottj  contra.  Usher  v.  Walters  does  not  decide  that  this  declara- 
tion is  bad,  for  there  it  was  framed  upon  both  statutes,  and  the  pleader 
stated  what  was  to  be  taken  as  allowed  by  the  Judges  under  7  Will. 
4,  &  1  Vict,  c  55.  Here,  what  was  taken  is  stated,  and  what  the 
excess  was  ;  therefore,  the  difference  is  plainly  the  amount  due.  The 
statute  is  known  to  the  Court 

[Parke,  B.  Is  the  plaintiff  bound  to  prove  that  all  the  writs  were 
levied  at  the  same  time  ?] 

Yes. 

[Parke,  B.  I  doubt  whether  he  is  tied  to  prove  one  seizure  only. 
"  Respectively "  means  some  under  one  and  some  under  the  other. 
This  is  important,  because  the  Statute  of  Limitations  might  be  a 
bar  to  one  and  not  to  the  other.] 

Extortion  is  charged  as  a  gross  sum.  The  plaintiff  could  not  tell 
under  which  writ  the  extortion  took  place.  It  is  reduced  to  a  matter 
of  calculation,  and  it  is  plain  that  it  is  12cL  in  the  pound. 

[Parke,  B.  I  think  the  best  answer  is,  that  the  special  demurrer 
does  not  object  that  it  is  not  stated  with  sufficient  certainty  whether 
it  was  one  or  more  seizures.] 

Bramicell,  in  reply.  It  is  not  alleged  that  12d.  in  the  pound  was 
to  be  taken ;  and  the  defendants  cannot  tell  whether  they  are  charged 
with  having  received  a  gross  sum,  or  several  sums  in  excess.  The 
Statute  of  Limitations  might  be  an  answer  to  part  of  the  offence 
charged  if  there  were  several  seizures.  The  demurrer  sufficiently 
points  this  out 

[Parke,  B.  You  seem  to  have  overlooked  this  point  in  the  de- 
murrer.    Will  you  amend  ?] 

Brarnwell  then  elected  to  amend,  by  pleading  to  the  action. — 
Amendment  accordingly. 


Cubitt  and  another  v.  Thompson  and  others.1 

November  19,  1850. 

Pleading  —  Ambiguity  —  Bond  to  Sheriff —  Default  of  Bailiff. 

By  a  deed,  after  reciting  the  appointment  of  W.  T.  as  bailiff  to  the  plaintiffs,  the  sheriff  of 
'Middlesex,  die  defendants,  W.  T.  and  his  sureties,  covenanted  to  save  harmless  the  plain- 
tiffs from  any  action  brought  against  them  touching  or  concerning  any  matter  "  wherein 
the  said  bailiff  shall  act,  or  assume  to  act  as  bailiff,1'  or  "  for,  or  by  reason  of,  any  ex- 
tortion or  escape  happening  by  the  act  or  default  of  the  said  bailiff.  The  declaration, 
after  stating  an  escape,  averred  that  it  happened  "  by  the  default  of  the  defendant,  W.  Tn 
and  not  otherwise,  he,  the  defendant  W.  T.,  then  being  the  bailiff  of  the  plaintiffs  as  such 


i  20  Law  J.  Rep.  (rr.  a.)  ExcL  49. 
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sheriff."    The  defendants  craved  oyer,  and  after  setting  oat  the  deed,  pleaded  that  the  de- 
fault "was  not  the  default  of  him,  the  said  W.  Tn  as  such  bailiff  of  the  plaintiffs:" — 

Hdd,  that  the  plea  was  bad  for  ambiguity ;  bat,  — 

Scmble,  that  the  declaration  would  hare  been  bad  on  special  demurrer,  for  not  showing  how 
the  escape  was  the  default  of  W.  T. 

Covenant.  The  declaration  stated  that  by  an  indenture,  made 
between  the  plaintiffs,  sheriff  of  Middlesex,  of  the  one  part,  and  the 
defendants  of  *  the  other  part,  (profert,)  after  reciting  the  appointment 
of  the  defendant  W.  Thompson,  as  bailiff  of  the  plaintiffs,  the  de- 
fendants covenanted  with  the  plaintiffs,  that  the  said  W.  Thompson 
should  not  suffer  any  escape,  nor  permit  any  prisoner  in  his  custody, 
as  bailiff  aforesaid,  to  go  at  large,  without  the  consent  or  order  in 
Tmting  of  the  said  sheriff  or  other  lawful  authority ;  that  if  any  ac- 
tion or  suit  was  commenced  or  prosecuted  against  the  plaintiffs,  their 
under-sheriff,  or  deputies,  or  any  of  them,  touching  or  concerning  any 
matters  wherein  the  said  W.  Thompson  should  act,  or  assume  to 
act,  as  bailiff  aforesaid,  the  said  W.  Thompson  should  well  and  truly 
pay  to  the  plaintiffs,  their  under-sheriff  or  deputies,  or  one  of  them, 
all  costs,  charges,  damages  and  losses  by  them  or  any  of  them  in- 
curred, paid,  or  sustained  in  or  about  the  defence,  or  in  consequence 
of,  any  such  action  or  suit,  and  that  the  defendants  would  save  harm- 
less and  indemnify  the  said  plaintiffs,  their  under-sheriff  and  deputies, 
from  and  against  all  actions,  suits,  fines,  amerciaments,  penalties, 
contempts,  forfeitures,  loss,  costs,  damages,  and  expenses,  which 
might  be  commenced,  prosecuted,  imposed  and  set  upon  them  or 
either  of  them,  or  which  they  or  either  of  them  might  suffer,  pay  or 
be  liable  unto,  for  or  by  reason  of  any  extortion  or  escape  happening 
by  the  act  or  default  of  the  said  W.  Thompson,  or  for  or  by  reason 
of  the  executing,  not  executing,  returning,  not  returning,  or  misre- 
turn  of  any  writ,  process,  mandate,  precept  or  warrant,  the  not  taking 
bail,  taking  insufficient  bail,  the  not  bringing  into  Court  the  body  of 
any  defendant,  or  any  other  cause  whatsoever  happening  by  or  aris- 
ing from  the  act,  or  omission,  or  instance,  or  request  of  the  said  Ws 
Thompson.  The  declaration  then  stated  that  whilst  the  defendant 
W.  Thompson  was  their  bailiff,  one  M.  Morgan  sued  out  a  writ  of 
ca.  sa.  directed  to  the  sheriff  of  Middlesex,  to  take  the  body  of  one 
W.  Hanson,  and  that  the  plaintiffs  as  sheriff  took  the  said  W.  Han- 
son. And  the  last  breach  was,  that  after  the  said  W.  Hanson  had 
been  so  arrested  as  aforesaid,  and  whilst  he  was  in  the  custody  of  the 
plaintiffs,  as  such  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said 
writ  and  indorsement  thereon  as  aforesaid,  and  in  pursuance  of  the 
said  arrest,  and  whilst  the  said  defendant  W.  Thompson  was  such 
bailiff  of  the  plaintiffs,  as  such  sheriff  as  aforesaid,  under  and  in  pur- 
suance of  the  nomination  aforesaid,  to  wit,  &c.,  the  said  W.  Hanson, 
without  the  permission  and  against  the  will  of  the  plaintiffs,  as  such 
sheriff  as  aforesaid,  and  of  the  said  M.  Morgan,  escaped  out  of  the 
said  custody  of  the  plaintiffs,  as  such  sheriff  as  aforesaid,  and  that 
such  last-mentioned  escape  then  happened  by  the  default  of  the  said 
defendant  W.  Thompson,  he,  the  said  defendant  W.  Thompson,  then 
vol.  i.  39 
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being  bailiff  of  the  said  plaintiffs,  as  such  sheriff  as  aforesaid,  under 
and  in  pursuance  of  the  nomination  aforesaid.  Averment,  that  in 
consequence  of  the  escape  the  plaintiffs  had  been  sued  by  M.  Mor- 
gan, and  judgment  recovered  for  66/.  12s.  Sd.  and  costs. 

The  defendants  craved  oyer  of  the  indenture,  and  set  it  out. 
Among  other  covenants,  it  contained  the  following :  "  That  the  said 
bailiff  and  his  said  sureties  shall  and  will  save  harmless  and  indem- 
nify the  said  sheriff,  under-sheriff  and  deputies  from  and  against  all 
actions,  suits,  fines  and  amerciaments,  penalties,  contempts,  forfeit- 
ures, loss,  costs,  damages,  and  expenses  which  may  be  commenced, 
prosecuted,  imposed,  or  set  upon  them  or  either  of  them,  or  which 
they  or  any  or  either  of  them  may  suffer,  pay,  or  be  liable  unto,  for 
or  by  reason  of  any  extortion  or  escape  happening  by  the  act  or  de- 
fault of  the  said  bailiff,  or  for  or  by  reason  of  the  executing,  not  exe- 
cuting, returning,  not  returning,  or  misreturn  of  any  writ,  process, 
mandate,  precept  or  warrant,  the  not  taking  bail,  taking  insufficient 
bail,  the  not  bringing  into  Court  the  body  of  any  defendant,  or  any 
other  cause  whatsoever  happening  by  or  arising  from  the  act  or  omis- 
sion, or  instance,  or  request  of  the  said  bailiff."  It  also  contained  a 
covenant  that  the  defendants  would  indemnify  the  plaintiffs  against 
all  actions,  &c.,  "  touching  or  concerning  any  matter  wherein  the  said 
bailiff  shall  act,  or  assume  to  act,  as  bailiff  aforesaid." 

The  defendants  pleaded  (inter  alia)  to  the  last  breach,  that  the  said 
default  of  the  said  W.  Thompson  in  that  breach  mentioned,  by  which 
the  said  W.  Hanson  so  escaped,  as  in  that  breach  mentioned,  was 
not  a  default  of  him,  the  said  W.  Thompson,  as  such  bailiff  of  the 
plaintiffs  as  in  the  declaration  mentioned  modo  et  forma,  concluding 
to  the  country. 

Special  demurrer  and  joinder. 

BramweUj  (Burchell  with  him,)  in  support  of  the  demurrer.  The 
plea  is  bad.  The  escape  is  admitted ;  and  the  traverse,  that  it  was 
not  by  the  default  of  W.  Thompson,  as  bailiff,  is  ambiguous.  It  is 
sufficient  that  the  escape  happened  by  his  default ;  and  it  is  quite 
immaterial  whether  it  was  his  default  as  bailiff.  The  deed  is  to  pro- 
tect the  sheriff  from  the  consequences  of  the  acts  of  the  bailiff  as 
bailiff,  or  when  assuming  to  act  as  bailiff  or  any  acts  by  which  the 
sheriff  is  damnified,  without  any  reference  to  the  character  in  which 
such  acts  were  done.  Suppose,  for  instance,  this  particular  escape 
happened  by  reason  of  the  defendant  W.  Thompson  releasing  a 
debtor  without  first  searching  the  detainer  book.  This  would  be 
within  the  covenant  of  the  defendants,  although  not  strictly  an  act 
as  bailiff  for  the  execution  of  any  particular  writ 

[Parke,  B.  The  declaration  does  not  state  what  the  default  was, 
or  now  the  escape  occurred.     It  would  be  bad  on  special  demurrer.] 

That  defect  is  cured  by  the  defendant's  having  pleaded  instead  of 
demurring. 

Crompton,  contra.  Either  the  declaration  is  bad,  or  the  plea  is 
gopd*    It  is  implied  by  the  terms  of  the  declaration  that  the  default 
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was  as  bailiff.  The  deed,  as  set  out  on  oyer,  does  not  contain  a  cov- 
enant to  indemnify  against  the  acts  of  W.  Thompson,  but  against 
the  acts  of  the  "  said  bailiff."  If  the  default  complained  of  was  not 
a  default  in  his  character  as  bailiff,  then  the  declaration  is  bad. 

Parke,  B.  The  plea  is  clearly  bad,  as  the  traverse  may  mean 
several  things.  The  declaration  would,  I  think,  be  bad  on  special 
demurrer;  but  it  is  good  on  general  demurrer.  It  does  not  show 
how  the  escape  occurred )  but  the  deed  protects  the  sheriff  against 
the  acts  of  W.  Thompson  either  as  bailiff  or  assuming  to  act  as  bai- 
liff, or  when  acting  in  some  relation  to  his  duties  so  that  it  would  be 
a  default  for  which  the  sheriff  would  be  liable. 

Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B.,  concurred.  —  Judg- 
ment for  the  plaintiffs. 


Von  Dadelszen  v.  Swann.1 

November  11, 1850. 

Stamp  —  Receipt — Agreement. 

The  following  document  wan  held  to  be  admissible  in  evidence  stamped  as  an  agreement  and 
not  as  a  receipt:  UI  have  received  jour  cheque  for  391/.  10*.  3d.,  being  the  payment  for 
an  overdue  bill  and  interest,  in  the  hands  of  the  Derby  and  Derbyshire  Bank,  and  I  here- 
by undertake  to  procure  and  hand  the  said  bill  over  to  you,  and  I  have  now  given  you 
Messrs.  Dixon's  order  for  500  tons  of  iron?1 

Assumpsit  against  the  defendant,  for  non-performance  of  an  agree- 
ment to  procure  and  hand  over  to  the  plaintiff  a  certain  dishonored 
bill  of  exchange  for  391/.  10s.  3d. 

Plea  —  Non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Maidstone  Summer  Assizes, 
in  order  to  prove  the  agreement  the  plaintiff  put  in  the  following  letter, 
addressed  to  him  by  the  defendant :  "  Dear  sir,  —  I  have  received  your 
cheque  for  391Z.  10s.  3d,  being  the  payment  of  an  overdue  bill  and 
interest,  in  the  hands  of  the  Derby  and  Derbyshire  Bank,  and  I  here- 
by undertake  to  procure  and  hand  the  said  bill  over  to  you,  and  I 
have  now  given  you  Messrs.  Dixon's  order  for  500  tons  of  iron. 
Yours,  &c."  Signed  by  the  defendant.  This  letter  was  stamped 
with  a  2s.  6d.  agreement  stamp ;  but  it  was  objected,  that  it  was  not 
admissible  without  a  receipt  stamp.  His  Lordship,  however,  admit- 
ted the  document,  and  a  verdict  was  given  for  the  plaintiff  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Lush  now  moved  accordingly.  The  document  is  an  agreement, 
but  it  is  also  a  receipt  for  the  sum  of  391 L  10s.  3d.,  and  should  have 
been  stamped  with  a  5s.  receipt  stamp.     The  schedule  to  the  Stamp 

*  90  Law  J.  Rep.  (n.  s.)  Exch.  50. 
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Act,  55  Geo.  3,  c.  184,  tit.  "  Receipt,"  enacts  that  all  receipts,  dis- 
charges, and  acknowledgments  which  shall  be  given  for  or  upon  pay- 
ments made  by  or  with  any  bills  of  exchange,  drafts,  promissory 
notes,  or  other  securities  for  money,  shall  be  deemed  and  taken  to  be 
receipts  given  upon  the  payment  of  money  within  the  intent  and 
meaning  of  the  schedule. 

[Parke,  B.  It  is  clear  that  this  is  within  the  eleventh  exemption. 
The  consideration  for  the  agreement  is  the  cheque,  and  this  therefore 
is  a  receipt  "  acknowledging  the  receipt  of  the  consideration  money 
therein  expressed,"  and  the  instrument  is  "  duly  stamped  according  to 
the  laws  in  force  at  the  date  thereof,"  as  an  agreement] 

It  is  not  expressed  to  be  the  consideration. 

Pollock,  C.  B.  The  letter  is  in  substance,  that  in  consideration 
of  the  cheque  which  pays  the  bill,  the  defendant  is  to  deliver  up  the 
bill  so  paid. 

Parke,  B.  The  object  was  an  agreement  to  deliver  up  the  security, 
and  the  consideration  for  the  agreement  is  clearly  expressed.  The 
document  was  rightly  received. 

Alderson,  B.,  and  Platt,  B.,  concurred.  —  Rule  refused. 


Litchfield  v.  Ready.1 

December  4,  1850. 

Trespass  for  Mesne  Profits — Mortgagee — Entry  by  Relation  — 

Judge's  Order. 

A  party  haying  mortgaged  his  premises  to  the  plaintiff  in  1846,  and  being  allowed  to  remain 
in  possession,  let  them  in  1848  to  the  defendant  In  October,  1849,  the  plaintiff,  without 
having  made  an  entry  on  the  premises,  or  having  been  otherwise  in  possession,  brought 
ejectment  against  the  defendant,  who  gave  his  consent  to  a  Judge's  order  dated  the  31st 
of  October.  The  order  directed  proceedings  to  be  stayed  till  the  15th  of  November  then 
next,  the  tenant  in  possession  undertaking  on  that  day  to  give  up  possession  to  the  plain- 
tiff, and  that  in  default  the  plaintiff  should  be  at  liberty  to  sign  final  judgment  and  issue 
execution  against  the  tenant  for  the  costs  of  such  judgment,  execution,  writ  of  possession, 
costs  of  levy,  &c  On  the  15th  of  November  the  plaintiff  first  entered  into  possession  of 
the  premises  and  brought  an  action  for  mesne  profits  accrued  between  November,  1848, 
and  the  15th  of  November,  1849 :  — 

I  I  fid,  that  the  plaintiff  not  having  been  in  possession  of  the  premises  prior  to  the  15th  of 
November,  could  not  maintain  the  action,  his  entry  on  that  day  not  having  relation  back 
to  his  title  as  mortgagee ;  and  that  the  Judge's  order  made  no  difference  in  the  case. 

The  doctrine  of  entry  by  relation  applies  to  the  case  of  disseisor  and  disseisee  only. 

Trespass  for  mesne  profits,  from  the  25th  of  November,  1848,  to 
the  15th  of  November,  1849. 

Pleas,  first,  not  guilty ;  secondly,  that  the  messuage  in  which,  &c^ 
was  not  the  messuage  of  the  plaintiff 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  Sittings  in  Easter 
term  last,  the  facts  appeared  to  be  as  follows :  On  the  24th  of  No* 

i  20  Law  J.  Rep.  (ir.  8.)  Exch.  51. 
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vember,  1846,  one  Sharpe  mortgaged  the  messuage  in  question  in  fee 
to  the  plaintiff,  and  in  September,  1848,  let  it  to  the  defendant.  In 
September,  1849,  the  plaintiff  gave  notice  of  the  mortgage  to  the 
defendant,  and  required  him  to  pay  him  the  rent  On  the  27th  of 
October,  1849,  a  declaration  in  ejectment  was  served  on  the  defend- 
ant, at  the  suit  of  the  plaintiff.  On  the  jilst  of  October  the  defend- 
ant consented  to  give  up  possession  of  the  messuage,  and  accordingly 
gave  his  consent  to  the  following  Judge's  order :  — 

"  Doe,  on  the  demise  of  Charles  Litchfield,  plaintiff,  against  Rich- 
ard Roe,  defendant,  Henry  Ready,  tenant.  Upon  reading  the  consent 
of  the  attorney  for  the  lessor  of  the  plaintiff,  and  of  Henry  Ready, 
the  tenant  in  possession,  I  do  order  that  all  further  proceedings  in  this 
action  be  stayed  until  the  15th  day  of  November  next,  the  tenant  in 
possession  hereby  undertaking  on  that  day  to  give  up  possession  of 
the  premises  in  the  declaration  of  ejectment  mentioned  to  the  lessor 
of  the  plaintiff  on  his  assent ;  and  that,  in  default,  the  lessor  of  the 
plaintiff  shall  be  at  liberty  to  sign  final  judgment  and  issue  execution 
against  the  said  Henry  Iteady  for  the  amount  of  the  costs  of  such 
judgment,  execution,  writ  of  possession,  cost  of  levy  and  delivery  of 
possession,  sheriff's  poundage,  officer's  fees,  and  all  other  incidental 
expenses.     Dated  the  31st  day  of  October,  1849. 

"  Denman." 

On  the  15th  of  November,  1849,  the  defendant  gave  up  possession 
to  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  14/.,  being  the 
amount  of  mesne  profits  from  the  25th  of  November,  1848,  to  the 
15th  of  November,  1849,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  verdict  for  him. 

Aspland  having  obtained  a  rule  nisi  accordingly,  — 

Phinn  now  showed  cause.  The  plaintiff  is  entitled  to  succeed  on 
one  of  two  grounds  :  first,  that  having  entered  on  the  15th  of  Novem- 
ber, 1849,  his  entry  relates  back  to  the  time  when  his  title  first  accrued 
by  the  mortgage,  that  is,  in  1846 ;  or,  secondly,  that  he  has  given 
evidence  of  the  defendant's  having  admitted  his  title  by  means  of 
the  Judge's  order.  As  to  the  first  point,  the  plaintiff's  proposition  is 
that  the  mortgagor,  who  was  in  possession  after  the  execution  of  the 
mortgage,  was  a  mere  bailiff  to  the  mortgagee.  The  plaintiff  could 
maintain  the  present  action  by  virtue  of  an  entry  by  relation,  which 
may  be  referred  back  to  the  date  of  the  mortgage.  The  law  is  thus 
stated  in  Butler's  Nisi  Prius,  87 :  "  But  it  may  admit  of  doubt  what 
proof  of  an  actual  entry  is  sufficient.  It  has  been,  said  that  the  plain- 
tiff will  be  entitled  to  recover  the  mesne  profits  only  from  the  time  he 
can  prove  himself  to  have  been  in  actual  possession ;  and  thereupon 
if  a  man  make  his  will  and  die,  the  devisee  will  not  be  entitled  to 
the  profits  till  he  has  made  an  actual  entry.  Others  have  holden, 
that  when  once  he  has  made  an  actual  entry,  that  will  have  relation 
to  the  time  his  title  accrued,  so  as  to  entitle  him  to  recover  the  mesne 
profits  from  that  time,  and  they  rely  on  the  case  in  Sid.  239,  which 

39* 
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was  trespass  brought  for  the  mesne  profits  devant  le  lease,  and  noth- 
ing said  in  the  case  about  proving  an  actual  entry  antecedent  to  it." 
Tharpe  v.  Stalhvood,  5  Man.  &  G.  760 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
C.  P.  241,  Doe  v.  Wright,  2P.&D.  672 ;  s.  c.  10  AA  &  E.  763,  and 
Doe  v.  Wellsman,  2  Exch.  Rep.  368 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  277,  are  in  point 

[Parke,  B.  A  mortgagor  is  not  in  all  respects  a  mere  bailiff;  he 
is  much  like  a  bailiff;  he  is  not  a  mere  tenant  at  will ;  in  fact,  he  can 
be  described  merely  by  saying  he  is  a  mortgagor.] 

Keech  v.  Hall,  Dougl.  21,  and  Wlieeler  v.  Montefiore,  2  Q.  B.  Rep. 
133 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Q.  B.  34,  throw  much  light  on  this 
point.     The  law  is  also  stated  in  Com.  Dig.  tit  "  Trespass,"  B,  3. 

[Parke,  B.  In  Lutwich  v.  Mitton,  Cro.  Jac.  604,  it  is  stated  that  a 
bargainee  under  the  Statute  of  Uses  cannot  bring  an  action  of  tres- 
pass without  entry  and  actual  possession,  and  the  law  is  laid  down 
in  similar  terms  in  Com.  Dig.  tit.  "  Trespass,"  B,  3.  The  doctrine  of 
entry  by  relation  applies  only  to  the  case  of  disseizor  and  disseizee. 
There  a  party  disseized  on  recovering  possession  may,  by  the  doctrine 
of  relation,  obtain  damages  from  the  time  of  his  first  entry.  The 
object  is  to  punish  the  disseizee.  All  the  cases  are  collected  in  Doe 
v.  Wright.] 

In  Butcher  v.  Butcher,  1  Man.  &  Ry.  220,  the  law  is  thus  stated  in 
a  note  by  Serjeant  Manning :  "  Ejectment  is  founded  upon  a  right 
to  enter  and  make  the  demise  to  the  nominal  lessee.  "Whoever, 
therefore,  can  maintain  ejectment,  may  enter  peaceably  without  ac- 
tion ;  and  upon  such  entry  the  legal  possession  vests  with  relation  to 
the  period  at  which  the  title  of  the  party  accrued ;  so  that  he  may  now 
sue  for  the  mesne  trespasses  which  brings  the  right  of  possession  and 
the  lawfulness  of  the  entry  directly  in  question."  He  then  goes  on  to 
observe,  "  The  common  action  of  trespass  for  mesne  profits,  after  an 
hab.  fac.  poss.,  is  founded  upon  this  principle ;  and  if  the  plaintiff 
claims  to  be  remitted  to  a  constructive  possession  anterior  to  the  de- 
mise in  ejectment,  so  that  he  can  no  longer  avail  himself  of  the  estop- 
pel created  by  the  judgment  in  ejectment,  he  raises  the  question  of 
title  in  the  old  way."  Aslin  v.  Parkin,  2  Burr.  665,  decides  that  in 
trespass  for  mesne  profits  after  any  recovery  in  ejectment,  it  is  suffi- 
cient for  the  plaintiff  to  prove  the  judgment  in  ejectment,  the  writ  of 
possession  executed,  and  the  value  oi  the  profits.  Now,  in  a  judg- 
ment against  the  casual  ejector,  where  there  is  no  confession  of  lease, 
entry  and  ouster,  the  state  of  things  is  the  same  as  if  the  defendant 
had  said  to  the  plaintiff,  "  I  have  received  your  declaration  and  I  will 
go  out  of  possession."  In  the  present  case,  the  Judge's  order  has  the 
same  effect  lie  cited  Hunter  v.  Britts,  3  Camp.  455,  and  Calvart  v. 
Horsfall,  4  Esp.  167. 

Aspland,  in  support  of  the  rule,  was  not  called  upon. 

« 

Parke,  B.  There  are  two  points  in  this  case.  The  first  is,  whether 
the  plaintiff,  the  mortgagee,  not  having  been  in  possession  of  the 
premises,  can  maintain  an  action  of  trespass  for  mesne  profits  prior 
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to  his  entry  of  the  15th  of  November,  1849.  The  second  point  is, 
whether  the  Judge's  order  amounts  to  an  agreement  by  the  defendant 
to  put  himself  in  the  situation  of  one  against  whom  judgment  has 
been  obtained  in  ejectment.  As  to  the  first  point,  the  question  is, 
whether  there  is  to  be  a  relation  back  of  possession  to  the  date  of  the 
mortgage  deed.  The  general  doctrine  is,  that  where  a  man  is  dis- 
seized, and  reenters,  there  is  a  relation  back  to  the  time  of  his  first 
entry,  and  he  may  bring  an  action  from  that  period.  But  that  rule 
applies  only  to  cases  of  disseizin,  and  all  the  authorities  on  the  sub- 
ject that  are  collected  in  2  Roll.  Abr.  tit.  "  Trespass  per  Relation," 
p.  554,  are  cases  of  that  description.  Indeed,  it  is  common  learning 
that  an  action  of  trespass  cannot  be  maintained  without  entry.  So 
where  there  is  a  conveyance  under  the  Statute  of  Uses,  an  action  of 
trespass  cannot  be  maintained  until  entry.  In  the  present  case,  there 
is  no  relation  back  to  the  title  of  the  mortgagee.  In  an  action  for 
mesne  profits,  it  is  said  that  the  record  in  ejectment  is  conclusive  evi- 
dence of  the  plaintiff's  title,  unless  the  plaintiff  can  rely  on  the 
estoppel  by  pleading  it,  and  does  not  think  nt  to  reply  it  An  oppor- 
tunity of  doing  so  was  given  in  Doe  v.  WeUsman,  but  not  in  Arm- 
strong v.  Norton,  2  Irish  Law  Rep.  96.  In  Doe  v.  Huddart,  2  Cr.  ML 
&  R.  316 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Exch.  316,  this  Court  held  that 
a  judgment  in  ejectment  was  only  prima  facie  evidence  of  title.  In 
Armstrong  v.  Norton,  in  the  Exchequer  in  Ireland,  it  was  said  to  be 
conclusive.  But  the  New  Rules  have  not  been  introduced  into  Ire- 
land, and  therefore,  as  the  estoppel  cannot  be  replied,  the  Judges  of 
those  Courts  properly  hold  that  the  evidence  is  conclusive.  In  Doe 
v.  Huddart,  the  defendant  pleaded  that  the  premises  in  question  were 
not  the  premises  of  the  plaintiff,  and  as  therefore  the  plaintiff  might 
have  relied  on  the  estoppel  in  his  replication,  and  did  not,  the  Court 
held  the  evidence  not  to  be  conclusive.  The  rule  is  thus  laid  down 
in  Treviban  v.  Lawrence^  Ld.  Raym.  1048;  1  Salk.  276:  "Where 
the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads  the  gen- 
eral issue,  the  jury  are  bound  by  the  estoppel ;  for  here  there  is  a  title 
in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the  mat- 
ter had  been  disclosed  and  relied  on  in  pleading ;  but  if  the  defendant 
pleads  the  special  matter,  and  the  plaintiff  will  not  rely  on  the  estop- 
pel when  he  may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth  of  the  fact 
which  is  against  him.  Aslin  v.  Parkin  shows  that  the  record  in 
ejectment  may  be  evidence  of  the  plaintiff's  possession  of  the  premi- 
ses at  the  time  of  the  demise,  and  therefore  on  the  production  of  the 
record  the  plaintiff  may  become  entitled  to  recover  mesne  profits  from 
that  period.  But  it  appears  from  the  authorities,  that  if  the  plaintiff 
seeks  to  recover  mesne  profits  antecedently  to  the  day  of  the  demise 
in  the  ejectment  he  must  go  further,  and  must  give  such  evidence  as 
would  entitle  him  to  succeed  in  an  ordinary  action  of  trespass.  The 
judgment  of  Coltman,  J.,  in  Tharpe  v.  Stallwood,  is  in  point;  he 
says,  "  When  the  rule  was  first  moved  for,  it  occurred  to  me  to  ask 
how  it  was  that  a  successful  lessor  of  the  plaintiff  in  ejectment  could 
maintain  trespass  for  mesne  profits  antecedent  to  the  day  of  demise ; 
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as  he  had  no  right  of  action  at  the  time  the  alleged  trespass  was  com- 
mitted. It  appeared  to  me  that  in  that  case  the  defendant  was  not 
made  a  wrongndoer  by  relation,  but  was  shown  to  have  been  one  at 
the  time  the  profits  accrued.  To  that  question  I  received  no  answer, 
except  that  ejectment  was  a  peculiar  action.  But  the  rule  is  the  same 
as  obtained  in  the  old  action  of  trespass  for  disseizin,  when  the  dis- 
seizee, upon  recovering  possession,1  might  maintain  an  action  for  the 
profits  accruing  in  the  intervening  period."  That  proceeds  on  the 
ground  that  a  disseizee  having  entered  and  being  turned  out,  is  remit- 
ted to  his  original  possession.  In  the  present  case,  therefore,  the 
plaintiff  to  be  entitled  to  succeed  would  be  bound  to  prove  in  himself 
a  title  to  maintain  trespass,  namely,  a  title  completed  by  possession 
of  the  property  with  respect  to  which  the  action  is  brought  Here 
the  mortgagee  was  out  of  possession  up  to  the  15th  of  November, 
1849,  and  cannot  bring  an  action  for  mesne  profits  prior  to  that  date. 

The  other  point  made  by  the  plaintiff  is,  that  the  consent  to  the 
Judge's  order  has  the  same  effect  as  a  recovery  in  ejectment  But 
the  only  matter  in  dispute  at  the  time  was,  whether  the  defendant 
was  to  give  up  possession  of  the  premises  without  being  liable  to  the 
costs  of  signing  judgment  in  ejectment  and  of  the  execution.  That, 
however,  is  not  the  question  here.  There  is  no  plea  of  accord  and 
satisfaction,  but  the  issue  is  whether  the  close  belonged  to  the  plain- 
tiff at  the  time  of  the  trespass.  The  plaintiff  had  a  right  to  the 
property  in  dispute,  and  the  only  question  is  whether  he  had  posses- 
sion of  the  premises  at  the  time  of  action  brought,  and  I  think  that 
the  bare  fact  of  his  being  mortgagee  is  not  sufficient 

Alderson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred.  —  Ride  ab- 
solute. 


Lewis  v.  Forsyth.1 

In  the  Exchequer  Chamber,*  November  25, 1850. 

Costs —  Suggestion  under  the  County  Courts  Act — Jurisdiction  of  the 

Court  to  try  disputed  Facts. 

Where  the  defendant's  affidavits,  on  a  motion  for  a  suggestion  under  the  County  Courts  Act 
to  deprive  the  plaintiff  of  costs,  stated  that  the  residence  of  the  plaintiff  was  within  twenty 
miles  of  that  of  the  defendant,  and  that  the  cause  of  action  arose  wholly  within  the  juris- 
diction of  the  County  Court  of  B.,  which  facts  were  denied  by  the  affidavit  of  the  plaintiff, 
the  Court  refused  to  determine  those  questions  on  affidavits,  and  directed  a  suggestion  to 
be  entered. 

This  was  a  rule,  obtained  on  the  part  of  the  defendant,  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs,  under  the  9  &  10  Vict 
c.  95,  the  plaintiff  having  obtained  a  verdict  in  this  Court,  in  an  ac- 
tion for  work  and  labor,  with  damages,  12/.  13$.     The  affidavit  on 

i  20  Law  J.  Rep.  (if.  s.)  Ezch.  25. 

* 

9  Before  Platt,  B.,  sitting  alone  in  the  Exchequer  Chamber. 
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which  the  rule  had  been  obtained  stated,  amongst  other  things,  that 
the  plaintiff  resided  within  twenty  miles  of  the  residence  of  the  de- 
fendant, and  that  the  cause  of  action  arose  wholly  within  the  juris- 
diction of  the  Bloomsbury  County  Court.  The  affidavit,  in  opposi- 
tion, denied  that  the  parties  resided  within  twenty  miles  from  the  resi- 
dence of  each  other ;  and  stated,  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Clerkenwell  Court,  and  not  within  the  juris- 
diction of  the  Bloomsbury  County  Court 

Hawkins  showed  cause.  This  rule  must  be  discharged.  The 
Court  will  not  direct  a  suggestion  to  be  entered  when  the  facts  stated 
in  the  affidavit  on  which  the  rule  was  obtained  are  altogether  denied. 
The  Court  will  discharge  the  rule,  and  leave  the  defendant,  if  he 
pleases,  to  indict  the  plaintiff  for  perjury.  In  Caterer  v.  Dean,  19 
Law  J.  Rep.  (n.  s.)  Q,.  B.  326,  the  defendant's  affidavit,  that  the  con- 
tract was  made  within  the  jurisdiction  of  a  certain  County  Court,  was 
contradicted  by  the  plaintiffs  affidavit,  which  stated  that  the  contract 
was  not  made  within  that  district,  and  there  Coleridge,  J.,  sitting  in 
the  Bail  Court,  refused  to  allow  the  suggestion  to  be  entered,  holding 
it  to  be  the  duty  of  the  Court,  under  the  circumstances,  to  dispose  of 
the  matter  on  the  affidavits,  and  not  to  allow  the  question  to  be  tried 
by  a  jury  on  a  traverse  of  the  suggestion. 

Horn,  in  support  of  the  rule.  The  case  of  Caterer  v.  Dean  was 
decided  upon  the  peculiar  circumstances  of  the  case,  the  only  point 
there  being  whether  the  contract  was  made  within  the  jurisdiction  of 
the  County  Court  In  the  present  case,  the  residence  of  the  two  par- 
ties is  a  fact  which  ought  to  be  tried  by  a  jury,  and  cannot  be  deter- 
mined by  the  Court.  The  rule  as  to  this  point  is  laid  down  in  Watson 
v.  Quitter,  11  Mee.  &  W.  760 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  405. 
Broad  v.  Carey,  19  Law  J.  Rep.  (n.  s.)  Exch.  283,  is  directly  opposed 
to  Caterer  v.  Dean.  There,  the  plaintiffs  affidavits  denied  the  alle- 
gations of  the  place  of  the  plaintiff's  residence,  and  of  the  place  where 
the  cause  of  action  arose.  The  decision  was  this :  "  The  Court  cannot 
enter  into  the  question  upon  conflicting  affidavits.  The  plaintiff  must 
traverse  the  suggestion."  In  Nolloth  v.  Crook,  Ibid.  Q,.  B.  185,  the 
Court  allowed  a  suggestion  to  be  entered,  to  try  the  question  of  the 
parties  residing  within  twenty  miles  of  each  other.  Mills  v.  Best, 
Ibid.  328,  decided  by  Coleridge,  J.,  is  also  in  point1  (He  was  then 
stopped.) 

Platt,  B.  The  rule  must  be  absolute  for  entering  the  suggestion. 
The  plaintiff  may  traverse  the  allegations  contained  in  it  —  Rule  ab- 
solute. 

*  In  Mills  v.  Best,  Coleridge,  J.,  said,  "  I  am  not,  however,  desirous  of  avoiding  the 
reconsideration  of  that  case  (Caterer  v.  Dean)  whenever  a  fitting  opportunity  shall 
arise." 
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O'Connor  v.  Bradshaw.1 

November  21, 1850. 

Company,  Illegality  of —  Lottery  Acts  —  Bank  Act  —  Libel  — 

Misdirection. 

A  company  consisting  of  a  large  number  of  persons  subscribing  small  sums,  was  formed  for 
the  purpose  of  buying  land,  erecting  dwellings  thereon,  and  allotting  the  same  to  the  sub- 
scribers.   The  allotment  depended  upon  the  result  of  a  ballot 

In  connection  with  this  company  there  was  established  a  bank  for  receiving  the  deposits  of 
small  capitalists  and  working  men,  upon  the  security  of  the  property  of  the  company;  and 
as  part  of  the  same  concern,  a  bank  in  which  the  subscribers  or  the  company  might  place 
their  savings  for  purchasing  their  land  from  the  company. 

The  Judge,  in  an  action  of  libel,  having  directed  the  jury  that  the  whole  of  this  scheme  was 
illegal,  on  the  grounds  of  its  being  contrary  to  the  Lottery  Acts,  and  also  to  the  Bank  Act :  — 

Held,  that  the  scheme  being  illegal,  as  being  contrary  to  the  Bank  Act,  there  was  no  mis- 
direction. 

Qrwere,  Whether  it  was  contrary  to  the  Lottery  Acts. 

Libel.  The  declaration  recited  that  the  plaintiff  was  a  member 
of  Parliament,  and  that  there  had  been  established  a  company,  called 
44  The  National  Land  Company,"  to  which  there  were  50,000  subscrib- 
ers of  a  fund  of  100,000/.,  of  which  company  the  plaintiff  was  a 
director.  The  declaration  then  set  out  the  libel,  which  stated,  amongst 
other  things,  that  the  plaintiff  had  wheedled  the  people  of  England 
out  of  100,000/.,  with  which  he  had  bought  estates,  and  conveyed 
them  to  his  own  use  and  benefit ;  and  that  his  excessive  honesty  in 
connection  with  the  land  plan  had  been  and  would  be  exposed  in  the 
Nottingham  Journal 

The  defendant  pleaded,  first,  not  guilty ;  secondly,  a  special  plea 
of  justification.  This  plea  set  out  facts  relating  to  the  formation  of 
the  National  Land  Company  and  of  a  bank  connected  therewith,  to- 
gether with  the  rules  for  the  government  thereof,  and  then  alleged 
various  facts  and  reasons  for  the  purpose  of  showing  that  the  plaintiff 
was  dishonest  in  connection  with  the  land  plan. 

Replication  to  the  second  plea,  de  injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings,  after 
Hilary  term,  1849,  the  following  facts  appeared :  The  plaintiff  was 
member  of  Parliament  for  Nottingham,  and  the  projector  of  a  com- 
pany, called  "  The  National  Land  Company,"  the  object  of  which 
was  to  purchase  land,  erect  dwellings,  and  allot  them  to  its  members 
on  such  terms  as  should  enable  them  to  become  small  freeholders  and 
live  in  comfort  and  independence.  These  objects  were  to  be  effected 
in  the  following  manner.  A  large  sum  of  money  was  to  be  raised 
by  shares  of  \L  6s.  each,  and  was  to  be  laid  out  in  the  purchase  of 
land  and  the  erection  of  houses.  The  subscriber  of  two  shares,  or 
2L  12s.,  became  entitled  to  a  house,  two  acres  of  land,  and  an  advance 
of  15L  The  subscriber  of  three  shares  to  a  house,  three  acres  of  land, 
and  221. 10s.  Their  right,  however,  to  obtain  these  advantages  was 
not  absolute,  but  depended  upon  the  result  of  a  ballot,  according  to 

i  20  Law  J.  Rep.  (k.  ■»)  Exch.  90. 
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which  a  small  number  only  of  the  subscribers  could  obtain  present 
possession  of  houses,  land,  and  money,  so  that  in  five  years,  during 
which  the  plan  was  in  operation,  out  of  70,000  shareholders  227  only 
had  obtained  allotments. 

The  mode  in  which  the  allottees  of  land  were  to  be  located  is  thus 
described  in  the  first  set  of  rules :  u  Good  arable  land  may  be  rented 
in  som6  of  the  most  fertile  parts  of  the  country  at  the  rate  of  15s.  per 
acre,  and  might  be  bought  at  twenty-five  years'  purchase,  that  is,  at 
18/.  15^.  per  acre ;  and  supposing  5,000/.  raised  in  shares  of  21. 10s. 
each,  this  sum  would  purchase  120  acres  and  locate  sixty  persons  with 
two  acres  each,  besides  leaving  a  balance  of  2,750/.,  which  would  give 
to  each  of  the  occupants  46/.  16s.  8d.,  30/.  of  which  would  be  suffi- 
cient to  build  a  commodious  and  comfortable  cottage  on  each  allot- 
ment; one  half  of  the  remaining  15/.  16*.  8cL  would  be  sufficient  to 
purchase  implements,  stock,  &c.;  leaving  the  residue  as  a  means  of 
subsistence  for  the  occupant  until  his  allotment  produced  the  neces- 
saries of  life.  These  allotments,  with  dwellings,  might  be  leased 
forever  to  the  members  of  the  society  at  an  annual  rental  of  5/.  each, 
which  would  be  far  below  their  real  value.  The  gross  annual  rental 
would  thus  amount  to  300/.  This  property,  if  sold  at  twenty  years' 
purchase,  (which  would  be  below  the  market  value,)  would  yield  to 
the  funds  of  the  society  6,000/.,  which  sum,  if  expended  in  a  similar 
manner  to  the  first,  would  locate  other  seventy-two  persons.  These 
seventy-two  allotments  sold  at  the  rate  of  the  first  would  bring  7,200/., 
and  this  sum  laid  out  in  the  purchase  of  other  land,  building  of  cot- 
tages, &c.,  at  the  original  cost,  would  locate  86 f  persons.  These 
86 1  allotments,  if  sold,  would  realize  8,634/.  8s.,  and  with  this  amount 
of  capital  the  society  could  locate  other  103$  persons*  These  103£  al- 
lotments would  produce  16,317/.  3s.  4<£,  and  the  last-named  sum  ex- 
pended as  before  would  locate  123  \  persons.  Thus  the  original  capital 
of  5,000/.  would  more  than  double  itself  at  the  fourth  sale,  and  so  on 
in  the  same  ratio.  The  benefits  arising  from  the  expenditure  of  the 
funds  in  the  manner  above  stated  may  be  seen  at  a  glance  in  the  fol- 
owing  summary :  —  ' 

£.         a.     d.    Purchase      Locate 

Original  capital, 5,000    0    0    120  a.     60  persons. 

1st  sale  produce, 6,000    0    0    144         72     « 

2d    "         "  7,200    0    0    172         86     « 

3d    "         "  8,634    8    0    206       108     « 

4th  "         «  10,317    8    4    246       123     « 

continuing  to  increase  in  the  same  proportion  until  the  tenth  sale, 
which  would  realize  37,324/.,  and  locate  572^  persons.  Thus  the  total 
number  which  could  be  located  in  ten  sales,  which,*  if  the  project  be 
taken  up  with  spirit,  might  easily  be  effected  in  four  years,  would  be 
1,923  persons,  in  addition  to  having  in  possession  of  the  society  an 
estate  worth,  at  least,  in  the  wholesale  market,  37,324/.,  which  estate 
could  be  resold,  increasing  at  each  sale  in  value  and  capability  of  sus- 
taining the  members,  until  in  the  space  of  a  few  years  a  vast  number 
of  the  "  surplus  labor  population  "  could  be  placed  in  happiness  and 
prosperity  upon  the  soil  of  their  native  land,  and  thus  become  valua- 
ble consumers  as  well  as  producers  of  wealth." 
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In  connection  with  the  National  Land  Company,  the  plaintiff  also 
established  a  bank  called  "  The  National  Land  and  Labor  Bank." 
The  purposes  of  this  bank  were  twofold :  it  was  to  be,  first,  a  bank 
of  deposit  in  which  small  capitalists,  working  men,  and  benefit  soci- 
eties might  deposit  their  funds  upon  the  security  of  the  company's 
property ;  secondly,  a  bank  of  redemption,  in  which  the  shareholders 
might  place  their  savings  for  the  purpose  of  purchasing  their  land,' 
&c.,  from  the  company. 

The  learned  Chief  Baron  directed  the  jury  that  the  whole  of  the 
plaintiff's  scheme  was  illegal,  first,  on  the  ground  of  its  being  contrary 
to  the  Bank  Act ;  and,  secondly,  of  its  being  contrary  to  the  Lottery 
Acts. 

The  jury  found  a  verdict  for  the  defendant,  stating  it  a6  their  unan- 
imous opinion  that  the  plaintiff's  character  stood  unimpeached  as 
regarded  his  personal  honesty. 

WUhins,  Serf.,  having  obtained  a  rule  for  a  new  trial,  on  the  ground 
principally  of  misdirection,  — 

Roebuck,  Keating',  and  Bagley  showed  cause.  The  learned  Chief 
Baron  was  right  in  telling  the  jury  that  the  plaintiff's  scheme  was 
illegal,  as  being  contrary  both  to  the  Bank  Act  and  the  Lottery  Acts. 
First,  it  was  contrary  to  the  Bank  of  England  Charter  Act,  7  &  8 
Vict  c.  32 ;  secondly,  the  scheme  was  illegal,  as  being  contrary  to 
the  Lottery  Acts,  or  at  common  law.  Allport  v.  Nutt,  1  Com.  B.  Rep. 
974 ;  s.  c.  14  Law  J.  Rep.  (x.  s.)  C.  P.  272 ;  12  Geo.  2,  c.  28,  s.  11 ;  42 
Geo.  3,  c.  119,  s.  5 ;  Faikney  v.  Reynous,  4  Burr.  2069 ;  10  &  11  Will. 
3,  c  17 ;  6  Geo.  2,  c.  35,  s.  29 ;  10  Ann.  c.  26 ;  9  Geo.  1,  c.  19 ;  22  Geo. 
3,  c.  47 ;  and  Gatty  v.  Field,  9  Q.  B.  Rep.  431 ;  s.  c.  15  Law  J.  Rep. 
(n.  s.)  Q.  B.  408. 

Atherton  and  Prentice,  contra,  cited  and  referred  to  the  preamble  of 
22  Geo.  3,  c.  47 ;  7  &  8  Vict,  c.  109 ;  9  &  10  Vict.  c.  48 ;  6  Geo.  4,  c  16, 
s.  72 ;  Esdall  v.  Russell,  4  Man.  &  G.  1090 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
C.  P.  4;  Silver  v.  Barnes,  8  Sc.  300;  9  Law  J.  Rep.  (n.  s.)  C.  P.  118, 
and  Bac.  Abr.  "  Coparcener,"  (C.)  —  Cur.  adv.  vult. 

Parke,  B.,  now  said,  —  I  think  this  rule  ought  to  be  discharged. 
It  was  granted  on  the  ground  of  misdirection,  and  the  principal  mis- 
direction, which  induced  me  to  concur  in  granting  that  rule,  was 
a  statement  that  my  Lord  Chief  Baron  had  told  the  jury  that  this 
scheme  was  illegal  within  the  Lottery  Acts.  All  the  objections  to 
the  summing  up  were  argued  before  us  on  showing  cause,  and  I  think 
those  objections,  as  they  are  presented  to  us,  are  not  supported. 
The  first  question  is,  whether  my  Lord  was  right  in  telling  the  jury 
that  this  was  a  lottery  within  the  meaning  of  the  Lottery  Acts,  par- 
ticularly the  12  -Geo.  2,  c.  28.  Now,  if  the  question  were  to  turn  upon 
this,  whether  it  was  or  not  illegal  within  the  meaning  of  that  act,  I 
should  like  to  take  further  time  for  consideration,  because,  after  giving 
it  every  consideration  in  my  power,  I  cannot  bring  myself  to  the  opin- 
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• 

ion  that  this  is  a  scheme  illegal  within  the  Lottery  Acts.  Although 
I  do  not  mean,  at  present,  to  say  I  differ  from  my  Lord  Chief  Baron 
on  that  point,  I  am  not  perfectly  satisfied  to  agree  with  him ;  and  if 
this  was  the  main  part  of  the  statement,  and  essential  to  the  justice 
of  the  case,  and  if,  in  order  to  support  the  view  taken  by  my  Lord 
Chief  Baron,  it  was  necessary  to  show  that  this  scheme  was  illegal 
within  the  Lottery  Acts,  I  think  there  ought  to  be  a  new  trial ;  but  it 
is  perfectly  clear,  from  the  statement  of  the  mode  in  which  that  part 
of  the  case  was  presented  to  the  jury,  that  my  Lord  told  the  jury  that 
the  whole  scheme  was  illegal,  that  being  a  portion  of  the  case,  in 
order  to  show  that  the  effect  of  the  scheme  was  to  delude  the  public, 
stating  that  illegality  as  one  of  the  circumstances.  He  mentioned  that 
it  was  illegal  on  two  grounds :  first,  as  being  contrary  to  the  Bank 
Act ;  and,  secondly,  as  being  contrary  to  the  Lottery  Acts ;  and  it 
was  only  one  instance  of  illegality,  and  it  is  perfectly  clear,  that  the 
scheme  was  illegal,  as  being  a  violation  of  the  Bank  Act ;  and  if  illegal 
in  one  respect,  it  seems  to  me  not  to  affect  the  summing  up,  or  to 
satisfy  us  that  justice  has  not  been  done,  it  being  clearly  illegal  in  one 
respect  I  think  it  immaterial  to  consider  whether  it  was  illegal  in 
other  respects,  in  this  action ;  what  the  result  may  be  in  another  pro- 
ceeding is  a  different  question.  I  think,  therefore,  my  Lord's  sum- 
ming up,  in  this  respect,  cannot  be  the  ground  of  a  new  trial ;  it  being 
perfectly  right  on  one  ground  of  illegality,  and  with  respect  to  the 
other,  it  being  doubtful  whether  he  is  right  or  not.  The  learned 
Judge  then  adverted  to  the  other  points  in  the  case,  and  said  that  Hie 
rule  must  be  discharged.  —  Rule  discharged. 


Sutherland  v.  Mills.1 

In  the  Exchequer  Chamber,"  December  2,  1850. 

Costs  of  Defendant  in  Error — Judgment  for  Plaintiff  below  affirmed 

—  No  Delay  of  Execution. 

If  the  plaintiff  below  recovers  judgment  by  default,  and  the  defendant  below  after  payment 
of  the  debt  and  costs  sues  out  a  writ  of  error  on  which  the  former  judgment  is  affirmed  in 
the  Court  of  Exchequer  chamber,  the  plaintiff  below  is  not  entitled  to  his  costs  in  error 
under  the  stat  3  Hen.  7,  c.  10,  as  he  has  not  been  delayed  in  the  execution  of  his  judg- 
ment 

Error  from  the  Court  of  Exchequer. 

This  was  a  motion  for  a  rule  calling  upon  the  plaintiff  in  error  to 
show  cause  why  the  Master  should  not  tax  the  costs  of  the  defendant 
in  error. 

The  plaintiff  below  had  brought  an  action  of  covenant  in  the  Court 

*  20  Law  J.  Rep.  (n.  s.)  Exch.  2a 

9  Coram  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Cress  well,  J.,  Erle,  Jn 
Williams,  J.,  and  Talpourb,  J. 
vol.  I.  40 


470       CASES  IN  THE   COURT  OF  EXCHEQUER, 


Sutherland  v.  Mills. 


of  Exchequer  to  recover  a  call  of  5L  per  share  on  two  hundred  shares 
in  the  Neptune  Marine  Insurance  Company,  of  which  shares  the  de- 
fendant was  the  registered  proprietor. 

The  defendant,  who  was  under  terms  to  plead,  pleaded  a  non- 
issuable plea,  on  which  the  plaintiff  signed  interlocutory  judgment  as 
for  want  of  a  plea ;  but  upon  payment  into  court  of  the  amount  of  the 
debt,  proceedings  were  stayed,  to  allow  the  defendant  time  to  apply 
to  arrest  the  final  judgment.  The  defendant,  accordingly,  moved  in 
arrest  of  judgment,  but  failed  in  his  application.  Thereupon  the  costs 
were  taxed,  and  a  computation  of  interest  was  made  by  consent,  and 
the  amount  was  paid  to  the  plaintiff,  and  the  plaintiff*  obtained  out  of 
court  the  sum  which  had  been  paid  in,  so  that  it  became  unnecessary 
to  issue  execution.  After  that  the  defendant  brought  a  writ  of  error, 
and  the  judgment  of  the  court  below  was  affirmed  in  the  Court  of 
Exchequer  Chamber,  last  Trinity  term,  1850.  The  plaintiff  below,  the 
defendant  in  error,  then  applied  to  the  Master  to  tax  his  costs  in  error ; 
but  the  Master  declined  to  do  so  without  the  direction  of  the  Court, 
being  of  opinion  that  the  defendant  in  error  was  not,  under  the  cir- 
cumstances, entitled  to  costs  in  error. 

G.  R.  Clarke,  in  support  of  the  motion.  This  application  is  made 
under  the  stat.  3  Hen.  7,  c.  10,  which,  after  reciting  that  defendants 
often  sued  out  writs  of  error,  to  reverse  judgments  given  for  plaintiffs, 
in  order  to  delay  execution,  proceeds  to  enact,  "  that  if  any  such  de- 
fendant," &c.,  "  sue  afore  execution  had  any  writ  of  error  to  reverse 
any  such  judgment,  in  delaying  of  execution,  that  then,  if  the  same 
judgment  be  affirmed  good  on  the  said  writ  of  error,  and  not  errone- 
ous," &c.,  "  that  then  the  said  person  or  persons  against  whom  the 
said  writ  of  error  is  sued,  shall  recover  his  costs  and  damage  for  the 
delay  and  wrongful  vexation,  by  the  discretion  of  the  justice  afore 
whom  the  said  writ  of  error  is  sued."  It  is  submitted  that  this  clause 
entitles  the  defendant  in  error  to  his  costs.  As  the  debt  and  costs 
below  were  paid  without  it  becoming  necessary  to  issue  execution, 
and  before  the  writ  of  error  was  sued  out,  it  cannot  be  contended 
that  there  has  been  any  delay  of  execution,  but  there  has  been  that 
"wrongful  vexation"  to  the  plaintiff  below,  which  the  statute  seems 
to  contemplate  as  a  ground  for  costs,  for  the  wrongful  vexation  is  the 
same,  whether  the  plaintiff  below  be  delayed  or  not  in  getting  the 
amount  sought  to  be  obtained  by  the  judgment.  The  case,  therefore, 
is  distinguishable  from  the  case  of  Newlands  v.  Holmes,  4  Q.  B.  Rep. 
858,  where  the  application  was  for  double  costs  under  the  2d  stat*,  13 
Car.  2,  c  2,  which,  when  the  defendant  below  in  delay  of  execution 
sues  out  a  writ  of  error,  to  reverse  a  judgment  for  the  plaintiff  after 
verdict,  and  the  judgment  below  is  affirmed,  gives  the  defendant  in 
error  double  costs  for  the  delaying  of  execution,  but  says  nothing 
about  any  wrongful  vexation. 

Patteson,  J.  Delaying  the  execution  of  the  judgment  must  mean 
delaying  the  plaintiff  below  (the  defendant  in  error)  in  reaping  the 
fruits  of  the  judgment     As  the  plaintiff  below  had  execution  of  his 
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judgment,  that  is,  as  his  judgment  was  satisfied  before  the  writ  of 
error  was  sued  out,  the  case  does  not  fall  within  the  provision  of  the 
statute.  We  are  all  of  opinion,  that  the  defendant  in  error  is  not 
entitled  to  costs  in  error.  —  Rule  refused. 


Nurden  v.  Fairbanks  and  another.1 

November  9,  1850. 

Frivolous  Action  —  Stay  of  Proceedings  —  Tender. 

An  action  of  debt  haying  been  brought  in  the  superior  court  to  recover  9/.  10s.,  the  defendants 
pleaded,  except  as  to  Si.  14s.,  never  indebted,  and  as  to  8/.  14s.  a  tender  and  payment  of 
that  sum  into  Court  The  jury  found  a  verdict  for  the  plaintiff  on  the  first  issue,  damages 
16s.,  and  for  the  defendants  on  the  plea  of  tender.  A  motion  having  been  made  to  stay 
the  proceedings  on  payment  of  the  debt,  without  costs,  on  the  ground  of  the  action  being 
frivolous,  the  Court  refused  the  rule. 

• 

This  was  a  motion  for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  all  proceedings  in  this  cause,  which  was  tried  before  the  Second- 
ary, should  not  be  stayed  on  payment  of  the  debt,  without  costs,  on 
the  ground  of  the  action  being  frivolous,  or  why  the  defendant  should 
not  be  at  liberty  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs, 
under  the  County  Courts  Act,  9  &  10  Vict.  c.  95. 

The  action  was  brought  in  debt  to  recover  the  sum  of  91.  10$.,  to 
which  the  defendants  pleaded,  except  as  to  8/.  14s.,  never  indebted, 
and  as  to  8/.  145.  a  tender  and  payment  of  that  sum  into  Court  The 
jury  found  a  verdict  for  the  plaintiff  on  the  first  issue,  damages  16s., 
and  for  the  defendants  on  the  plea  of  tender. 

Joycey  in  support  of  his  motion.  This  application  is  made  on  two 
grounds :  first,  that  the  action  was  brought  in  the  Superior  Court,  to 
recover  a  sum  under  40s.,  and  is  therefore  frivolous ;  and,  secondly, 
that  the  plaintiff  recovered  less  than  20/.  First,  this  action  is  in  sub- 
stance brought  to  recover  a  sum  less  than  40s.,  for  it  was  brought  to 
recover  the  sum  of  91. 10s.,  to  which  the  defendants  pleaded  a  tender 
of  4/.  18s.  and  paid  that  sum  into  Court,  and  the  jury  found  that 
issue  for  them,  and  a  verdict  for  the  plaintiff  damages  16s. ;  the  ac- 
tion, therefore,  was,  in  substance,  brought  to  recover  the  sum  of  16s. 
If  a  tender  is  made  and  refused,  and  the  sum  tendered  is  afterwards 
brought  into  Court,  it  is  the  same  as  if  a  tender  had  been  made  before 
action  brought  He  cited  Stutton  v.  BamerU,  3  Exch.  Rep.  831 ;  s.  c. 
18  Law  J.  Sep.  (n.  s.)  Exch.  318. 

[Parke,  B.  The  object  of  the  Courts  in  staying  actions  in  the 
Superior  Courts,  when  brought  for  less  than  40s.,  is  to  prevent  the 
bringing  of  frivolous  actions ;  but  an  action  is  not  frivolous  when  it 
is  brought  to  recover  100/.,  although  there  may  be  a  tender  reducing 
the  amount  below  40s.] 


i  20  Law  J.  Rep.  (n.  s.)  Exch.  20. 
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The  effect  of  the  finding  of  the  jury  in  this  case  is,  that  the  plain- 
tiff ought  to  have  accepted  the  sum  tendered. 

[Alderson,  B.  An  action  is  not  frivolous  which  is  brought  to  try 
a  question  of  tender ;  but  if  an  action  is  brought  to  recover  40s.,  there 
is  nothing  to  try  but  what  is  frivolous.] 

[Parke,  B.  This  is  an  action  brought  to  recover  a  larger  sum  than 
40s.  The  plaintiff  knows  nothing  about  a  tender  and  payment  into 
Court  when  he  sues  out  a  writ] 

In  substance  the  action  is  brought  for  16$. 

Parke,  B.  There  is  no  ground  for  a  rule.  The  question  is,  for 
what  amount  the  action  is  brought  The  application  must  be  con- 
fined to  a  motion  under  the  County  Courts  Act 

Pollock,  C.  B.,  and  Alderson,  B.,  concurred.  t 


Taylor  v.  Bullen.1 

November  IS,  1850. 

Warramty  —  Sale  of  Ship  —  Description. 

The  defendant,  being  the  owner  of  a  ship,  inserted  the  following  advertisement  in  the  Skip- 
ping Gazette:  "  The  fine  teak-built  bark  Intrepid,  A  1,  286$  tons  register,  built  under  par- 
ticular inspection  at  Coringa,  in  1842,  of  the  best  material,  shifts  without  ballast,  carries  a 
good  cargo,  has  a  poop,. ana  excellent  height  between  decks,  and  is  well  adapted  for  a  pas- 
senger ship ;  length  91-^  feet,  breadth  22  feet  8  inches,  depth  16  feet  8  inches ;  now  lying 
at  the  St.  Katherine  Bocks.  For  inventories  and  further  particulars  apply  to  J.  H.  Arnold, 
3  Clement's  Lane,  Lombard  Street" 

The  plaintiff,  having  seen  the  ship,  entered  into  a  written  agreement  to  buy  her,  "  as  she 
now  lays  in  the  St.  Katherine  Docks,  agreeable  to  the  inventory  annexed."  This  docu- 
ment commenced  thus :  u  For  sale  by  private  contract  the  fine  teak-built  bark,  Intrepid,1* 
&c.,  pursuing  the  terms  of  the  advertisement  down  to  the  words  "  St  Katherine  Docks.** 
Then  followed  this  statement :  "  Hull,  masts,  standing  and  running  rigging,  with  all 
faults  as  they  now  lie."  Under  this  was  the  word  "  inventory,"  which  was  followed  by  a 
list  of  the  ship's  stores  and  tackle ;  and  the  document  concluded  with  these  words :  "  The 
vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now  lie,  without  any  allowance 
for  deficiency  in  length,  height,  quantity,  quality,  or  any  defect  or  error  whatever.  For 
inventories  and  further  particulars  apply  to  J.  H.  Arnold,  3  Clement's  Lane,  Lombard 
Street,  London." 

The  defendant  signed  his  name  to  this  inventory,  opposite  to  the  list  of  the  ship's  stores. 
The  vessel  proved  not  to  be  teak-built,  nor  of  class  A 1,  nor  adapted  for  a  passenger  ship : — 

Held,  First,  that  the  contract  of  sale  incorporated  the  whole  of  the  above  document,  and  not 
merely  the  list  of  stores  headed  "  inventory." 

Secondly,  that  the  defendant  was  not  guilty  of  a  breach  of  warranty. 

Assumpsit  for  a  breach  of  warranty  on  the  sale  of  a  ship. 

The  first  count  of  the  declaration  alleged  that  the  defendant  fraud- 
ulently represented  that  the  said  ship  was  teak-built,  was  entitled  to 
be  classed  as  A  1,  and  was  well  adapted  for  a  passenger  ship,  and 
then  averred  that  the  ship  was  not  teak-built,  nor  entitled  to  be  classed 
as  A  1,  nor  adapted  for  a  passenger  ship. 

Third  plea,  that  the  defendant  did  not  warrant  rnodo  et  forma. 
Issue  thereon. 

i  20  Law  J.  Rep.  (n.  s.)  Ezch.  21. 
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This  action  came  on  to  be  tried  at  the  London  Sittings  after  Mich- 
aelmas term,  1849,  when  a  verdict  was  taken  by  consent  for  the  plain- 
tiff on  the  first  count,  subject  to  the  opinion  of  the  Court  whether  the 
facts  stated  in  the  following  case  entitled  the  plaintiff  to  maintain 
the  verdict  upon  the  third  issue. 

In  1849,  the  defendant,  being  the  sole  owner  of  the  barque  Intrepid, 
inserted  the  following  advertisement  in  the  Shipping  Gazette :  "  The 
fine  teak-built  barque  Intrepid,  A  1,  286J  tons  register,  built  under 
particular  inspection  at  Coringa  in  1842,  of  the  best  materials,  shifts 
without  ballast,  carries  a  good  cargo,  has  a  poop,  and  excellent  height 
between  decks,  and  is  well  adapted  for  a  passenger  ship ;  length,  91^ 
feet,  breadth,  22  feet  8  inches,  depth,  16  feet  8  inches,  now  lying  in 
the  St.  Katherine  Docks.  For  inventories  and  further  particulars  ap- 
ply to  J.  H.  Arnold,  3  Clement's  Lane,  Lombard  Street"  The  plain- 
tin  having  read  the  advertisement  and  seen  the  ship,  negotiated,  by 
F.  J.  Mercer,  his  agent,  for  the  purchase  of  the  vessel,  and  the  follow- 
ing contract  was  signed  by  Mercer  and  the  defendant :  "  F.  J.  Mercer 
agrees  to  buy  and  Capt  Sullen  agrees  to  sell  the  barque  Intrepid,  as 
she  now  lays  in  the  St  Katherine  Docks,  agreeable  to  the  inventory 
annexed,  for  2,2002. 

"  Robert  Bullen, 
"  F.  J.  Mercer." 

The  paper  mentioned  in  the  said  contract  as  the  "  inventory  an- 
nexed," was  a  partly  written  and  partly  printed  paper,  of  which  a 
fac-simile  copy  accompanies  this  case,  and  is  to  be  taken  as  part 
thereof.     The  paper  was  as  follows :  — 

"  For  sale  by  private  contract,  the  fine  teak-built  barque  In- 
trepid, A  1,  286£  tons  register,  built  under  particular  inspection 
at  Coringa  in  the  year  1842,  of  the  best  materials :  shifts  without 
ballast,  carries  a  good  cargo,  has  a  poop,  and  excellent  height 
between  decks,  and  is  well  adapted  for  a  passenger  ship. 
Length,  91^  feet ;  breadth,  22  feet  8  inches ;  depth,  16  feet  8 
inches;  now  lying  in  the  St  Katherine  Docks.  Hull,  masts, 
yards,  standing  and  running  rigging,  with  all  faults,  as  they 
now  lie." 

The  above  particulars  were  printed,  and  underneath  was  also 
printed  — 

"  Inventory  :  Anchors,  2  bowers,  1  best  do.,  1  small  do."    Here 
•#   followed  a  long  list  of  articles,  tinder  different  heads ;  cables, 
g    sails,  carpenter's  stores,  boatswain's  stores,  gunner's  stores,  ship- 
=g    chandler's  stores,  "  1  barometer "   (in  writing,)  cooper's  stores, 
ffl   cook  and  cabin  stores,  provisions,  boats.     At  the  foot  of  which 
"g   was  added,  "  The  iron  kentledge  on  board  is  not  sold  with  the 
JS   ship,  being  the  property  of  the  St  Katherine  Dock  Company. 
c§    The  vessel  and  her  stores  to  be  taken  with  all  faults  as  they  now 
lie,  without  any  allowance  for  deficiency  in  length,  height,  quan- 
tity, quality,  or  any  defect  or  error  whatever.    For  inventories 
and  further  particulars,  apply  to  J.  H.  Arnold." 

40* 
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The  signature  of  the  defendant  in  the  margin  was  opposite  the  list 
of  articles.     A  bill  of  sale  was  afterwards  duly  executed. 

The  plaintiff's  point  for  argument  was,  that  the  documents  set  out 
and  referred  to  constituted  a  warranty  of  the  ship  in  the  terms  of  the 
declaration.     The  contrary  was  maintained  by  the  defendant. 

Cowlings  (Lush  with  him,)  for  the  plaintiff.  The  plaintiff  is  entitled 
to  succeed  in  this  case,  for  the  defendant  gave  a  warranty  of  the 
vessel ;  and  the  vessel  not  being  a  teak-built  ship,  the  warranty  was 
broken.  The  ship  was  sold  according  to  the  "  inventory,"  which 
means  the  whole  of  that  paper  which  was  signed  by  the  defendant  in 
the  margin,  and  this  paper  constitutes  the  contract  between  the  parties. 

[Pollock,  C.  B.  The  meaning  of  that  document  is,  that  the  de- 
fendant merely  describes  the  vessel,  states  that  she  is  to  be  taken 
with  all  her  faults,  and  that  he  will  not  warrant  her.] 

It  is  submitted  that  the  meaning  is,  that  the  vessel  is  to  be  taken 
with  all  the  faults  she  may  have,  consistently  with  her  being  a  teak- 
built  ship. 

[Parke,  B.  Supposing  the  defendant  had  intended  not  to  warrant 
the  ship,  I  do  not  see  what  other  words  he  could  have  used  for  that 
purpose,  unless  he  had  said  in  express  terms,  "  I  will  not  warrant"] 

Shepherd  v.  Kain,  5  B.  &  Aid.  240,  is  exactly  in  point  There  an 
advertisement  for  the  sale  of  a  ship  described  her  as  "  a  copper-fas- 
tened vessel,"  adding  that  she  was  to  be  taken  with  all  faults,  without 
any  allowance  for  any  defects  whatsoever ;  and  it  appeared  that  she 
was  only  partially  copper-fastened,  and  it  was  held  that,  notwith- 
standing the  words  "  with  all  faults,"  &&,  the  vendor  was  liable  for 
the  breach  of  the  warranty.  There  the  Court  said,  "  The  meaning 
of  the  advertisement  must  be,  that  the  seller  will  not  be  responsible 
for  any  faults  which  a  copper-fastened  ship  may  have.  Suppose  a 
silver  service  sold  '  with  all  faults,'  and  it  turns  out  to  be  plated,  can 
there  be  any  doubt  that  the  vendor  would  be  liable  ?  *  With  all 
faults '  must  mean  with  all  faults  which  it  may  have  consistently 
with  its  being  the  thing  described.  Here  the  ship  was  not  a  copper- 
fastened  ship  at  all." 

[Parke,  B.  The  words  of  the  present  contract  are  rather  more 
extensive  than  they  were  in  that  case ;  they  are  "  without  any  allow- 
ance for  any  errorP\ 

In  Kain  v.  Old,  2  B.  &  C.  627 ;  s.  c.  2  Law  J.  Rep.  K.  B.  102, 
where  the  same  question  arose,  although  the  case  was  decided  on 
another  ground,  nothing  is  said  by  the  Court  to  invalidate  the  decis- 
ion in  Shepherd  v.  Kain.  In  Shepherd  v.  Kain,  the  ship  was  sold  as 
per  inventory.  The  facts  in  Freeman  v.  Baker,  5  B.  &  Ad.  797 ;  s.  c. 
o  Law  J.  Rep.  (n.  s.)  K.  B.  17,  resemble  the  present,  although  the  de- 
cision does  not  trench  upon  this  case,  for  the  Court  there  said  that 
the  word  "inventory"  in  the  contract  referred  only  to  the  list  of 
stores,  &c.,  and  not  to  the  prior  part  of  the  advertisement ;  but  in  the 
present  case,  the  whole  paper,  and  not  merely  the  list  of  stores,  is 
called  the  "inventory."  He  also  cited  Pickering  v.  Dowson,  4 
Taunt  779. 
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Bar  stow,  for  the  defendant  This  case  falls  within  the  authority 
of  Freeman  v.  Baker;  for  the  whole  of  the  paper  which  is  called  the 
"inventory"  is  not  incorporated  in  the  contract  of  sale,  but  merely 
the  "list  of  stores."  The  paper  is  called  the  "inventory"  merely  for 
the  purpose  of  identifying  it  At  all  events,  the  word  "  error  "  at  the 
end  of  the  document  can  refer  to  the  description  of  the  articles  in  the 
list  only,  and  therefore  the  defendant  cannot  be  said  to  have  warranted 
the  vessel  to  be  "  teak-built"  The  words  "  one  barometer  "  are  in  ink 
instead  of  being  printed,  and  that  shows  that  the  list  only,  and  not 
the  whole  paper,  was  referred  to. 

Cowlingy  in  reply,  referred  to  Cross  v.  Eglin,  2  B.  &  Ad.  106 ;  s.  c. 
9  Law  J.  Rep.  K.  B.  145. 

[Parke,  B.,  mentioned  Hie  Duke  of  Norfolk  v.  Worthy,  1  Camp. 
337,  and  Wright  v.  Wilson,  1  Moo.  &  R.  207.] 

Pollock,  C.  B.  I  think  the  defendant  is  entitled  to  judgment 
The 'question  is,  whether  the  defendant  gave  any  warranty  at  alL 
The  present  case  is  distinguishable  in  some  of  its  features  from  the 
other  cases  that  have  been  cited.  Assuming  that  the  whole  of  the 
printed  paper  is  attached  to  the  contract,  it  is  stated  that  the  vessel 
and  her  stores  are  to  be  taken  with  all  faults,  without  any  allowance 
for  deficiency  in  length,  height,  quantity,  quality,  or  any  defect  or 
error  whatsoever.  I  do  not  impeach  the  authority  of  the  cases  that 
have  been  cited.  In  Shepherd  v.  Kain,  the  words  "  with  all  faults  " 
were  held  to  mean  all  the  faults  that  the  vessel  might  have  con- 
sistently with  its  being  the  thing  described.  It  was  not,  however,  a 
copper-fastened  ship  at  all.  In  the  present  case,  the  vessel  is  sold 
with  all  her  faults,  defects,  and  errors.  It  is  alleged  that  the  vessel 
was  teak-built,  was  of  the  class  A  1,  and  was  adapted  for  a  passen- 
ger ship ;  whereas  it  appears  that  she  did  not  answer  any  of  these 
allegations.  When  the  defendant  says  he  will  warrant  nothing,  and 
there  is  no  fraud,  and  the  vessel  is  described  as  teak-built,  &c.,  the 
question  is,  whether  that  description  falls  under  the  head  of  "  error," 
for  if  it  does,  the  plaintiff  clearly  cannot  recover,  as  error  is  one  of 
the  things  guarded  against  by  the  contract.  The  substance  and 
meaning  of  the  transaction  is  this,  and  the  defendant  may  be 
supposed  to  have  used  this  language  to  the  plaintiff:  "The  teak- 
built  barque,  the  Intrepid,  now  lying  in  St  Eatherine  Docks,  A  1, 1 
describe  in  certain  terms,  but  I  warrant  nothing ;  I  point  out  what  I 
intend  to  sell ;  go  and  look  at  her ;  get  the  inventory ;  compare  and 
judge  for  yourself;  but  understand  clearly  that  I  do  not  warrant  her." 
The  defendant  may,  in  fact,  be  considered  to  have  stated  expressly 
that  he  will  warrant  nothing,  and  that  whatever  description  of  ship 
the  vessel  may  happen  to  be,  no  recourse  shall  be  had  against  the 
seller,  unless  there  be  fraud ;  and  no  fraud  exists  in  this  case. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  is,  whether 
the  averment  in  the  first  count  of  the  ship  being  teak-built,  A  1,  and 
adapted  for  a  passenger  ship,  is  proved.  The  defendant  subscribed 
the  agreement,  and  the  point  for  our  consideration  is,  whether  this  is 
a  warranty  or  not    It  is  said  that  this  case  resembles  Freeman  v.  Ba- 


476      CASES  IN  THE  COURT  OF  EXCHEQUER, 

Taylor  v.  Bollen. 

fter,  and  that  the  defendant's  intention  merely  was  to  incorporate  in 
the  contract  the  list  of  the  ship's  articles  only,  and  not  the  other  par- 
ticulars that  appear  in  the  paper,  which  was  signed  by  the  defendant. 
The  case  of  Freeman  v.  Baker  is  certainly  like  the  present  case. 
There  we  held  that  the  entire  paper  which  contained  the  list  of  arti- 
cles was  not  incorporated  in  the  contract.  This  case,  however,  is 
stronger ;  for  here  the  parties  meant  to  import  into  the  contract  of 
sale  the  description  of  the  vessel  as  well  as  the  list  of  ship's  articles, 
and  the  defendant  signed  the  paper.  It  is  endeavored  to  explain  this 
difficulty  by  referring  to  the  introduction  of  the  term  "  one  barom- 
eter" in  writing.  I  think,  however,  that  the  defendant  meant  to  sell 
according  to  the  terms  of  the!  inventory.  If  there  had  been  no  mem- 
orandum at  the  bottom  of  the  paper,  the  parties  would  have  intended 
that  the  vessel  was  a  teak-built  ship,  A  1,  and  a  passenger  ship ;  and 
if  the  terms  of  the  memorandum  had  been  that  the  vessel  was  to  be 
taken  with  all  her  faults,  without  any  allowance  for  any  defect,  that 
being  the  only  word  of  that  kind  used,  we  should  have  held,  on  the 
authority  of  Freemam,  v.  Baker,  that  the  defendant  was  bound  to 
show  that  the  ship  was  teak-built,  A  1,  and  a  passenger  ship.  But 
the  word  "error"  at  the  end  of  the  inventory  was  introduced  for  fur- 
ther protection.  Under  the  contract  as  it  now  stands,  it  must  appear 
that  the  vessel  is  a  "  barque,"  but  if  there  is  any  misdescription  of 
her  it  was  intended  to  be  covered  by  the  word  "  error."  Therefore, 
although  the  case  is  not  quite  free  from  doubt,  I  think  if  we  look  at 
the  whole  inventory,  the  misdescription  of  the  vessel  is  protected  by 
the  introduction  of  the  word  "  error." 

Alderson,  B.  The  contract  in  this  case  has  reference  to  the  paper 
annexed,  and  the  whole  paper  forms  part  of  the  bargain.  The  par- 
ties agree  that  the  contract  is  to  be  according  to  the  inventory,  that 
is,  according  to  the  paper,  which  contains  certain  terms  as  well  as 
the  list  of  ship's  stores.  That  is  the  meaning  of  the  word  "  inven- 
tory." An  inventory  may  apply  to  the  person  of  the  individual  as 
well  as  to  those  parts  of  his  dress  and  other  matters  which  are  par- 
ticularly specified.  In  this  sense  it  is  used  in  Shakspeare :  "  It 
(my  beauty)  shall  be  inventoried,  and  every  particle  and  utensil  la- 
belled to  my  will."  The  description  of  the  vessel,  therefore,  forms 
part  of  the  inventory.  But  then  to  the  whole  of  the  document  is 
attached  a  qualification  that  any  error  is  to  be  allowed  for.  Now, 
in  this  case  there  is  an  error  in  the  description  of  the  vessel,  for  she 
is  not,  as  she  is  described,  teak-built  Shepherd  v.  Kain  merely  de- 
cided that  allowance  to  be  made  for  all  "  faults  "  did  not  extend  to  a 
statement  that  she  was  copper-fastened,  when  in  truth  she  was  only 
partially  so.  —  Judgment  for  the  defendant. 
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Knight  v.  Fox  and  Henderson.1 

November  5,  1850. 

Master  and  Servant —  Sub-contractor —  Liability  of  Principal. 

A  railway  company  entered  into  a  contract  with  A  to  construct  a  branch  line ;  A  contracted 
with  B  to  erect  a  tubular  bridge,  parcel  of  the  works.  B  had  a  surveyor,  C,  whom  he  paid 
by  a  salary  of  250/.  a  year  to  attend  to  his  general  business ;  and  after  obtaining  the  con- 
tract for  the  bridge,  contracted  with  C  to  provide  the  necessary  scaffolding,  for  which  he 
was  to  receive  40L  irrespective  of  his  salary,  B  to  furnish  the  requisite  materials,  including 
lights.  One  of  the  poles  of  the  scaffold  rested  on  a  highway,  and  owing  to  the  want  o? 
sufficient  light  to  warn  the  passers-by,  D  stumbled  over  the  pole  and  was  injured ;  subse- 
quent to  which  additional  lights  were  placed  on  the  spot,  and  B  paid  for  them :  — 

Held,  that  B  was  not  liable,  and  that  D's  remedy  lay  against  C. 

The  declaration  alleged  that  the  defendants  were,  by  themselves 
and  their  servants,  in  the  coarse  of  erecting  a  railway  bridge  and  via- 
duct* over  and  across  a  public  street  and  highway,  and  for  that  pur- 
pose had  erected  a  scaffold  in  and  upon  the  said  highway ;  and  it 
then  became  and  was  the  duty  of  the  defendants  to  perform  the  said 
works  and  erect  the  said  scaffold  in  a  careful  and  proper  manner,  and 
to  take  due  and  proper  precautions  against  injuries  happening  to  per- 
sons lawfully  passing  along  and  using  the  said  highway.  It  then 
proceeded  to  state  that  the  defendants  did  not  regard  their  duty  in 
that  respect,  and  by  themselves  and  their  servants  carelessly,  negli- 
gently, and  improperly  placed  and  fixed  a  large  piece  of  timber  upon 
and  across  the  footpath  of  the  said  highway,  and  kept  it  there,  by 
night  and  day,  without  any  light  or  other  guard  or  precaution  to 
warn  passengers  of  the  same  being  there,  or  to  prevent  them  falling 
over  it ;  whereby  the  plaintiff,  who  was  in  the  night-time  lawfully 
passing  along  the  said  highway  and  the  footpath  thereof,  stumbled 
over  the  said  piece  of  timber,  and  was  thereby  thrown  down  and  in- 
jured. Pleas  —  the  general  issue;  and  that  the  defendants  did  not) 
either  by  themselves  or  their  servants,  erect  the  scaffold  or  fix  the 
piece  of  timber.  At  the  trial,  before  Pollock,  C.  B.,  it  appeared  that 
the  London  and  Blackwall  Railway  Company  being  desirous  of  con- 
structing a  branch  line  from  Stepney  to  Bow,  entered  into  a  contract 
with  a  person  of  the  name  of  Brassey  to  effect  the  necessary  works ; 
who  thereupon  made  a  sub-contract  with  the  defendants  (Fox  and 
Henderson)  to  construct  a  portion  of  them,  namely,  a  tubular  bridge, 
principally  of  iron,  to  go  across  a  public  highway.  The  defendants 
resided  at  Birmingham,  and  a  surveyor,  of  the  name  of  Cockrane, 
was  employed  by  them  to  manage  their  business  in  London  at  a  sal- 
ary of  2501.  a  year ;  but  on  obtaining  the  contract  for  this  bridge, 
they  entered  into  a  contract  with  Cockrane  that  he  should  supply  the 
scaffolding  required  for  that  work,  they  furnishing  the  necessary  ma- 
terials, including  lights,  and  for  this  they  agreed  to  pay  him  40/.  irre- 
spective of  his  general  salary.  In  building  the  bridge,  it  became 
necessary  to  erect  a  scaffold  with  one  of  its  poles  resting  on  a  sleeper 

i  90  Law  J.  Rep.  (n.  a.)  Exch.  65.    14  Jur.  963. 
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fixed  to  the  pavement  of  the  highway.  A  solitary  light  was  placed 
at  night  to  warn  passengers  of  this  obstacle,  but  this  being  insuffi- 
cient for  the  purpose,  the  plaintiff  fell  over  it  and  broke  her  leg.  Ad- 
ditional lights  were  then  placed  to  guard  against  further  accidents, 
and  the  defendants  paid  for  them.  On  this  state  of  facts,  it  being 
objected  that  Cockrane  was  liable,  and  not  the  defendants,  the  Judge 
directed  a  nonsuit,  reserving  leave  to  the  plaintiff's  counsel  to  move 
to  enter  a  verdict  It  was  also  agreed  that  if  there  was  any  mode 
of  putting  the  case  to  the  jury  in  which  they  might  fairly  have  found 
the  defendants  liable,  they  should  be  taken  to  have  so  found. 

* 

Snowies  moved  accordingly.  A  series  of  cases,  recently  reviewed 
by  this  Court  in  Reedie  v.  The  North-western  Railway  Company,  4 
Exch.  244 ;  13  Jur.  659,  have  settled  that  where  a  party  contracts  to 
do  work  for  another,  the  employer  is  not  liable  for  injuries  occasioned 
by  the  servants  of  the  contractor  in  the  prosecution  of  the  work. 
But  the  present  case  differs  in  this,  that  the  contractor  here  was  also 
the  general  servant  of  his  employers,  the  defendants.  [Parke,  B.  — 
Quoad  the  fitting  and  managing  of  the  scaffold,  he  was  not  the  ser- 
vant of  the  defendants.  It  is  like  the  case  of  a  gentleman  contract- 
ing with  his  servant  to  supply  him  with  job  horses.]  Contracting 
with  the  servant  to  supply  his  own  whip  would  be  more  analogous ; 
for  here  the  bridge  is  the  principal  thing  and  the  scaffold  only  an 
accessory.  If  a  servant  who  by  agreement  with  his  master  is  to  find 
his  own  tools,  were  to  leave  any  of  them,  such  as  a  tub  or  ladder,  in 
a  dangerous  place,  in  consequence  of  which  a  third  party  is  injured, 
the  master  would  not  be  excused.  [Alderson,  B.  —  Suppose  this  con- 
tract, instead  of  being  made  with  Cockrane,  had  been  made  with  a 
third  person  altogether ;  could  there  be  any  doubt  then  that  the  de- 
fendants would  not  be  liable  for  this  accident  ?  Then  how  does  the 
fact  of  Cockrane  being  their  general  servant  and  surveyor  make  any 
difference  ?]  As  Cockrane  had  the  general  management  of  the  de- 
fendants' business  in  London,  it  was  his  duty  to  provide  the  scaffold, 
and  the  giving  him  40Z.  for  it  was  only  paying  him  by  the  piece.  At 
all  events,  the  circumstance  of  the  defendants  having  paid  for  fresh 
lights  to  protect  the  public  from  similar  accidents  was  some  evidence 
from  which  the  jury  might  have  inferred  their  liability.  [Pollock,  C. 
B.  —  Could  not  any  person  of  common  feeling  have  done  that  with- 
out rendering  himself  responsible?]  Philanthropy  does  not  carry 
persons  so  far  as  to  induce  them  to  protect  the  public  at  their  own 
expense.  [Alderson,  B.  —  It  would  be  dangerous  to  ignore  public 
spirit  in  that  way.  Why  may  not  a  man  do  something  for  the  good 
of  the  public  ?  Pollock,  C.  B.  —  It  would  be  rather  a  hardship  if  a 
man  were  to  be  made  liable  for  showing  common  humanity.  Sup- 
pose a  gentleman  travelling  with  post  horses,  his  postilion  runs  over 
a  man,  and  the  gentleman  takes  the  wounded  person  to  a  hospital 
and  procures  every  assistance  for  him.]  That  is  not  done  from  pub- 
lic spirit,  but  in  consequence  of  a  person's  feelings  being  worked  on 
at  the  moment.  In  Burgess  v.  Gray,  1  C.  B.  578 ;  s.  c.  14  Law  J. 
Rep.  (n.  s.)  C.  P.  184,  the  defendant,  who  was  the  occupier  of  prem- 
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ises  adjoining  a  highway,  employed  a  person  named  Palmer  to  make 
a  drain  therefrom  to  communicate  with  a  common  sewer.  In  the 
performance  of  this  the  servants  of  Palmer  placed  a  quantity  of  rub- 
bish on  the  highway,  which  occasioned  an  accident  to  the  plaintiff. 
The  only  evidence  that  the  defendant  interfered  was  that  he  had 
applied  to  the  commissioners  for  leave  to  break  into  the  sewer,  and  a 
policeman  said  that  on  his  calling  the  defendant's  attention  to  the 
rubbish,  he  said  he  would  remove  it  as  soon  as  he  could ;  and  also 
that  after  the  accident  happened,  the  defendant  said  he  could  prove 
it  was  occasioned  by  the  plaintiffs  own  negligence.  On  these  facts, 
Tindai,  C.  J.,  left  it  to  the  jury  to  say  whether  the  defendant  wrong- 
fully placed  or  caused  to  be  placed  the  earth  on  the  highway ;  and 
this  ruling  was  upheld  by  the  Court  of  Common  Pleas.  Erie,  J., 
there  said,  "  Even  if  the  defendant  had  parted  with  the  "frhole  con- 
trol to  Palmer,  I  am  at  a  loss  to  know  why  he  should  not  be  liable 
jointly  with  Palmer."  [Pollock,  C.  B.  —  According  to  that  you 
might  have  sued  Brassey,  Fox,  Henderson,  and  Cochrane  all  to- 
gether.] The  plaintiff's  right  to  bring  this  action  is  also  maintaina- 
ble, on  the  ground  that  the  act  done  amounts  to  a  nuisance.  In 
Reedie  v.  The  North-western  Railway  Company,  it  having  been  sug- 
gested that  there  might  be  a  distinction  in  point  of  law  between 
fixed  property  and  ordinary  movable  chattels,  the  Court  in  giving 
judgment  said,  "  On  full  consideration  we  have  come  to  the  conclu- 
sion that  there  is  no  such  distinction,  unless  perhaps  in  cases  where 
the  act  complained  of  is  such  as  to  amount  to  a  nuisance."  [Parke, 
B.  —  That  means  a  nuisance  existing  in  a  man's  house  or  on  his 
property :  as  for  instance  if  this  bridge  belonged  to  the  defendants, 
and  something  fell  from  it  on  the  head  of  a  passer-by,  then  it  would 
be  a  question  whether  the  defendants  might  not  be  liable.]  We  will 
rest  on  the  other  point 

Parke,  B.  No  rule  ought  to  be  granted  in  this  case.  The  act 
complained  of  was  not  at  all  done  by  Cochrane  in  the  character  of  a 
servant  of  the  defendants.  Perhaps  it  is  too  strong  to  say  that  he 
was  their  servant  at  all,  —  he  was  a  contractor  or  surveyor,  receiving 
250Z.  a  year,  instead  of  being  paid  for  each  separate  piece  of  work. 
As  to  the  construction  of  the  scaffold,  it  is  therefore  the  same  as  if 
the  defendants  had  contracted  with  any  one  else  to  make  it. 

Alderson,  B.  I  am  of  the  same  opinion.  The  only  real  question 
is,  whether  the  negligent  act  which  caused  the  injury  to  the  plaintiff 
was  the  act  of  Cockrane,  as  servant  of  the  defendants,  for  if  so,  they 
are  responsible  for  that  injury.  But  on  the  evidence  it  appears  that 
Cockrane,  when  he  did  that  negligent  act,  was  acting  as  a  sub- 
contractor, and  did  it  on  his  own  account  The  defendants  were  not 
concerned  in  the  matter,  and  the  plaintiffs  action  should  therefore 
have  been  brought  against  him. 

Pollock,  C.  B.  I  agree  there  ought  to  be  no  rule.  At  the  trial, 
though  I  was  very  anxious  that  there  should  be  no  failure  of  justice,  I 
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was  at  the  same  time  desirous  that  the  law  should  not  be  made  to 
bend  to  hard  cases,  but  that  whatever  was  the  rule  of  law  should  be 
followed.  Probably  the  fact  of  Br^ssey  being  the  immediate  contractor 
with  the  company  was  of  some  service  in  protecting  the  defendants ; 
for  the  jury  put  several  questions,  and  had  considerable  difficulty  in 
yielding  to  the  law  which  I  laid  down.  But  they  could  not  fail  to 
perceive,  what  struck  me  strongly,  that  if  Brassey,  who  took  the  con- 
tract from  the  company  in  the  first  instance,  was  to  be  exonerated  by 
his  sub-contract  with  the  defendants,  they,  on  their  parts,  had  an  equal 
right  to  say,  we  have  handed  our  obligation  over  to  Cockrane.  How- 
ever, the  course  I  took  was  to  direct  a  nonsuit,  with  leave  to  enter  a 
verdict,  if  the  Court  should  think  there  was  any  evidence  to  go  to  the 
jury  of  liability  in  these  defendants, — which,  of  course,  means  any 
evidence  that  would  reasonably  conduct  to  that  conclusion.  No 
doubt,  taking  the  case  as  it  stands,  you  may,  by  rejecting  some  of  the 
evidence  and  perverting  the  rest,  make  out  enough  to  persuade  a  jury 
to  find  for  the  plaintiff  sooner  than  let  her  go  uncompensated  for  the 
injury  she  received.  But  it  is  otherwise  when  you  examine  all  the 
evidence ;  and  I  may  here  remark,  that  when  compensation  is  to  come 
from  the  pockets  of  others,  people  are  extremely  liberal  in  awarding  it. 
This  case  is  distinguishable  from  Burgess  v.  Gray.  There,  a  single 
matter,  —  a  remark  made  by  the  defendant, — went  to  the  jury,  un- 
explained by  other  testimony ;  and,  possibly,  if  we  knew  nothing  more 
of  these  lights  than  that  the  defendants  paid  for  them  when  they  were 
put  up  after  the  accident,  it  might  be  some  evidence  that  they  were 
convinced  they  were  liable  for  the  injury  which  had  occurred,  and, 
consequently,  some  slight  evidence  to  lead  the  jury  to  a  like  conclusion. 
But,  taking  the  whole  of  the  evidence  together,  that  fact  is  explained 
by  the  circumstances,  that  Cockrane  was  not  to  find  any  of  the  ma- 
terials for  the  bridge,  —  that  he  had  made  a  contract  that  the  defend- 
ants were  to  find  the  materials  for  it,  he  to  furnish  the  labor,  and  be 
!>aid  a  specified  sum  for  that  job,  —  that  his  taking  this  contract 
brmed  no  part  of  and  had  nothing  to  do  with  his  general  employ- 
ment by  the  defendants ;  and  that  those  lights  were  thus  paid  for, 
because  they  were  considered  as  part  of  the  materials  supplied.  — 
Rule  refused.1 


1  The  rule  is  well  established  that  a  mas-  law.    See  (fuarman  v.  Burnett,  6  Mees.  & 

ter  or  principal  is  civilly  liable  for  the  Wels.  499 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 

negligence  or  his  servant  or  agent  in  the  Exch.  308.    Rapson  v.  Cubitt,  9  Mees.  & 

course  of  his  employment,  bat  the  later  Wels.  710 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 

English  authorities  have  denied  the  appli-  Exch.  271.    MUlxgan  v.  Wedge,  12  Ad.  & 

cation  of  such  a  rule,  where  the  relation  is  El.  737 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Q.  B. 

that  of  principal  contractor  and  sub-con-  19.    JtiUn  v.  Haytoard,  7  Q.  B.  960 ;  a,  c 

tractor,  and  now  seem  to  uniformly  hold  15  Law  J.  Rep  (n.  s.)  Q  B.  99.    Retdie  v. 

that  such  principal  contractor  is  not  re-  North-western  RaU.  Co^  4  Exch.  R.  244 ; 

sponsible  for  the  wrongful  acts  or  negligent  s.  c.  13  Jur.  659.    And  this  although  such 

conduct  of  servants  employed  by  such  sub-  sub-contractor  was  also  at  the  same  time 

contractor  in  the  prosecution  of  the  work,  the  general  servant  of  his  employer*,  or 

and  the  former  cases  of  Bush  v.  Stemman,  although  the  principal  contractor  reserved 

1  B.  &  P.  404,  and  Randleson  v.  Murrey,  the  right  to  discharge  the  workmen  em- 

8  Ad.  &  EL  109,  have  been  denied  to  be  ployed  by  the  sub-contractor,  if  dissatisfied 
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Devereux   v.  The  Kilkenny  and  Great  Southern  and  West- 
ern Railway  Company.1 

November  23,  1850. 

Joint-stock  Company — 8  Vict  c.  16 —  Scire  Facias —  Shareholder. 

The  mode  of  issuing  execution  against  a  shareholder  in  a  joint  stock  company,  under  the 
8  Vict  a  16,  s.  36,  may  he  by  set.  fa. :  sed  quart,  whether  it  might  not  be  in  some  other 
form? 

8a ch  Bci.fot.  should  state  that  the  party  against  whom  it  issues  is  a  shareholder  in  the  com- 
pany, together  with  the  amount  due  on  his  shares ;  and  also  that  execution  has  issued 
against  the  property  of  the  company  and  been  found  unavailing  to  satisfy  the  plaintiff's 
claim ;  all  which  allegations  are  traversable. 

Peacock  moved  for  execution  against  Mr.  George  Emery,  a  share- 
holder in  the  Kilkenny  and  Great  Southern  and  Western  Railway 
Company.  The  application  was  grounded  on  the  36th  section  of 
the  Companies  Clauses  Consolidation  Act,  8  Vict,  c.  16,  which  enacts 
that  "  if  any  execution,  either  at  law  or  in  equity,  shall  have  been 
issued  against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  whereon  to  levy  such  execution,  then  such 
execution  may  be  issued  against  any  of  the  shareholders  to  the  extent 
of  their  shares  respectively  in  the  capital  of  the  company  not  then 
paid  up :  provided  always  that  no  such  execution  shall  issue  against 
any  shareholder,  except  upon  an  order  of  the  court  in  which  the  ac- 
tion, suit,  or  other  proceeding,  shall  have  been  brought  or  instituted, 
made  upon  motion  in  open  court,  after  sufficient  notice  in  writing  to 
the  person  sought  to  be  charged ;  and  upon  such  motion  such  court 
may  order  execution  to  issue  accordingly ;  and,  for  the  purpose  of 
ascertaining  the  names  of  the  shareholders,  and  the  amount  of  capital 
remaining  to  be  paid  upon  their  respective  shares,  it  shall  be  lawful 
for  any  person  entitled  to  any  such  execution,  at  all  reasonable  times, 
to  inspect  the  register  of  shareholders  without  fee."  The  company 
in  question  was  incorporated  by  stat.  9  &  10  Vict.  c.  360,  which  em- 
bodied in  the  usual  form  the  Companies  Clauses  Consolidation  Act, 
and  others  relating  to  railways.  Although  formed  for  the  purpose 
of  constructing  a  railway  in  Ireland,  the  company  had  an  office  in 
London,  but  the  railway  was  never  opened  for  business.  The  present 
action  was  brought  to  recover  the  amount  of  the  bill  of  charges  of  a 


therewith.  On  the  other  hand,  it  has  been 
held  in  this  country,  that  a  railroad  cor- 
poration is  liable  for  the  negligence  of 
workmen  employed  by  an  individual  who 
had  contracted  to  construct  a  certain  por- 
tion of  the  railroad  for  a  stipulated  sum- 
And  the  Court  in  giving  judgment,  per 
Wilde,  J.,  say, "  The  work  was  done  for 
their  (the  railroad  corporation)  benefit,  un- 
der their  authority,  and  by  their  direction. 


They  are,  therefore,  to  be  regarded  as  the 
principals,  and  it  is  immaterial  whether  the 
work  was  done  under  contract  for  a  stipu- 
lated sum,  or  by  workmen  employed  direct- 
ly by  the  defendants  at  day  wages ; "  and 
the  case  of  Bush  v.  Steinman  was  recog- 
nized as  sound  law.  Lowell  v.  Boston\ 
Lowell  H  H  Corporation,  23  Pick.  24, 31. 
And  see  The  Mayor,  Sfc  of  New  York  v. 
Bailey,  2  Denio,  433, 443. 


i  20  Lav  J.Rn(m  s.)Exch.  37.    14  Jar.  1028. 
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local  agent  to  the  company,  and  after  an  appearance  sec.  stat.  had 
been  entered,  and  declaration  filed,  a  judge's  order  was  made  by  con* 
sent,  on  the  14th  of  July,  1849,  to  stay  proceedings  on  payment  of  a 
certain  sum ;  in  default  of  payment,  the  plaintifl  to  be  at  liberty  to 
sign  final  judgment  and  issue  execution  for  the  whole  amount,  with 
costs,  &a  Default  having  been  made,  final  judgment  was  signed  in 
July  for  1140Z.  8s.  2d.,  and  a fi.fa.  issued  into  Surrey;  which  was  re- 
turned "walla  bona;"  and  a  like  return  was  afterwards  made  to  a 
testatum  into  Middlesex.  On  the  23d  January,  1850,  it  was  agreed, 
in  writing,  between  the  plaintiff  and  the  solicitors  of  the  company, 
that  he  should  be  paid  his  debt  by  instalments,  thus :  250L  on  the  6th 
February,  a  like  sum  on  the  20th  May,  and  the  residue  on  the  13th 
January,  1851 ;  a  copy  of  the  register  of  shareholders  in  the  company 
to  be  supplied  to  the  plaintiff,  and,  in  case  of  default  in  payment  of 
any  of  the  instalments,  he  to  be  at  liberty  to  proceed  against  the  share* 
holders,  or  otherwise.  The  first  of  these  instalments  was  paid,  but 
default  was  made  in  payment  of  the  second.  Mr.  Emery,  against 
whom  this  application  was  now  made,  to  have  execution  for  the  un- 
paid balance,  was  a  shareholder  in  the  company,  and  constituted  one 
of  its  first  directors  by  the  act  of  incorporation.  It  also  appeared  that 
he  was  chairman  at  a  half-yearly  meeting  of  the  body,  held  on  the 
30th  August,  1850,  when  a  report  was  read,  stating,  inter  alia,  that,  in 
consequence  of  calls  not  having  been  duly  responded  to,  the  directors 
were  unable  to  free  the  company  from  its  pecuniary  engagements : 
that  two  judgments  had  been  obtained  against  the  company,  —  one  at 
the  suit  of  the  present  plaintiff,  the  other  at  that  of  a  person  named 
Hichens;  —  that  the  directors,  unable  to  satisfy  these  suits,  from  the 
very  limited  funds  in  hand,  had  no  alternative  but  to  let  the  creditors 
take  such  steps  to  procure  the  fruits  of  their  judgments  as  they  might 
be  advised :  that  the  accounts  of  the  company  showed  that  a  balance 
of  86L  remained  to  its  credit  on  the  30th  June,  &c.  Mr.  Emery,  on 
moving  the  adoption  of  this  report,  stated  that  if  the  shareholders  had 
paid  up  the  calls,  they  would  have  had  ample  funds  in  hand  to  meet 
all  the  liabilities  of  the  company ;  that  there  were  several  parties  in 
arrear,  who  could  pay  the  calls  if  they  thought  proper  to  do  so ;  that 
he  had  paid  his  calls  when  they  were  due,  and  so,  he  believed,  had 
the  other  directors,  and  he  thought  it  fair  that  those  in  arrear  should 
now  be  called  on  to  pay  theirs. 

Peacock  said  that  he  was  willing  to  take  execution  in  any  form  the 
Court  might  please  to  grant  it;  but  that  the  Court  of  Common  Pleas 
had  held,  two  days  previously,  that  in  such  cases  it  ought  to  be  by 
9cu  fa.  Hitchens  v.  The  Kilkenny  and  Great  Southern  and  Western 
Railway  Company,  20  Law  J.  Rep.  (n.  s.)  C.  P.  31 ;  (ante,  p.  357.) 
{ Parke,  B.  —  There  certainly  is  a  difference  between  the  word- 
ing of  this  statute  and  that  of  the  Banking  Act,  7  Geo.  4,  c.  46, 
s.  13.  Like  that  statute,  it  enacts  that  no  execution  shall  issue 
against  Individual  members  of  the  company,  except  upon  an  order 
of  the  Court,  "  made  upon  motion  in  open  Court  after  sufficient  no- 
tice in  .writing  to  ,the  persons  sought  to  be  charged."     It  does  not, 
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however,  stop  there,  but  contains  farther  words  not  to  be  found  in  the 
previous  act,  viz.,  "  And  upon  such  motion  such  Court  may  order  ex- 
ecution to  issue  accordingly."  But  then,  on  the  other  hand,  it  does 
not  adopt  the  clear  and  decisive  language  of  the  Joint-stock  Compa- 
nies Act,  7  &  8  Vict.  c.  110,  s.  68,  which  says  that  execution  may 
issue  by  leave  of  the  Court  "without  any  suggestion  or  set.  fa.  in  that 
behalf."  The  legislature  are  supposed  to  know  what  they  did  the 
year  before,  and  do  not  say  in  this  statute  that  there  shall  be  no  neces- 
sity for  a  sci.  fa.] 

Slade  showed  cause  in  the  first  instance.  The  plaintiff  is  not  enti- 
tled to  execution  in  any  form  against  Mr.  Emery.  In  order  to  bring 
himself  within  the  36th  section  of  this  statute,  a  plaintiff  must  estab- 
lish four  things  to  the  satisfaction  of  the  Court :  first,  that  the  party 
against  whom  the  application  is  made  is  a  shareholder  in  the  com- 
pany ;  secondly,  the  amount  of  shares  he  has  in  the  company ;  thirdly, 
the  amount  of  calls  unpaid  on  those  shares ;  and  fourthly,  that  there 
is  no  sufficient  property  belonging  to  the  company,  on  which  execu- 
tion can  be  levied.  Now,  on  the  present  affidavits  these  four  points 
can  at  most  be  only  collected  by  surmise.  In  order  to  see  what  is 
meant  by  the  term  tt  shareholder  in  the  company,"  the  8th  and  9th 
sections  of  the  act  must  be  looked  to :  the  former  of  which  enacts 
that  "  Every  person  who  shall  have  subscribed  the  prescribed  sum  or 
upwards,  to  the  capital  of  the  company,  or  shall  otherwise  have  be- 
come entitled  to  a  share  in  the  company,  and  whose  name  shall  have 
been  entered  on  the  register  of  shareholders  hereinafter  mentioned, 
shall  be  deemed  a  shareholder  of  the  company."  Sect  9  then  pro- 
vides that  "  the  company  shall  keep  a  book,  to  be  called  '  The  Regis- 
ter of  Shareholders,'  and  in  such  book  shall  be  fairly  and  distinctly 
entered,  from  time  to  time,  the  names  of  the  several  corporations,  and 
the  names  and  additions  of  the  several  persons  entitled  to  shares  in 
the  company,  together  with  the  number  of  shares  to  which  such 
shareholders  shall  be  respectively  entitled,  distinguishing  each  share  by 
its  number,  and  the  amount  of  the  subscriptions  paid  on  such  shares, 
and  the  surnames  or  corporate  names  of  the  said  shareholders  shall 
be  placed  in  alphabetical  order ;  and  such  book  shall  be  authenticated 
by  the  common  seal  of  the  company  being  affixed  thereto ;  and  such 
authentication  shall  take  place  at  the  first  ordinary  meeting,  or  at  the 
next  subsequent  meeting  of  the  company,  and  so  from  time  to  time 
at  each  ordinary  meeting  of  the  company."  In  The  Newry  and  En* 
niskillen  Railway  Company  v.  Edmunds,  2  Exch.  118 ;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  Exch.  102,  which  was  an  action  for  calls  on  shares,  it  was 
held  that  in  order  to  prove  a  man  a  shareholder  under  this  statute,  his 
name  must  be  on  the  sealed  register ;  its  having  been  inserted,  even 
with  his  own  consent,  on  the  draft  register,  was  insufficient ;  as  he 
might  have  disposed  of  his  shares  before  the  register  was  made  up. 
Even  the  sealed  register  itself  fluctuates  from  year  to  year  with  the 
general  meetings  of  the  company.  The  second  and  third  proposi- 
tions may  be  disputed  on  the  sci.  fa. ;  which  ought  also  to  show 
how  the  plaintiff  has  used  due  diligence  to  have  execution  from  the 
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effects  of  the  company.  Now,  the  return  of  nulla  bona  amounts  to 
nothing,  for  it  may  in  truth  have  been  the  act  of  the  plaintiff's  attor- 
ney. [Parke,  B.  —  We  have  had  this  subject  twice  under  our  consid- 
eration on  the  Banking  Act,  7  Geo.  4,  c.  46.  The  first  time  was  in 
the  case  of  Dodgson  v.  Scott,  2  Exch.  457 ;  12  Jur.  521,  before  me. 
It  was  there  sought  to  make  a  prior  partner  in  a  bank  liable  on  a 
judgment  against  the  bank ;  and  with  respect  to  the  fact  of  a  person's 
'  being  a  partner,  my  notion  was  that  there  could  be  no  doubt  that  was 
a  matter  to  be  tried  on  plea  to  the  sci.  fa.,  and  I  might  therefore  be 
less  scrupulous  in  the  decision  to  which  I  should  come ;  and  that  the 
same  would  apply  to  the  case  of  a  party  sought  to  be  made  liable  as 
having  been  a  partner  at  the  time  of  the  contract  entered  into.  Then, 
however,  there  was  another  question,  on  which  I  threw  out  the  inti- 
mation that,  whether  due  efforts  had  been  made  to  enforce  the  plain- 
tiff's judgment  against  the  parties  primarily  liable,  i.  e.  the  members 
of  the  company  tor  the  time  being,  was  a  matter  altogether  for  the 
determination  of  the  Court,  and  that  I  must  decide  it  to  the  best  of 
my  power  on  the  materials  brought  before  me ;  and  as  it  could  not  be 
questioned  by  any  form  of  plea  to  a  sci.fa^  I  must  take  care  to  form 
a  right  judgment ;  and  I  came  to  the  conclusion  that  that  fact  had 
been  established  in  that  case.  Then  there  is  a  subsequent  case  which 
was  considered  by  the  whole  Court,  namely,  The  Bank  of  England  v. 
Johnson,  3  Exch.  598 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  238,  where 
this  Court,  consisting  of  the  Lord  Chief  Baron,  my  brother  Piatt,  and 
myself,  entered  into  the  consideration  of  this  question ;  and  our  no- 
tion was  that  a  sci.  fa.  under  that  statute  against  a  member  of  the 
company  at  the  time  of  the  contract  entered  into  with  the  plaintiff 
ought  to  state  the  prior  execution  against  the  members  of  the  com- 
pany for  the  time  being,  and  that  it  was  ineffectual.  Now,  by  parity  of 
reasoning,  would  it  not  be  necessary  here,  under  the  present  statute, 
to  state  in  the  sci.  fa.  a  prior  execution  against  the  goods  of  the  com- 
pany, and  that  there  was  not  sufficient  on  which  to  levy  ?] 

Peacock,  in  reply.  The  sole  object  of  a  sci.  fa.  being  to  make  a. 
stranger  party  to  the  record,  if  that  can  only  be  done  on  certain 
terms,  those  terms  should  be  set  forth  in  the  writ.  Thus  where  an 
executor  applies  for  a  sci .  fa.,  he  must  allege  in  the  writ  that  he  is  ex- 
ecutor, and  that  allegation  is  traversable.  The  present  case  is  not 
like  those  under  some  other  acts,  where  judgment  for  the  whole  of 
the  plaintiff's  demand  may  be  recovered  against  a  shareholder, 
whether  he  has  subscribed  the  full  amount  of  his  shares  or  not,  leaving 
him  to  his  remedy  by  contribution.  The  allegation  that  there  is  no 
property  of  the  company  on  which  the  plaintiff  could  levy  execution, 
might  be  traversed,  and  would  be  like  the  issue  raised  on  a  return  of 
the  sheriff  that  there  were  no  goods  of  the  defendant  in  his  bailiwick 
on  which  he  might  have  levied.  [Aldersonj  B.  —  You  should  have 
endeavored  to  get  your  money  in  Ireland.  For  all  we  know,  this 
company  may  have  found  a  gold  mine  there.]  We  could  not  levy 
in  Ireland,  under  this  English  execution.  Besides,  it  is  alleged  in 
the  affidavits,  and  is  uncontradicted,  that   Mr.  Emery  said,  at  a 
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meeting  of  the  company,  that  they  had  no  means  of  satisfying  this 
judgment 

Pollock,  C.  B.  This  rale  must  be  made  absolute.  It  is  an  appli- 
cation under  the  8  Vict  c.  16,  s.  36,  which  received  the  royal  assent 
in  May,  1845.  By  virtue  of  that  section  the  Court  has  power  to 
award  execution  against  any  of  the  shareholders  in  the  companies 
within  the  operation  of  that  statute ;  which  execution  may  be  issued 
against  any  of  those  shareholders  "  to  the  extent  of  their  shares  re- 
spectively in  the  capital  of  the  company  not  then  paid  up :  provided 
always  that  no  such  execution  shall  issue  against  any  shareholder 
except  upon  an  order  of  the  Court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  instituted."  We  are  told  that 
on  the  day  before  yesterday  the  Court  of  Common  Pleas  decided  that 
execution  in  the  usual  form  cannot  be  issued  in  cases  like  this,  but 
that  there  must  be  a  scufa.  Still,  as  on  the  present  occasion  the  ap- 
plication is  for  a  scufa.  only,  not  for  execution  in  any  other  shape,  it 
is  unnecessary  to  say  any  thing  about  that  decision  of  the  Common 
Pleas.  On  argument  it  might  turn  out  that  that  decision  is  perfectly 
well  founded,  and  for  the  reasons  I  shall  state.  The  power  given  to 
the  Court  by  this  statute  being  to  order  execution,  not  to  issue  a  sci. 
fa.,  and  this  being  a  statutory  power  not  in  accordance  with  the 
course  of  the  common  law,  a  doubt  might  be  suggested  whether  we 
could  issue  a  sci.  fa.;  and  I  am  therefore  anxious  to  state  my  reasons 
for  thinking  we  may  do  so,  though  we  might,  if  we  so  thought  fit, 
issue  execution.  Inasmuch,  then,  as  the  execution  spoken  of  in  this 
section  is  to  issue  upon  certain  conditions,  i.  e.  certain  matters  being 
the  foundation  for  it,  it  is  manifest  that  the  Court  must  have  the 
power  to  investigate  the  truth  of  those  matters  suggested.  It  is  like 
the  case  put  by  Mr.  Peacock,  of  an  executor  coming  for  a  scufa.^  who 
must  allege  that  he  is  executor,  and  that  allegation  may  be  traversed. 
It  appears  to  me  that  as  the  Court  must  have  the  power  to  see  that 
these  matters  are  true  ;  and  as,  if  questioned,  they  may  be  submitted 
to  the  consideration  of  a  jury,  it  is  far  better  that  that  should  take 
place  by  means  of  a  traverse  of  an  allegation  in  a  sci.fa.y  than  by  the 
Court  directing  an  issue  merely  to  try  them  as  independent  facts. 
Supposing,  therefore,  that  the  Court  may  issue  execution,  it  may  also 
issue  a  scufa.;  and  I  state  this  with  the  view  of  excluding  any  infer- 
ence that  I  either  concur  in  or  dissent  from  what  is  stated  to  be  the 
opinion  of  the  Common  Pleas.  Mr.  Peacock  asks  not  for  execution, 
but  for  a  sci.  fa.  I  am  clearly  of  opinion  that  he  is  entitled  to  have 
it,  and  this  rale  must  therefore  be  made  absolute.  As  to  the  decision 
of  the  Common  Pleas  which  has  been  mentioned  to  us,  to  the  effect 
that  they  could  not  issue  an  execution,  but  must  issue  a  sci.  fa.,  I 
think  it  is  extremely  possible  that  that  Court  did  not  decide  that  un- 
der no  circumstances  could  they  do  so.  If  they  can,  it  is  discretionary 
in  them  to  say  which  they  will  issue ;  and  on  the  present  occasion  I 
am  by  no  means  satisfied  that  a  sci.  fa.  would  not  be  the  course  best 
adapted  to  attain  the  *  ends  of  justice.  The  question  whether  execu- 
tion might  issue  or  not  certainly  forms  no  part  of  our  judgment,  but 
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it  may  be  observed  that  the  previous  'act,  the  7  &  8  Vict  c.  110, 
passed  in  September,  1844,  expressly  says,  in  its  68th  section,  that  the 
Court,  on  motion  or  summons,  may  direct  execution  u  without  any 
suggestion  or  sci.  fa.  in  that  behalf."  In  the  last  statute,  nothing  is 
said  about  suggestion  or  sci.  fa.,  and  it  may  be  that  the  legislature, 
having  once  enacted  in  distinct  terms  that  the  Court  may,  by  leave, 
permit  execution  to  issue  without  suggestion  or  sci.  fa.,  ana  after- 
wards having  used  the  language  of  the  section  before  us,  that  if  there 
cannot  be  found  sufficient  property  of  the  company  whereon  to  levy 
execution,  such  execution  may  be  levied  against  the  shareholders  by 
leave  of  the  Court  where  the  suit  shall  be  pending — it  may  be  that 
the  course  of  proceeding  to  which  I  have  alluded,  having  been  once 
adopted  in  express  terms,  the  legislature  considered  it  only  necessary 
to  use  such  terms  as  would  lead,  by  implication,  to  the  same  conclu- 
sion. We  need  not,  however,  decide  that  point  now ;  but  I  could  not 
express  my  concurrence  with  the  rest  of  the  Court  in  granting  this 
rule  without  guarding  against  any  prejudice  to  the  opinion  that  exe- 
cution might  be  without  a  sci.  fa. 

Parke,  B.  I  am  of  the  same  opinion.  The  only  question  is, 
whether  a  sci.  fa.  should  issue  in  this  case  —  that  is  all  Mr.  Peacock 
asks  for  —  and  on  the  affidavits  before  us  I  think  there  is  sufficient 
case  to  call  on  us  to  issue  one.  In  that  sci.  fa.,  I  apprehend  it  will  be 
necessary  to  state,  according  to  the  impression  of  this  Court  in  John- 
son v.  The  Bank  of  England,  that  which  must  come  as  preliminary 
matter  before  the  Court  exercises  its  jurisdiction  at  all  by  issuing  a 
sci.  fa*  against  a  person  who  has  not  paid  his  calls,  that  execution  at 
law  has  issued  against  the  property  of  the  company,  and  that  there 
has  not  been  found  whereon  to  levy.  That  is  a  preliminary  proceed- 
ing to  give  the  Court  jurisdiction  to  issue  execution  against  an  indi- 
vidual member  of  the  company.  This  Court  will  exercise  its  juris- 
diction according  to  their  notion  of  the  necessity  for  the  remedy,  and 
inquire  if  due  pains  have  been  taken  to  find  out  the  property  of  the 
company ;  and  therefore  part  of  our  inquiry  must  be  to  see  that  a 
former  execution  clearly  has  been  issued ;  and  a  prima  facie  case 
must  be  made  out  that  there  is  nothing  on  which  to  levy ;  on  that  we 
are  to  exercise  our  judgment  whether  a  sci.  fa.  ought  to  issue.  And 
to  exercise  that  jurisdiction  properly  in  this  case,  we  are  to  inquire 
whether  the  plaintiff's  debt  could  be  levied  on  or  satisfied  from  the  Irish 
property  of  this  company :  as  they  probably  have  more  in  Ireland 
than  in  this  country.  Now,  the  statement  of  Mr.  Emery  that  they 
had  no  property  at  all,  is  sufficient  to  warrant  us  in  awarding  this  pro- 
ceeding. Undoubtedly  that  sci.  fa.  will  state  that  Mr.  Emery  is  a 
partner  in  the  company,  who  has  not  paid  up  his  shares,  and  also  the 
amount  paid  on  each  respective  share ;  all  those  facts  will  be  stated 
in  the  sci.  fa.,  and  are  traversable  matters  to  be  decided  by  a  jury.  It 
is  enough  to  say  that  a  prima  facie  case  has  been  made  out,  and  this 
rule  must  therefore  be  made  absolute. 

Alderson,  8,    It  is  clear  that  there  i?  prima  focie  evidence  as  to 
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the  first  three  points ;  all  three  of  which  may,  if  Mr.  Emery  so  pleases, 
be  put  in  issue.  Then  as  to  the  fourth,  it  was  properly  much  argued  by 
Mr.  Slade,  and  I  thought  at  one  time  it  would  be  successful,  that  in  or- 
der to  found  the  jurisdiction  of  the  Court  we  must  be  satisfied  that  the 
point  might  be  raised  by  sci.  fa.  how  the  party  has  endeavored  in 
England  to  obtain  satisfaction  for  his  debt ;  but  that  is  in  truth  a  mat- 
ter for  the  discretion  of  the  Court,  as  the  issuing  of  the  sci.  fa.  must 
depend  on  whether  there  is  reasonable  evidence  of  property  elsewhere 
which  might  be  made  available  for  payment  from  the  funds  of  the  com- 
pany. If,  therefore,  it  had  appeared  that  there  was  abundance  of  prop- 
erty in  Ireland  which  the  party  ought  to  apply  for  to  get  there,  I  should 
say  there  ought  not  to  be  a  sci.  fa.  under  those  circumstances.  But  as 
it  appears  that  Mr.  Emery  made  a  speech  stating  that  there  was  no 
property  of  the  company  either  in  England  or  Ireland,  I  think  the  dis- 
cretion of  the  Court  will  be  rightly  exercised  in  acceding  to  the  plain- 
tiff's application. 

Platt,  B.  Not  only  should  the  sci.  fa.  go  because  it  may  go,  but, 
in  my  judgment,  because  it  must,  and  as  otherwise  great  inconve- 
nience would  always  arise.  The  facts  in  litigation  between  parties 
ought  to  be  tried  by  a  jury  without  the  intervention  of  an  issue, 
which  is  not  pointed  out  by  this  statute  ;  they  should  not  be  tried  by 
the  Court,  for  it  is  not  our  duty  to  try  those  facts  —  our  duty  is  to  ex- 
plain the  law,  and  the  jury  are  the  proper  persons  to  try  facts.  As  to 
issuing  a  sci.  fa.  in  cases  like  the  present,  there  is  no  difficulty.  A 
sci.  fa.  is  in  a  certain  sense  an  original  action,  but  here  it  is  in  truth  a 
continuation  of  an  original  cause  —  it  is  a  sci.  fa.  on  a  judgment : 
which  is  a  continuance  of  the  old  cause,  giving  the  party  against 
whom  it  takes  place  an  opportunity  of  traversing  the  facts  therein 
stated.  I  think,  therefore,  that  this  sci.  fa.  should  go ;  the  facts  be- 
fore us  are,  in  my  judgment,  quite  sufficient  to  award  some  proceed- 
ing against  Mr.  Emery,  and  this  rule  must  therefore  be  made  abso- 
lute. —  Rule  absolute. 


Prescott  v.  Hadow.1 

November  12,  1850. 

Joint-stock  Companies  Winding-up  Act,  11  Sf  12  Vict  c.  45. 

When  a  Judge's  order  u  made  under  the  Joint-stock  Companies  Winding-up  Act,  11  &  12 
Vict  c  45,  to  stay  proceedings  until  after  the  plaintiff  shall  have  "  made  or  exhibited 
proof"  of  his  debt  or  demand  before  the  Master  in  Chancery;  on  allowance  of  that  proof 
by  the  Master  in  Chancery  the  power  of  the  Judge  to  stay  proceedings  is  at  an  end. 

Qttcere,  whether  for  this  purpose  allowance  of  proof,  or  any  other  act,  is  necessary  to  be  done 
by  the  Master  in  Chancery. 


i  20  Law  J.  Rep.  (n.  b.)  ExcL  18.    14  Jar.  1049. 
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J.  R.  Clarke  had  obtained  a  rale  to  rescind  an  order  of  Manle,  J. 
This  was  an  action  of  assumpsit  against  the  defendant  as  contribu- 
tory to  and  shareholder  in  the  Royal  Bank  of  Australia.  After  it 
was  commenced,  an  order  was  made  by  Knight  Bruce,  V.  C,  under 
the  Joint-stock  Companies  Winding-up  Acts  of  1848  and  1849,  for 
winding  up  the  affairs  of  the  company ;  and  on  the  25th  April  an 
official  manager  was  appointed.  On  the  15th  June  an  order  was 
made  by  Alderson,  B.,  to  stay  proceedings  until  after  the  plaintiffs 
should  have  "made  or  exhibited  their  proof"  before  the  Master  in 
Chancery.  On  the  17th  June,  the  plaintiffs  accordingly  carried  in 
and  exhibited  their  claim,  which  was  allowed  and  admitted  on  the 
3d  July :  and  on  the  25th,  Maule,  J.,  on  summons  taken  out  by  the 
plaintiffs,  made  the  following  order :  "  On  hearing,  Ace.,  I  order  that 
this  cause  be  tried  in  its  turn,  and  that  the  stop  order  entered  in  the 
Marshal's  book  and  list  of  causes  be  removed,  the  plaintiffs  having 
exhibited  their  proof  to  the  Master,  pursuant  to  the  order  of  Baron 
Alderson,  dated  the  15th  June." 

Bramwett  showed  cause.  The  question  is  whether  the  plaintiffs 
have  complied  with  the  requisitions  of  the  Joint-stock  Companies 
Winding-up  Act,  11  &  12  Vict  c  45,  s.  73,  which  enacts,  that 
"  After  the  first  appointment  of  an  official  manager  no  creditor  or 
other  person  shall,  except  so  far  as  the  Master  shall  permit,  have 
power  to  commence  or  to  proceed  with  any  action  against  the  official 
manager  or  against  the  company,  or  any  other  person  representing 
the  same,  or  who  is  sued  as  a  contributory  thereof,  until  after  proof, 
or  exhibiting  or  making  such  proof  as  he  may  be  able,  of  his  debt  or 
demand  before  the  Master,  as  hereinafter  mentioned ;  and  it  shall  be 
lawful  for  any  Judge  of  the  Court  in  which  such  action  shall  be 
pending,  upon  summons  taken  out  before  him  for  that  purpose,  to 
order  that  all  further  proceedings  in  such  action  shall  be  stayed  until 
after  such  proof  shall  have  been  made  or  exhibited  before  the  Master." 
The  right  to  sue  the  contributory  to  the  company  is,  therefore,  only 
suspended  until  proof  of  the  plaintiff's  claim  has  been  made  or  ex- 
hibited before  the  Master  in  Chancery ;  which  was  done  in  this  case 
before  the  Judge's  order  removing  the  stop  to  the  action.  The  object 
of  this  enactment  was  to  prevent  collusion,  by  compelling  all  persons 
having  claims  against  the  company  to  prove  them  before  the  Master, 
and  thus  enable  him  to  declare  the  proper  dividend.  This  is  not  like 
a  proceeding  in  bankruptcy,  where  the  debtor  obtains  a  certificate  dis- 
charging him  from  the  debt.     [He  was  then  stopped.] 

X  R.  Clarke,  in  support  of  the  rule.  The  73d  section  of  this  statute 
must  be  construed  in  connection  with  its  general  provisions,  and 
being  so  construed  the  words  "  proof  made  or  exhibited  "  must  be 
taken  to  mean  not  the  simple  fact  of  offering  proof  before  a  Master 
in  Chancery,  (whether  the  same  be  allowed  by  him  or  not;)  but  that 
the  plaintiff  has  also  taken  some  reasonable  steps  to  procure  payment 
of  his  debt  from  the  fund  mentioned  in  the  act  The  object  of  the 
statute  was  to  point  out  a  mode  of  winding  up  the  affaire  of  in- 
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solvent  joint-stock  companies,  and  provide  a  fund  for  the  payment  of 
their  debts.  The  5th  section  enumerates  the  cases  in  which  a  con- 
tributory is  entitled  to  present  a  petition  for  a  dissolution  and  wind- 
ing-up of  a  company ;  the  5th  head  of  which  is,  "  If  any  action  shall 
have  been  brought  in  any  of  her  Majesty's  Courts  of  Record  against 
any  contributory  of  a  company  for  any  debt  or  demand  which  shall 
be  due  or  claimed  to  be  due  from  or  by  such  company,  and  such 
company  shall  not,  within  ten  days  after  notice  in  writing  by  such 
contributory  of  such  action  shall  have  been  served  upon  the  company 
in  manner  hereinbefore  directed  with  respect  to  any  judgment-debt, 
have  paid,  secured,  or  compounded  for  such  debt  or  demand,  or  have 
otherwise  procured  such  action  to  be  stayed,  or  shall  not  have  in- 
demnified the  defendant  to  his  satisfaction  against  such  action,  and 
all  costs,  damages,  and  expenses  to  be  incurred  by  him  by  reason  of 
the  same"  The  29th  section  vests  all  the  assets  of  the  company  in 
the  official  manager ;  who  by  sect  34  is  to  pay  its  debts  out  of  the 
fund  thus  provided.  By  the  50th  section,  after  the  appointment  of 
an  official  manager,  all  actions,  suits,  and  other  proceedings  by  the 
company,  whether  against  contributories  or  not,  shall  be  prosecuted 
in  his  name  as  nominal  plaintiff  on  behalf  of  the  company :  and  by 
the  52d  section,  in  all  actions,  suits,  or  other  proceedings  pending 
against  the  company,  his  name  shall  be  substituted  for  that  of  the 
defendant  The  60th  section  then  enacts,  that  "  no  action,  suit,  or 
other  proceeding  in  any  of  her  Majesty's  Superior  Courts  at  West- 
minster or  Dublin  shall  be  instituted  or  brought  or  proceeded  with  by  the 
official  manager,  whether  against  a  contributory  of  the  company  or  any 
debtor  or  other  stranger  thereto,  but  with  the  leave  or  according  to 
the  general  direction  of  the  Master,  to  be  obtained  in  that  behalf  by 
the  official  manager,  who  shall  accordingly  apply  for  the  same ;  and 
that  no  such  action,  suit,  or  other  proceeding  shall  be  proceeded  with 
if  the  Master  shall,  by  writing  under  his  hand,  direct  that  the  same 
shall  be  stayed  or  discontinued :  provided  always,  that  the  want  of 
such  leave  as  aforesaid  shall  not  be  set  up  as  or  in  any  wise  consti- 
tute a  defence  to  any  such  action,  suit,  or  other  proceeding."  The 
66th  empowers  the  official  manager  to  claim  any  balance  due  from 
contributories:  by  the  74th  the  creditors  of  the  company  making 
proof  of  their  debts  before  the  Master  shall  make  proot  in  the  same 
manner  as  debts  are  allowed  to  be  proved  in  bankruptcy :  and  the 
83d  and  84th  provide  a  mode  for  making  calls  on  the  contributories  to 
supply  a  fund  for  paying  the  debts  of  the  company.  Actions  against 
contributories  to  a  company  differ  from  other  actions  in  this,  that  they 
are  parties  between  whom  and  the  plaintiff  there  is  no  privity,  and  who 
are  liable  solely  in  respect  of  holding  shares  in  the  company,  and  one 
object  of  the  statute  was  to  protect  them  against  such  actions.  If  it 
be  objected  that  this  is  construing  the  words  "  proof  made  or  ex- 
hibited" in  a  sense  different  from  their  primary  one,  the  answer  is 
that  Courts  of  law  constantly  expound  the  wonls  of  acts  of  Parlia- 
ment in  different  senses  as  circumstances  require.  Thus  the  expres- 
sion "  execution  made,  had,  or  levied,"  means  sometimes  the  issuing 
of  a  writ,  sometimes  the  delivery  of  it  to  the  sheriff,  sometimes  the 
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actual  seizure  of  the  goods,  and  sometimes  the  actual  sale  of  them 
and  realization  of  the  proceeds.  So  "  goods  for  exportation n  has 
been  construed  to  extend  to  goods  brought  coast-wise  to  London : 
and  the  word  u  insolvent "  is  understood  by  the  Courts  sometimes  in 
its  popular  and  at  others  in  its  technical  sense.  [Pollock,  C.  B.  —  My 
brother  Alderson  suggests  this  —  suppose  a  statute  were  to  direct 
that  if  the  defendant  in  an  action  became  bankrupt,  proceedings 
should  be  stayed  until  proof  were  made  of  the  plaintiff's  debt,  would 
that  mean  until  the  plaintiff  received  his  share  of  a  dividend  ?]  That 
would  depend  on  the  language  of  the  statute  taken  all  together. 
This  statute  is  in  pari  materia  with  the  7  &  8  Vict.  c.  110,  the  object 
of  each  being  to  render  certain  public  companies  liable  in  a  particu- 
lar way.  Now  the  68th  section  of  that  statute  enacts  that  execution 
shall  not  be  issued  against  any  shareholder  without  leave  of  the 
Court ;  and  the  Courts  never  grant  permission  for  this  purpose  unless 
the  plaintiff  shows  that  he  has  taken  reasonable  pains  to  obtain  his 
remedy  out  of  the  funds  of  the  company.  .  In  Thompson  v.  The  Uni- 
versal Salvage  Company,  6  Dowl.  &  L.  465,  s.  c.  18  Law.  J.  Rep.  (n.  s.) 
Exch.  242,  Parke  B.,  in  delivering  his  judgment,  speaking  of  this  statute, 
says,  "  The  73d  section  renders  it  necessary  that  all  the  creditors  of 
an  insolvent  company  should,  in  the  first  instance,  prove  their  debts 
before  a  Master  in  Chancery,  and  endeavor  to  obtain  payment 
through  him."  And  Alderson,  B.,  says,  "  It  would  be  unjust  to  per- 
mit the  plaintiff  to  proceed  against  these  individual  shareholders  as 
long  as  the  funds  of  the  company  remain  unexhausted."  \  Alderson, 
B.  —  There  the  Court  was  exercising  a  discretion  vested  in  it  by 
statute.  Here  we  are  called  on  to  lay  down  a  rule  of  right.]  The 
present  proceeding  being  but  a  substitute  for  equitable  jurisdiction  in 
Chancery,  the  Court  should  exercise  a  reasonable  discretion. 

Pollock,  C.  B.  The  question  is  whether  we  are  to  stay  proceed- 
ings between  these  parties,  the  plaintiffs  having  thus  far  complied 
with  the  stat  11  &  12  Vict.  c.  45,  that  they  have  made  or  exhibited 
proof  of  their  claim  before  the  Master  in  Chancery.  Even  in  the 
absence  of  the  58th  section  I  should  have  had  no  doubt  whatever  on 
the  subject.  It  is  an  established  general  rule  in  all  questions  arising 
on  the  construction  of  statutes,  never  to  take  away  a  common  law 
right  of  the  subject  unless  it  is  very  clear,  so  clear  as  -to  leave  no 
doubt,  that  the  Legislature  so  meant.  In  order,  however,  to  see  what 
this  statute  intended,  let  us  look  to  the  58th  section,  which  enacts 
that  "  except  as  is  by  this  act  expressly  provided,  nothing  in  this  act 
contained,  nor  any  petition  or  order  under  the  same  for  the  dissolu- 
tion and  winding-up  or  for  the  winding-up  of  any  company,  shall  ex- 
tend or  enlarge,  diminish,  prejudice,  or  in  any  wise  alter  or  affect  the 
rights  or  remedies  of  creditors,  or  other  persons  not  being  cohtributories 
of  the  company,  or  the  rights  or  remedies  of  creditors  being  also 
contributories,  but  being  creditors  of  the  company  upon  a  distinct 
and  independent  account,  whether  against  the  company  or  against 
any  of  the  contributories  of  the  same,  nor  the  rights  or  remedies  of  the 
company  against  any  contributories  or  other  persons,  nor  shall  alter  or 
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affect  any  contracts  or  engagements  entered  into  by  or  with  the 
company,  or  any  person  acting  on  behalf  of  the  saipe,  previously 
to  any  such  petition,  nor  any  actions,  suits,  or  other  proceedings 
pending  at  the  date  of  such  petition."  Mr.  Clarke  has,  therefore,  not 
merely  to  satisfy  us  that  what  he  contends  for  is  reasonable,  and  in- 
tended by  the  statute,  but  that  it  is  expressly  provided  by  it,  i.  e.  if 
not  actually  expressed,  yet  so  clearly  intended  that  the  Court  may 
see  it  to  have  been  the  meaning  of  the  Legislature  —  a  -conclusion 
which  I  should  very  reluctantly  adopt.  The  58th  section  requires  not 
merely  that  counsel  should  persuade  us  that  the  proceeding  for  which 
he  argues  was  intended,  but  that  what  was  intended  is  actually  ex- 
pressed. In  my  judgment  it  is  quite  clear  that  it  is  not  expressed, 
and  I  think  it  was  not  intended. 

Parke,  B.  I  agree.  The  question  turns  on  the  73d  section  of  the 
11  &  12  Vict.  c.  45,  which  empowers  a  Jucjge  to  stay  proceedings 
upon  summons  taken  out  before  him  for  that  purpose,  until  after  proof 
ol  his  debt  shall  have  been  "  made  or  exhibited "  by  a  plaintiff  be- 
fore the  Master  in  Chancery.  The  Judge  has  no  power  by  this  section 
to  stay  proceedings  unless  under  one  of  two  states  of  circumstances, 
"  proof  made  "  or  "  proof  exhibited,"  by  the  former  of  which  is  meant 
until  the  Master  has  received  and  allowed  the  proof  brought  before 
him,  and  by  the  latter  until  the  creditor  has  given  to  the  Master  all  the 
proof  he  can  of  his  right  to  be  paid,  as  against  the  company.  In 
either  of  these  cases  the  Judge  has  power  to  interfere ;  and  before  the 
creditor  can  be  allowed  to  go  on  with  his  proceedings  in  his  action, 
one  of  those  two  things  must  be  done.  After  proof  has  been  made 
or  exhibited,  no  power  to  stay  proceedings  is  vested  in  the  Judge  by 
this  act.  Then  the  58th  section  says  that  the  rights  of  creditors  are 
not  to  be  restricted  except  where  it  is  so  expressly  provided  in  the  act ; 
and  it  is  impossible  to  say  that  there  is  any  such  provision  affecting 
the  express  rights  of  the  plaintiffs  here.  The  power  of  the  Judge  is, 
therefore,  at  an  end  so  soon  as  the  Master  has  before  him  the  proof 
thus  made  or  exhibited ;  the  effect  of  which  will  be  to  secure  a  means 
of  enabling  the  Master  to  ascertain  the  number  of  the  creditors  of  the 
company,  and  restrain  any  action  brought  by  any  of  them  until  the 
names  of  all  are  known  to  him.  He  is  then  empowered  to  administer 
the  assets  of  the  company ;  and  by  the  above  means  can  see  what 
calls  will  be  required  to  meet  the  claims  against  it  It  appears  to  me, 
therefore,  that  on  the  words  of  the  enactment  before  us,  the  plaintiff 
creditor  has  now  a  right  to  go  on  with  this  action ;  and  I  cannot  find 
any  clause  in  the  statute  to  induce  me  to  put  on  these  words  any  other 
than  their  ordinary  construction.  The  case  of  Thompson  v.  The  Uni* 
versal  Salvage  Company  is  quite  different  from  the  present  That 
case  depended  on  the  7  &  8  Vict  c.  110.  The  plaintiff  there  had  ob- 
tained a  verdict  and  judgment  against  a  joint-stock  company  within 
that  statute,  and  on  his  applying  under  the  68th  section  to  have  execu- 
tion against  a  member  without  suggestion  or  scufa.}  he  was  obliged  to 
satisfy  the  Court  that  he  had  had  recourse  to  all  proper  means  to  ob- 
tain satisfaction  for  his  debt  from  the  assets  of  the  company,  by 
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making  or  exhibiting  proof  of  it  before  the  Master,  under  the  11  &  12 
Vict  c  45.  That  was  our  construction  of  that  Bection  of  that  statute. 
Under  the  present  statute  an  action  can  only  be  stayed  by  virtue  of  the 
73d  section,  by  which  a  limited  power  to  do  so  is  given  to  a  Judge  in 
one  of  two  events,  viz.,  proof  made  or  proof  exhibited ;  i.  e.  until  the 
plaintiff  has  sought  to  obtain  payment  of  his  debt  by  doing  all  he 
could  to  satisfy  the  Master  of  its  existence. 

Alderson,  B.  I  am  of  the  same  opinion,  with  one  exception.  I 
quite  agree  that  the  73d  section  must  be  construed  according  to  its 
plain  words ;  but  I  doubt  if  allowance  of  proof  by  the  Master  in 
Chancery  is  at  all  essential  to  its  operation.  And  my  reason  for  that 
is,  because  that  section  says  the  proceedings  are  to  be  stayed  until 
after  proof  of  the  plaintiff's  debt  or  demand  shall  have  been  "made  or 
exhibited  before  the  Master ;"  and  the  74th  section  says  that  the  proof 
of  the  debts  or  demands  of  creditors  of  companies  shall  be  made  before 
the  Master  "  by  deposition  cf  affidavit ;"  and  the  75th  section  says  that 
"the  Master  shall,  upon  proof  made  or  offered  and  exhibited  before  him 
of  the  debts  and  demands  due  or  claimed  from  or  against  the  com- 
pany, or  any  of  them,  either  allow  or  disallow,  or  allow  as  claims  only, 
such  debts  and  demands  respectively,  according  to  the  nature  of  the 
case  and  of  the  proofs  adduced  or  exhibited  before  him,  and  shall,  by 
writing  under  his  hand,  declare  such  allowance  and  disallowance,  or 
such  allowance  as  claims  only ; "  so  that  proof  must  have  been  made 
before  allowance.  I  therefore  construe  the  words,  "  proof  made  or 
exhibited,"  thus :  proof  "  made  "  means  that  the  deposition  shall  have 
been  laid  before  the  Master,  together  with  every  thing  necessary  to 
complete  the  proof;  and  "  exhibited"  a  tender  of  that  which  is  to  be 
afterwards  completed  by  deposition.  All  that,  however,  makes  no 
difference  as  to  this  rule,  because  here  both  the  proof  has  been  offered 
and  allowance  of  it  made.  The  Judge  has,  therefore,  no  power  what- 
ever to  stay  the  proceedings  beyond  that  limited  time,  (which  I  did  in 
this  case,)  and  that  time  having  elapsed,  his  power  lasts  no  longer.  It 
would  be  a  direct  interference  with  the  58th  section,  if  we  were  now  to 
stay  proceedings ;  for  the  73d  section  says  that  they  shall  only  be  stayed 
for  a  limited  time,  and  the  58th  section  says  that,  except  as  expressly 
provided  by  the  act,  the  rights  of  a  creditor  shall  not  be  affected  by  it 

Platt,  B.  I  quite  concur  with  my  brother  Parke,  except  so  far  as 
qualified  by  my  brother  Alderson ;  for  no  act  of  the  Master  is  at  all 
necessary  in  such  a  case.  The  act  of  making  or  exhibiting  proof  is 
all  that  is  required ;  the  74th  section  points  out  how  that  is  to  be  done ; 
and  when  that  is  done,  the  stay  of  proceedings  is  at  an  end.  Much 
argument  has  been  spent  on  Thompson  v.  The  Universal  Salvage  Com* 
pony ;  but  that  case  is  not  confined  to  insolvent  companies,  and  would 
have  been  decided  in  the  same  way,  if  the  company  there  had  been 
solvent;  for  the  return  of  nulla  bona  made  to  thejflL  fa.  against  the 
company  would  not  have  sufficed  to  induce  us  to  issue  execution 
against  other  parties,  as  the  Court  required  to  be  satisfied  that  there 
had  been  a  bona  fide  execution  and  attempt  to  recover  against  the 
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funds  of  the  company.  The  present  case*  however,  depends  entirely 
on  the  language  of  the  73d  section  of  the  11  &  12  Vict  a  45,  which 
is  as  plain  as  language  can  be.  —  Rule  discharged. 


Ely  v.  Moule  and  Tombs.1 

December  6, 1850. 

County  Court  —  9  Sf  10  Vict.  c.  95  — Judgment —  Service. 

Where  a  party  who  has  been  duly  summoned  to  answer  a  plaint  in  41  County  Court  holdcn 
under  the  9  &  10  Vict  c.  95,  fails  to  appear,  on  which  the  cause  is  heard  in  his  absence  and 
judgment  given  against  him,  and  drawn  up  to  pay  the  plaintiff's  demand  with  costs  forth- 
with, execution  may  issue  immediately  without  previous  service  of  the  judgment 

This  was  an  action  of  trespass  against  two  defendants,  Moule  and 
Tombs,  for  breaking  and  entering  the  plaintiff's  dwelling-house,  seiz- 
ing and  taking  his  goods  and  chattels,  and  converting  the  same.  The 
defendant  Moule  pleaded,  first,  not  guilty ;  secondly,  that  the  goods 
were  not  the  goods  of  the  plaintiff;  thirdly,  that  no  notice  of  action 
had  been  given  as  required  by  the  County  Courts  Act,  9  &  10  Vict. 
c  95 ;  and,  fourthly,  that  the  defendant  had  levied  his  plaint  in  the 
County  Court  of  Worcestershire  holden  at  Droitwich,  against  the 
plaintiff,  for  the  recovery  of  a  debt  of  18/.  13s.  6rf,:  that  the  plaintiff, 
being  duly  summoned,  did  not  appear,  whereupon  the  defendant  re- 
covered judgment  for  that  amount,  together  with  3Z.  18s.  6d.  costs, 
which  said  sums  were  by  the  Court  ordered  to  be  paid  forthwith  to  the 
clerk  of  the  Court  at  his  office  at  Droitwich :  that  the  plaintiff  dis- 
obeyed the  said  order  in  this,  that  he  did  not  pay  the  said  sums,  &c., 
or  either  of  them,  or  any  part  thereof,  to  the  clerk  of  the  said  Court 
at  his  office  in  Droitwich  aforesaid,  forthwith,  but  wholly  omitted  so 
to  do ;  whereupon,  and  after  default  made  in  such  payment,  the  said 
clerk,  at  the  request  of  the  defendant,  issued  a  ft.  fa.  under  the  seal 
of  the  Court,  as  a  warrant  of  execution  to  the  high  bailiff  thereof,  em- 
powering him  to  levy  on  the  goods  of  the  plaintiff:  by  virtue  of  which 
the  said  high  bailiff  entered  the  said  dwelling-house  and  seized  and 
took  the  said  goods,  and  levied  the  said  sum  of  money  by  distress  and 
sale,  &a  On  the  three  first  of  these  pleas  the  plaintiff"  took  issue ; 
and  to  Hie  fourth  replied  by  admitting  the  matters  of  record  therein 
referred  to,  with  a  traverse  de  injuria  absque  residuo  causce,  &a,  on 
which  the  defendant  joined  issue.  The  other  defendant,  Tombs,  was 
clerk  of  the  County  Court  at  Droitwich,  and  pleaded  similar  pleas,  on 
which  similar  issues  were  raised.  At  the  trial,  before  Williams,  J.,  it 
appeared  that  the  defendant  brought  his  plaint  against  the  now  plain- 
tiff in  the  County  Court  in  question,  which  came  on  to  be  heard  on 
the  13th  August,  1849 ;  when  the  now  plaintiff,  although  duly  sum* 

.— ■  '  ■  ■■■  ■  ■' 

1  20  Law  J.  Rep.  (w.  a.)  Exch.  29.    14  Jar.  1070. 
vol.  i.  42 
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moned,  not  appearing  to  answer  the  plaint,  the  cause  was  heard  in 
absence,  and  the  following  order  made :  — 

w  In  the  County  Court  of  Worcestershire  at  Droitwich. 

[l.  s.]     "  Between  John  Motile,  plaintiff,  and  John  Ely,  defendant. 

"  Upon  hearing  this  cause  at  a  Court  holden  at  the  Court-house, 
Droitwich,  on  the  13th  day  of  August  instant,  it  is  adjudged  that  the 
said  plaintiff  do  recover  against  the  said  defendant  the  sum  of  18/.  18s. 
dd.,  his  debt,  together  with  the  costs  of  suit,  amounting  to  the  sum  of 
32. 18s.  6A,  and  it  is  ordered  that  the  said  defendant  do  pay  the  same 
to  the  clerk  of  the  Court  at  his  office  in  Droitwich  forthwith. 

u  Given  under  the  seal  of  the  Court,  this  13th  day  of  August,  1849. 

u  By  the  Court. 
"  Samuel  Tombs,  Clerk. 

"  Attendance  at  the  office  from  ten  till  four  o'clock." 

The  plaintiff  lived  nearly  four  miles  from  Droitwich,  and  about  five 
P.  M.,  on  the  same  day,  the  bailiff  went  to  his  house  and  demanded 

Eayment,  and  on  his  refusing,  levied  execution  on  his  goods,  serving 
im  at  the  same  time  with  the  order  of  the  Court,  and  showing  him 
the  following  warrant: — 

u  No.  B.  142.     In  the  County  Court  of  Worcestershire  at  Droitwich. 

John  Moule,  plaintiff,  and  John  Ely,  defendant 

"  Whereas,  at  a  Court  holden  at  Droitwich  on  the  13th  August, 
1849,  within  the  jurisdiction  of  the  said  Court,  before  Benjamin  Par- 
ham,  Esq.,  the  Judge  of  the  said  Court,  the  plaintiff  by  the  consider- 
ation and  judgment  of  the  said  Court  recovered  against  the  said 
defendant  the  sum  of  1SL  135.  6dL,  for  a  certain  debt  before  that  time 
due  and  owing  to  the  said  plaintiff,  together  with  the  costs  of  suit  by 
the  said  plaintiff  in  that  behalf  expended ;  and  whereas,  the  said  de- 
fendant by  an  order  of  the  said  Court,  bearing  date  the  day  and  year 
aforesaid,  was  ordered  to  pay  the  said  debt  together  with  the  said  costs, 
amounting  together  to  the  sum  of  221. 12s.  forthwith ;  and  whereas, 
the  said  sum  of  221. 12s.  has  not  been  paid  to  the  said  plaintiff  pur- 
suant to  the  said  order :  these  are  therefore  to  require  and  order  you 
forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  defendant  wheresoever  they  may  be  found  within 
the  district  of  the  said  Court,  (excepting  the  wearing  apparel  and  bed- 
ding of  the  said  defendant  or  his  family,  and  the  tools  and  implements 
of  his  trade,  if  any,  to  tfoe  yafce  of  52.,)  the  said  sum  of  221. 12s.,  and 
also  the  costs  of  this  execution,  and  to  seize  and  take  any  money, 
bank-notes,  (whether  of  the  Bank  of  England  or  any  other  bank,)  and 
any  checks,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
securities  for  money  of  the  said  defendant  which  may  be  there  found, 
or  such  part  or  so  much  thereof  as  may  be  sufficient  for  the  satisfying 
/  of  this  execution,  and  the  costs  of  making  and  executing  the  same. 

"  Given  under  the  seal  of  the  Court  this  13th  August,  1849. 
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"  To  Francis  Wyatt  Dyer,  high  bailiff  of  the  said  Court  and  other 
the  bailiffs  thereof. 

"Debt, 18/.    13*.    6A 

Costs, 3      18       6 

Execution, 1        6       0 

23/.    18*.    Od. 

"  Notice. 

u  The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 

five  days  next  following  the  day  on  which  they  may  have  been  taken, 

unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 

defendant" 

Under  these  circumstances,  it  being  objected  that  the  execution  was 
premature  —  that  the  party  against  whom  it  issued  ought  to  have  been 
previously  served  with  the  order  of  the  Court  so  as  to  afford  him  rea- 
sonable opportunity  of  complying  with  it — a  verdict  was  taken  for 
the  plaintiff  on  all  the  issues  except  those  raised  by  the  pleas  of  justi- 
fication, with  leave  to  the  plaintiff  to  move  to  enter  the  verdict  for 
himself  on  those  issues.    The  damages  were  assessed  at  30/. 

Keating,  during  the  term,  having  obtained  a  rule  accordingly,  — 

Whateley  and  Gray  now  showed  cause.  The  justification  as 
pleaded  was  proved.  Nothing  is  alleged  in  the  plea  respecting  service 
of  the  order  of  the  Court ;  and  if  that  omission  renders  the  plea  bad, 
the  plaintiff's  remedy  must  be  by  motion  for  judgment  non  obstante 
veredicto.  \Alderson,  B.  —  Surely  that  is  involved  in  the  words 
u  order  "  and  "  disobey ;"  for  if  service  of  the  order  be  necessary  to  its 
validity,  it  must  have  been  served  before  it  could  be  disobeyed ;  and 
after  verdict  proof  of  the  service  must  be  taken  to  have  been  made  at 
the  trial  Parke,  B. — -Suppose  it  were  necessary  to  plead  a  Judge's 
order :  we  know  that  by  the  practice  it  must  be  served  before  it  be- 
comes binding,  so  that  if  an  issue  were  taken  whether  such  an  order 
was  obeyed,  that  would  probably  mean  that  the  Judge  signed  the  order, 
and  that  it  was  served  on  the  party ;  and  after  verdict  such  service 
would  be  presumed.  The  true  point  in  this  case  is,  whether  the  order 
in  question  is  at  all  like  orders  which  require  service.1  That  point  de- 
pends on  the  construction  of  the  9  &  10  Vict.  c.  95,  and  is  one  of 
immense  importance,  as  all  the  County  Courts  in  the  kingdom  issue 
execution  as  it  was  done  in  this  case.  No  previous  demand  of  this 
money  was  necessary,  and  if  it  even  were,  the  plaintiff's  refusal  to 
pay  dispensed  with  it.  The  94th  section  of  that  statute  enacts  that 
u  whenever  the  Judge  shall  have  made  an  order  for  the  payment  of 
money,  the  amount  shall  be  recoverable  in  case  of  default  or  failure 
of  payment  thereof  forthwith,  or  at  the  time  or  times  and  in  the  man- 
ner hereby  directed,  by  execution  against  the  goods  and  chattels  of  the 
party  against  whom  such  order  shall  be  made,"  &c.  And  by  the  80th 
section,  "  If,  on  the  day  named  in  the  summons,  &c.,  the  defendant 
shall  not  appear,  or  sufficiently  excuse  his  absence,  or  shall  neglect  to 
answer  when  called  in  Court,  the  Judge,  upon  due  proof  of  service 
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of  the  summons,  may  proceed  to  the  hearing  or  trial  of  the  cause  on 
the  part  of  the  plaintiff  only,  and  the  judgment  thereupon  shall  be  as 
valid  as  if  both  parties  had  attended."  Suppose  the  defendant  had 
appeared  in  the  County  Court  and  in  presence  of  the  Judge  refused 
to  pay,  and  an  order  to  pay  forthwith  were  made  against  him,  it  will 
hardly  be  contended  that  execution  on  that  order  might  not  issue 
against  him  at  once :  and  it  is  difficult  to  see  why  by  not  appearing 
he  is  to  be  in  a  better  situation.  The  object  of  the  statute  in  enabling 
the  Judge  to  order  immediate  payment,  was  to  prevent  parties  from 
rendering  execution  nugatory  by  removing  their  goods.  If  this  objec- 
tion is  to  prevail,  a  fresh  suit  would  arise  in  almost  every  case  relative 
to  the  sufficiency  of  the  notice  before  execution.'  Wboton  v.  Harvey, 
6  East,  75,  is  an  authority.  Under  the  42  Geo.  3,  c.  90,  which  en- 
ables a  magistrate  to  make  an  order  for  payment  of  servants'  wages 
in  certain  cases,  and  directs  that  "  in  case  of  refusal  or  non-payment 
of  any  sum  so  ordered  for  twenty-one  days  after  such  determination, 
he  may  issue  his  warrant  to  levy  the  same  by  distress  and  sale ;"  and 
gives  an  appeal  to  the  sessions :  the  twenty-one  days  having  elapsed 
between  the  making  of  the  order  before  the  appeal,  and  also  twenty- 
one  days  after  it  was  dismissed  before  the  warrant  of  distress  issued, 
it  was  held  that  the  magistrate  was  justified  in  issuing  the  distress 
order  without  proof  of  any  new  demand  of  the  money  subsequent  to 
the  order  of  Sessions  on  the  appeal 

Keating  and  Huddleston,  in  support  of  the  rule.  It  will  not  be 
necessary  to  contend  that,  under  some  part  or  other  of  this  statute, 
the  judge  of  a  county  Court  might  not  make  an  order  for  the  pay- 
ment of  money  forthwith,  so  as  to  put  in  default  a  person  circum- 
stanced as  the  plaintiff  is  here.  It  is  enough  to  say  that  whenever  he 
makes,  as  he  is  empowered  to  do  by  the  92d,  94th,  and  95th  sections, 
an  order  for  the  payment  of  money,  directing  either  the  manner  or 
place  of  payment,  or  the  party  to  whom  it  is  to  be  made,  that  order 
cannot  be  said  to  be  disobeyed  until  the  party  against  whom  it  is 
made  has  had  notice  of  it,  so  as  to  render  his  compliance  with  its 
requisitions  at  least  possible.  Such  orders  resemble  those  of  justices 
of  the  peace,  which  are  of  no  force  until  served.  Rex  v.  The  Justices 
of  Lancashire,  8  B.  &  Cr.  593 ;  Gibbs  v.  Stead,  Id.  528.  [ Parke,  B.  — 
The  fallacy  of  your  argument  consists  in  treating  this  as  a  judge's 
order  which  requires  to  be  served  before  it  becomes  binding.  On  the 
contrary,  this  is  the  judgment  of  a  Court  of  record  to  pay  so  much 
for  debt  and  so  much  for  costs,  and  that  that  payment  is  to  be  made 
into  Court  at  the  office  of  the  clerk  at  such  a  time,  otherwise  execu- 
tion. That  judgment  is  given  in  the  .constructive  presence  of  the 
defendant;  for  when  he  does  not  appear,  the  statute  enables  the 
Court  to  deal  with  the  case  as  if  he  were  present;  and  if  he  loses 
any  thing  by  not  being  there,  it  is  his  own  fault.  Alderson,  B.  — -  It  is 
on  that  principle  that  there  is  no  warrant  for  the  execution  of  a  man; 
because  the  sheriff  is  ordered  in  open  Court  to  do  it ;  or  is  supposed 
to  be  so  ordered.]  Even  if  the  defendant  were  present  at  the  hearing 
of  his  cause  in  the  County  Court,  he  would  not  know  the  amount  of 
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the  costs,  for  they  remain  unascertained  until  afterwards  taxed  by  the 
officer;  and  no  notice  of  taxation  is  given,  as  in  the  Superior  Courts. 
[Parke,  B.  —  We  must  presume  that  the  amount  of  the  costs  was 
stated  in  open  Court,  as  well  as  the  amount  of  the  debt.]  Taking 
this  to  be  a  judgment  of  a  Court,  still,  on  principle,  every  judgment 
ought  to  be  served.  \Alderson,  B.  —  Yes,  and  on  principle,  a  man 
should  give  notice  before  he  issues  a  writ  of  summons.  Persons 
have  said  so,  and  urged  how  unreasonable  it  is  to  sue  a  man  for  a 
debt  without  making  a  previous  demand  of  it  But  this  involves  a 
fee ;  so  that,  in  order  to  create  a  theoretical  perfection,  the  unhappy 
defendant  would  be  taxed  with  an  additional  charge.  In  some  few 
instances!  indeed,  injustice  might  arise  from  the  absence  of  such  a 
demand,  but  in  order  to  get  rid  of  that  vou  would  inflict  an  additional 
fee  on  every  defendant  in  thousands  of  causes.]  If  the  defendant  is 
not  served  with  a  judgment  he  will  be  saddled  with  the  much  heavier 
costs  of  execution.  By  the  78th  section  of  the  statute,  it  is  directed 
that  "  five  of  the  judges  of  the  Superior  Courts  of  common  law  at 
Westminster  shall  have  power  to  make  and  issue  all  the  general  rules 
for  regulating  the  practice  and  proceedings  of  the  County  Courts 
holden  under  this  act,  and  also  to  frame  forms  for  every  proceeding 
in  the  said  Courts  for  which  they  shall  think  it  necessary  that  a  form 
be  provided,  and  also  for  keeping  all  books,  entries,  and  accounts  to 
be  kept  by  the  clerks  of  the  said  Courts,  and  from  time  to  time  to 
alter  any  such  rules  or  forms ;  and  the  rules  so  made  and  the  forms 
so  framed  shall  be  observed  and  used  in  all  the  Courts  holden  under 
this  act."  Under  this  section  a  series  of  rules  and  forms  have  been 
drawn  up  by  the  judges ; 1  the  14th  of  the  former  of  which  directs 
that  the  preceding  rules,  except,  &a,  as  to  the  mode  of  service  of 
summonses  to  appear  to  a  plaint,  shall  apply  to  the  service  of  all 
summonses,  judgments,  orders,  notices,  and  processes  whatsoever, 
issuing  under  the  authority  of  the  said  act,  except  where  otherwise 
directed  by  the  said  act,  or  any  rule  under  the  authority  thereof. 
LPorke,  B.  —  I  have  a  difficulty  in  understanding  what  the  judges  who 
framed  those  rules  meant  by  service  of  judgments.  Whateley  here 
suggested  that  it  probably  related  to  the  judgments  in  case  of  debts 
obtained  by  fraud,  specified  in  the  99th  and  101st  sections  of  the 
statute.]  But  the  general  tenor  of  the  statute  as  well  as  the  rules 
framed  by  the  judges  show  that  the  adjudications  of  the  County 
Courts  were  not  intended  to  be  verbal  like  those  of  the  Superior 
Courts,  but  to  be  reduced  into  writing  in  the  form  of  orders.  This 
appears  from  the  language  of  the  94th  section ;  from  the  judge's  hav- 
ing drawn  up  a  written  form  of  order  for  the  payment  of  money, 
(Form  23,)  which  is  similar  to  the  present,  except  as  to  the  word 
"forthwith;"  and  from  the  schedule  (D)  of  the  statute  allowing  a  fee 
to  the  high  bailiff  for  "  serving  every  summons,  order,  or  subpoena, 
&c"  [Alderson,  B.  —  That  may  mean  intermediate  orders.]  The 
County  Courts  were  intended  for  the  administration  of  justice  among 
the  lower  and  ignorant  classes,  without  professional  assistance ;  and 
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supposing  a  defendant  present  in  Court  when  judgment  is  pro- 
nounced, he  could  not  be  expected  to  carry  away  all  the  particulars 
of  it  in  his  head,  especially  it  payment  were  directed  to  be  made  in 
a  complicated  series  of  instalments.  Besides,  the  terms  of  the  order 
in  this  case  directed  payment  to  be  made  at  the  office  of  the  clerk  of 
the  Court  between  ten  and  four,  but  it  was  not  served  until  a  time  of 
day  which  rendered  compliance  impossible  until  the  next  morning* 
[Alderson,  B.  —  If  the  plaintiff  had  paid  the  money  to  the  bailiff  when 
he  came  with  the  execution,  it  would  no  doubt  have  been  accepted, 
and  the  bailiff  would  be  his  agent  to  carry  the  money  to  the  clerk  of 
the  Court] 

Parke,  B.  This  rule  must  be  discharged.  I  had  considerable 
reluctance  in  granting  it,  and  only  consented  in  order  that  a  question 
so  materially  affecting  the  practice  of  the  County  Courts  might  be 
deliberately  considered.  It  is  one,  no  doubt,  of  very  great  importance ; 
for  if  the  plaintiff's  counsel  were  to  succeed  in  supporting  their  ob- 
jection, the  consequences  would  be  very  serious.  If  nothing  can  be 
done  under  an  adjudication  of  a  County  Court,  until  there  has  been 
regular  service  of  an  order,  it  would  be  the  means  of  creating  great 
expense  in  endeavoring  to  serve  such  orders,  and  would  give  defend- 
ants an  opportunity  to  escape  payment  by  removing  their  goods  be- 
fore execution  could  be  levied.  It  is  therefore  very  fit  to  consider  if 
such  be  the  true  construction  of  the  statute.  On  full  consideration 
of  the  question  both  on  the  argument  to-day  and  since  the  rule  to 
show  cause  was  granted,  I  think  there  was  no  necessity  to  serve  that 
order.  For  it  is  nothing  but  a  judgment  of  the  Court ;  and  in  all 
Courts  the  suitors  of  the  Court  are  to  take  notice  of  judgments  there 
given  without  any  notice  served  upon  them ;  and  by  the  80th  section 
of  this  statute,  a  person  who  has  been  summoned  to  the  County 
Court,  and  neglects  to  attend,  puts  himself  in  precisely  the  same  posi- 
tion as  if  he  were  personally  present  at  the  hearing  of  the  cause.  It 
seems  to  me  that  this  order  directing  the  plaintiff  to  recover  a  certain 
sum  with  costs,  specifying  the  time  and  place  of  payment,  is  in  the 
nature  of  a  judgment,  not  of  a  rule,  and  therefore,  on  the  principle 
already  stated,  all  parties  who  are  bound  to  take  notice  of  judgments 
in  a  Court  are  also  bound  to  take  notice  of  the  amount  of  the  sums 
adjudged  to  be  paid,  and  of  the  times  specified  for  payment,  and  if 
they  do  not  comply  with  a  judgment  by  paying  within  the  time  spe- 
cified, the  Court  is  authorized  under  the  94th  section  to  issue  execu- 
tion. Now  here  the  judgment  of  the  Court  is,  that  the  plaintiff 
recover  his  debt  with  costs ;  by  order  of  the  Court  part  of  the  judg- 
ment is  that  they  are  to  be  paid  "  forthwith,"  and  then  on  neglect  of 
the  opposite  party,  who  is  presumed  to  be  present,  for  his  not  appear* 
ing  is  equivalent  to  it,  to  pay  those  sums,  he  is  liable  to  have  his 
goods  taken.  It  is  said,  however,  that  the  judges  in  one  of  the  rules 
which  they  have  framed  under  the  authority  of  this  act,  have  sup- 
posed that  there  are  cases  where  judgments  are  to  be  served.  Those 
rules  so  framed  by  the  judges  are  not  a  judicial  exposition  by  them  of 
the  statute,  and  do  not  bind  us  as  if  pronounced  in  open  Court  after 
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having  heard  an  argument  on  both  sides ;  although  no  doubt  their 
opinion  would  lead  us  to  consider  well  the  statute  before  coming  to  a 
decision.  The  rule  referred  to  supposes  that  there  are  cases  where 
orders  are  to  be  served,  and  where  judgments  may  require  to  be 
served.  As  to  orders,  I  feel  no  difficulty  that  if  the  Judge  of  the 
County  Court  chooses  after  judgment  to  vary  by  a  subsequent  order 
the  time  of  payment  specified  in  a  judgment,  that  order,  like  a  rule 
of  the  Superior  Courts,  must  be  served,  and  differs  in  that  respect 
from  a  judgment  pronounced  in  a  Superior  Court  I  have  looked  in 
vain  through  the  statute  for  a  case  where  service  is  required  of  a. 
judgment.  It  may  be  that  the  Judges  speaking  of  all  possible  cases* 
considered  there  might  be  some  such,  e.  g.  a  Judge  of  the  County 
Court  might  order  money  to  be  paid  by  the  absent  party  within  a 
certain  time  after  service  of  the  judgment  upon  him.  I  think  what 
is  here  called  an  order  is  in  truth  part  of  the  judgment,  and  every 
suitor  must  take  notice  of  it  There  is  a  well-known  distinction 
-which  may  illustrate  this — where  warrants  of  commitment  are  pro- 
nounced sedente  curia,  they  are  addressed  to  the  officer  of  the  Court, 
and  there  is  no  occasion  for  any  written  warrant,  for  every  one  pres- 
ent must  take  notice  of  them ;  but  if  not  awarded  in  open  Court 
they  cannot  be  by  parol,  and  there  must  be  a  regular  warrant  Here 
I  think  the  proceeding  is  in  the  nature  of  a  judgment,  of  which  the 
defendant  had  constructive  notice,  and  has  disobeyed :  and  I  am  glad 
to  be  able  to  come  to  this  conclusion,  for  if  proceedings  in  Coujity 
Courts  are  to  be  entangled  with  all  the  formalities  suggested  by  the 
plaintifPs  counsel,  their  jurisdiction  would  be  much  less  satisfactory, 
and  greater  difficulties  would  be  thrown  in  the  way  of  plaintiffs  re- 
covering their  debts  in  those  Courts. 

Alderson,  B.  I  am  of  the  same  opinion.  I  have  a  great  respect 
for  the  authority  of  the  Judges  who  drew  up  those  rules ;  and  think 
that  in  the  one  which  has  been  referred  to  they  acted  ex  majori  catir 
tela  —  they  would  not  decide  that  in  the  working  of  the  act  there 
might  not  be  some  case  in  which  it  would  be  necessary  to  serve  a 
judgment,  and  they  therefore  directed  that  if  such  a  step  should  be 
necessary  the  judgment  should  be  served  in  a  given  way.  That  was 
a  much  more  convenient  course  than  elaborately  to  go  through  the 
act  in  order  to  see  if  there  were  any  such  case.  If  there  were  no  pro- 
vision made  for  service  in  such  a  case,  it  would  be  a  casus  omissus ; 
and  there  may  be  such  a  case,  as  for  example,  if  an  order  were  made 
to  vary  a  judgment  already  given,  it  might  be  contended  that  it  was 
a  judgment  or  an  order ;  so  the  Judges  said  at  once,  if  it  is  to  be 
served  it  must  be  served  in  a  given  way.  I  do  not  think  they  are  to 
be  taken  as  deciding  judicially  in  the  affirmative  that  it  is  a  judgment, 
but  if  required  to  be  served  let  it  be  in  that  manner.  As  to  the  ques- 
tion in  general,  we  ought  to  make  these  Courts  accord  with  those  of 
the  Superior  Courts  in  this,  that  persons  must  take  notice  of  what 
passes  in  open  Court ;  and  although  there  are  evils  attendant  on  the 
adoption  of  this  principle,  yet  the  general  good  effect  of  it  will  vastly 
overbalance  them. 
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•  Platt,  B.  In  my  opinion  also  it  was  not  necessary  to  serve  this 
older  or  judgment.  For  although  taking  on  itself  the  name  of  an 
order,  it  is  still  neither  more  nor  less  than  a  judgment  of  the  County 
Court  on  hearing  the  matter  brought  before  them.  It  is  remarkable 
that  throughout  this  statute  nothing  is  said  about  the  service  of  any 
judgment—- nothing.  But  with  respect  to  the  service  of  proceedings 
it  is  not  silent,  for  with  respect  to  the  very  commencement  of  a  suit, 
the  59th  section,  after  stating  that  a  plaint  shall  be  levied,  says 
there  shall  also  be  a  summons  stating  the  subject  of  the  action,  and 
that  it  "  shall  be  served  on  the  defendant  so  many  days  before  the  day 
cm  which  the  Court  shall  be  holden  at  which  the  cause  is  to  be  tried." 
So  again,  in  proceeding  to  recover  possession  of  premises  by  eject* 
ment,  for  which  jurisdiction  is  given  to  the  Court  in  the  case  of  small 
tenements  by  the  122d  section :  there  a  summons  is  first  of  all  issued 
to  the  party  intended  to  be  sued,  and  on  proof  of  service  of  it  the 
Court  is  authorized  to  issue  a  warrant  to  the  bailiff  to  give  the  plain- 
tiff possession  at  the  end  of  seven  and  not  more  than  ten  days  from 
the  date  thereof.  There  is  no  service  of  any  order  of  the  Court,  but 
the  warrant  goes  immediately  to  take  possession  of  the  premises, 
limiting  the  bailiff  to  a  certain  period  within  which  he  is  to  do  the 
act.  But  then  it  is  said  the  defendant  is  not  sufficiently  protected,  if 
this  execution  can  immediately  issue  against  his  goods.  Not  so,  for 
by  the  106th  section  a  protection  is  thrown  around  any  person  against 
whom  execution  shall  issue,  by  giving  him  the  opportunity  within 
five*  days  of  paying  the  money  and  saving  his  property —  a  protection 
which  he  would  not  have  under  an  execution  from  this  Court ;  as  the 
sheriff  might  seize  and  sell  the  very  next  day.  Then  Mr.  Huddleston 
has  called  our  attention  to  the  rules  made  by  the  Judges.  Recollect 
how  those  rules  were  made.  Persons  conversant*  with  the  practice 
of  these  Courts  compiled  those  rules,  and  laid  them  before  Judges, 
who  looked  through  them  with  caution.  It  may  be  that  this  word 
"judgment"  slipped  in  through  mistake;  but  nothing  more  surely 
could  have  been  intended  than  that  if  a  judgment  requires  to  be 
served,  the  mode  there  pointed  out  is  to  be  the  mode  of  serving  it 
Then  we  have  the  schedule  (D)  of  the  statute,  which  is  remarkable; 
for  it  speaks  of  fees  to  the  high  bailiff,  and  says  there  shall  be  fees  for 
serving  a  summons,  an  order,  or  a  subpoena,  but  says  nothing  of  fees 
for  serving  a  judgment ;  if  service  oi  that  was  contemplated  there 
would  have  been  a  fee  provided  — instead  of  which  we  find  it  omit- 
ted specially,  and  an  order  mentioned  which  would  require  a  service ; 
thus  showing  that  the  statute  never  contemplated  for  a  single  mo- 
ment service  of  a  judgment  Where  is  the  injury  sustained  by  the 
defendant?  He  is  summoned  to  appear;  let  him  come;  and  if  he 
does  not  let  him  take  the  consequence,  and  lose  the  benefit  of  his 
defence  if  he  has  one,  though  his  absence  seems  to  show  he  has  not 
It  seems  to  me  that  the  fair  mode  of  stating  the  question  is  this :  if 
an  order  made  by  a  County  Court  is  such  as  to  be  a  rule  of  the  Court, 
it  is  to  be  served ;  if  a  judgment,  it  need  not  be  served. 

Martin,  B.    I  am  of  the  same  opinion.    The  real  question  is,  is 
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this  a  judgment?  if  so,  it  need  not  be  served;  if  in  the  nature  of  a 
rule  absolute,  Or  order,  it  must  be  served.  It  is  perfectly  clear  to  me 
that  it  is  a  judgment,  and  the  real  utility  of  inserting  in  it  the  word 
u  forthwith  "  was  tp  show  that  no  timeVas  intended  by  the  Judge  to 
be  given.  The  fallacy  is  as  to  what  is  the  nature  of  a  debt ;  when  a 
debt  is  due,  it  is  the  duty  of  the  debtor  to  be  ready  to  pay  it ;  and 
the  creditor  may  bring  his  action  for  it  without  any  demand.  This 
was  a  debt  the  moment  the  judgment  was  given,  and  the  law  casts 
on  the  debtor  the  duty  to  be  ready  to  pay ;  and  as  he  cannot  excuse 
himself  by  hie  absence,  he  is  bound  to  be  ready.  It  may  be  said  this 
will  lead  to  hardship,  but  that  will  be  in  one  case  in  a  thousand,  for 
in  999  no  proceedings  are  ever  taken  until  the  debtor  has  had  ample 
opportunity  of  discharging  the  debt  I  think  therefore  the  present 
proceeding  in  the  County  Court  was  quite  regular ;  and  right  glad  I 
should  be  to  prevent  the  extreme  expense  which  would  be  occasioned 
by  our  holding  the  contrary  —  all  which  would  fall  on  the  unhappy 
debtor. 

Parke,  B.  It  was  open  to  the  defendant  in  the  County  Court  to 
have  paid  this  money  into  Court  I  do  not  dissent  from  what  my 
brother  Martin  says,  that  he  ought  to  have  been  there  and  ready  to 
pay;  because  in  this  case  the  judgment  was  given  before  four  o'clock 
in  the  afternoon,  and  therefore  the  money  could  have  been  paid  into 
Court :  but  it  will  not  be  necessary  to  decide  that 

Alderson,  B.  The  truth  is,  that  if  the  judgment  were  pronounced 
after  four,  P.  ML,  a  question  would  arise  on  the  construction  of  the 
judgment  whether  the  word  "  forthwith  "  did  not  mean  after  ten  the 
next  morning. — Rule  discharged* 


Turner  v.  Berry.1 

November  S3, 1850. 

County  Court  —  9  Sf  10  Vict.  c.  95 —  Suggestion — Payment. 

A  party  who  sues  in  a  superior  court  for  a  sum.  exceeding  20?.,  bat  in  consequence  of  the 
proof  of  part  payments  recovers  a  verdict  for  less  than  that  amount,  will  be  deprived  of 
his  costs  by  the  County  Court  Act,  9  &  10  Vict  c,  95,  s.  129,  unless  the  Judge  by  whom 
the  cause  is" tried  certifies  that  the  action  was  fit  to  be  brought  in  a  Superior  Court. 

O'Malley  had  obtained  a  rule  to  deprive  the  plaintiff  of  costs  un- 
der the  County  Court  Act,  9  &  10  Vict  c.  95,  s.  129.  The  action 
was  brought  to  recover  60/.  14s.  Id.  for  work  and  labor  and  goods 
sold ;  to  which  the  defendant  pleaded  the  general  issue  and  payment. 

*  20  Law  J.  Rep.  (it.  s.)  Ezeh.  89.    14  Jar.  1079. 
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At  the  trial,  the  plaintiff  having  proved  his  demand,  the  defendant 
proved  several  payments,  reducing  it  to  16L  9s.  lick ;  for  which  a 
verdict  was  given ;  and  the  Judge  did  not  certify  that  the  case  was 
one  fit  to  be  brought  in  a  Superior  Court 

X  O.  Griffits  showed  cause.  By  the  58th  section  of  the  9  &  10 
Vict.  c.  95,  the  County  Court  is  given  jurisdiction  over  u  all  pleas  of 
personal  actions  where  the  debt  or  damage  claimed  is  more  than  202., 
whether  on  balance  of  account  or  otherwise?  The  129th  section  then 
enacts  that  "  If  any  action  shall  be  commenced  in  any  of  her  Majes- 
ty's Superior  Courts  of  record  for  any  cause  other,  &<%,  for  which  a 
plaint  might  have  been  entered  in  any  Court  holden  under  this  act, 
and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than  20/., 
if  the  said  action  is  founded  on  contract,  or  less  than  5£  if  it  be 
founded  on  torty  the  said  plaintiff  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs,  &c ;  unless  the  judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record  that  the  action  was  fit 
to  be  brought  in  such  Superior  Court : "  and  the  question  is,  whether 
this  section  applies  where  the  plaintiff  at  the  trial  proves  a  claim  ex- 
ceeding 20/.,  but  in  consequence  of  the  proof  of  payments,  obtains 
a  verdict  for  less  than  that  sum.  There  is  no  direct  authority  on  the 
point :  but  several  cases  have  been  decided  on  the  construction  of 
the  old  Courts  of  Bequests  Acts.  Thus  in  Harsant  v.  Larkin,  7  B. 
Moo.  68,  where  a  Court  of  Requests  had  jurisdiction  to  the  amount 
of  40s.,  the  Court  said,  "  The  plaintiff's  original  debt  was  not  to  be 
referred  to  the  verdict  of  the  jury,  but  whether  he  had  a  fair,  reasona- 
ble, and  probable  cause  for  litigating  the  question  whether  his  de- 
mand amounted  to  more  than  40s.  or  not."  In  MJ  Collam  v.  Carr9 1 
B.  &  P.,  the  Court  refused  to  allow  a  suggestion  for  double  costs  un- 
der the  Middlesex  County  Court  Act,  23  Geo.  2,  c.  33,  where  the 
original  debt  was  above  40s.,  but  by  a  balance  of  accounts  had  been 
reduced  below  that  sum :  and  Eyre,  C.  J.,  there  said,  "  The  action 
arises  on  a  contract,  part  of  which  has  been  satisfied  by  money  on 
account  Is  there  any  case  where  the  ultimate  balance  of  an  ac- 
count only  being  under  405.  the  Court  has  allowed  a  suggestion  ?  I 
should  pause  upon  such  a  case,  since  the  most  intricate  points  in 
accounts  between  merchant  and  merchant  might  by  this  means  come 
to  be  decided  before  a  County  Court"  In  WoodJiams  v.  Newman, 
7  C.  B.  654 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  213,  the  Court  of  Com- 
mon Pleas  held  that  the  129th  section  of  the  9  &  10  Vict  c.  95,  does 
not  apply  where  the  debt  originally  exceeding  202.  has  been  reduced 
below  that  sum  by  a  set-off;  and  the  reasoning  of  the  Court  in  that 
case  proceeds  on  the  ground  that  it  was  never  intended  the  County 
Court  should  try  conflicting  claims,  the  amount  of  each  of  which 
might  exceed  20/.  The  difficulty  arises  chiefly  from  the  introduction 
into  this  section  of  the  words  "  whether  on  balance  of  account  or 
otherwise,"  which  are  not  to  be  found  in  the  County  Courts  Exten- 
sion Act,  13  &  14  Vict  c.  61.  They  cannot  be  construed  as  giving 
County  Courts,  which  were  meant  for  poor  persons  and  small  debts, 
power  to  investigate  open  accounts  to  any  amount,  however  great ; 
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and  mast  be  understood  to  mean  the  balance  of  an  account  stated 
and  settled  between  the  parties,  which  creates  a  new  debt  easy  of 
proof. 

CfMdlley^  who  appeared  to  support  the  rale,  was  not  called  on. 

Pollock,  C.  B.  This  rule  must  be  made  absolute.  The  words 
u  on  balance  of  account "  mean  the  balance  of  an  account  as  struck 
at  an  investigation  before  a  Court  It  is  argued  that  this  will  enable 
the  County  Court  to  try  questions  of  disputed  accounts ;  but  even 
supposing  those  words  were  understood  with  reference  to  an  account 
stated,  the  balance  struck  is  not  conclusive  on  the  parties,  as  errors 
in  the  account  might  be  shown.  A  set-off  is  a  very  different  thing ; 
for  it  is  in  the  nature  of  a  cross-action ;  and  you  cannot  compel  a 
man  to  set  off  his  claim  or  accept  credit  for  it  against  another. 

Parke,  B.  The  argument  founded  on  the  words  in  the  act 
"whether  on  balance  of  account  or  otherwise,"  is  answered  by 
Maule,  J.,  in  Wbodhams  v.  Newman.  He  says  that  those  words  mean 
this :  tt  Suppose  a  claim  to  be  preferred  in  the  County  Court  for  a 
sum  below  20/.,  and  it  appears  that  the  debt  originally  exceeded  202., 
but  has  been  reduced  by  payment  or  otherwise  before  action  brought, 
the  defendant  shall  not  be  entitled  to  say  that  the  case  is  without 
the  jurisdiction  of  the  County  Court,  because  the  debt  originally  ex- 
ceeded 20/."  And  the  difference  in  this  respect  between  payment 
and  set-off  is  extremely  well  explained  by  my  late  brother  Coltman 
in  the  same  case,  thus :  "  The  cases  decided  upon  the  old  Courts  of 
Requests  Acts  seem  to  me  to  have  a  very  considerable  bearing  upon 
this  question.  The  principle  they  furnish  is,  that  these  Inferior 
Courts  which  were  established  for  the  recovery  of  debts  and  demands 
of  small  amount  are  not  to  assume  themselves  jurisdiction  in  a  case 
which  in  point  of  fact  involves  the  decision  of  two  several  actions 
of  large  amount  The  words  of  the  58th  section,  which  give  the  ju- 
risdiction, give  it  in  cases  '  where  the  debt  or  damage  sustained  is 
more  than  20/.,  whether  on  balance  of  account  or  otherwise.'  The 
cases  undoubtedly  show  that  the  sum  claimed  is  in  general  to  be 
measured  by  the  amount  recovered  by  the  verdict.  But  those  were 
cases  where  the  amount  really  due  was  shown  before  the  jury  to  be 
less  than  the  sum  for  which  the  plaintiff  originally  went,  and  not 
cases  where  the  demand  was  reduced  by  a  claim  of  set-off  They 
do  not,  therefore,  apply  to  this  case.  I  think  this  is  a  matter  for  which 
the  plaintiff  could  not  have  levied  a  plaint  in  the  County  Court :  and 
if  so,  it  is  idle  to  contend  that  he  was  precluded  from  suing  in  the 
Superior  Courts."  When  therefore  a  plaintiff's  demand  is  reduced 
by  proof  of  payments,  so  that  he  recovers  less  than  20/.,  he  ought  in 
general  to  pay  the  costs :  but  if,  as  undoubtedly  may  be  the  case, 
the  proof  of  these  payments  involved  a  nice  inquiry,  or  difficult  in- 
vestigation into  debts  of  a  larger  amount  than  20/.,  the  judge  would 
set  the  matter  right  by  his  certificate. 

The  rest  of  the  Court  concurring.  —  Rule  absolute. 
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Room  v.  Cottam.1 

Norember  Si,  1850. 

County  Court  —  Suggestion  —  Affidavit. 

An  affidavit  for  a  suggestion  to  deprive  a  plaintiff  of  costs  under  the  County  Courts  Act, 
9  &  10  Vict  c.  95,  ss.  128,  129,  stated  that  at  the  time,  &e^  the  plaintiff  was  residing  and 
carrying  on  his  business  at  A,  within  the  jurisdiction  of  the  County  Court  of  B,  and  the 
defendant  was  residing  and  carrying  on  his  business  at  C,  within  the  jurisdiction  of  the 
County  Court  of  D,  and  that  the  plaintiff  "  did  not  dwell  more  than  twenty  miles  from  the 
defendant:"  — 

Held  insufficient,  as  not  showing  that  the  parties  dwelt  within  twenty  miles  of  each  other. 

The  case  oFEaytcr  y.  Fish,  6  Com.  B.  Rep.  568;  12  Jur.  1004,  disapproved. 

Lush  had  obtained  a  rule,  in  the  usual  form,  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  costs,  under  the  County  Courts  Act,  9  &  10 
Vict  c.  95,  ss.  128, 129.  It  was  an  action  for  goods  sold  and  deliver- 
ed ;  and  the  rule  was  granted  on  an  affidavit  of  the  defendant,  therein 
described,  as  of  "  West  Bromwich,  Staffordshire,"  which  stated  that 
tt  the  plaintiff  was,  at  the  time  of  the  sale  and  delivery  of  the  goods, 
and  at  the  time  of  the  commencement  of  this  action,  residing  and  also 
carrying  on  business  at  the  corner  of  the  Bull  Ring  and  Moor  street, 
Birmingham,  which  is  within  the  jurisdiction  of  the  County  Court  of 
Warwickshire,  at  Birmingham ;  that,  at  the  time  of  the  sale  and  de- 
livery, &c.,  and,  at  the  commencement  of  the  action,  this  deponent 
was  residing  and  carrying  on  business  in  West  Bromwich,  in  the 
County  of  Stafford,  which  is  within  the  jurisdiction  of  the  County 
Court  of  Staffordshire,  at  Oldbury ;  that,  at  the  commencement  of  the 
action,  the  plaintiff  did  not  dwell  more  than  twenty  miles  from  this 
deponent,  but  within  twenty  miles  of  this  deponent,  i.  e.  within  seven 
miles ;  that  the  cause  of  action  arose  in  a  material  point  within  the 
jurisdiction  of  the  County  Court  of  Staffordshire,  at  Oldbury  afore- 
said, i.  e.  at  West  Bromwich,  aforesaid,  and  within  the  jurisdiction 
of  which  said  Court  this  deponent  dwelt  and  carried  on  business  as 
aforesaid,  at  the  commencement  of  this  action ;  and  that  the  place 
where  this  deponent  so  dwelt  and  carried  on  business,  and  wjiere  the 
said  goods,  the  subject  of  this  action,  were  so  delivered,  was,  at  the 
commencement  of  this  action,  within  the  jurisdiction  of  the  County 
Court  of  Staffordshire,  at  Oldbury  aforesaid." 

Joyce,  on  showing  cause,  objected  to  the  sufficiency  of  this  affi- 
davit,—  that  it  ought  to  be  made  to  appear  that  the  plaintiff  dwelt 
within  twenty  miles  of  the  defendant's  place  of  residence,  instead  of 
which  the  affidavit  only  stated  that  he  dwelt  within  twenty  miles  of 
the  defendant  He  cited  Johnson  v.  Ward,  6  Dowl.  &  L.  720 ;  s.  c  18 
Law  J.  Rep.  (n.  s.)  C.  P.  265;  Duck  v.  Barton,  1LE&R  201;  14 
Jur.  153;  and  Kirby  v.  Hickson,  1  L  M.  &  P.  364;  14  Jur.  625,  and 
stated  that  he  was  in  the  unreported  case  referred  to  by  the  Lord 
Chief  Justice  in  the  last  of  these.     [He  was  then  stopped.] 

1  30  Law  J.  Rep.  (n.  s.)  Ezch.  94.    14  Jur.  1140. 
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Lush)  in  support  of  the  rule.  In  stating  that  the  plaintiff  does  not 
dwell  more  than  twenty  miles  " from  the  defendant"  this  affidavit  has 
used  the  very  language  of  the  128th  section  of  the  statute ;  and  there 
are  several  authorities  that  that  is  sufficient  for  &  prima  facie  case,  at 
least:  Butler  v.  Comey,  2  Exch. 474;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch. 
265 ;  Hayter  v.  Fish,  6  C.  B.  668 ;  s.  c.  18  Law  J.  Rep.  (n.  &.)  C.  P.  68. 
[Lush  also  stated  that  he  was  in  a  case  on  the  first  day  of  tne  present 
term,  where  the  Court  of  Common  Pleas  ruled  in  accordance  with 
Hayter  v.  Fish ;  hut,  in  answer  to  a  question  from  Parke,  B.,  admitted 
that  Kirby  v.  Hickson  was  not  cited.1  In  Peterson  v.  Davis,  6  C.  B. 
235 ;  s.  c  17  Law  J.  Rep.  (n.  s.)  C.  r.  290 ;  also,  where  the  affidavit 
did  not  mention  the  place  of  residence  of  the  plaintiff,  but  only  that 
he  dwelt  within  twenty  miles  of  the  defendant's  place  of  abode,  the 
Court  of  Common  Pleas  allowed  a  suggestion  to  be  entered  in  the 
terms  of  the  affidavit  [Alderson,  B.  —  Yes ;  but  they  afterwards  held 
it  bad  on  demurrer.]  That  case,  however,  was  not  under  the  County 
Courts  Act,  but  the  London  Small  Debts  Act,  the  words  of  which 
are,  u  where  the  defendant  resides,  or  carries  on  his  business.'9  In 
Johnson  v.  Ward,  also,  it  did  not  appear  where  the  plaintiff  lived. 
[Alderson,  B.  —  This  affidavit  only  states  that  the  plaintiff  dwelt 
within  seven  miles  of  where  the  defendant  was,  not  of  the  place 
where  he  dwelt  The  more  simple  rule  is  to  say,  that  in  cases  of 
this  nature,  the  affidavit  shall  fulfil  the  real  meaning  of  the  statute, 
winch  every  one  concedes  to  be,  that  the  dwelling-places  of  the  par- 
ties must  be  within  twenty  miles  of  each  other.]  The  defendant  is 
described  as  of  "  West  Bromwich,"  which  is  stated  to  be  in  Stafford- 
shire. 

Parke,  B.  There  are  opposite  decisions  on  the  matter  before  us. 
There  is  Hayter  v.  Fish,  where  the  Court  of  Common  Pleas  seem  to 
consider  it  enough  if  a  case  be  brought  within  the  words  of  the  stat- 
ute, though  not  within  its  meaning.  Subsequent  authorities  say 
that  it  is  erroneous,  and  that  it  should  be  brought  within  its  meaning. 
When  the  question  came  before  the  Common  Pleas,  in  the  first  in- 
stance, in  the  case  of  Hayter  v.  Fish,  they  thought  compliance  with 
the  words  of  the  act  sufficient,  and  that  any  thing  taking  the  case  out 
of  its  meaning  must  come  from  the  other  side.  Now  I  certainly 
doubt  the  propriety  of  that,  for  the  [dace  of  the  defendant's  residence 
is  not  a  matter  lying  within  the  personal  knowledge  of  the  plaintiff; 
and  it  is  consequently  not  right  to  throw  on  him  the  onus  of  explain- 
ing the  defendant's  affidavit  on  that  subject  Since  that  decision, 
however,  we  have  the  considered  judgment  of  the  game  Court,  in 
Kirby  v.  Hickson,  where  Chief  Justice  Wilde  gives  his  reasons  for 
adhering  to  the  opposite  principle.  And  that  is  not  a  solitary  de- 
cision ;  for  he  says,  "  I  cannot  distinguish  that  case  (Hayter  v.  Fish) 
from  the  present  one :  but  the  point  was  expressly  decided  here  a  few 
days  ago,  when  the  Court  was  full,  and  I  think  that  there  should  be 
no  unnecessary  deviation  from  what  ought  strictly  to  be  required  in 
every  case.  If  we  deviate  a  little  to-day,  we  shall  be  asked  to  go  a 
little  further  to-morrow,  and  confusion  and  unnecessary  expense  to 
vol.  i.  43 
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the  suitors  must  be  the  result.  Hayter  v.  Fish  certainly  appears  in- 
consistent with  the  recent  case  I  mentioned ;  I  must,  therefore,  elect 
between  the  two,  and  I  think  I  ought  to  adhere  to  the  later  decision." 
Mr.  Lush  says  that  the  Court  of  Common  Pleas  have  since  decided 
the  other  way,  but  it  does  not  appear  that  their  two  former  decisions 
were  brought  to  their  attention ;  and  we  ought,  therefore,  to  adhere  to 
Kirby  v.  Hickson.  According  to  good  sense,  the  defendant  must  bring 
himself,  not  merely  within  the  words,  but  within  the  true  meaning  of 
the  act,  i.  e.  show  that  he  and  the  plaintiff  dwelt  within  twenty  miles 
of  each  other. 

Alderson,  B.  Kirby  v.  Hickson  is  supported  by  Peterson  v.  Davis, 
and  by  the  case  of  Duck  v.  Barton,  decided  by  me  in  this  very  Court; 
and  which  appear  to  have  been  overruled  by  the  Court  of  Common 
Pleas  without  adverting  to  them. 

Platt,  B.,  concurred. 

On  Joyce  applying  for  costs,  Lush  observed  there  were  conflicting 
decisions  on  the  point. 

Sed  per  Curiam.  The  usual  rule  must  be  followed.  —  Rule  dis- 
charged, with  costs. 


Buckley  v.  ^arber.1 

Hilary  Term,  January  11, 1851. 

Jus  accrescendi  inter  Mercatores  —  Partnership  —  Executor  de  son 

Tort. 

The  role  Jus  accrescendi  inter  mercatores  locum  non  habety  applies  to  prevent  a  right  of  sur- 
vivorship in  partnership  chattels. 

The  rale  extends  to  manufacturers,  and  likewise  to  trade  fixtures. 

In  oar  law,  surviving  partners  have  no  jus  disponendi  in  the  partnership  property,  so  as  to 
enable  them  to  mortgage  the  share  of  the  deceased  partner  together  witn  their  own,  as  a 
security  for  a  debt  principally  due  from  the  surviving  partners,  and  in  part  only  from  the 
deceased,  and  in  order  to  enable  them  to  continue  their  trade :  — 

And,  qwere,  whether  surviving  partners  have  power  to  sell,  and  give  a  good  legal  title  to  the 
share  belonging  to  the  executors  of  their  deceased  partners,  even  when  they  sell  an  order 
to  pay  the  debts  of  the  deceased  and  of  themselves. 

The  act  of  an  executor  de  son  tort  w  good  against  the  true  representative  of  the  deceased,  only 
where  it  is  lawful,  and  such  an  act  as  the  true  representative  was  bound  to  perform,  in  the 
doe  coarse  of  administration. 

This  case  was  argued  at  the  Sittings  after  last  Trinity  term,  on  the 
2l8t  and  22d  June,  before  Parke,  Alderson,  Rolfe,  (since  created  Lord 
Cranworth,)  and  Hatt,  BR,  by 


1 15  Jut.  63. 
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Watson  and  Pickering,  for  the  plaintiffs,  and 

Joseph  Addison,  for  the  defendant 

The  nature  of  the  case  fully  appears  from  the  judgment  of  the  Court, 
which  was  now  delivered  by 

Parke,  B.  The  case  was  argued  before  us  at  the  sitting  after 
Trinity  term.  It  involves  some  nice  questions,  as  to  which  it. is  re- 
markable that  the  law  should  be  left  in  any  degree  of  uncertainty. 

It  came  before  us  on  showing  cause  against  a  rule  to  enter  a  ver- 
dict for  the  defendant,  as  to  one  third  of  the  fixtures  and  machinery 
of  a  woollen  mill,  the  whole  of  which  the  plaintiffs  claimed  as  their 
property,  and  which  was  the  subject  of  an  interpleader  issue. 

The  plaintiffs  were  the  owners  of  a  mill,  occupied  by  a  firm  trading 
under  the  name  of  James  Rhodes  &  Sons.  In  1847  the  firm  con- 
sisted of  Abraham,  Samuel,  and  William  Rhodes.  William  Rhodes 
contracted  a  debt  with  the  defendant  and  died  afterwards  in  1847, 
intestate.  Abraham,  who  had  resided  in  America,  came  over  after 
William's  death,  and  he  took  possession  of  the  mill  and  machinery, 
and  earned  on  the  business  in  it,  without  taking  out  letters  of  admin- 
istration to  William. 

The  plaintiffs  afterwards  distrained  the  machinery  in  the  mill,  some 
of  which  was,  and  some  was  not,  by  law  distrainable ;  and  instead  of 
proceeding  to  sell  to  satisfy  the  rent,  accepted  a  conveyance  from 
Abraham  on  the  part  of  the  firm,  of  the  fixtures  and  machinery,  in 
satisfaction  of  the  rent  in  arrear,  (509/.,)  part  of  which  (142/.)  was 
due  in  the  lifetime  of  William.  The  conveyance  was  dated  the  11th 
June,  1849,  and  contemporaneously  with  it  the  plaintiffs  executed  a 
demise,  or  rather  agreement  for  the  demise,  of  the  machinery  and  fix- 
tures distrained,  at  a  half-yearly  rent  of  12/.,  with  a  proviso  for  the 
S>aymept  of  380/.  by  half-yearly  payments  of  50/.,  or  at  once,  and  per- 
ormance  of  the  agreements,  otherwise  the  demise  to  be  void  and  the 
conveyance  absolute.  There  was  no  evidence  offered  that  the  agree- 
ments* were  not  performed  and  the  instalments  paid,  and  therefore  the 
instruments,  taken  together,  must  be  treated,  not  as  an  absolute  con- 
veyance, but  as  a  meye  mortgage. 

The  defendant  afterwards  brought  his  action  against  Abraham 
Rhodes,  as  executor  de  son  tort  of  William  Rhodes  ;  recovered  judg- 
ment, and  took  the  conveyed  machinery  and  fixtures  in  execution ; 
and  on  a  claim  by  the  plaintiffs  under  the  conveyance,  an  interpleader 
issue  was  directed,  and  tried  before  my  brother  Alderson  at  York ; 
Who  directed  a  verdict  for  the  plaintiffs,  reserving  leave  to  the  defend- 
ant to  enter  a  verdict  for  him,  as  to  one  third  the  aliquot  portion  of  the 
partnership  effects,  belonging  to  the  deceased  partner,  William,  it  being 
contended  that  his  part  belonged  to  his  executors,  on  the  principle 
that  jus  accrescendi  inter  mercatores  locum  non  habet :  and  a  rule  nisi 
was  granted  for  entering  the  verdict  according  to  the  reservation. 

On  showing  cause,  Mr.  Watson  and  Mr.  Pickering,  for  the  plaintiffs, 
made  several  points. 
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First,  that  at  law,  the  property  in  personal  chattels,  whereof  mer- 
chants are  jointly  possessed  for  the  purpose  of  trade,  survives :  and 
that  the  meaning  of  the  above-mentioned  maxim  was,  that  though 
the  legal  property  survives,  the  right  to  the  benefit  of  it,  and  to  bring 
an  action  of  account  against  the  surviving  partner,  belonged  to  the 
executors  of  the  deceased  partner. 

Secondly,  that  the  rule  as  to  survivorship  not  taking  place  be- 
tween merchants  had  no  application  to  manufacturers  —  nor  as  to 
fixtures. 

Thirdly,  that  if  it  had,  and  the  property  in  the  aliquot  part  of  the 
deceased  partner  went  to  his  executors,  still  that  the  continuing  part- 
ners had  &jus  disponendi,  which  enabled  them  or  any  of  them,  acting 
without  fraud,  to  dispose  of  it  for  the  payment  or  satisfaction  of  the 
debts  of  the  partnership,  and  that  this  conveyance  was  valid  on  that 
ground. 

Fourthly,  that  the  plaintiffs  derived  a  good  title,  at  all  events,  by 
the  conveyance  from  Abraham,  who  was  an  executor  de  son  tori. 

With  respect  to  the  first  question,  it  is  singular  that  authorities 
should  be  found  each  way ;  but  the  weight  of  them  greatly  prepon- 
derates in  favor  of  there  being  no  survivorship  as  to  the  property  in 
the  joint  chattels. 

In  the  earlier  books  we  do  not  find  any  trace  of  the  doctrine  of 
survivorship  inter  mercatores,  in  chattels,  but  some  against  the  now 
admitted  doctrine  of  survivorship  as  to  remedies  or  choses  in  action. 

The  first  cited  is  from  the  Year  Book,  38  Edw.  3, 7,  tit. " AccompV 
(which  is  the  authority  mentioned  in  Br.  Ab.,  "  Joint-tenants,"  pi  11.) 
There  Kirton  (a  serjeant)  arguing  that  in  an  action  of  account  against 
a  bailiff  of  two,  (not  merchants,)  the  executors  of  both  ought  to  join, 
says,  that  if  two  merchandise  in  common,  the  executors  of  each  shall 
have  a  moiety,  so  they  ought  in  the  case  of  an  action*  But  Knyvet, 
J.,  says,  "  It  is  not  alike  of  a  chattel  in  possession  and  a  chattel  in  ac- 
tion, for  the  action  cannot  be  severed  and  his  executors  cam\ot  join 
in  the  action  with  the  other  who  survived."  The  language  indeed  is 
"  Taut  ne  poit  my  est'  seve,"  but  Taut  seems  a  false  print  —  it  may, 
however,  mean  the  "  other,"  or  "  latter,"  i.  e.  the  chose  in  action-  It  ia 
afterwards  said  that  the  writ,  which  was  by  the  executors  of  the  sur- 
vivor, was  adjudged  good ;  and  a  sentence  is  added,  which  must  be 
either  a  misprint,  or  refer  to  the  right  of  action— it  is  said,  "  and  this 
is  the  law  of  two  merchants  who  have  goods  in  common ;  if  one  die, 
the  other  shall  have  the  whole  by  survivor." 

The  next  authority  is  Lord  Coke,  1  Inst.  182  a,  who  puts  the  joint 
wares  and  merchandise,  debts  and  duties,  of  merchants  on  the  same 
footing,  and  so  does  Noy,  55 ;  and  it  is  argued,  that  if  they  be  on  the 
same  footing,  as  the  remedy  clearly  survives,  the  title  to  the  chattels 
does  also.  But  Lord  Coke  clearly  means,  in  the  case  of  merchants, 
not  to  allow  a  survivorship  in  both  wares  and  duties,  but  to  disallow 
it  in  each ;  and  it  was  afterwards  made  a  question  notwithstanding 
what  is  said  in  the  Year  Book,  38  Edw.  3,  whether  the  survivor  and 
executor  of  the  deceased  ought  not  to  join  in  an  action  for  a  chose  in 
action  in  the  lifetime  of  the  deceased.     It  was  held  by  the  Court  in 
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Hall  v.  Huffam,  2  Lev.  188,  in  consideration  of  the  authority  of  Lord 
Coke  in  this  passage,  that  they  ought  to  join  in  an  action  for  goods  sold 
by  two  joint  merchants ;  also,  there  is  a  precedent  in  Lutw.  1493,  of 
an  action  by  the  executors  of  a  joint  merchant  joining  with  the  sur- 
vivor for  taking  the  goods  of  the  partnership  in  the  life  of  the  deceased. 
Subsequently,  in  the  case  of  Martin  v.  Crompe,  1  Ld.  Raym.  340 ;  1 
Salk.  444,  it  was  held  to  be  clear,  in  accordance  with  the  doctrine  in 
the  Year  Book,  38  Edw.  3,  that  the  right  of  action  of  two  merchants 
survived,  that  the  survivor  should  take  the  whole,  and  account  to  the 
administrator  of  the  deceased,  and  that  the  administrator  could  not 
join ;  for  Lord  Holt  said  that  it  would  make  strange  confusion,  that 
one  should  sue  in  his  own  right,  and  the  other  in  another's ;  and  it 
has  been  undoubted  law  ever  since  that  decision  that  the  remedy 
survives. 

Lord  Eldon,  in  Ez  parte  Ruffin,  6  Ves.  126,  says  that  in  the  law  of 
merchants,  the  legal  title  in  some  respects,  in  all  the  equitable  title, 
remains,  notwithstanding  the  survivorship;  and  the  same  doctrine 
was  acted  upon  in  the  Court  of  King's  Bench,  in  the  case  of  Rex  v. 
The  Collector  of  the  Customs  at  Liverpool,  2  M.  &  S.  223,  which  case 
proceeded  entirely  on  the  ground  that  the  legal  title  did  not  survive 
in  the  case  of  a  partnership  in  ships. 

On  the  other  hand,  the  authority  is  very  slender,  that  the  title  sur- 
vives at  law,  and  that  the  executor  of  the  deceased  person  can  only 
claim  in  equity.  The  most  direct  is  a  note  of  Lord  Tenterden's,  in 
his  Treatise  on  Shipping,  (p.  97,)  in  which  it  is  said,  the  rule  u  Jus 
accrescendi  inter  mercatores  locum  non  habet,"  is  only  enforceable  in 
a  Court  of  Equity,  —  but  there  is  no  prior  authority  quoted  for  that 
position.  Mr.  Justice  Story  (p.  68,  American  edition  of  Abbott)  says 
that  this  note  was  not  written  by  Lord  Tenterden,  but  that  seems  not 
to  be  the  case  from  a  note  of  my  brother  Shee,  (p.  97,  c.  3,  7th  ed.) 

This  note  may  have  been  founded  on  the  authority  of  the  doctrine 
in  some  equity  reports  where  a  Court  of  Equity  has  granted  relief  on 
survivorship.  For  instance,  in  Lake  v.  Qibson,  1  Ab.  Ca.  Eq.  291,  the 
Master  of  the  Rolls,  Sir  Joseph  Jekyll,  says,  in  all  cases  of  a  joint  un- 
dertaking, either  in  trade  or  any  other  dealing,  the  joint  owners  are  to 
be  considered  as  tenants  in  common,  and  the  survivors  as  trustees  for 
those  who  are  dead :  but  this  observation  follows  a  statement  respect- 
ing a  joint  purchase  of  land,  where  the  difference  is  pointed  out  be- 
tween purchasing  in  equal  shares,  where  there  is  a  survivorship,  and 
where  the  portions  are  not  equal  where  there  is  none,  in  equity,  how- 
ever, the  legal  estate  may  survive  at  law.  The  latter  indicates  that 
the  joint  tenants  do  not  mean  to  have  an  equal  chance  of  survivor- 
ship, but  that  one  shall  hold  in  trust  for  the  other  in  proportion  to  his 
share.  There  is  no  dictum  that  there  is  a  survivorship  at  law,  in  all 
cases,  between  merchants.  .  A  similar  doctrine  to  that  in  Lake  v.  Gib- 
son had  been  laid  down  before  in  Jeffereys  v.  Small,  1  Vera.  217,  A  D. 
1683,  by  Lord  Keeper  Guildford,  who  is  evidently  treating  of  equities 
only,  and  who  states  the  rule  of  equity  to  be,  that  if  two  persons  are 

{'oint  tenants  by  gift  or  devise,  there  is  a  survivorship ;  the  parties  are 
iable  to  all  the  consequences  of  the  law; — but  as  to  any  joint  un- 
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dertaking  in  the  way  of  trade  or  the  like,  it  was  otherwise,  and  he 
decreed  that  the  plaintiff  should  be  relieved. 

The  dicta  of  judges  in  some  subsequent  cases  were  cited,  which 
admit  of  the  same  explanation. 

Lord  Eldon,  indeed,  in  Crawshaw  v.  Collins,  15  Ves.  227,  speaking 
of  partnership,  says  it  determines  "  by  the  death  of  one  partner,  in 
which  case  the  law  says  that  the  property  survives  to  the  others.  It 
survives  as  to  the  legal  title  in  many  cases ;  but  not  as  to  the  bene- 
ficial interest."  Now,  if  Lord  Eldon  is  speaking  of  choses  in  action, 
it  is  perfectly  correct,  and  it  is  by  no  means  clear  that  he  meant  any 
thing  more. 

Upon  the  whole,  there  is  no  satisfactory  authority  for  the  position 
that  the  title  to  partnership  chattels  survives  at  law,  and  the  authori- 
ties the  other  way  greatly  predominate.  It  may  be  added  that  Mr. 
Justice  Story  on  Partnership,  sect  342,  treats  it  as  the  universally  ac- 
knowledged rule,  that  upon  the  dissolution  of  the  partnership  by 
death,  the  property  and  effects  thereof  do  not  belong  exclusively  to 
the  survivors,  but  they  are  to  be  distributed  between  them  and  the 
representatives  of  the  deceased,  in  the  same  manner  as  they  would 
have  been  upon  a  voluntary  dissolution  inter  vivos.  We  consider, 
therefore,  that  the  first  point  made  on  the  part  of  the  plaintiffs  ought 
to  be  decided  against  them. 

The  next  question  is,  whether  the  same  law  which  excepts  the 

! foods  of  merchants,  for  the  benefit  of  commerce,  from  the  general 
aw  of  joint  tenancy,  extends  to  those  of  manufacturers.  At  a  very 
early  period  the  term  "merchant"  was  very  liberally  construed — it 
was  held  to  include  shopkeepers.  2  Brownl.  99.  The  same  princi- 
ple of  the  encouragement  of  trade  applies  to  manufacturers,  in  part- 
nership and  every  other  description  of  trade.  Story,  sect  342.  It  is 
then  said  that  it  does  not  extend  to  fixtures.  But  trade  fixtures,  which 
are  removable,  are  part  of  the  stock  in  trade,  and  clearly  fall  within 
the  rule  as  to  partnership  stock,  and  all  these  fixtures  were  of  that 
character.  Therefore  we  are  of  opinion  that  one  third  of  the  fixtures 
seized  belongs  to  the  executors  of  William,  and  that  they  would  be 
seizable  under  an  execution  by  fi.  fa.  against  his  executor  de  bonis 
testatoris,  if  there  were  no  other  circumstances  in  the  case. 

But  it  was  urged  on  behalf  of  the  plaintiffs,  that  though  the  right 
to  the  chattels  does  not  survive,  the  surviving  partner  or  partners  have 
of  necessity  a  jus  disponendi,  for  the  purpose  of  winding  up  the  part- 
nership concerns,  and  that  the  conveyance  by  Abraham  was  within 
the  scope  of  that  authority,  and  transferred  the  legal  title  in  alL 

In  the  civil  law  such  a  jus  disponendi  prevails,  in  the  case  of  both 
agents  and  partners  of  deceased  persons.  "  Si  vivo  Titio,  negotia 
ejus  administrare  caspi :  intermittere,  mortuo  eo  non  debeo  :  nova  ta- 
men  inchoare  necesse  mihi  non  est :  vetere  explicare,  ac  conservare 
necessarrum  est :  ut  accidit,  cum  alter  ex  sociis  mortuus  est ;  nam 
qu&cunque  priori  negotii  explicandi  causa  geruntur,  nihilum  refert, 
quo  tempore  consumentur,  sed  quo  tempore  inchoarentur.  Dig.  lib.  3, 
tit  5, 1.  21,  §  2. 

In  our  law,  this  rule  does  not  exist  with  respect  to  agents  of  de- 
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ceased  principals;  and  with  respect  to  surviving  partners,  though 
there  are  expressions  of  text-writers,  (Story  on  Partnership,  sect  344; 
3  Kent's  Com.,  Lect  43,  p.  63,)  and  judges,  (Harvey  v.  Crickett,  5 
Mau.  &  S.  336 ;  see  Woodbridge  v.  Swarm,  4B.&  Ad  636 ;  Beck  v. 
Beck,  3  Swanst  627 ;  Lord  Nottingham's  MS.,  and  1  Id.  507,  note,) 
which  have  that  aspect,  there  is  no  clear,  satisfactory  authority  that 
the  surviving  partner  has  a  power,  by  virtue  of  the  partnership  relation 
only,  to  transfer  the  legal  title  to  the  share  belonging  to  the  executors 
of  the  deceased,  to  a  third  person,  leaving  the  executors  to  pursue 
their  remedy  against  the  survivor,  if  that  authority  is  improperly  ex- 
ercised. It  is  clear  that  the  legal  title  to  the  share  of  the  survivor 
passes,  and  the  purchaser  therefore  is  at  all  events  tenant  in  common 
with  the  executor ;  and  as  the  law  allows  no  right  of  action  to  one 
tenant  in  common  against  another,  so  long  as  the  subject  of  the  ten* 
ancy  exists,  and  is  capable  of  recaption,  that  circumstance  will  ex- 

Slain  all  the  decisions  on  the  subject,  including  Harvey  v.  Crickett,  5 
fau.  &  S.  336*;  see  Woodbridge  v.  Stearin,  4  S.  &  Ad.  633.  In  Har- 
vey v.  Crickett,  the  dicta  of  the  judges  go  much  further ;  probably  Mr. 
Justice  Bayley  mistook  the  opinion  of  Lord  Kenyon  in  Smith  v.  Orir 
ell,  1  East,  368,  and  we  doubt  whether  surviving  partners  have  a  power 
to  sell,  and  give  a  good  legal  title  to  the  share  belonging  to  the  execu- 
tors of  the  deceased  partner,  when  they  sell  in  order  to  pay  the  debts 
of  the  deceased  and  of  themselves ;  but,  be  that  as  it  may,  we  think 
it  plear,  that  the  survivors  could  have  no  power  to  dispose  of  it  other- 
wise than  to  pay  such  debts,  certainly  not  to  mortgage  that  share  to- 
gether with  their  own,  (for  that  is  the  real  nature  of  this  transaction,) 
as  a  security  for  a  debt  principally  due  from  the  surviving  partners, 
and  in  part  only  from  the  deceased,  and  in  order  to  enable  them  to 
continue  their  trade.  At  all  events,  therefore,  this  transaction  was 
not  within  the  scope  of  any  implied  authority  which  the  surviving 
partners  may  have,  to  wind  up  the  affairs  of  the  partnership ;  and 
therefore  this  conveyance  did  not  pass  the  share  of  the  deceased  to 
the  plaintiffs,  by  virtue  of  any  implied  authority  in  the  survivors. 

But  then  it  was  contended  that  Abraham  Rhodes,  who  was  execu- 
tor de  son  tort  to  William,  having  himself  joined  in  the  conveyance 
of  the  entirety  of  the  chattels  to  the  plaintiffs,  the  legal  property  of 
William,  the  third  passed  to  them.  It  was  contended,  that  the  de- 
fendant having  treated  Abraham  as  executor,  by  suing  him  as  such, 
must  be  considered  as  treating  him  as  lawful  executor,  and  lawful  exec- 
utor for  all  purposes,  and  therefore  could  not  dispute  the  transfer 
by  him. 

We  think  that  this  argument  cannot  prevail. 

In  the  first  place,  the  conveyance  to  the  plaintiffs  does  not  purport 
to  convey  more  than  the  partnership  interest  in  the  fixtures,  not  the 
separate  interest  of  Abraham  Rhodes. 

But  admitting  that  Abraham  Rhodes,  by  joining  in  the  conveyance, 
and  sanctioning  thereby  the  transfer,  on  behalf  of  the  surviving  part- 
ner, of  the  entirety  of  the  chattels,  would,  if  he  had  been  lawful  ex- 
ecutor, have  been  estopped  from  claiming  the  third  of  his  testator 
against  the  plaintiffs,  we  do  not  think  that  the  act  of  an  executor  de 
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son  tort  can  have  the  same  effect.  The  act  of  an  executor  de  son  tort 
is  good  against  the  true  representative  of  the  deceased,  only  where  it 
is  lawful,  and  such  an  act  as  the  true  representative  was  bound  to 
perform,  in  the  due  course  of  administration.  Oreysbrooke  v.  Foxe, 
Plowd.  282.  But  this  pledge  constructively  of  the  assets  of  William 
for,  in  part,  the  debt  of  his  surviving  partners,  was  one  which  the 
rightful  executor  was  not  bound  to  perform,  and  was  not  made  in  a 
due  course  of  administration,  and  therefore  was  not  good,  when  done 
by  an  executor  de  son  tort,  as  against  the  true  executor ;  that  is,  the 
chattels  so  disposed  of  did  not  cease  to  be  part  of  the  estate  of  the 
deceased,  and  therefore  could  be  lawfully  seized  under  an  execution 
against  the  goods  and  chattels  of  the  deceased  ?  and  as  to  the  argu- 
ment that,  by  suing  Abraham  as  executor,  the  defendant  admitted 
him  to  be  altogether  a  rightful  executor,  that  is  not  correct,  for  he 
might  notwithstanding  insist,  in  the  course  of  it,  that  he  was  executor 
de  son  tort — for  instance,  if  he  had  tried  to  retain  under  a  plea  of 
plene  administravit  for  his  own  debt. 

Therefore  our  judgment  must  be  that  the  rule  must  be  made  abso- 
lute. Whether  the  defendant  will  ultimately  obtain  more  than  the 
interest  of  the  deceased  after  taking  the  partnership  account,  is  a  point 
we  are  not  to  determine.  —  Rule  absolute. 
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Hilary  Term,  January  23, 1850. 

County  Court  Act,  13  Sf  14  Vict.  c.  61  —  Costs. 

A  Judge's  order  for  allowing  costs  to  a  plaintiff  under  the  County  Court  Extension  Act, 
13  &  14  Vict  c.  61,  may  to  made  on  a  statement  of  the  facts  necessary  to  bring  the  case 
within  the  statute,  without  affidavit,  if  that  statement  is  not  disputed  by  the  opposite  party. 

Macnamara  moved  to  set  aside  an  order  made  at  chambers  by 
Piatt,  B.,  for  the  payment  of  the  plaintiff's  costs,  under  the  act  ex- 
tending the  jurisdiction  of  the  County  Courts,  13  &  14  Vict  c.  61, 
s.  13.  The  affidavits  on  which  the  present  application  was  founded 
stated  that  the  plaintiff  had  recovered  for  a  less  sum  than  2QL ;  that 
when  the  parties  were  before  the  Judge  at  chambers,  no  affidavit  was 
produced  by  the  plaintiff;  and  that  it  was  not  made  to  appear,  by 
affidavit  or  otherwise,  that  the  cause  was  one  of  those  in  which  a  con- 
current jurisdiction  is  given  to  the  Superior  Courts  by  the  9  &  10  Vict 
c  96,  or  for  which  no  plaint  could  have  been  entered  in  any  County 
Court,  or  that  the  cause  was  removed  from  a  County  Court  by  cert* 
orari.  The  11th  section  of  the  13  &  14  Vict  c.  61,  enacts,  "  That  if, 
in  any  action  commenced  after  the  passing  of  this  act  in  any  of  her 
Majesty's  Superior  Courts  of  Record,  in  covenant,  debt,  detinue,  or 
assumpsit,  not  being  an  action  for  breach  of  promise  of  marriage,  the 
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plaintiff  shall  recover  a  sum  not  exceeding  202. ;  or  if,  in  any  action 
commenced  after  the  passing  of  this  act,  in  any  of  any  of  her  Majes- 
ty's Superior  Courts  of  Record,  in  trespass,  trover,  or  case,  not  being 
an  action  for  malicious  prosecution,  or  for  libel,  or  for  slander,  or  for 
criminal  conversation,  or  for  seduction,  the  plaintiff  shall  recover  a 
sum  not  exceeding  52.,  the  plaintiff  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs,  except  in  the  cases  hereinafter  provided, 
and  except  in  the  case  of  a  judgment  by  default ;  and  it  shall  not  be 
necessary  to  enter  any  suggestion  on  the  record  to  deprive  such  plain- 
tiff of  costs,  nor  shall  any  such  plaintiff  be  entitled  to  costs  by  reason 
of  any  privilege  as  attorney  or  officer  of  such  Court  or  otherwise." 
And  by  the  13th  section  it  is  enacted,  "If,  in  any  such  action, 
whether  there  be  a  verdict  in  such  action  or  not,  the  plaintiff  shall 
make  it  appear,  to  the  satisfaction  of  the  Court  in  which  such  action 
was  brought,  or  to  the  satisfaction  of  a  Judge  at  chambers  upon  sum- 
mons, that  the  said  action  was  brought  far  a  cause  in  which  concur- 
rent jurisdiction  is  given  to  the  Superior  Courts  by  the  128th  section 
of  the  said  recited  act  of  the  tenth  year  of  her  Majesty,  or  for  which 
no  plaint  could  have  been  entered  in  any  such  County  Court,  or  that 
the  said  cause  was  removed  from  a  County  Court  by  certiorari,  then 
and  in  any  of  such  cases  the  Court  in  which  the  said  action  is  brought, 
or  the  said  Judge  at  chambers,  may  thereupon,  by  rule  or  order,  direct 
that  the  plaintiff  shall  recover  hid  costs,  and  thereupon  the  plaintiff 
shall  have  the  same  judgment  to  recover  his  eosts  that  he  would  have 
had  if  this  act  had  not  been  passed"  Under  the  former  County 
Court  Act,  9  &  10  Vict.  c.  95,  the  arms  lay  on  the  defendant  to  re* 
lieve  himself  from  costs ;  the  present  act  shifts  the  onu»  to  the  plain* 
tiff  to  show  himself  entitled  to  them  in  certain  excepted  cases.  The 
plaintiff  now  ought,  therefore,  to  satisfy  the  Court  or  Judge  of  his 
right  to  costs,  in  the  same  manner  as  the  defendant  formerly  made 
out  his  right  to  a  suggestion,  namely,  by  affidavit  showing  that  his 
case  comes  within  the  statute.  [Piatt,  B.  -*-  When  the  parties  were 
before  me,  the  facts  stated  by  the  .plaintiff's  attorney  were  npt  denied 
by  the  other  side.] 

Pollock,  C.  B.  The  regular  course  is  this.  If  {he  attorney  of  a 
party  summoned  means  to  dispute  the  facts  alleged,  he  should  say  to 
his  antagonist,  "  Make  an  affidavit  of  them,  and  I  will  answer  it." 
If  he  does  not  take  this  course,  the  facts  must  be  taken  as  admitted. 
We  must  presume  that  the  plaintiff  did  make  out  his  case  to  the  sat- 
isfaction of  the  Judge,  unless  you  show  the  reverse. 

Parke,  B.  It  would  add  greatly  to  the  expense  of  proceedings  at 
chambers,  if  we  were  to  lay  it  down  that  there  must  be  an  affidavit 
in  every  case,  whether  the  statements  made  by  the  party  applying  for 
an  order  are  controverted  or  not. 

Alderson  and  Platt,  BB.,  concurring —  Rule  refused* 
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Hilary  Term,  January  29,  1851. 

Cwmty  Court— 9  <$•  10  Vict.  c.  95  — 13  Sf  14  Vict  c.  61  —  Certi- 
orari—  Carrier. 

Semble,  per  curiam,  that  the  jurisdiction  given  to  the  Superior  Court  by  the  9  &  10  Vict  c.  95, 
s.  90,  to  remove  a  cause  from  a  County  Court,  by  certiorari,  is  not  taken  away  by  the  13  & 
14  Vict  c  61,  s.  16 ;  but  it  was 

Held,  that  on  applying  for  a  certiorari  under  that  statute,  all  material  facts  relative  to  the 
state  of  the  cause  in  the  Court  below  should  be  brought  before  the  Judge  in  order  to  en- 
able him  to  exercise  his  discretion  in  granting  or  refusing  the  writ 

Quere,  per  Martin,  Bn  whether  the  action  for  money  had  and  received  was  maintainable  un- 
der the  circumstances  in  Parker  v.  The  Great  Western  Railway  Compaq  7  Man.  &  G.  253 ; 
8  Jar.  194. 

This  action  was  commenced  by  plaint  in  the  County  Court  of 
Bristol,  on  the  31st  October,  1860,  and  was  brought  against  the  de- 
fendants as  common  carriers,  to  recover  a  sum  of  50Z.  for  an  alleged 
overcharge  in  the  carriage  of  goods.  The  cause  came  on  to  be  heard 
on  the  19th  November,  and  having  occupied  seven  days  in  the  hear- 
ing, was  adjourned  till  the  23d  January.  On  the  20th  of  that  month 
the  defendants  made  an  ex  parte  application  to  a  Judge  at  chambers 
for  a  certiorari  to  remove  the  cause  into  this  Court,  on  the  ground 
that  it  involved  a  question  of  a  right  to  toll,  and  consequently  that  the 
County  Court  had  no  jurisdiction  by  the  9  &  10  Vict  c.  95,  s.  58 ; 
and  also  that  it  raised  a  difficult  point  of  law,  namely,  the  right  of  the 
company  to  charge  separately  for  the  various  parcels  carried  by  them. 

C.  Pollock,  on  a  former  day  in  this  term,  moved  to  quash  the  certi- 
orari. First,  it  is  a  question  whether  the  power  to  remove  causes 
from  the  County  Court  by  certiorari,  given  by  the  County  Court  Act, 
9  &  10  Vict  c.  96,  s.  90,  is  not  altogether  taken  away  by  the  recent 
County  Court  Act,  13  &  14  Vict  a  61.  By  the  former  it  is  enacted 
that  "  No  plaint  entered  in  any  Court  holden  under  this  act  shall  be 
removed  or  removable  from  the  said  Court  into  any  of  her  Majesty's 
Superior  Courts  of  Record,  by  any  writ  or  process,  unless  the  debt  or 
damage  claimed  shall  exceed  52.,  and  then  only  by  leave  of  a  Judge 
of  one  of  the  said  Superior  Courts,  in  cases  which  shall  appear  to  the 
Judge  fit  to  be  tried  in  one  of  the  Superior  Courts,  and  upon  such 
terms  as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or  such 
other  terms  as  he  shall  think  fit"  Now  the  second  act,  after  extend- 
ing the  jurisdiction  of  the  County  Courts  to  502.,  with  an  appeal  to 
two  puisne  Judges  of  any  of  the  Superior  Courts  when  the  amount 
claimed  exceeds  202.,  enacts  in  its  16th  section  that,  "  No  judgment, 
order,  or  determination  given  or  made  by  any  Judge  of  a  County 
Court,  nor  any  cause  or  matter  brought  before  him  or  pending  in  his 
Court,  shall  be  removed  by  appeal,  motion,  writ  of  error,  certiorari,  or 
otherwise,  into  any  other  Court  whatsoever,  except  in  the  manner  and 
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according  to  the  provisions  hereinbefore  mentioned."  The  Court  of 
Queen's  Bench  has  in  another  case  granted  a  rule  in  order  to  have 
this  point  determined.  [Parke,  B.  —  Is  it  then  contended  that  a  cer- 
tiorari may  issue  when  the  amount  in  dispute  is  the  smaller  sum 
where  there  is  no  appeal,  and  not  in  case  of  the  larger  sum  because 
there  is  one  ?  Pollock,  C.  B.  —  That  is  so  absurd  a  consequence,  that 
we  should  not  adopt  it  without  consideration.]  Secondly;  at  all 
events,  all  the  material  facts  in  the  case,  including  the  state  of  the 
cause  and  the  amount  of  expense  incurred  by  the  seven  days'  hear- 
ing, ought  to  have  been  brought  before  the  Judge  at  chambers,  in 
order  to  enable  him  to  exercise  his  discretion  on  the  matter.  Thirdly ; 
on  the  point  of  law  sought  to  be  raised  by  the  defendants,  the  cases 
of  Parker  v.  The  Great  Western  Railway  Company,  7  Man.  &  G. 
263 ;  8  Jur.  194,  and  Pickford  v.  The  Grand  Junction  Railway  Com- 
pany, 10  M.  &  W.  399 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  342,  are 
authorities  against  them.  x 

The  Court  granted  a  rule ;  against  which 

Kinglake,  Serf.,  now  showed  cause,  and  contended  that  the  certio- 
rari  was  not  taken  away ;  and  that,  on  the  true  construction  of  the 
statute  regulating  the  defendant  company,  a  demand  for  the  carriage 
of  goods  under  circumstances  like  the  present,  amounted  to  a  toll. 
On  the  first  of  these  points  he  referred  to  the  2d  section  of  the  13  & 
14  Vict  c.  61,  and  Jones  v.  Holdsworth,  16  Law  Times,  325. 

Lush,  in  support  of  the  rule,  argued  that  no  claim  to  toll  within  the 
meaning  of  the  9  &  10  Vict,  c  95,  s.  58,  was  in  dispute,  but  if  there 
even  were,  the  remedy  should  be  by  prohibition,  not  certiorari. 

Pollock,  C.  B.  This  rule  must  be  made  absolute :  not  however 
on  the  ground  that  the  certiorari  is  taken  away  by  the  recent  statute, 
respecting  which  I  entertain  no  doubt  that  it  is  not.  The  ground  on 
which  this  rule  ought  to  be  absolute  is,  that  it  was  necessary  to  state 
to  the  Judge  on  the  affidavits  the  real  state  of  the  cause,  in  order  that 
he  might  impose  on  the  parties  such  terms  as  might  seem  fit  in  his 
discretion,  whereas  this  writ  was  obtained  on  a  representation  which 
concealed  from  the  Judge  the  true  facts,  and  so  prevented  him  exer- 
cising his  discretion. 

Parke,  B.  I  am  of  the  same  opinion.  I  have  not  the  least  doubt, 
and  this  is  not  the  first  time  that  I  have  had  to  consider  the  question,1 
that  the  certiorari  is  not  taken  away  in  cases  like  the  present  The 
words  of  the  16th  section  of  the  recent  act  are,  that  it  shall  be  taken 
away  in  all  cases  "  save  and  except  in  the  manner  and  according  to 
the  provisions  hereinbefore  mentioned."  Then  look  at  the  provisions 
before  mentioned.  One  is  in  the  2d  section,  that  this  act  and  the  act 
9  &  10  Vict  c.  95,  "  shall  be  read  and  construed  as  one  act,  as  if  the 


i  The  Court  had  intimated  a  similar  opinion  a  few  days  previous,  on  a  motion  to 
quash  a  certiorari  ;  and  see  the  next  case.  
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several  provisions  in  the  said  recited  act  contained,  not  inconsistent 
with  the  provisions  of  this  act,  were  repeated  and  reenacted  in  this 
act."  The  provision  of  the  former  act,  allowing  a  certiorari,  is  by  no 
means  inconsistent  with  the  right  of  appeal  given  by  this  act— they 
may  both  well  stand  together — and  therefore  the  present  statute  is  to 
be  read  as  if  that  clause  was  in  it  This  appears  to  me  to  be  perfectly 
clear,  although  it  will  not  be  necessary  to  pronounce  a  binding  opinion 
on  the  point;  for  this  rule  must  be  absolute  on  another  ground,  name- 
ly, that  in  bringing  the  case  before  the  Judge,  the  defendants  did  not 
show  him  the  facts  so  as  to  enable  him  to  impose  the  proper  condi- 
tions. If  they  had  disclosed  all  the  facts,  the  Judge  would  not  have 
given  an  absolute  writ,  but  qualified  it  with  terms.  It  will  not  be 
necessary  to  say  whether  the  Judge  properly  exercised  his  power  in 
removing  the  cause ;  it  may  possibly  be  that  as  there  is  no  doubt 
about  the  jurisdiction  — for  certainly  no  question  of  toll  was  in- 
volved—  the  removal,  was  discretionary  with  the  Judge,  if  all  the 
facts  had  been  brought  before  him.  There  is  no  difficult  point  of  law 
in  this  case,  —  Parker  v.  The  Great  Western  Railway  Company,  and 
Pickford  v.  Hie  Grand  Junction  Railway  Company,  seem  authorities 
on  that,  —  but  a  mere  matter  of  detail  which  would  probably  be 
better  investigated  before  the  Judge  of  a  County  Court,  than  by  a 
Judge  and  jury. 

Alderson,  B.,  concurred. 

Martin,  B.  If  the  point  should  arise  which  came  before  the  Court 
of  Common  Pleas  in  Parker  v.  The  Great  Western  Railway  Compamf, 
as  to  whether  an  action  for  money  had  and  received  could  be  main- 
tained under  such  circumstances,  I  should  like  to  see  it  brought  to  a 
Court  of  Error. 

Alderson,  B.  Two  puisne  Judges,  sitting  as  a  Court  of  Appeal, 
would  never  overrule  a  decision  of  the  Court  of  Common  Pleas  on 
the  point  referred  to  by  my  brother  Martin.  —  Rule  absolute. 


Mungeam  tr.  Whbatlby.1 

Hilary  Term,  January  25  and  30,  1851. 

Gowity  Court  —  9  Sp  10  Vict.  c.  95,  s.  121 —  Certiorari —  Replevin. 

The  conditions  imposed  by  the  121st  section  of  the  County  Court  Act,  9  &  10  Vict  c  95.  on 
removing  suits  in  replevin  from  those  Courts  by  certiorari,  are  to  be  complied  with  wn« 
•Hie  writ  is  delivered  to  the  Judge  in  Court. 

A  Judge  to  whom  such  m  writ  was  delivered  refused  to  allow  it,  and  proceeded  to  try  the 
cause,  on  the  ground  that  notice  of  the  sureties  was  not  given  to  the  clerk  of  the  Courtly 
sufficient  time  to  communicate  with  the  Judge  in  order  to  enable  him  to  fix  the  amount  of 
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the  security,  and  the  clerk  to  express  his  approval  of  the  sufficiency  of  the  sureties  before 
the  sitting  of  the  Court  at  which  they  were  to  be  taken :  — 

Held  erroneous,  as  the  question  of  the  sufficiency  of  the  sureties  could  not  arise  until  the 
Judge  had  received  in  Court  the  declaration  required  by  that  section,  and  fixed  the  amount 
in  which  the  sureties  were  to  be  bound. 

Quart,  if  after  such  declaration  and  fixing  such  amount  time  be  required  to  examine  into 
the  sufficiency  of  the  sureties,  the  Judge  may  adjourn  the  cause  for  that  purpose. 

Every  certiorari  issued  under  this  section  ought  to  be  made  returnable  so  as  to  allow  a  suffi- 
cient time  for  the  preliminary  inquiries  which  it  directs.  { 

The  declaration  required  by  that  section  may  be  made  by  the  attorney  of  the  party,  at  least 
if  be  is  himself  unable  to  attend;  and,  in  receiving  that  declaration,  the  duty  of  the  Judge 
is  altogether  ministerial. 

Where  the  Judge  of  a  County  Court,  even  through  mistake  of  the  law,  disobeys  a  certiorari 
under  this  section,  the  remedy  is  by  attachment,  or  perhaps  by  rule  to  return  the  writ 

Peacock,  in  Michaelmas  term,  obtained  a  rule  for  an  attachment 
against  the  Judge  of  the  County  Court  of  Kent,  holden  at  Gravesend, 
for  contempt  in  refusing  to  receive  and  return  a  writ  of  certiorari  is- 
sued out  of  this  Court,  to  remove  a  plaint  in  a  cause  of  Mungeam  v. 
Wheatley.  The  suit  was  in  replevin  for  making  an  illegal  distress  for 
rent,  and  was  commenced  on  the  4th  October,  1850.  On  the  4th 
November  a  writ  of  certiorari  to  remove  it  into  this  Court  was  issued, 
returnable  on  the  8th,  the  day  on  which  the  cause  stood  for  hearing  in 
the  Court  below.  At  the  sitting  of  the  Court  on  that  day,  the  defend- 
ant's attorney  delivered  the  writ  of  certiorari  to  the  Judge,  and  offered 
to  make  the  declaration  required  by  the  121st  section  of  the  County 
Court  Act,  9  &  10  Vict  c.  95,  namely,  that  the  rent  in  respect  of  which 
the  distress  was  taken,  exceeded  2Q£,  and  in  fact  amounted  to  60/.,  or, 
after  deducting  the  land  tax,  to  50/.  5s.  3cL  He  also  produced  the 
bond  required  by  that  section,  and  stated  that  the  sureties  therein 
named  were  present  and  ready  to  execute  it.  The  declaration  was 
likewise  made  by  a  person  of  the  name  of  Watkins,  a  medical  man, 
who  deposed  on  oath  that  the  defendant  was  incapacitated  by  illness 
from  attending  in  the  Court,  and  had  executed  to  him  a  power  of  at- 
torney to  act  in  his  stead.  That  instrument,  after  reciting  the  action 
and  desire  of  the  defendant,  L.  L.  Wheatley,  to  have  it  removed  by 
certiorari,  proceeded  thus :  "  The  said  L.  L.  Wheatley  doth  by  these 
presents  nominate,  constitute,  and  appoint  A.  Watkins,  &c.,  his  true 
and  lawful  attorney,  and  in  his  name,  and  as  his  act,  to  sign,  seal,  and 
deliver  any  bond  which  the  Judge  of  the  said  County  Court  may  re- 
quire to  be  given  by  him,  the  said  L.  L.  Wheatley,  to  prosecute  the 
said  suit  when  removed  before  the  Barons  of  the  Court  of  Exchequer 
as  aforesaid,  with  effect  and  without  delay,  and  to  prove  before  the 
said  Court  of  Exchequer,  that  there  was  ground  for  believing  that  the 
damage  sought  to  be  recovered  by  the  said  action  is  more  than  20/. 
or  otherwise*,  and  generally  to  take  and  adopt  all  and  every  such  pro- 
ceedings and  proceeding,  and  do  and  perform  all  and  every  such  acts 
and  act,  deeds  and  deed,  in  and  about  the  conduct,  management, 
prosecution,  suspension,  or  determination  of  the  said  writ  or  other- 
wise in  relation  thereunto,  as  he,  the  said  A.  Watkins,  shall  think 
proper,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  the  said 
vol.  i.  44 
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L.  L.  Wheatley  might  or  could  do  if  personally  present"  The  Judge, 
however,  refused  to  allow  the  writ,  assigning  as  his  reasons  that  the 
declaration  must  be  made  by  the  defendant  in  person  or  by  writing 
verified :  and  also  that  notice  of  the  sureties  ought  to  have  been  given 
in  sufficient  time  to  enable  the  clerk  of  the  Court  to  communicate 
with  the  Judge,  in  order  to  enable  him  to  fix  the  amount  of  the  secu- 
rity, and  the  clerk  to  express  his  approval  of  the  sufficiency  of  the 
sureties  before  the  sitting  of  the  Court  at  which  they  were  to  be  taken. 
The  cause  was  therefore  tried,  and  the  jujy  having  found  a  verdict  for 
the  plaintiff,  with  50/.  damages,  judgment  was  given  accordingly,  and 
an  order  made  for  the  payment  of  that  sum  with  costs. 

Sir  F.  7%e$iger,  Bodkin,  and  Horn  showed  cause.  There  is  no 
ground  for  an  attachment,  as  the  Judge  has  not  been  guilty  of  any 
wilful  disobedience  to  the  writ  If  he  did  wrong  in  trying  the  cause 
under  the  circumstances,  the  proper  remedy  would  be  by  prohibition. 
[Parke ,  B. —  An  attachment  does  not  always  imply  wilful  contempt 
An  attachment  against  a  sheriff,  for  instance,  does  not  suppose  moral 
misconduct]  Besides,  as  the  Judge  did  receive  the  writ,  he  ought  to 
have  been  ruled  to  return  it  Rex  v.  Bottoms,  1  East,  298 ;  Paley, 
Conv.  294.  [Pollock,  C.  B.  —  I  do  not  know  that  a  rule  to  return  a 
writ  is  necessary,  when  there  has  been  an  actual  disobedience  to  it] 
But  it  may  well  be  doubted  whether  the  Judge  has  committed  any 
mistake  at  all  in  his  construction  of  the  statute.  The  position  that 
the  delivery  of  a  certiorari  to  an  inferior  tribunal  at  once  suspends  its 
functions,  is  only  true  of  a  certiorari  at  common  law ;  it  is  otherwise 
where,  as  in  the  present  case,  conditions  precedent  to  the  action  of  the 
writ  are  imposed  by  statute ;  if  those  conditions  are  not  complied 
.  with,  the  Judge  ought  to  disallow  the  writ  In  2  Hale's  P.  C.  213,  we 
find  it  said,  "  If  a  certiorari  issue  and  ought  to  be  allowed,  the  pro- 
ceeding of  the  Justices  after  is  coram  nonjudiceP  In  2  Hawk.  P.  C, 
c.  27,  s.  67,  "  Inferior  Courts,  proceeding  after  a  certiorari  delivered 
where  by  law  they  ought  not,  are  punishable  for  a  contempt"  [They 
also  cited  on  this  point,  Cro.  Eliz.  916;  1  Burn's  Just  553';  1  Chitt 
Crim.  Law,  392 ;  and  Grad.  &  Sc.  Q.  B.  Prac.  174.]  Thus,  it  is  en- 
acted  by  the  21  Jac.  1,  c.  23,  ss.  2,  4,  that  .no  certiorari  shall  be  re- 
ceived, or  allowed  to  remove  a  cause,  unless  delivered  before  issue  or 
demurrer,  and  unless  the  demand  amount  to  5L  By  the  5  Geo.  2, 
c.  19,  s.  2,  no  certiorari  shall  be  allowed  to  remove  the  orders  of  Jus- 
tices without  a  recognizance  to  the  amount  of  50J.,  with  sureties,  to 
prosecute  with  efFect,  and  in  case  the  party  shall  not  enter  into  such 
recognizance,  or  shall  not  perform  the  above  conditions,  the  Justices 
may  proceed  as  if  no  certiorari  had  been  granted :  and  that  was  acted 
on  in  Rex  v.  Dunn,  8T.R.  217.  So  by  the  stat5  &  6  Will.  4,  c.33, 
defendants  who  remove  indictments  into  the  Queen's  Bench  by  certi- 
orari, shall,  before  allowance  of  the  writ,  enter  into  a  recognizance  in 
such  sum  and  with  such  sureties  as  that  Court  or  a  Judge  shall  direct: 
and  it  is  the  common  practice  at  the  Central  Criminal  Court  to  treat 
as  a  nullity  any  certiorari  presented  without  them.  The  7  &  8  Geo. 
4,  c.  29,  s.  63,  having  taken  away  the  certiorari,  in  indictments  for 
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obtaining  money  under  false  pretences,  the  officer  of  an  Inferior  Court 
-would  rightly  disregard  a,  certiorari  issued  in  such  a  case.  [Alderson, 
B.  —  There  the  Judge  sees  by  the  statute  that  no  certiorari  at  all  can 
issue.]  Now  the  language  of  the  121st  section  of  the  9  &  10  Vict 
c.  95,  on  which  the  present  question  depends,  is,  "  In  case  either  party 
to  any  action  of  replevin  shall  declare  to  the  Court  in  which  such  ac- 
tion shall  be  brought,  that  the  title  to  any  corporeal  or  incorporeal 
hereditament,  or  to  any  toll,  market,  fair,  or  franchise  is  in  question,  or 
that  the  rent  or  damage  in  respect  of  which  the  distress  shall  have 
been  taken  is  more  than  the  sum  of  20/.,  and  shall  become  bound  with 
two  sufficient  securities,  to  be  approved  by  the  clerk  of  the  Court,  in 
such  sums  as  to  the  Judge  shall  seem  reasonable,  regard  being  had  to 
the  nature  of  the  claim,  and  the  alleged  value  or  amount  of  the  prop- 
erty in  dispute,  or  of  the  rent  or  damage,  to  prosecute  the  suit  with 
effect  and  without  delay,  and  to  prove  before  the  Court  by  which  such 
suit  shall  be  tried,  that  such  title  as  aforesaid  is  in  dispute  between 
the  parties,  or  that  there  was  ground  for  believing  that  the  said  rent 
or  damage  was  more  than  20/.,  then  and  not  otherwise,  the  action  may 
be  removed  before  any  Court  competent  to  try  the  same,  in  such  man- 
ner as  bath  been  accustomed."  The  words  that "  then  and  not  other- 
wise the  action  may  be  removed,"  show  the  intention  of  the  legislature 
that  the  conditions  specified  must  be  strictly  followed  before  the  Judge 
of  the  County  Court  can  allow  the  certiorari.  It  is  by  no  means 
clear  that  he  was  wrong  in  requiring  the  personal  attendance  of  the 
defendant  to  make  the  required  declaration ;  and  he  was  right  in  con- 
sidering that  the  clerk  of  the  Court  ought  to  have  had  time  to  inquire 
into  the  sufficiency  of  the  sureties. 

On  the  Court  observing  that  damages  to  the  amount  of  50/.  was 
altogether  unusual  in  actions  of  replevin,  Horn  said  that  he  was  coun- 
sel for  the  plaintiff  at, the  trial,  and  had  conducted  the  case  as  an 
action  for  illegal  distress,  which  had  probably  misled  the  Judge. 

C.  Clark,  (absente  Peacock,)  in  support  of  the  rule.  The  power 
of  the  Judge  of  an  Inferior  Court  to  proceed  with  a  cause  is  sus- 
pended absolutely  by  the  delivery  of  a  writ  of  certiorari.  1  Tidd's 
Prac.  404,  9th  ed.  Cross  v.  Smith,  1  Salk.  148-9.  Sevan  v.  Prothesk, 
2  Burr.  1151.  Dy.  245  a,  pi.  63.  It  would  be  absurd  to  require  the 
personal  attendance  of  parties  to  make  the  declaration  required  by 
this  statute  —  a  plaintiff  or  defendant  might  be  in  India,  or  be  a  cor- 
poration aggregate.     [He  was  then  stopped.] 

Parke,  B.  The  Judge  of  the  County  Court  has  disobeyed  the  writ 
of  certiorari.  The  question  turns  on  the  121st  section  of  the  9  &  10 
Vict  c.  95,  under  which  that  certiorari  was  issued.  We  have  already 
expressed  our  opinion  that  the  matters  required  by  that  section  as 
preliminary  to  the  action  of  the  certiorari  are  to  be  complied  with 
after  and  before  the  issuing  of  the  writ  When  therefore  the  writ 
issues,  it  is  to  be  obeyed  judicially;  like  as  in  the  case  of  certiorari 
to  Inferior  Courts  under  the  21  Jac.  c.  23,  and  the  5  Geo.  2,  c  19 ;  the 
latter  of  which  are  inoperative  unless  recognizances  are  entered  into 
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pursuant  to  the  statute.  The  effect  of  the  certiorari  here  is 
tional ;  it  operates  if  what  the  statute  requires  to  be  done  is  done;  as 
in  the  case  which  has  been  cited  from  8  T.  R.  217 :  so  that  I  read 
the  statute  and  the  certiorari  together,  as  if  the  latter  were  a  direction 
to  remove  the  plaint,  provided  the  party  declare  to  the  Court  that 
"  the  title  to  any  corporeal  or  incorporeal  hereditament,  or  to  any  toH, 
market,  fair,  or  franchise  is  in  question,  or  that  the  rent  or  damage  in 
respect  of  which  the  distress  shall  have  been  taken  is  more  than  the 
sum  of  20Z."  When  that  declaration  is  made,  the  Judge  has  a  fur- 
ther duty  to  discharge  before  he  allows  the  certiorari;  namely,  to  fix 
the  amount  in  which  the  sureties  required  by  that  section  are  to  be 
bound,  and  the  clerk  of  the  Court  is  then  to  take  the  sureties :  when 
all  these  things  are  done,  then,  and  not  till  then,  is  the  cause  to  be 
removed.  That  is  the  proper  exposition  of  this  121st  section.  Then 
we  are  to  inquire  was  the  Judge  right  in  the  course  he  pursued  in  the 
present  instance.  Now  certainly  the  statute  is  obscure,  not  merely 
as  to  the  time  and  mode  of  complying  with  the  conditions  to  which 
I  have  adverted,  but  obscure  as  to  the  manner  in  which  the  party 
shall  make  the  required  declaration.  It  is  argued  that  the  declaration 
for  the  removal  of  plaints  in  replevin  from  small  debts  Courts  is  to  be 
made  by  the  party  to  the  suit,  and  cannot  be  made  by  any  one  else: 
and  it  is  a  question  of  some  nicety.  Bat  considering  the  extreme 
inconvenience  of  holding  that  a  landlord,  defendant  in  replevin,  must 
be  at  the  trouble  of  coming  to  make  such  a  declaration,  no  matter 
where  he  may  reside,  we  think  that  according  to  the  reasonable  con- 
struction of  the  statute  that  declaration  may  be  made  by  a  person 
who  conducts  the  suit,  i.  e.  the  attorney  instead  of  the  party.  When 
it  is  made,  the  duty  of  the  Judge  is  not  then  to  return  the  writ,  but 
to  do  the  other  things  pointed  out  in  the  section.  Hitherto  his  act  is 
a  ministerial  act,  for  he  is  not  to  determine  the  truth  of  the  declara- 
tion :  if  the  party  or  his  agent  make  one,  the  Judge  is  bound  to  go 
on  by  taking  the  proper  steps  consequent  upon  it  He  ought  imme- 
diately to  fix  the  amount  of  the  sum  for  which  surety  is  to  be  taken, 
and  should  the  sufficiency  of  the  sureties  be  established  to  the  satis- 
faction of  the  clerk  of  the  County  Court,  then  the  party  enters  into  a 
bond  with  those  sureties  to  prosecute  the  suit ;  for  the  statute  does 
not  say  they  shall  enter  into  a  recognizance,  but  "shall  become 
bound."  The  Judge,  therefore,  in  the  present  case,  did  not  do  what  it 
was  his  duty  to  do  as  Judge  :  and  although  it  is  but  a  mistake,  I  con- 
fess I  do  not  luiow  he  could  be  set  right,  except  by  this  motion  for  an 
attachment,  or  perhaps  by  a  rule  to  return  the  writ  It  is  not  neces- 
sary to  say  any  thing  about  what  took  place  afterwards,  as  he  did  not 
take  the  proper  preliminary  steps  to  carry  out  the  statute ;  and  cer- 
tainly ought  not  to  have  tried  the  cause.  Whether  he  was  right  in 
allowing  so  large  a  sum  to  be  given  for  damages  as  50/.  is,  therefore, 
beside  the  present  question.  He  was  quite  wrong  in  so  doing;  but 
he  may  have  been  led  into  it  by  supposing  that  the  action  was  for  an 
excessive  distress,  though  the  form  of  the  plaint  shows  it  was  a  re- 
plevin. We  however  have  only  to  inquire  if  the  Judge  has  disobeyed 
our  writ,  and  it  appears  that  he  has  done  so ;  not  wilfully  indeed — 
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we  never  supposed  that — but  he  has  made  a  mistake.  The  rule  for  an 
attachment  must  therefore  be  absolute:  but  as  there  was  nothing  but 
a  mistake,  the  attachment  shall  lie  in  the  office  for  a  month,  and  in 
the  mean  time  a  fresh  certiorari  can  be  issued,  which  the  Judge  will 
take  care  to  obey ;  for  I  have  some  doubt  if  the  present  one  so  long 
returnable  could  now  be  obeyed  by  making  the  preliminary  inquiries. 
In  order  to  give  proper  effect  to  this  part  of  the  statute,  a  certiorari 
issued  under  it  should  be  made  returnable  in  sufficient  time  to  make 
those  inquiries. 

Alderson,  B.  It  is  clear  that  the  Judge  was  wrong  on  the  first 
two  points,  and  until  he  decides  right  on  them  the  other  question  does 
not  arise  at  all.  On  receiving  the  certiorari  he  should  have  accepted 
the  declaration  of  the  attorney,  that  the  rent  in  respect  of  which  the 
distress  was  taken  was  more  than  20/.  That  he  has  failed  to  do ; 
having  thought  that  that  declaration  should  be  made  by  the  defend- 
ant in  person,  and  that  until  then  the  trial  could  not  be  stayed.  He 
was  wrong  there,  and  in  my  opinion  he  was  also  wrong  in  not  fixing 
the  amount  of  the  sureties  to  be  given  by  the  party  that  the  cause 
should  be  properly  brought  before  the  Superior  Court.  Until  the 
Judge  does  the  act  of  fixing  the  amount  in  which  the  sureties  are  to 
be  bound,  it  is  impossible  for  the  party  to  tender  them,  or  to  do  any 
thing.  As  the  Judge  did  not  do  those  two  preliminary  acts,  all  that 
he  did  afterwards  was  done  under  a  mistake,  and  the  writ  has  been 
disobeyed.  It  may  be  a  question,  on  which  I  give  no  opinion,  as  to 
what  ought  to  have  been  done,  if  after  he  permitted  the  declaration 
to  be  made,  and  fixed  the  amount  of  surety,  the  parties  had  been  una- 
ble to  comply  with  the  other  requisites  of  this  section  within  a  rea- 
sonable time.  But  that  question  does  not  arise  here,  for  he  has  pre- 
vented them  by  not  doing  the  preliminary  acts.  I  quite  agree  that 
there  is  no  ground  for  imputing  wilful  disobedience  to  our  writ,  and 
that  the  question  was  one  on  which  the  Judge  might  very  reasonably 
entertain  a  doubt :  we  must,  however,  act  on  our  construction  of  the 
statute.  I  agree  also  that  the  attachment  should  lie  in  the  office  for 
a  month,  and  redress  be  granted  by  issuing  a  fresh  certiorari^  which 
will  no  doubt  be  obeyed. 

Martin,  B.  It  seems  to  me  that  this  case  is  quite  clear.  The 
statute  says  distinctly  that  where  the  rent  in  respect  of  which  the  dis- 
tress is  taken  shall  exceed  20/.,  the  plaint  may  be  removed  by  certio- 
rari on  certain  conditions :  and  instead  of  throwing  difficulties  in  the 
way  of  parties,  it  is  the  duty  of  Judges  to  aid  them.  It  would  be 
better  if  these  inferior  Judges  would  confine  themselves  to  cases 
where  they  have  jurisdiction,  and  where  they  have  not,  to  carry  out  the 
rights  of  the  parties.  It  is  no  disrespect  to  a  Judge  to  remove  a 
cause  which  a  party  has  a  right  to  remove.  The  Judge  in  this  case 
meant  nothing  wrong:  but  it  was  his  duty  to  have  suspended  all  pro- 
ceedings, on  receiving  the  declaration  of  the  attorney,  to  have  fixed 
the  amount  of  surety,  and  given  the  party  every  reasonable  aid. 

44# 
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The  Lord  Chief  Baron  did  not  make  any  observation. 

C.  Clark  applied  for  costs ;  but 

The  Court  refused  to  grant  them.  —  Rule  absolute  accordingly. 


The  North-western  Railway  Company  v.  M'MichaeL.  The 
Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 
Company  v.  Pilcher.1 

Hilary  Term,  January  11,  1851. 

Railway  Company  —  Infancy — Shareholder. 

In  an  action  under  the  Companies  Clauses  Consolidation  Act,  8  Vict  c  16,  s.  96,  for  calls 
on  shares  in  a  railway  company,  which  the  defendant  has  obtained  by  original  agreement 
with  the  company,  and  his  name  entered  in  their  register  of  shares  as  proprietor  thereof; 
it  is  no  answer  to  plead  that  the  defendant  was  an  infant  at  the  time  of  the  agreement  for 
the  shares,  and  of  entering  his  name  on  the  register,  and  of  making  the  calls,  that  he 
never  ratified  or  confirmed  the  purchase,  and  that  the  bargain  was  a  disadvantageous  one 
to  him. 


The  NobthAvestern  Railway  Company  r.  M'MichaeL. 

This  was  an  action  of  debt  for  calls  in  the  Northwestern  Railway 
Company,  the  declaration  being  in  the  statutable  form  prescribed  by 
the  Companies  Clauses  Consolidation  Act,  8  Vict.  c.  16,  s.  26,  with  a 
count  for  interest.  To  the  first  count  the  defendant  pleaded  that 
"  before  the  making  of  any  of  the  calls  in  the  declaration  mentioned, 
to  wit,  on  the  2d  day  of  November,  1846,  the  defendant  applied  to 
the  said  company,  the  plaintiffs  in  this  suit,  to  become  the  holder  of 
ten  shares  in  the  said  company ;  and  the  said  company  then,  to  wit, 
on  the  day  and  year  aforesaid,  in  pursuance  of  the  defendant's  said 
application,  granted  the  shares  in  the  declaration  mentioned  to  him 
as  the  original  and  first  holder  thereof,  and  then  entered  his  name  in 
the  register  of  shareholders  in  the  said  company  as  the  proprietor 
of  the  said  shares :  and  so  the  defendant  then  became  and  still  is  the 
original  and  first  holder  of  the  shares  in  the  declaration  mentioned, 
by  contract  with  the  said  company,  to  wit,  in  the  manner  aforesaid, 
and  not  otherwise  :  and  the  proprietorship  of  the  said  shares  acquired 
as  in  this  plea  aforesaid,  is  the  same  proprietorship  of  the  said  shares 
in  the  declaration  mentioned.  And  the  defendant  further  says,  that 
when  he  applied  as  aforesaid,  and  when  the  shares  in  the  declaration 
mentioned  were  granted  to  him,  and  his  name  entered  as  aforesaid, 
and  also  at  the  respective  times  of  the  making  of  the  calls  in  the  first 
count  mentioned,  he  the  defendant  was  an  infant  within  the  age  of 

i  15  Jot.  132. 
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tweiity-one  years,  to  wit,  of  the  age  of  twenty  years.  And  the  de- 
fendant further  says  that  he  has  never  ratified  or  confirmed  the  said 
application,  grant,  entry,  and  proprietorship,  or  any  or  either  of  them, 
but  the  same  have  and  each  and  every  of  them  hath  hitherto  always 
remained  wholly  unratified  and  unconfirmed.  And  the  defendant 
further  says,  that  he  has  not  at  any  time  derived  any  profit,  benefit, 
or  advantage  whatsoever  from  the  said  shares  or  by  reason  of  his 
being  proprietor  thereof,  and  such  proprietorship  has  always  been 
wholly  unprofitable  and  useless  to  the  defendant : "  concluding  with 
a  verification.  There  was  an  analogous  plea  to  the  count  for  interest : 
and  the  plaintiffs  demurred  generally  to  both  pleas. 

The  case  was  argued  at  the  Sittings  in  Banc,  after  Michaelmas 
term,  by 

WUleSy  for  the  plaintiffs,  and 

Cleasby,  fdr  the  defendant 

The  8  Vict.  c.  16,  ss.  14-20,  79,  was  referred  to,  with  the  fol- 
lowing authorities:  The  Leeds  and  Thirsk  Railway  Company  v. 
Fearnley,  4  Exch.  26 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  330 ;  The 
Newry  and  Enmskitten  Railway  Company  v.  Coombe,  3  Exch.  565 ; 
s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  325 ;  The  Cork  and  Bandon  Rail- 
way Company  v.  Cazenove,  10  Q.  B.  935 ;  11  Jur.  802 ;  Co.  Litt  2 
b. ;  Ketleijs  or  Ketseifs  Case,  BrownL  120 ;  Cro.  Jac.  320 ;  reported 
2  Bulst,  nom.  Kirton  v.  EUott,  and  in  1  Roll.  Ab.  731,  nom.  Kettle  v. 
Eliot ;  Bac.  Ab.,  "  Infancy  and  Age,"  G.  and  L  7  and  8 ;  Humble  v. 
Mitchell,  11  Ad.  &  El.  205 ;  3  Jur.  1188 ;  Williams  v.  Moor,  11  M. 
&  W.  256 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  253 ;  The  Earl  of 
Buckinghamshire  v.  Drury,  Wilmotfs  Opinions,  194;  Maddon  v. 
White,  2  T.  R.  159 ;  Baylis  v.  Dineley,  3  Mau.  &  S.  481 ;  CHbbs  v. 
Merrill,  3  Taunt  307 ;  Holmes  v.  Blogg,  2  B.  Moo.  552 ;  BHgh  v. 
Brent,  2  Y.  &  C.  Exch.  R  268;  and  Townson  v.  TiekeU,  3  B.  &  Al. 
31. — Cur.  adv.  wdt. 


The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway 

Company  v.  Pilcher. 

This  was  an  action  for  a  call,  with  the  declaration  in  the  same 
statutable  form.  The  defendant  pleaded  that  "  at  the  time  when  he 
the  defendant  first  became  and  was  the  holder  of  the  said  shares  in 
the  declaration  mentioned,  and  at  the  time  of  making  and  entering 
into  by  him  the  defendant  of  the  contracts  by  the  force,  virtue,  and 
in  pursuance  of  which  the  debts,  causes  of  action,  and  liabilities,  and 
each  and  every  of  them,  in  the  declaration  mentioned  accrued  to  the 
plaintiffs  and  been  incurred  by  the  defendant  as  in  the  declaration 
alleged,  and  at  the  time  of  the  making  and  entering  into  by  him  the 
defendant  of  the  contracts  by  4he  force,  virtue,  and  in  pursuance  of 
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which  the  plaintiffs  claim  to  be  entitled  by  law  to  make  the  said  call 
upon  the  defendant,  and  to  demand  and  have  the  amount  of  the 
same  of  and  from  the  defendant  in  manner  and  form  as  in  the 
declaration  is  alleged,  he  the  defendant  was  an  infant  under  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  nineteen,  years : "  con- 
cluding with  a  verification.  A  verdict  having  been  found  for  the  de- 
fendant on  a  traverse  of  the  infancy ;  a  rule  was  obtained  to  enter 
judgment  for  the  plaintiffs  non  obstante  veredicto,  on  the  ground  that 
the  plea  disclosed  no  answer  to  the  action.  When  this  rule  came  on 
for  argument  at  the  Sittings  in  Banc,  after  Michaelmas  term, 

Welsby  appeared  to  show  cause,  and 

WiUes  in  support  of  it 

The  Court,  however,  said  that  it  was  needless  to  argue  the  case, 
the  point  being  the  same  with  that  in  The  North-western  Railway 
Company  v.  M} Michael,  then  standing  for  judgment.  To  this  both 
counsel  assented. — Cur.  adv.  vult. 

The  judgment  of  the  Court,  consisting  of  Parke,  Alderson,  and 
Piatt,  BB.,  was  now  delivered  in  both  cases,  as  follows :  — 

Parke,  B.  The  question  to  be  decided  in  the  first  of  these  cases  is, 
whether  the  first  plea  (that  to  the  second  count  being  identical)  con- 
tains a  good  prima  facie  answer  to  the  declaration. 

If  the  effect  of  a  person  actually  becoming  a  shareholder  in  a  rail- 
road company,  by  an  original  agreement  with  the  company,  ought  to 
be  treated  as  a  mere  contract  with  those  to  whom  the  proposal  was 
made,  for  a  future  partnership  with  the  persons  who  should  be  after- 
wards fixed  upon  by  them,  and  to  contribute  to  the  capital  for  car- 
rying on  the  undertaking,  in  a  certain  proportion,  such  a  contract 
could  not  be  presumably  beneficial  to  an  infant,  and  would  be,  as  all 
mere  contracts  except  lor  necessaries  are,  not  binding  on  the  infant 
at  all ;  and  the  simple  fact,  that  the  defendant  at  the  time  he  made 
the  contract  was  an  infant,  would  be  an  answer  to  an  action  upon  it. 
The  same  may  be  said  of  an  executed  contract  for  the  purchase  of 
a  mere  personal  chattel 

But  in  the  cases  already  decided  upon  this  subject,  infants  having 
become  shareholders  in  railroad  companies  have  been  held  liable  to 
pay  calls  made  whilst  they  were  infants.  The  Cork  and  Bandon 
Railway  Company  v.  Cazenove,  11  Jur.  802;  10  Q,  B.  935.  The 
Leeds  and  Thirsk  Railway  Company  v.  Fearnley,  4  Exch.  26 ;  8.  c 
18  Law  J.  Rep.  (n.  s.)  Exch.  330.  They  have  been  treated  there- 
fore as  persons  in  a  different  situation  from  mere  contractors,  for 
then  they  would  have  been  exempt ;  but  in  truth  they  are  purchasers, 
who  have  acquired  an  interest  not  in  a  mere  chattel,  but  in  a  subject 
of  a  permanent  nature,  either  by  contract  with  the  company,  or  pur-  ¥ 
chase,  or  devolution  from  those  who  have  so  contracted,  and  with 
certain  obligations  attached  to  it,  which  they  were  bound  to  dis- 
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charge,  and  have  been  thereby  placed  in  a  situation  analogous  to  ail 
infant  purchaser  of  real  estate,  who  has  taken  possession,  and  there- 
by become  liable  to  all  the  obligations  attached  to  the  estate ;  for 
instance,  to  pay  rent,  21  Hen.' 6,  31  B,  in  the  case  of  a  lease  render* 
ing  rent,  and  to  pay  a  fine  due  on  an  admission,  in  the  case  of  a 
copyhold,  to  which  an  infant  has  been  admitted,  Evelyn  v.  Chichester, 
3  Burr.  1717 ;  unless  they  have  elected  to  waive  or  disagree  to  the 
purchase  altogether,  either  during  infancy  or  after  full  age,  at  either 
of  which  times  it  is  competent  for  an  infant  to  do  so*  Bac.  Ab., 
w  Infancy  and  Age,"  L  5 ;  Co.  Iitt.  380,  a.  This  Court  accordingly 
held,  in  The  Newry  and  Enniskillen  Railway  Company  v.  Combe, 
3  Exch.  565 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  325,  that  an  infant 
who  did  avoid  the  contract  of  purchase  during  minority  was  not 
liable  to  pay  any  calls.  In  the  subsequent  case  of  The  Leeds  and 
Thirsk  Railway  Company  v.  Fearnley,  4  Exch.  26,  where  there  had 
been  no  waiver  or  repudiation  of  the  purchase,  we  held,  in  con- 
formity with  the  decision  in  the  Queen's  Bench,  that  the  defendant 
continued  liable. 

We  cannot  say  that  we  concur  in  the  opinion  of  that  Court  as 
reported  in  11  Jur.  802,  and  10  Q.  B.  935,  if  it  goes  to  the  full  extent 
that  all  shareholders,  including  infants,  are,  by  the  operation  of  the 
railroad  acts,  made  absolutely  liable  to  pay  calls.  No  doubt  the  stat 
8  Vict  c  16,  not  only  gave  a  more  easy  remedy  for  calls  against  the 
holder  of  shares,  by  original  contract  with  the  company,  and  also 
attached  the  liability  to  pay  calls  to  the  shares,  so  as  to  bind  all  sub- 
sequent holders ;  but  we  consider,  as  we  have  before  said,  that  there 
are  implied  exceptions  in  favor  of  infants,  lunatics,  &c.,  in  statutes 
containing  general  words,  Stowell  v.  Lord  Zouche,  Plowd.  364,  de- 
pending of  course  on  the  intent  of  the  legislature  in  each  case; 
secWilmot's  Opinions,  194,  Earl  of  Buckinghamshire  v.  Drv/ry;  and 
that  this  statute  did  not  mean  by  general  words  to  deprive  infants  of 
the  protection  which  the  laws  gave  them  against  improvident  bar- 
gains. Under  this  statute,  therefore,  our  opinion  is,  that  an  infant  is 
not  absolutely  bound,  but  is  in  the  same  situation  as  an  infant 
acquiring  real  estate,  or  any  other  permanent  interest;  he  is  not 
deprived  of  the  right  which  the  law  gives  all  infants,  of  waiving 
and  disagreeing  to  a  purchase  which  he  has  made,  and  if  he  waives 
it,  the  estate  acquired  by  the  purchase  is  at  an  end,  and  with  it  his 
liability  to  pay  calls,  though  the  avoidance  may  not  have  taken  place 
till  the  call  was  due.  See  Bac.  Ab.  "  Infancy  and  Age,"  I.  8.  The 
law  is  clearly  laid  down  in  Co.  Litt.  2,  b. ;  "  An  infant  or  minor  hath, 
without  consent  of  any  other,  capacity  to  purchase,  for  it  is  intended 
for  his  benefit,  and  at  his  full  age  he  may  either  agree  thereunto,  and 
perfect  it,  or,  without  any  cause  to  be  alleged,  waive  or  disagree  to 
the  purchase  ;  and  so  may  his  heirs  after  him,  if  he  agreed  not  there- 
unto after  his  full  age."  A  shareholder,  indeed,  in  a  railway  com- 
pany, or  other  chartered  corporation,  is  not  thereby  made  a  holder  of 
real  estate,  Bligh  v.  Brent,  2  Y.  &  C.  Exch.  R,  268  — for  all  real 
estates  are  vested  in  the  oorporate  body,  not  in  the  individuals  com- 
prising it — but  the  shareholder  acquires,  on  being  registered,  a  vested 
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interest  of  a  permanent  character  in  all  the  profits  arising  from  the 
land  and  other  effects  of  the  company,  and  when  registered  may  be 
deemed  a  purchaser  in  possession  of  such  interest,  and  is  placed 
in  a  position  analogous  to  that  of  a  purchaser  in  possession  of  real 
estate. 

When,  therefore,  there  is  nothing  but  the  simple  fact  of  infancy 
pleaded  to  an  action  for  calls  against  a  purchaser,  who  has  been 
registered,  and  thereby  become  a  shareholder  in  a  subject  of  a  per- 
manent nature,  the  interest  continuing  to  be  vested  in  the  infant,  apd 
the  consequent  obligation  to  pay,  the  simple  plea  of  infancy  is,  ac- 
cording to  the  above  authorities,  insufficient ;  and  on  that  ground, 
we  think  the  plea  in  the  case  of  The  Birkenhead  Railway  Company 
v.  Pilcher,  which  we  have  to  consider  with  this,  bad,  notwithstanding 
the  verdict ;  and,  therefore,  are  of  opinion  that  in  that  case  the  rule 
should  be  absolute  to  enter  judgment  for  the  plaintiffs. 

But  the  case  of  The  North-western  Railway  Company  v.  M*  Michael 
contains,  besides  the  averment  of  infancy  at  the  time  of  the  contract 
for  the  shares,  other  special  facts  not  a  waiver  by  the  infant,  but  aver- 
ments that  he  had  derived  no  advantage  from  the  shares,  and  had 
never  ratified  or  confirmed  the  purchase. 

This  case  is  one  of  more  difficulty.  The  law  upon  this  subject  is 
to  be  found  as  early  as  21  Hen.  6,  81  B. ;  where  it  was  held  by 
Newton,  C.  J.,  that  if  an  infant  lessee  keeps  the  land,  he  is  bound  to 
pay  the  rent ;  and  in  conformity  with  that  ruling  was  the  decision  in 
a  case  reported  in  Brownl.  120,  as  Ketley's  Case ;  Cro.  Jac.  320,  as 
Ketsetfs  Case ;  2  Bulst  69,  as  Kirton  v.  Eliott ;  and  in  1  Roll.  Ab. 
7&1,  as  Kettle  v.  Eliot  The  case  is  most  fully  reported  in  Brownlow. 
It  was  an  action  of  debt  for  rent.  The  defendant  pleaded  his 
infancy  at  the  time  of  the  lease  made  in  bar ;  and  it  was  held  on 
demurrer  to  the  plea,  that  the  defendant  should  be  charged,  because 
by  the  lease  made  he  is  become  a  purchaser,  and  so  to  be  in  judg- 
ment of  law  as  a  man  of  full  age. 

We  collect  that  the  principle  upon  which  the  Court  decided  was, 
that  every  purchase  being  presumably  for  the  benefit  of  the  infant, 
his  purchase  vested  the  estate  in  him  on  entry  and  taking  possession, 
and  rendered  him  liable  to  the  obligation  attached  to  it,  until  he 
disagreed  to  the  estate,  and  thereby  caused  the  conveyance  to  be 
inoperative,  and  avoided  the  obligation  to  pay  rent  In  referring  to 
this  case  the  passage  in  Bac  Ab.,  "  Infancy  and  Age,"  I.  8,  treats 
the  infant  as  being  bound  by  reason  of  acquiescence  after  full  age 
—  how  that  could  be  collected  from  the  reports  of  the  case  is  not 
clear  —  and  so  Lord  EUenborough,  in  Baylis  v.  Dineleyy  2  Mau.  &  S. 
481,  intimates  an  opinion,  that  leases  are  equivocal  whether  for  the 
benefit  of  the  infant  or  not,  and  that  if  he  continues  a  possessor  after 
age,  he  adopts  it;  and  this  Wfets  a  part  of  the  argument  for  the  de- 
fendant at  the  bar.  But  it  seems  to  us  to  be  the  sounder  principle, 
that  as  the  estate  vests,  as  it  certainly  does,  the  burthen  upon  it  must 
continue  to  be  obligatory,  until  a  waiver  or  disagreement  by  the  infant 
takes  place ;  which,  if  made  after  full  age,  avoids  the  estate  altogether, 
and  revests  it  in  the  party  from  whom  the  infant  purchased ;  if  made 
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within  age,  suspends  it  only,  because  such  disagreement  may  be  again 
recalled  when  the  infant  attains  his  majority. 

But  then  arises  a  question  of  difficulty  —  whether  the  fact  that  this 
particular  purchase  was  a  disadvantageous  one  is  an  answer,  the 
estate  being  vested  in  the  infant 

We  are  disposed  to  think  that  the  plea  does  not  sufficiently  state 
that  the  contract  was  a  losing  one,  or  that  the  shares  were  not  worth 
what  the  defendant  agreed  to  pay,  which  they  well  might  be,  though 
defendant  himself  had  actually  made  no  profit  by  them ;  but  sup- 
posing the  averment  to  be  sufficient  in  that  respect,  we  still  think  the 
plea  bad. 

This  question  appears  to  have  been  discussed  in  the  case  of  KeUeyy 
as  reported  in  Bulstrode :  Haughton,  J.,  expressing  an  opinion  that 
if  the  lease  was  of  an  acre  at  100/.  rent  by  the  year,  and  the  infant 
occupy  and  enjoy  it,  he  is  to  be  charged  with  the  rent,  he  being  there 
taken  to  be  a  purchaser :  but  Dodderidge,  X,  said  that  if  a  greater 
rent  were  reserved  than  the  land  was  worth,  there  peradventure  the 
infant  should  not  be  charged.  And  the  same  opinion  is  more  strongly 
expressed  in  the  report  in  Brownlow. 

This  is  certainly  a  point  of  some  nicety.  But  the  question  may 
be  asked,  why  in  such  a  case  does  not  the  infant  disagree  to  and 
avoid  the  purchase,  and  so  get  rid  of  the  obligation,  and  is  it  reason- 
able that  he  should  retain  the  estate  and  prevent  the  owner  having 
any  use  of  it,  and  not  be  liable  to  the  burthen  though  dispro- 
portionate ? 

It  may  be  answered,  that  whilst  he  is  an  infant  he  is  incompetent 
to  decide  whether  he  ought  to  waive  the  purchase  or  not,  and  in  the 
mean  time  he  ought  to  be  at  liberty,  or  his  guardian  for  him,  to  get 
rid  of  the  liability  by  showing  that  it  was  a  prejudicial  contract.  But 
if  so,  such  a  plea  would  not  be  good  if  the  infant  had  attained  his 
majority  —  for  then  clearly  he  ought  to  disclaim  it,  and  thereby  give 
back  the  estate — and  to  make  such  a  plea  good  where  there  is  no 
disclaimer  averred,  it  ought  to  appear  that  the  infant  is  not  yet  of 
age.  The  point,  whether  this  plea  as  it  stands  is  good,  is  by  no 
means  free  from  doubt  We  think,  however,  the  more  reasonable 
View  of  the  case  is,  that  the  infant,  even  in  the  case  of  a  lease  which 
is  disadvantageous  to  him,  cannot  protect  himself  if  he  has  taken 
possession  and  has  not  disclaimed  —  at  all  events  unless  he  still  be  a 
minor.  We  think  that  the  defendant  is  in  a  situation  analogous  to 
that,  unless  he  disclaims  the  interest,  and  so  avoids  the  transaction 
altogether.  He  cannot  keep  the  interest,  and  prevent  the  company 
from  having  it  and  dealing  with  it  as  their  own,  without  being  liable 
to  bear  the  burthen  attached  to  it 

For  these  reasons  we  think  the  plea  in  this  case  is  also  bad ;  and 
our  judgment  must  be  for  the  plaintiffs. — Judgment  for  the  plaintiffs 
in  the  first  case ;  rule  absolute  in  the  second, 
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Copeman  v.  Gladden.1 

Hilary  Term,  January  29,  1851. 

Comity  Court  —  9  8f  10  Vict,  c.  95  —  1  Sf  2  Vict.  c.  110,  s.  22. 

The  judgment  of  a  County  Court  may  be  removed  into  a  Superior  Court  under  the  1  &  2 
Vict  c.  110,  s.  22,  although  the  party  against  whom  it  has  been  obtained  has  already 
been  examined  by  the  Judge  of  the  County  Court,  and  committed  to  jail  under  the  9  &  10 
Vict.  c.  95,  s.  99. 

Hodges  had  obtained  a  rule  under  the  1  &  2  Vict.  c.  110,  s. 
22,  to  remove  into  this  Court  a  judgment  obtained  in  a  County 
Court  The  proceedings  were  commenced  by  plaint  in  the  usual 
way,  and  judgment  recovered  for  49L  7s.  6d.  with  costs :  subse- 
quent to  which  the  Judge  of  that  Court  examined  the  defendant 
and  heard  evidence  under  the  County  Court  Act,  9  &  10  Vict.  c.  95, 
s.  99,  respecting  a  fraudulent  transfer  of  his  property  made  by  the 
defendant  with  a  view  to  defraud  his  creditors :  and  being  satisfied 
that  such  fraudulent  transfer  had  been  made,  committed  the  de- 
fendant to  jail  for  forty  days,  which  period  had  expired  at  the  time 
when  this  rule  was  granted.  It  was  sworn  that  the  defendant  had 
no  goods  or  chattels,  and  that  unless  charged  in  execution  on  a  ca.  so- 
from  this  Court,  all  remedy  on  the  judgment  would  be  lost,  and  the 
necessary  steps  could  not  be  taken  to  make  void  the  transfer  under 
the  Insolvent  Debtors  Act 

No  one  appearing  to  show  cause,  — 

Hodges  now  moved  to  make  the  rule  absolute :  and  mentioned 
that  the  point  whether  the  judgment  could  be  removed  under  these 
circumstances  was  one  of  considerable  importance,  and  was  brought 
before  the  Court  on  the  suggestion  of  Martin,  B.,  before  whom  the 
matter  had  been  heard  at  chambers. 

Martin,  B.  The  doubt  I  entertained  was  whether  as  the  County 
Court  Act  obviously  showed  an  intention  that  there  should  be  no 
imprisonment  except  for  fraud,  and  the  party  here  had  been  already 
imprisoned  for  the  fraud  committed,  the  judgment  could  afterwards 
be  removed  into  the  Superior  Court  with  a  view  to  a  further  im- 
prisonment 

The  Court,  without  further  observation,  made  the  —  Rule  ab- 
solute. 


i  15  Jut.  90. 
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Palmer  v.  Richards.1 

Hilary  Term,  January  11,  1851. 

Indorsement  of  Bill  of  Exchange. 

The  drawer  of  a  hill  of  exchange  which  had  been  accepted,  wrote  his  name  across  the  hack 
of  the  hill,  and  delivered  it  to  A  to  get  discounted ;  who  instead  thereof,  while  the  bill  was 
running,  deposited  it  with  B  as  security  for  money  advanced  to  himself,  without  fraud  on 
the  part  of  B:  — 

Hdd,  that  this  was  a  valid  indorsement  of  the  bill  by  the  drawer  to  B. 

This  was  an  action  on  a  bill  of  exchange  for  50/.,  drawn  by  T.  W. 
Edwards,  on,  and  accepted  by,  the  defendant,  indorsed  by  Edwards 
to  W.  Tingey,  and  by  Tingey  to  the  plaintiff.  The  defendant 
pleaded  several  pleas,  the  only  material  one  being  a  traverse  of  the 
indorsement  by  Edwards  to  Tingey.  At  the  trial,  before  the  Lord 
Chief  Baron,  it  appeared  that  after  the  bill  had  been  accepted  by  the 
defendant,  Edwards  wrote  his  name  across  the  back  and  gave  it  to 
one  Brown  to  get  discounted ;  who  instead  thereof  deposited  the  bill, 
still  running,  with  Tingey  as  a  security  for  13Z.  75.,  advanced  by 
Tingey  to  himself.  There  was  no  proof  of  any  fraud  on  the  part  of 
Tingey.  On  these  facts  the  plaintiff  had  a  verdict ;  leave  being  re- 
served to  enter  a  nonsuit,  if  the  Court  should  think  the  allegation  of 
the  indorsement  from  Edwards  to  Tingey  not  proved. 

Humfrey  moved  accordingly.  The  case  of  Lloyd  v.  Howard,  20 
Law.  J.  Rep.  (n.  s.)  Q.  B.  1,  (ante,  p.  227,)  is  an  authority  in  point. 
That  was  an  action  by  the  second  indorsee  against  the  acceptor  of 
a  bill  of  exchange:  the  defendant  being  desirous  to  raise  money, 
made  the  bill  and  delivered  it  to  the  drawer  for  that  purpose,  who 
wrote  his  name  on  it,  and  gave  it  to  M.  to  get  discounted,  who 
neglected  to  do  so ;  and  the  bill  ultimately  came  into  the  hands  of 
the  plaintiff  after  it  was  due,  and  without  consideration.  On  these 
facts  the  Court  held  that  there  was  no  indorsement  from  the  drawer 
to  M.,  and  doubted  if  there  were  one   from   M.  to  the   plaintiff. 

t  Pollock,  C.  B. — There  the  bill  was  overdue  when  it  came  into  the 
lands  of  the  plaintiff.]  Lord  Campbell  there  says,  "  The  merely 
writing  a  party's  name  upon  the  bill  and  another  person's  obtaining 
possession  of  it  without  his  privity,  is  not  sufficient ;  nor  is  the  in- 
dorsement sufficient  if  the  bill  be  afterwards  given  to  another  for  a 
collateral  purpose,  for  which  only  the  indorsement  was  made."  If  a 
man  indorses  a  bill  and  delivers  it  to  his  servant  to  pay  a  certain 
tradesman  with,  and  the  servant's  pocket  is  picked  of  the  bill,  or  he 
improperly  gives  it  to  a  third  person,  the  thief  or  that  third  person 
could  not  treat  the  bill  as  having  been  indorsed  to  himself. 

Parke,  B.  I  think  this  was  a  perfectly  good  indorsement  from 
Edwards  to  Tingey.     If  the  allegation  in  the  declaration  were  that 

i  15  Jar.  41. 
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there  had  been  an  indorsement  of  this  bill  from  Edwards  to  Brown, 
it  would  be  a  question  of  fact  whether  the  writing  of  Edwards's 
name  on  the  back  of  the  instrument,  accompanied  by  a  delivery  of  it 
to  Brown,  meant  to  transfer  the  property  in  the  bill  to  him  bo  as  to 
enable  him  to  indorse  it  as  his  own,  or  merely  to  hand  it  over  to 
another  party.  As  to  the  case  which  has  been  cited  of  Lloyd  v. 
Howard,  I  think  the  decision  there  was  perfectly  right,  and  an  au- 
thority for  saying  that  here  was  no  indorsement  from  Edwards  to 
Brown ;  for  the  mere  writing  of  a  man's  name  on  the  back  of  an 
instrument  is  not  enough  for  that  purpose  ;  it  is  only  one  act  towards 
it;  and  Lloyd  v.  Howard  shows  that  the  writing  the  name  and 
handing  the  instrument  to  a  third  person,  without  any  intention  to 
pass  the  property  in  it  to  that  person,  is  insufficient  to  constitute  an 
indorsement  to  that  person.  But  if  a  man  writes  his  name  on  the 
back  of  a  bill  of  exchange  in  order  that  it  may  be  negotiated,  and 
any  person  afterwards  receives  it  for  value,  it  does  not  lie  in  the 
indorsees  mouth  to  say  that  the  bill  was  not  indorsed  to  that  person : 
and  it  has  been  the  established  rule  ever  since  the  case  of  Collins  v. 
Martin,  1  B.  &  P.  648,  that  any  person  who  thus  takes  a  bill  for 
value  is  the  indorsee  of  it.  I  think  that  Edwards,  by  putting  his 
name  on  the  back  of  this  bill,  and  putting  it  into  the  hands  of  his 
agent  with  authority  to  represent  him,  who  hands  it  over  to  a  third 
party,  ought  not  to  be  permitted  to  say  that  he  did  not  indorse  it  to 
any  person  who  took  it  for  value  from  his  agent.  The  question 
therefore  here  is,  whether,  there  being  no  proof  of  any  fraud  in 
Tingey,  he  may  not  be  considered  a  holder  of  the  bill,  and  Edwards 
as  having  indorsed  it  to  him.  The  case  is  distinguishable  from 
Lloyd  v.  Howard  in  this,  that  if  this  bill  were  indorsed  to  Brown 
solely  with  the  view  to  enable  him  to  pass  it  away,  and  not  to  treat  him 
as  owner  of  the  bill  himself,  no  property  passed  from  Edwards  to 
him ;  and  if  such  property  had  been  alleged,  the  case  of  Lloyd  v. 
Howard  would  apply.  But  that  decision  does  not  hold  with  respect 
to  a  third  person  who  received  it  from  the  agent  whom  Edwards  in- 
trusted with  it,  and  who  has  paid  value  for  it. 

Alderson,  B.  I  do  not  see  any  distinction  between  this  case  and 
the  principles  laid  down  in  Marston  v.  Allen,  8  M.  &  W.  494 ;  s.  c 
11  Law  J*.  Rep.  (n.  s.)  Exch.  122,  where  this  subject  came  before  us, 
and  we  took  a  great  deal  of  pains  to  consider  it.  In  delivering  judg- 
ment there,  we  said,  "  We  think  it  better  to  say,  that  by  the  law 
merchant  every  person  having  possession  of  a  bill  has  (notwithstand- 
ing any  fraud  on  his  part  either  in  acquiring  or  transferring  it)  full 
authority  to  transfer  such  bill,  but  with  this  limitation,  that  to  make 
such  transfer  valid  there  must  be  a  delivery,  either  by  him  or  by  some 
subsequent  holder  of  the  bill,  to  some  one  who  receives  such  bill  bona 
fide  and  for  value." 

Martin,  B.  I  am  of  the  same  opinion.  Mr.  Humfirey's  argument 
would  make  bills  of  exchange  not  negotiable  at  all.  Suppose  Brown 
had  had  his  pocket  picked  of  this  bill,  then  the  bill  would  be  generally 
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indorsed,  and  any  person  giving  bona  fide  value  for  it  might  treat  it 
as  a  negotiable  instrument.  The  case  is  clearly  distinguishable  from 
Lloyd  v.  Howard.  It  is  not  to  be  supposed  that  persons  like  Brown, 
who  deal  in  these  instruments,  do  not  understand  their  business,  and 
are  not  aware  that  the  allegation  of  an  indorsement  to  a  person  in 
his  situation  would  fail,  while  if  the  bill  was  passed  to  a  third  party 
for  value  he  would  be  clearly  entitled  to  recover  on  it.  All  this  is 
entirely  beside  the  questions  of  equity  arising  from  the  bill  being 
overdue.  What  my  brother  Alderson  has  cited  from  Marstonv.  Allen 
is  quite  clear. 

Pollock,  C.  B.  I  expressed  my  opinion  at  the  trial.  I  told  the 
jury  it  would  be  to  put  in  peril  the  law  merchant  with  reference  to 
bills  of  exchange  if  we  were  to  hold  this  not  a  good  indorsement  I 
think  the  Courts  ought,  as  far  as  they  can,  to  repress  the  abuses  of 
bills  of  exchange  by  persons  who  are  merely  swindlers  and  fraudulent 
dealers  in  them,  and  make  use  of  them  to  defraud  the  public ;  but 
although  we  ought  to  do  that,  we  must  not  forget  of  how  great  im- 
portance it  is  to  the  mercantile  world,  that  a  man  who  takes  a  bill 
takes  it  as  an  available  security.  According  to  the  argument  to-day, 
a  man,  before  he  can  take  a  bill  with  safety,  must  inquire  if  it  passed 
to  a  previous  holder  not  on  general  but  on  a  particular  indorsement 
Now  the  case  of  Lloyd  v.  Howard  distinctly  decides  this  only,  that 
where  A  delivers  a  bill  to  B  for  a  special  purpose,  putting  his  name 
on  the  back  of  it  for  that  purpose,  and  does  not  intend  to  make  him 
owner,  it  is  not  an  indorsement  in  law  to  that  man,  and  it  is  only  a 
delivery  to  him  for  a  special  purpose ;  but  which  delivery,  however, 
gives  him  authority  over  it  so  as  to  enable  him  to  convey  a  title  to  a 
third  person.  Lloyd  v.  Howard  shows  that  as  between  the  drawer 
and  his  agent  in  that  case  there  was  no  indorsement ;  and  in  this 
case,  as  between  Edwards  and  Brown,  there  may  have  been  no  inten- 
tion to  give  Brown  a  right  to  the  bill,  although  by  virtue  of  the  gen- 
eral indorsement  and  delivery  he  had  power  to  give  a  title  to  it 
That  case  is,  therefore,  quite  distinguishable  from  the  present  —  Rule 
refused. 


Milner  v.  Field.1 

NoYember  25,  1850. 

Contract  —  Condition  Precedent  —  Fraud. 

A  building  contract  between  A  and  B  contained  a  proviso  that  the  payments  thereby  agreed 
to  be  made  by  B  should  only  be  due  provided  the  certificate  of  the  surveyor  of  B,  for  the 
time  being,  should  first  be  obtained.  A  having  sued  in  indebitatus  assumpsit  for  the  balance 
alleged  to  be  due :  — 

Held,  that  under  the  general  issue,  the  absence  of  the  certificate  was  a  good  answer  to  the 

i  20  Law  J.  Rep.  (ir.  s.)  Exch,  68. 
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action,  and  that  the  plaintiff  was  not  at  liberty  to  show  that  it  was  withheld  fraudulently 
and  in  collusion  with  the  defendant 

Assumpsit  for  goods  sold  and  delivered,  work  and  labor  and  ma- 
terials, and  on  an  account  stated. 

Pleas :  Never  indebted ;  payment ;  and  set-off.     Issues  thereon. 

At  the  trial,  at  the  last  Surrey  Summer  Assizes,  before  Pollock,  C. 
B.,  it  appeared,  on  behalf  of  the  plaintiff,  that  the  work  sued  for  was 
done  under  a  written  contract  not  under  seal,  by  which  the  plaintiff 
agreed  to  build  thirty  houses  for  3,130/.,  to  be  paid  by  certain  instal- 
ments, as  the  work  progressed.  There  were  penalties  for  non- 
performance by  the  plaintiff,  and  also  a  proviso  that  none  of  the  in- 
stalments should  be  due  unless  the  plaintiff  should  deliver  to  the 
defendant  a  certificate,  signed  by  the  surveyor,  for  the  time  being,  of 
the  defendant,  that  the  works  had  been,  in  all  respects,  well  and  sub- 
stantially performed,  according  to  the  specifications  and  plans.  Some 
of  the  instalments  were  paid,  and  the  action  was  brought  to  recover 
the  balance.  No  certificate  was  obtained,  but  it  was  proposed  to  show 
that  the  defendant  had  appointed  his  own  father  as  his  surveyor ;  and 
that  although  the  work  was  done  in  every  respect  correctly,  the  certifi- 
cate was  fraudulently,  and  by  collusion  with  the  defendant,  withheld. 
His  Lordship  nonsuited  the  plaintiff',  with  liberty  to  take  the  opinion 
of  the  Court,  whether  this  objection  was  open  upon  the  pleadings ;  if 
so,  the  cause  to  be  referred. 

Lush  now  moved  accordingly.  The  defendant  has  paid  large  sums 
without  the  proviso  having  been  complied  with,  and  either  he  ought 
to  have  extended  the  proviso,  or  the  plaintiff'  ought  to  have  been  al- 
lowed to  give  evidence  of  fraud. 

[Pollock,  C.  B.  You  have  declared  upon  an  executed  contract] 
—  Cur.  adv.  vult. 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  No  rule  will  be  granted  in  this  case.  Where,  by 
the  contract  itself,  the  certificate  of  the  surveyor  is  made  a  condition 
precedent  to  the  right  to  payment,  even  if  it  is  withheld  by  fraud,  that 
is  only  the  subject  of  a  cross  action.  The  nonsuit  was,  therefore, 
right  —  Rule  refused. 
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[Before  Lord  Campbell,  C.  J.,  Parke  and  Alderson,  BB.,  Cress  well  and 

Erle,  JJ.] 

Regina  v.  Jones.9 

April  27, 1850. 

Stat.  7  4"  8  Geo.  4,  c.  29,  s.  53  —  False  Pretences  —  Begging  Let- 
ters —  Venue. 

A  begging  letter,  making  false  representations  as  to  the  condition  and  character  of  the  writer, 
by  means  of  which  money  is  obtained,  is  a  false  pretence  within  the  statute. 

Where  the  prisoner,  in  a  begging  letter,  which  contained  false  pretences,  and  was  addressed 
to  the  prosecutor,  who  resided  in  Middlesex,  requested  him  to  put  a  letter,  containing  a 
post-office  order  for  money,  in  a  post-office  in  Middlesex,  to  be  forwarded  to  the  prisoner's 
address  in  Kent :  — 

Held,  that  the  venue  was  rightly  laid  in  Middlesex,  as  the  prisoner,  by  directing  the  money 
order  to  be  sent  by  post,  constituted  the  postmaster  in  Middlesex  his  agent  to  receive  ft 
there  for  him ;  and  that,  consequently,  there  was  a  receipt  of  the  money  order  by  the  pris- 
oner within  the  county  of  Middlesex. 

John  Thomas  Simpson  Jones  was  indicted  at  the  Middlesex  Ses- 
sions for  obtaining,  by  false  pretences,  a  post-office  order  for  the  pay- 
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1  The  Court  of  Criminal  Appeal  was  constituted  under  the  statute  11  &  12  Vict 
c.  78,  (August,  1848^)  which  is  entitled,  "An  Act  for  the  further  Amendment  of  the  Ad- 
ministration of  the  Criminal  Law." 

By  this  Act,  —  after  reciting  that  it  is  expedient  to  provide  a  better  mode  than  that 
now  in  use  of  deciding  any  difficult  question  of  law  which  may  arise  in  any  criminal 
trials  in  any  Court  of  Over  and  Terminer  and  jail  delivery,  and  to  make  further 
amendments  in  the  administration  of  the  criminal  law, — it  is  enacted:  — 

L  That  when  any  person  shall  have  been  convicted  of  any  treason,  felony,  or  mis- 
demeanor, before  any  Court  of  Over  and  Terminer  or  jail  delivery,  or  Court  of  Quarter 
Sessions,  the  Judge,  or  Commissioner,  or  Justices  of  the  Peace,  before  whom  the  case 
shall  have  been  tried,  may,  in  his  or  their  discretion,  reserve  any  question  of  law  which 
shall  have  arisen  on  the  trial  for  the  consideration  of  the  Justices  of  either  Bench  and 
Barons  of  the  Exchequer ;  and  thereupon  shall  have  authority  to  respite  execution  of 
the  judgment  on  such  conviction,  or  postpone  the  judgment  until  such  question  shall 
have  been  considered  and  decided,  as  he  or  they  may  think  fit ;  and,  in  either  case,  the 
Court  in  its  discretion  shall  commit  the  person  convicted  to  prison,  or  shall  take  a 
recognizance  of  bail,  with  one  or  two  sufficient  sureties,  and  in  such  sum  as  the  Court 
shall  think  fit,  conditioned  to  appear  at  such  time  or  times  as  the  Court  shall  direct 
and  receive  judgment,  or  to  render  himself  in  execution,  as  the  case  may  be. 

9  19  Law  J.  Rep.  (w.  s.)  M.  C.  MB,    14  Jur.  533. 
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ment  of  3/.,  of  the  goods  and  chattels  of  John  Collinridge,  with  intent 
to  cheat  and  defraud  him  of  the  same ;  and,  in  the  other  counts,  for 
obtaining  a  51  bank-note  and  two  pieces  of  paper,  to  wit,  two  halves 
of  a  5L  bank-note,  of  the  value  of  Is.,  of  the  goods,  chattels,  and 
moneys  of  the  said  John  Collinridge,  with  intent  to  cheat  and  de- 

IL  That  the  Judge,  or  Commissioner,  or  Court  of  Quarter  Sessions,  shall  thereupon 
state,  in  a  case  signed  in  the  manner  now  usual,  the  question  or  questions  of  law 
which  shall  bave  been  so  reserved,  with  the  special  circumstances  upon  which  the 
same  shall  have  arisen ;  and  such  case  shall  be  transmitted  to  the  said  Justices  and 
Barons;  and  the  said  Justices  and  Barons  shall  thereupon  have  full  power  and  author- 
ity to  hear  and  finally  determine  the  said  question  or  questions,  and  thereupon  to  re- 
verse, affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the  indictment 
or  inquisition  on  the  trial  whereof  such  question  or  questions  have  arisen,  or  to  avoid 
such  judgment,  and  to  order  an  entry  to  be  made  on  the  record,  that,  in  the  judgment 
of  the  said  Justices  and  Barons,  the  party  convicted  ought  not  to  have  been  convicted, 
or  to  arrest  the  judgment,  or  order  judgment  to  be  given  thereon  at  some  other  Session 
of  Oyer  and  Terminer  or  jail  delivery,  or  other  Sessions  of  the  Peace,  if  no  judgment 
shall  have  been  before  that  time  given,  as  they  shall  be  advised,  or  to  make  such  other 
order  as  justice  may  require ;  and  such  judgment  and  order,  if  any,  of  the  said  Justices 
and  Barons,  shall  be  certified  under  the  hand  of  the  presiding  Chief  Justice  or  Chief 
Baron  to  the  clerk  of  assize,  or  his  deputy,  or  the  clerk  of  the  peace,  or  his  deputy,  as 
the  case  may  be,  who  shall  enter  the  same  on  the  original  record  in  proper  form ;  and 
a"  certificate  of  such  entry,  under  the  hand  of  the  clerk  of  assize,  or  his  deputy,  or  the 
clerk  of  the  peace,  or  his  deputy,  as  the  case  may  be,  in  the  form,  as  near  as  may  be, 
or  to  the  effect  mentioned  in  the  schedule  annexed  to  this  Act,  with  the  necessary 
alterations  to  adapt  it  to  the  circumstances  of  the  case,  shall  be  delivered  or  transmitted 
by  him  to  the  sheriff  or  jailer  in  whose  custody  the  person  convicted  shall  be ;  and  the 
said  certificate  shall  be  a  sufficient  warrant  to  such  sheriff  or  jailer,  and  all  other  per- 
sons, for  the  execution  of  the  judgment,  as  the  same  shall  be  so  certified  to  have  been 
affirmed  or  amended,  and  execution  shall  be  thereupon  executed  on  such  judgment, 
and  for  the  discharge  of  the  person  convicted  from  further  imprisonment,  if  the 
judgment  shall  be  reversed,  avoided,  or  arrested,  and  in  that  case  such  sheriff  or 
jailer  shall  forthwith  discharge  him,  and  also  the  next  Court  of  Oyer  and  Terminer 
and  jail  delivery,  or  Sessions  of  the  Peace,  shall  vacate  the  recognizance  of  bail,  if 
any ;  and  if  the  Court  of  Oyer  and  Terminer  and  jail  delivery,  or  Court  of  Quarter 
Sessions,  shall  be  directed  to  give  judgment,  the  said  Court  shall  proceed  to  give  judg- 
ment at  the  next  Session. 

III.  That  the  jurisdiction  and  authorities  by  this  Act  given  to  the  said  Justices  of 
either  Bench,  and  Barons  of  the  Exchequer,  shall  and  may  be  exercised  by  the  said 
Justices  and  Barons,  or  five  of  them  at  least,  of  whom  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench,  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be 
part,  being  met  in  the  Exchequer  Chamber  or  other  convenient  place ;  and  the  judg- 
ment or  judgments  of  the  said  Justices  and  Barons  shall  be  delivered  in  open  court, 
after  hearing  counsel  or  the  parties,  in  case  the  prosecutor  or  the  person  convicted 
shall  think  it  fit  that  the  case  shall  be  argued,  in  like  manner  as  the  judgments  of  the 
Superior  Courts  of  common  law  at  Westminster  or  Dublin,  as  the  case  may  be,  are  now 
delivered. 

IV.  That  the  said  Justices  and  Barons,  when  a  case  has  been  reserved  for  their 
opinion,  shall  have  power,  if  they  think  fit,  to  cause  the  case  or  certificate  to  be  sent 
back  for  amendment,  and  thereupon  the  same  shall  be  amended  accordingly,  and  judg- 
ment shall  be  delivered  after  it  shall  have  been  amended. 

V.  That  whenever  any  writ  of  error  shall  be  brought  upon  any  judgment,  on  any 
indictment,  information,  presentment,  or  inquisition,  in  any  criminal  case,  and  the 
Court  of  Error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  Court  of  Error 
either  to  pronounce  the  proper  judgment  or  to  remit  the  record  to  the  Court  below,  in 
order  that  such  Court  may  pronounce  the  proper  judgment  upon  such  indictment,  in- 
formation, presentment,  or  inquisition. 

VI.  That  every  person  who  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
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fraud  him  thereof.  It  was  proved  in  evidence  that  the  prosecutor 
resided  at  Sunbury,  in  Middlesex,  having  a  house  also  at  Bath ;  but 
that  at  the  time  ol  his  receiving  the  letter  hereinafter  first  mentioned, 
he  was  at  his  house  at  Sunbury,  and  the  prisoner  at  Yauxhall  road, 
in  the  same  county ;  and,  with  respect  to  the  first  charge,  that  the 
prisoner  wrote,  at  his  residence,  the  letter,  of  which  the  following  is 
a  copy,  with  intent  to  defraud  the  prosecutor,  and  assumed  a  name 
to  which  he  had  no  right,  viz.,  that  of  Dr.  Scott,  subscribed  to  the 
letter :  — 

"Gravesend,  July  SO,  1849. 

"  Sir, — Permit  me  to  address  you  in  a  case  of  charity,  at  the  earnest 
entreaty  of  James  Brewer,  a  young  man  whom  you  have  been  very 
kind  to  upon  several  occasions,  and,  some  months  ago,  you  gave  him 
1/.  3s.,  to  take  him  to  Leamington.  He  was  ordered  there  for  the 
benefit  of  sea-bathing,  but  the  air  being  too  keen  for  his  delicate 
frame,  he  has  been  advised  to  endeavor  to  gain  admission  into  a  con- 
sumption hospital,  Brompton,  near  London.  He  is  in  very  distressed 
circumstances,  and  has  no  means  of  paying  the  fees  of  that  institu- 
tion, and  is  also  indebted  here,  to  his  landlady,  for  board,  &c.  Your 
kindness  to  him  before,  induces  him  to  hope  that  you  might,  once 
more  and  for  the  last  time,  render  him  some  little  assistance,  to  enable 
him  to  make  up  505.,  all  that  he  is  deficient  of.  I  have  taken  more 
than  usual  interest  in  his  case,  having  given  him  some  linen,  and  12. 
10s.  in  cash,  which  is  as  much  as  my  limited  means  will  admit  me  to 
do.  The  sad  intelligence  of  a  death  in  my  family  obliges  me  to  leave 
home  in  a  few  hours  for  Scotland,  and  will  be  absent  some  weeks ; 
therefore,  you  will  be  pleased  to  return  an  answer  to  the  poor  youth 
himself,  along  with  the  enclosure,  which  is  of  importance  to  him,  ad- 
dressed 'James  Brewer,  Post-office,  Gravesend,  Kent,  to  be  left  till 
called  for;'  and  I  have  instructed  Miss  Scott,  my  sister,  to  acknowl- 
edge the  receipt  for  him.  Trusting  the  motive  which  actuates  me  in 
complying  with  the  request  will  be  deemed  an  apology, 

"  I  am,  your  obedient  servant, 

,„.T,      ~  „.    .,       ■«       ^  .,  ,.        "John  H.  Scott,  M.  D. 
"  To  John  Collinridge,  Esq.,  Bath."    - 

Jhat  the  prisoner  delivered  the  letter  to  an  accomplice,  at  his  resi- 
dence in  Middlesex,  with  instructions  to  put  it  into  the  post-office  at 
Gravesend,  to  be  there  posted.  That  the  same  was  posted  accord- 
ingly, and  duly  received  by  the  prosecutor  in  Middlesex,  it  having 


Eut  off,  knowing  the  same  to  be  forged  or  altered,  any  certificate  of,  or  copy  certified 
y,  a  Chief  Justice,  or  any  certificate  of,  or  copy  certified  by,  a  clerk  of  assize,  or  his 
deputy,  or  the  clerk  of  the  peace,  or  his  deputy,  as  the  case  may  be,  with  intent  to 
cause  any  person  to  be  discharged  from  custody,  or  otherwise  prevent  the  due  course 
of  justice,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  seas  for  any  term  not  exceeding  ten 
years,  or  be  imprisoned  for  any  term  not  exceeding  three  years,  with  or  without  hard 
labor  and  solitary  confinement,  both  or  either,  at  the  discretion  of  the  Court  before 
which  he  shall  be  tried. 

VII.  That  this  Act  shall  not  extend  to  Scotland. 

VIII.  That  this  Act  may  be  amended  or  repealed  by  any  Act  to  be  passed  during 
this  present  session  of  Parliament 
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been  forwarded  from  Bath,  in  the  County  of  Somerset,  to  him  at 
Sunbury.  He,  therefore,  believing  the  story  told  in  the  said  letter  to 
be  true,  and  that  it  had  been  written  by  a  Dr.  Scott,  obtained  a  post- 
office  order  at  Sunbury  for  the  sum  of  3£,  as  laid  in  the  indictment, 
in  favor  of  James  Brewer,  and  having  inclosed  the  sum  in  a  sealed 
envelope,  addressed  "James  Brewer,  Post-office,  Gravesend,  Kent," 
put  it  into  the  Sunbury  post-office,  where  it  was  transmitted  by  course 
of  post  to  Gravesend,  in  the  county  of  Kent,  and  there  received  by  the 
accomplice,  (under  the  prisoner's  instructions,)  who  got  the  money  for 
the  order,  and  gave  half  the  proceeds  to  the  prisoner,  at  his  residence 
in  Vauxhall  road,  keeping  the  other  half  himself.  The  pretences  were 
each  and  every  of  them  false,  to  the  prisoner's  knowledge,  and  the 
letter  was  written  with  intent  to  cheat  and  defraud  the  prosecutor, 
and  obtain  money  from  him,  and  the  name  of  Scott  was  assumed  for 
that  purpose.  With  respect  to  the  second  charge,  it  was  proved  that 
the  prisoner  wrote  and  posted  another  begging  letter  from  Bath ;  that 
this  letter  was  duly  received  at  Sunbury  by  the  prosecutor,  who  there- 
upon believing  the  contents  to  be  true,  and  that  it  was  written  by  a 
person  bearing  the  name  of  John  Henry  Collinridge,  enclosed  one 
half  of  a  5L  note  in  a  letter,  addressed  "  Mr.  J.  H.  Collinridge,  (to  be 
c&lled  for,)  late  from  Africa,  Post-office,  Chippenham,  Wilts,"  and 
forwarded  it  by  post  from  Sunbury  to  Chippenham,  in  the  County  of 
Wilts,  where  it  was  received  by  the  prisoner,  who  thereupon  requested 
the  prosecutor,  by  letter,  to  forward  the  second  half  of  the  note,  by 
post,  to  his  residence  in  Middlesex,  and  which  the  prosecutor,  who 
was  then  still  at  Sunbury,  and  wrote  from  thence,  accordingly  did, 
and  the  prisoner  received  it  there,  and,  by  letter,  duly  acknowledged 
the  receipt  of  such  half  note  there.  The  letter  was  written  by  the 
prisoner  himself,  with  intent  to  defraud  the  prosecutor  of  his  money, 
and  he  knew  the  contents  to  be  false,  assuming,  for  the  purpose  of 
such  fraud,  the  name  of  John  Henry  Collinridge,  to  which  he  was 
not,  and  never  had  been,  entitled.  Three  points  were  taken  by  the 
prisoner's  counsel  as  to  both  charges :  first,  that  neither  of  them  were 
offences  within  the  meaning  of  the  statute ;  that  the  post-office  order 
and  the  51.  were  mere  voluntary  gifts,  and  that  the  statute  did  not 
apply  to  voluntary  charitable  gifts :  secondly,  as  to  the  first  charge, 
that  the  same,  if  triable  any  where,  was  only  triable  in  the  county  in 
which  the  post-office  order  was  received,  and  that  it  was  received  in 
the  County  of  Kent ;  thirdly,  as  to  the  second  charge,  that  one  half 
of  the  bank-note  having  been  received  in  Wiltshire,  and  the  other 
half  in  Middlesex,  the  bank-note  was  not  received  in  Middlesex ;  and 
that,  with  respect  to  the  charge  of  obtaining  two  pieces  of  paper,  to 
wit,  two  halves  of  a  Bank  of  England  note,  value  Is.,  the  same  did 
not  constitute  an  offence,  because  the  halves  were,  of  themselves  and 
distant  from  each  other,  valueless.  The  jury  found  the  prisoner  guilty, 
subject  to  a  case  for  the  opinion  of  this  Court. 

Phinn  now  appeared  for  the  Crown.  (No  counsel  appeared  on  be- 
half of  the  prisoner.)  The  33  Hen.  8,  c.  1,  met  the  case  of  obtaining 
money  by  counterfeit  letters  in  other  men's  names.    The  7  &  8  Geo.  4, 


DURING  THE   YEARS  1850   AND  1851. 


537 


Begina  v.  Woolley. 


c.  29,  consolidated  all  the  previous  acts  respecting  false  pretences. 
Rex  v.  Young,  3  T.  R.  98 ;  1  Leach's  C.  C.  505 ;  VUleveuve's  Case,  3 
T.  R.  104 ;  Rex  v.  Crossley,  2  Moo.  &  R.  18.  [Lord  Campbell,  C.  J.  — 
We  have  no  doubt  that  this  is  a  false  pretence.]  The  question  then 
remains  as  to  the  venue.  The  offence  was  properly  tried  in  Middle- 
sex. The  letters,  containing  the  post-office  order  and  the  bank-notes, 
were  posted  in  the  County  of  Middlesex,  at  the  prisoner's  desire. 
[Parke,  B.  —  By  directing  the  prosecutor  to  send  the  money  by  post, 
the  prisoner  constituted  the  post-master  his  agent,  to  receive  the 
money  for  him.  The  post-office  order  for  3i,  and  the  halves  of  the 
bank-note,  were  put  into  the  post  by  the  prosecutor,  at  Sunbury,  in 
the  County  of  Middlesex,  inclosed  in  letters  addressed  to  the  prisoner, 
at  his  request,  and  were  received  there  by  the  postmaster;  conse- 
quently, that  amounted  to  a  receipt  of  them  by  the  prisoner,  within 
the  County  of  Middlesex.]  The  12th  sect,  of  the  7  Geo.  4,  c  64,  pro- 
vides that,  where  a  felony  or  misdemeanor  is  begun  in  one  county 
and  completed  in  another,  the  venue  may  be  laid  in  either  county, 
in  the  same  manner  as  if  it  had  been  wholly  committed  therein. 
[Erie,  J.  —  But  the  Court  are  of  opinion  that  there  was  a  receipt  in 
Middlesex. 

• 

Lord  Campbell,  C.  J.     We  are  of  opinion  that  the  prisoner  was 
rightly  convicted.  —  Conviction  affirmed.1 


[Before  Lord  Campbell,  C.  J.,  Parke  and  Alderson,  BB.,  Cress  well  and 

Erle,  JJ.] 

Regina  v.  Woolley.9 

April  27,  1850. 

False  Pretences  —  7  Sf  8  Geo.  4,  c.  29. 

Where  the  secretary  of  an  Odd  Fellows  Society  falsely  pretended  to  a  member  of  the  society 
that  the  6um  of  13s.  9<f.  was  due  by  him  to  the  society  for  fines  incurred  by  him  as  a 
member,  by  means  of  which  such  secretary  fraudulently  obtained  from  him  that  sum  of 
money :  — 

Held  to  be  a  false  pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29. 

acknowledging  the  receipt  by  him,  from  A, 
of  certain  goods  for,  and  on  account  of, 
the  said  firm  in  New  York,  upon  which  A 
obtained  advancements  from  said  firm,  it 
was  held,  that  the  crime  was  committed  in 
New  York,  although  the  defendant  had 
never  been  in  New  York,  and  the  receipts 
were  drawn  and  signed  in  Ohio.  People 
v.  Adams,  3  Denio,  190 ;  s.c.  1  Comstock, 
173.  See  United  States  v.  WorraU,  2  Dal- 
las, 388. 


1  So  where  threatening  letters  are  written 
and  mailed  in  one  county,  and  directed  to, 
and  received  by,  the  person  to  whom  they 
are  addressed  in  another  county,  the  in- 
dictment for  sending  such  letters  may 
properly  be  found  in  the  latter  county. 
The  People  v.  Griffin,  2  Barbour,  Sup.  Ct 
Rep.  427.  And  in  like  manner,  where  A, 
residing  in  Ohio,  sent  by  innocent  agents 
to  a  firm  of  commission  merchants  in  New 
York  citv,  forged  receipts,  purporting  to 
be  signed  by  a  certain  forwarder  in  Ohio, 


»  19  Law  J.  Rep.  (ir.  s.)  M.  C  165.    14  Jur.  465. 
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The  prisoner  was  tried  and  convicted,  before  Patteson,  J.,  at  the 
last  Assizes  at  Stafford,  on  an  indictment,  which  charged,  in  the  first 
count,  that  he  was  secretary  to  the  Earl  of  Uxbridge  Lodge  of  Odd 
Fellows,  at  Burton-upon- Trent ;  that  Joseph  Buxton  was  a  member, 
and  indebted  thereto  in  25.  2d, ;  that  the  defendant  falsely  pretended 
to  Buxton  that  the  sum  of  13s.  9d.  was  due  from  him  to  the  lodge,  and 
thereby  obtained  from  him  1  sovereign,  1  half-sovereign,  3  crowns,  4 
half-crowns,  11  shillings,  23  sixpences,  139  pence,  and  278  half-pence, 
of  the  moneys  of  Buxton,  with  intent  to  cheat  and  defraud  him  ;  and 
whereas,  &c.  The  second  count  alleged  the  obtaining  of  the  same 
moneys,  omitting  the  sovereign  and  half-sovereign.  The  third  count 
was  for  falsely  pretending  to  Joseph  Buxton  that  13s.  9<L  would  be 
due  and  owing  on  the  20th  November,  1848,  to  a  certain  society, 
called  "  The  Earl  of  Uxbridge  Lodge  of  Odd  Fellows,"  and  obtain- 
ing 13s.  9d.  Fourth  count,  obtaining  13s.  9d.  Fifth  count,  unlawfully 
demanding,  having,  and  receiving  13s.  9<£  It  appeared  in  evidence 
thatJoseph  Buxton  was  a  member  of  the  lodge ;  that  his  contribution 
was  9d.  per  fortnight ;  that  the  prisoner  was  permanent  secretary  to  the 
lodge,  with  a  salary ;  that  it  was  his  duty  to  receive  money  from  the 
members  in  lodge  hours,  but  he  had  no  authority  to  receive  any  out  of 
the  lodge ;  that  on  the  17th  November  the  prisoner  himself  brought 
and  tendered  to  Buxton,  out  of  the  lodge,  a  writing  or  summons  in 
the  words  following :  — 

"  Earl  of  Uxbridge  Lodge,  Burton-upon-Trent,  Nov.  14, 1848. 

"  Sir  and  Br.  (Brother) :  I  hereby  give  you  notice,  that  you  owe 
to  your  lodge,  for  contributions,  &c.,  the  sum  of  13s.  9</.,  due  on  the 
20th  instant  Yours,  respectfully, 

tt  To  Mr.  Joseph  Buxton.  William  Woolley." 

The  20th  November  was  the  next  lodge  night  after  the  14th.  The 
prisoner  said,  "  I  have  brought  you  a  summons  for  the  money  you 
owe  the  lodge."  Buxton  opened  the  paper  and  said,  "  Do  I  owe  that 
amount — 13s.  9<£?"  The  prisoner  said,  "You  do."  Buxton  said, 
"  It  is  not  long  since  I  paid  at  the  lodge  to  you."  Prisoner  said, 
"  That  is  what  you  owe."  Buxton  said,  "  Very  well,"  and  paid  him 
14s.,  and  received  3d.  in  change,  but  Buxton  could  not  recollect  in 
what  coin  he  paid,  except  that  there  were  half-crowns.  Buxton  had 
never  paid  money  out  of  the  lodge  before ;  he  never  paid  any  more, 
nor  went  to  the  lodge  afterwards.    The  prisoner  wrote  on  the  paper: 

"Nov.  17,  1848. 

"  Received  13s.  9A  on  this  account  William  Woolley." 

It  appears  by  the  books  of  the  lodge,  in  the  prisoner's  writing,  that 
Buxton  had  paid  3s.  9cL  on  the  23d  October,  at  the  lodge,  and  that 
on  the  20th  November  two  sums  of  9cL  and  a  subscription  of  8rf.  were 
due  from  him.  The  prisoner  accounted  to  the  treasurer  on  the  20th 
November,  and  paid  him  4/.  lis.  IdL,  but  no  sum  of  13s.  9dL  from 
Buxton.  There  was  no  entry  on  the  20th  November  of  any  fine  in- 
flicted on  Buxton,  but  there  was  an  entry,  in  the  prisoner's  writing,  of 
a  fine  of  Is.  on  him  on  the  4th  December.     Fines  are  entered  at  the 
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time  they  are  inflicted.  On  the  22d  October,  1849,  there  is  an  entry 
against  "Buxton's  name,  "  21s.  10a\  Expelled."  Mr.  Vaughan,  for 
the  prisoner,  objected,  first,  that  there  was  no  false  pretence  within  the 
stat.  7  &  8  Geo.  4,  c.  29,  s.  53 ;  that  the  fact  of  what  was  due  was  as 
much  within  the  knowledge  of  Buxton  as  of  the  prisoner;  that  it 
was  no  more  a  false  pretence  than  if  a  creditor  should  say,  "  You  owe 
me  5/.,"  when  the  debt  was  only  2L,  and  so  obtained  51.  See  Rex  v. 
Urthell,  2  East's  P.  C.  830 ;  Rex  v.  Johnson,  2  Moo.  C.  C.  254 ;  Rex 
v.  Bally  1  Car.  &  M.  249 ;  and  Reg.  v.  Reed,  9  Car.  &  P.  848.  Sec- 
ondly, that  if  there  was  any  false  pretence,  it  was  the  paper  or  the 
summons,  which,  therefore,  ought  to  be  set  forth  in  the  indictment. 
See  Stark  on  Crim.  PI.  97.  On  the  other  side  it  was  contended  that 
the  false  pretence  was  the  oral  assertion  of  the  prisoner,  who  himself 
brought  the  paper,  signed  by  himself,  stating  that  the  money  was  due. 
See  Hamilton  v.  Reg.,  16  Law  J.  Rep.  (n.  s.)  M.  C.  7.  The  same 
prisoner  was  also  convicted  on  an  indictment  charging  him  with  ob- 
taining a  sovereign  from  William  Buxton  by  false  pretences,  with 
intent  to  defraud  him.  The  indictment  was  in  a  similar  form  to  the 
preceding  one.  The  prisoner  was  found  guilty  on  both  indictments ; 
and  the  learned  Judge  reserved  a  case  for  this  Court,  whether  the 
conviction  could  be  sustained  upon  one  or  any  of  the  counts  of  the 
indictment. 

Vaughan  now  appeared  for  the  prisoner.  It  is  submitted  that  there 
is  not  here  a  false  pretence  within  the  stat  7  &  8  Geo.  4,  c.  29.  One 
class  of  false  pretences  was  where  a  false  representation,  as  to  the 
state  or  situation  in  life  of  some  third  person,  was  made  by  a  pris- 
oner, which  operated  on  the  mind  of  a  party  to  part  with  his  money. 
Reg.  v.  Douglas,  1  Camp.  212 ;  Reg.  v.  Wick/iam,  10  Ad.  &  El.  34 ; 
8  Law  J.  Rep.  (n.  s.)  M.  C.  87.  Another  class  was  where  there  was 
a  representation  of  a  fact  which  had  not  happened.  Reg.  v.  Young, 
3  T.  R.  98.  Then  there  was  the  case  where  the  name  of  a  third 
party  was  employed,  without  authority,  to  induce  a  person  to  part 
with  money.  Coleman }s  Case,  2  East's  P.  C.  672.  In  all  these  cases 
the  party  to  whom  the  false  pretence  was  made  had  no  means,  then 
and  there,  of  knowing  whether  the  representations  were  true  or  false. 
[Lord  Campbell,  C.  J.  —  What  is  your  definition  of  a  false  pretence  ? 
In  almost  all  cases  of  false  pretences,  the  party  has  an  opportunity  of 
making  inquiries.  May  it  not  be  the  intention  of  the  legislature  to 
prevent  frauds  easily  made,  although  there  are  the  means  of  inquiry  ? 
Suppose  a  man  represents  himself  to  be  a  tax-gatherer,  demands  10/. 
for  the  window-tax,  and  obtains  it,  the  householder  has  the  means 
of  inquiry;  but  here  is  a  false  representation  of  an  existing  fact, 
which  would  be  a  false  pretence  with  the  statute.  Parke,  B.  —  There 
is  a  very  good  note  on  this  subject  in  2  Russ.  Cr.  289 ;  the  jury  axe  to 
find  whether  the  pretence  is  likely  to  impose  upon  another.] 

Huddlestone  and  M'Mohon,  for  the  Crown,  were  not  called  upon. 

Lord  Campbell,  C.  J.    If  a  tradesman,  knowing  nothing  to  be  due, 
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and  having  the  fraudulent  intention  of  inducing  a  person,  by  the  false 
representation,  to  give  him  money,  says,  "  You  owe  me  so  much,*' 
and  that  person  pays  him,  trusting  to  his  representation,  I  should  not 
like  to  be  in  the  situation  of  that  person.  I  agree  with  all  that 
Lord  Denman  laid  down  in  the  case  of  Reg.  v.  Reed,  —  Conviction 
affirmed. 


[Btfon  Lord  Campbell,  C.  Jm  Parke  and  Alderson,  BR,  Cresswkll  caul 

Erle,  JJ.] 

Regina  v.  Sansome.1 

April  27,  1850. 

11  8f  12  Vict.  c.  42,  5. 18  —  Prisoner's  Statement  —  Caution. 

The  second  caution  in  the  18th  section  of  the  11  &  12  Vict  c.  42,  is  only  necessary 
where  some  previous  inducement  or  threat  has  been  held  out 

There  is  nothing  in  the  statute  to  exclude  a  confession  which  would  have  been  admissible 
at  common  law. 

If  the  prisoner's  statement  be  returned  purporting  to  be  signed  by  the  magistrate,  and 
bearing  on  the  face  of  it  the  first  caution,  it  is  admissible  without  any  other  evidence. 

The  prisoner  was  tried  at  the  last  Assizes  for  Nottinghamshire  for 
the  murder  of  a  woman.  For  the  prosecution,  there  was  offered  in 
evidence  a  declaration  made  in  the  form  directed  by  the  schedule  of 
the  11  &  12  Vict  c.  42.  The  magistrate's  clerk,  who  was  called  to 
prove  it,  stated,  that  when  the  prisoner  was  before  the  magistrate,  the 
witnesses  for  the  prosecution  being  examined  in  his  presence,  the 
magistrate  thus  addressed  him  :  "  Having  heard  the  evidence,  do  you 
wish  to  say  any  thing  in  answer  to  the  charge  ?  You  are  not  obliged 
to  say  any  thing  unless  you  desire  to  do  so ;  but  whatever  you  say 
will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against 
you  at  your  trial."  That  the  magistrate  added  nothing  more ;  that 
the  prisoner  then  made  the  declaration,  which  was  taken  down,  read 
over  to  him,  and  signed  by  him  ;  and  that  it  was  signed  by  the  magis- 
trate. The  prisoner's  counsel  objected,  that,  under  the  11  &  12  Vict 
c  42,  s.  18,  the  declaration  was  not  admissible,  as  the  magistrate  had 
not  stated  to  the  prisoner,  nor  given  him  clearly  to  understand,  "  that 
he  had  nothing  to  hope  from  any  promise  of  favor,  and  nothing  to 
fear  from  any  threat,  which  might  have  been  holden  out  to  him,  to 
induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that 
whatever  he  should  then  say  might  be  given  in  evidence  upon  his 
trial,  notwithstanding  such  promise  or  threat"  The  learned  Judge 
admitted  the  declaration,  and  reserved  the  point  for  the  consideration 
of  this  Court  The  prisoner  was  found  guilty,  and  sentence  was 
passed  upon  him. 

Mettor  now  appeared  for  the  prisoner.     Before  the  recent  statute,  a 

statement  made  under  the  influence  of  hope  or  fear  was  always  held 
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to  be  inadmissible,  if  the  inducement  were  held  out  by  a  party  having 
authority,  a  justice,  master,  constable,  &c.  There  were  questions 
among  the  Judges,  whether  a  caution  by  the  magistrate  could  do 
away  with  an  inducement  previously  made.  Reg.  v.  Arnold,  8  Car. 
&  P.  621.  Rex  v.  Green  and  others,  5  Car.  &  P.  312.  It  was  ruled 
by  Lord  Denman,  C.  J.,  that,  before  a  statement  could  be  received, 
the  magistrate  ought  to  get  rid  of  any  previous  inducement.  The 
18th  section  of  the  new  statute,  the  11  &  12  Vict.  c.  42,  follows  the 
ruling  of  Lord  Denman,  C.  J.  What  I  should  contend  is,  that  the 
object  of  that  statute  is  to  prevent  questions  as  to  whether  a  proper 
caution  had  or  had  not  been  given,  to  put  an  end  to  nice  questions  as 
to  the  sufficiency  of  the  caution,  and  to  establish  one  uniform  mode 
of  proceeding.  The  object  of  the  18th  section  is  not  only  to  facilitate 
proof,  but  to  define  the  duties  of  justices.  The  statute  assumes  that 
the  prisoner  may  be  under  the  influence  of  some  previous  threat  or 
inducement,  and  therefore  requires  the  magistrate  to  give  a  particular 
caution  before  he  receives  any  statement  of  the  prisoner.  [Lord 
Campbell,  C.  J.  —  Why  is  not  this  statement  admissible  at  common 
law  ?     It  is  proved  that  the  prisoner  signed  it.]     This  statement  pur- 

S>rts  to  have  been  made  under  the  statute,  but  it  is  not.  [Alderson, 
.  —  The  statute  requires  the  caution  where  a  previous  threat  or  in- 
ducement has  been  held  out ;  but  where  there  has  been  no  previous 
threat  or  inducement,  the  caution  is  not  necessary.  Parke,  B.  —  Is 
the  proviso  a  condition  precedent  ?  Alderson,  B.  —  The  18th  section 
makes  the  statement  admissible  upon  mere  production,  if  there  is  no 
evidence  of  any  previous  inducement  or  threat  If  there  is  such  evi- 
dence, and  the  caution  required  by  the  statute  has  been  given,  that  is 
enough.]     That  advantage  is  very  trifling. 

S.  C.  Denison,  for  the  Crown,  was  not  called  upon. 

Lord  Campbell,  C.  J.  We  are  all  of  opinion  that  the  objection  is 
unfounded.  I  entertained  no  doubt  upon  the  point  myself,  but  I 
thought  that  it  was  desirable  that  all  doubts  upon  the  subject  should 
be  set  at  rest  Now,  in  this  case,  not  only  is  the  signature  of  the 
magistrate  to  this  statement  proved,  but  also  the  signature  of  the  pris- 
oner himself,  after  it  had  been  read  over  to  him.  It  was,  therefore, 
admissible  at  the  common  law,  and  was  receivable  in  evidence  at  the 
trial,  unless  there  is  something  in  the  new  statute  which  prevents  its 
reception.  It  has  been  argued  that  the  11  &  12  Vict.  c.  2,  makes  it 
a  condition  precedent  that  the  magistrate  should  state  to  the  prisoner, 
and  give  him  clearly  to  understand,  that  he  has  nothing  to  hope  from 
any  promise  of  favor,  and  nothing  to  fear  from  any  threat,  which  may 
have  been  holden  out  to  him  to  induce  him  to  make  a  confession  or 
an  admission  of  his  guilt,  but  that  whatever  he  shall  then  say  may  be 
given  in  evidence  against  him  upon  his  trial,  notwithstanding  any 
such  threat  or  promise.  In  this  case  there  was  no  promise  or  threat 
of  any  kind,  and  therefore  there  could  be  no  necessity  for  showing 
that  any  caution  had  been  given  ;  for  I  am  of  opinion  that  the  giving 
of  such  caution  cannot  be  a  condition  precedent  to  the  admissibility 
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of  every  declaration  made  by  a  prisoner  before  a  magistrate,  read  over 
to  him  and  signed  by  him.  It  seems  to  me  that  the  proviso  contains 
merely  a  direction  to  the  magistrate  how  to  proceed,  and  is  not  a  con- 
dition precedent  If  he  neglects  his  duty  there  is  no  clause  of  nullity 
in  the  statute,  nothing  to  exclude  a  confession  which  would  be  ad- 
missible at  common  law.  The  form  prescribed  by  the  schedule  of 
the  statute  has  been  adopted  in  the  present  case  ;  and  that  schedule 
contains  the  first  caution,  but  not  the  second.  The  second  caution  is 
not,  where  there  is  no  evidence  of  a  previous  threat  or  promise,  a  con- 
dition precedent 

Parke  and  Alderson,  BB.,  and  Cresswell,  J.,  concurred. 

Erle,  J.  I  am  of  the  same  opinion.  It  may  now  be  desirable  for 
this  Court  to  state  their  opinion  upon  the  other  question,  whether  the 
examination,  when  transmitted  by  the  committing  magistrates  in  the 
statutory  form,  is  admissible  without  further  proof;  and  my  opinion 
is,  .that  if  the  first  caution  is  stated  to  have  been  given  as  in  the  form 
in  the  schedule,  and  that  the  examination  is  transmitted  in  due  course 
by  the  committing  magistrate  to  the  Court  before  which  the  trial  is  to 
take  place,  the  statement  is  then  admissible  without  any  further  proof. 

Lord  Campbell,  C.  J.     I  entirely  concur  in  that  opinion. 

Parke,  B.  Prima  facie  the  examination  is  right  if  it  u  purports  w 
to  be  signed  by  the  magistrate,  and  if  there  is  no  evidence  that  he 
did  not  sign  it 

Lord  Campbell,  C.  J.  We  are  all  agreed  upon  this,  that  if  the 
prisoner's  statement  is  returned  purporting  to  be  signed  by  the  magis- 
trate, and  bearing  on  the  face  of  it  the  first  caution,  it  is  admissible 
without  any  other  evidence.  —  Conviction  affirmed. 


[Before  Lord  Campbell,  C  J.,  Parks  and  Alderson,  BR,  Cresswell  and 

Erle,  JJ.] 

Regina  t>.  Thompson.1 

April  27,  1850. 

Larceny  by  an  Adulterer. 

Where  the  prisoner  went  away  with  the  prosecutor's  wife,  and  assisted  her  in  placing  wearing 
apparel  and  other  articles  in  a  box ;  also  in  removing  the  box  from  her  husband*  s  house ; 
afterwards,  while  the  prosecutors  wife  remained  in  adultery  with  him,  pledging  some  of 
the  articles  and  applying  the  money  to  his  own  purposes :  — 

Held,  that  the  direction  of  the  Chairman  of  the  Quarter  Sessions  to  the  jury,  — 

First,  that  if  they  were  of  opinion  that  the  prisoner,  going  away  with  the  prosecutor's  wife 
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for  the  purpose  of  adulterous  intercourse,  was  engaged  jointly  with  her  in  taking  the 
goods;  or, — 

Secondly,  that  if  the  prisoner,  though  not  a  party  to  the  original  taking  of  the  goods,  or  their 
removal  after  the  arrival  of  the  adulteress  and  himself  at  his  house,  had  appropriated  any 
part  of  the  goods  to  his  own  use,  he  was  guilty  of  the  felony,  was  a  proper  direction,  and 
that  the  prisoner  was  rightly  convicted  of  larceny. 

James  Thompson  was  indicted  at  the  Quarter  Sessions  for  the  Coun- 
ty of  Lancaster,  held  at  Salford,  on  the  17th  January,  1850,  and  was 
found  guilty  of  stealing  nine  gowns,  two  brass  candlesticks,  one  coffee- 
pot, one  dining-table,  two  aprons,  two  pairs  of  boots,  two  pairs  of  shoes, 
four  shawls,  two  pairs  of  stockings,  two  sheets,  and  two  silk  handker- 
chiefs, the  property  of  Thomas  Edgerton.  The  evidence  showed  that 
the  prisoner,  who  worked  and  lodged  at  the  prosecutor's  house,  went 
away,  on  the  4th  January,  1848,  with  the  prosecutor's  wife :  that  they 
went  to  Birmingham,  where  they  lived  together  as  man  and  wife  for 
more  than  a  year :  that  they  took  with  them  from  the  prosecutor's  house 
a  box  belonging  to  the  prisoner,  containing  the  wife's  wearing  apparel, 
and  also  a  coffee-pot  and  two  candlesticks,  the  property  of  the  prosecutor. 
The  wife  of  the  prosecutor  was  examined,  and  gave  very  contradic- 
tory evidence  as  to  what  passed  at  the  time  of  leaving  the  prosecutor's 
house.  She  stated,  however,  as  part  of  her  evidence,  that  the  prisoner 
assisted  in  placing  the  things  in  the  box,  and  in  removing  the  box  from 
the  cellar  to  the  cart  in  which  it  was  taken  away.  It  appeared  further, 
that  on  the  parties'  arriving  at  Birmingham,  the  box  was  opened,  and 
the  prisoner  saw  its  contents:  that  the  coffee-pot  and  candlesticks 
were  used  by  them  in  their  house  at  Birmingham,  and  that  these  arti- 
cles were  afterwards  sold  by  the.  prosecutor's  wife :  that  the  prisoner 
then  pledged  some  articles  of  the  wearing  apparel,  and  applied  the 
money  for  his  own  purposes.  The  chairman,  in  summing  up,  directed 
the  jury  to  find  the  prisoner  guilty,  if  they  came  to  the  one  or  the 
other  of  the  following  conclusions  —  either,  first,  that  the  prisoner,  go- 
ing away  with  the  prosecutor's  wife  for  the  purpose  of  adulterous 
intercourse,  was  engaged  jointly  with  her  in  taking  the  goods ;  or, 
secondly,  that,  not  being  a  party  to  the  original  taking  or  removal,  the 
prisoner,  after  arriving  at  Birmingham,  appropriated  any  part  of  the 
goods  to  his  own  use.  The  jury  found  the  prisoner  guilty,  adding 
that  they  did  so  on  the  ground  that  there  was  a  joint  taking  by  the 
prisoner  and  the  prosecutor's  wife.  The  counsel  for  the  prisoner  ap- 
plied to  the  Court  to  reserve  the  question,  and  the  cases  of  Reg.  v. 
Clark,  1  Moo.  C.  C.  376,  note  a;  and  Reg-,  v.  Rosenberg,  1  Car.  &  K. 
233,  were  cited.  The  Court  of  Quarter  Sessions  acceded  to  the  ap- 
plication, and  submitted  to  this  Court,  the  question,  whether  the  case 
was  properly  left  to  the  jury,  and  the  conviction  good.  The  case  was 
not  argued  by  counsel. 

Lord  Campbell,  C.  J.,  said  that  the  Judges  were  of  opinion  that 
the  conviction  was  a  proper  one.  —  Conviction  affirmed. 
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[Before  Wilde,  C.  J.,  Pattesoic,  J.,  Alderson,  B.,  Coleridge,  J.,  and  Platt,  R] 

Begina  v.  Case.1 

June  1,  1850. 

Assault  by  a  Medical  Practitioner  on  a  Female  Patient. 

Where  a  medical  practitioner  had  sexual  connection  with  a  female  patient  of  the  age  of 
fourteen  years,  who  had  for  some  time  been  receiving  medical  treatment  from  him :  — 

Held,  that  he  was  guilty  of  an  assault,  the  jury  having  found  that  she  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resistance,  solely  from  a  bona  fide  belief  that 
the  defendant  was  (as  he  represented  J  treating  her  medically,  with  a  view  to  her  cure. 

Semble,  that  the  prisoner  might  have  been  indicted  for  rape. 

William  Case  was  tried,  before  W.  H.  Bodkin,  Esq.,  Recorder  of 
Dover,  at  the  last  April  Quarter  Sessions  for  the  borough,  held  at 
Dover,  for  an  assault  upon  Mary  Impett.  The  defendant  was  a  med- 
ical practitioner,  and  Mary  Impett,  who  was  fourteen  years  old,  was 
placed  under  his  professional  care  by  her  parents,  in  consequence  of 
illness  arising  from  suppressed  menstruation.  The  defendant  gave 
her  medicines,  and  on  one  occasion  of  her  going  to  his  house  and  in- 
forming him  that  she  was  no  better,  he  observed,  "  Then  I  must  try 
other  means  with  you."  He  then  took  hold  of  her,  and  laid  her  down, 
in  his  surgery,  lifted  up  her  clothes,  and  had  carnal  connection  with 
her,  she  making  no  resistance,  believing  (as  she  stated)  that  she  was 
submitting  to  medical  treatment  for  the  ailment  under  which  she  la- 
bored. The  defendant's  counsel,  in  his  address  to  the  jury,  contended 
that  the  girl  was  a  consenting  party,  and  therefore  that  the  charge 
of  assault  was  not  sustained.  The  learned  recorder  told  the  jury 
that  the  girl  was  of  an  age  to  consent  to  a  man  having  connection 
with  her,  and  that  if  they  thought  she  consented  to  such  connection 
with  the  defendant,  he  ought  to  be  acquitted;  -but  that  if  they  were 
satisfied  that  she  was  ignorant  of  the  nature  of  the  defendant's  act,  and 
made  no  resistance,  solely  from  a  bona  fide  belief  that  the  defendant 
was  (as  he  represented)  treating  her  medically,  with  a  view  to  her 
cure,  his  conduct,  in  point  of  law,  amounted  to  an  assault.  The  jury 
found  the  prisoner  guilty,  and  he  was  sentenced  to  be  imprisoned  for 
eighteen  calendar  months,  subject  to  a  question  for  the*  consideration 
of  this  Court  whether  the  conviction  was  right. 

Home  now  appeared  for  the  prisoner.  The  jury  find  that  she  has 
made  no  resistance,  and  consented ;  she  permitted,  allowed,  an  1  as- 
sented to  the  prisoner's  act.  [  Coleridge,  J.  —  But  the  jury  find  that 
she  did  not  know  the  nature  of  the  prisoner's  conduct]  Still  there 
was  a  consent  in  fact  [  Coleridge,  J.  —  She  consented  to  the  prisoner 
treating  her  medically  only.]  She  consented  to  the  prisoner  having 
connection  with  her.  [  Wilde,  C.  J.  —  Suppose  the  case  of  a  man 
submitting  to  a  surgical  operation  under  the  impression  that  it  was 
necessary  for  his  cure,  but  that,  in  fact,  the  surgeon  performed  it  with 
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an  intent  maliciously  to  injure  him,  could  that  man  be  said  to  have 
assented  to  the  bodily  injury  ?]  The  question  of  fraud  was  not  put 
to  the  jury.  It  ought  to  have  been  put  to  the  jury  whether  he  had 
committed  a  fraud  upon  this  young  woman  —  whether  he  had  fraud- 
ulently and  falsely  represented  to  her  that  he  was  about  to  treat  her 
medically.  [Alderson,  B. —  Do  you  mean  to  say  that  the  jury  have 
not,  in  effect,  found  fraud  ?]  There  is  a  case  of  Reg.  v.  Reed,  13  Jur. 
68,  decided  by  this  Court,  which  is  expressly  in  point  A  girl,  nine 
years  old,  consented  to  carnal  connection  with  boys,  she,  according  to 
the  finding  of  the  jury,  not  knowing  what  she  was  about ;  yet  it  was 
held  that  a  conviction  for  a  common  assault,  under  such  circum- 
stances, could  not  be  upheld.  A  consent,  in  fact,  rendered  a  conviction 
for  an  assault  impossible,  though  the  prisoners  might  have  been  liable 
for  the  statutable  offence.  [Plait,  B.  —  But  here  the  woman  does  not 
consent  to  the  pollution  of  her  body.  She  makes  no  resistance,  from 
the  prisoner's  false  representation  that  he  is  pursuing  a  course  of  med- 
ical treatment,  she  being  a  patient  under  his  care.]  She  consented  to 
the  act  Your  Lordship's  observation  would  be  equally  applicable  to 
the  case  of  Reg.  v.  Reed.  There  the  jury  found  that  the  girl  did  not 
know  what  she  was  about ;  yet  Lord  Denman,  C.  J.,  ruled  that  there 
could  be  no  conviction  for  an  assault  [Alderson,  B.  —  This  is  ex- 
actly like  the  case  of  the  woman  who  consented  to  connection  with 
a  man  under  the  belief  that  he  was  her  husband.  The  prisoner,  in 
the  case  to  which  I  refer,  obtained  possession  of  the  woman's  person 
by  a  fraud,  and  the  Court  held  that  he  was  rightly  convicted  of  an 
assault]  The  case  of  Rex  v.  Nichol,  Russ.  &  R.  C.  C.  130,  was  where 
a  master  took  indecent  liberties  with  a  scholar  without  her  consent 
In  the  cases  of  Reg.  v.  Saunders,  8  Car.  &  P.  265,  and  Reg*  v.  Williams, 
Id.  286,  where  frauds  were  practised  by  the  prisoner  on  a  woman,  the 
prisoners  were  found  guilty  of  an  assault.  [Alderson,  B.  —  It  was 
held,  that  assent  procured  by  fraud  amounted  to  dissent.  I  have  a 
strong  impression  that  in  those  cases  the  crime  amounted  to  rape.] 
If  the  offence  amount  to  rape,  the  misdemeanor  is  merged  in  the 
felony.  Sed  vide  Reg.  v.  Neale,  1  Den.  C.  C.  36.  But  if  every  fraud, 
by  which  a  man  obtains  possession  of  a  woman,  be  held  to  justify  a 
conviction  in  a  Criminal  Court,  cases  of  seduction,  which  have  hith- 
erto been  considered  as  belonging  to  the  province  of  the  Civil  Courts, 
will  be  constituted  crimes. 

Barrow,  for  the  Crown,  was  not  called  upon. 

Wilde,  C.  J.  I  entertain  no  doubt  whatever  in  this  case.  To  my 
mind,  it  is  perfectly  clear  that  the  prisoner  has  been  properly  convicted. 
The  learned  recorder  told  the  jury  that  the  girl  was  of  an  age  to  con- 
sent, and  that  if  they  thought  she  had  consented  to  what  the  prisoner 
had  done,  they  ought  to  acquit  the  prisoner ;  but  that  if  they  were  of 
opinion  that  she  was  ignorant  of  the  nature  of  the  prisoner's  act,  and 
made  no  resistance,  solely  from  the  belief  that  she  was  submitting  to 
medical  treatment,  they  ought  to  find  him  guilty.  That  was  a  most 
proper  direction,  and  the  jury  have  found  that  the  prisoner  was  guilty, 
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and  that  the  girl  made  no  resistance,  because  she  supposed  he  was, 
as  he  represented  to  her,  treating  her  medically.  She  was,  according 
to  the  evidence,  but  fourteen  years  old ;  and  it  is  quite  reasonable  to 
suppose,  that  in  this  case  this  young  person  might  have  been  totally 
ignorant  of  the  nature  of  the  act  of  the  prisoner,  and  how  it  would 
affect  her  character,  her  station,  and  her  happiness  for  the  rest  of  her 
life.  She  consented  to  be  medically  treated  by  the  medical  man,  un- 
der whose  care  she  had  been  placed  by  her  parents.  Was  the  defile- 
ment of  her  person  medical  treatment?  Did  the  prisoner  commit  no 
legal,  no  moral,  and  no  ecclesiastical  offence  ?  To  contend  that  a 
medical  man  could  be  justified  in  such  conduct,  under  any  conceiv- 
able circumstance,  is  not  to  be  tolerated  in  a  Court  of  justice.  Here 
the  young  woman  did  not  resist,  in  consequence  of  the  misrepresen- 
tation of  the  prisoner.  It  was  a  most  wicked  act  oil  the  part  of  the 
defendant ;  and  I  am  of  opinion  that  the  verdict  of  the  jury  was  per- 
fectly right. 

Alderson,  B.  I  am  of  the  same  opinion.  In  the  case  where  a 
man  obtains  possession  of  a  woman's  person  by  a  fraud,  the  man  is 
clearly  guilty  of  an  assault  —  perhaps  of  a  rape  —  but  certainly  of  an 
assault,  which  is  included  in  a  rape. 

Patteson,  J.  Mr.  Home  has  confounded  active  consent  with  pas- 
sive non-resistance. 

Coleridge,  J.  The  young  woman  consented  only  to  medical  treat- 
ment. From  the  confidence  which  she  reposed  in  the  prisoner  — which 
confidence  he  so  much  abused  —  she  made  no  resistance ;  but  as  the 
prisoner  obtained  his  purpose  by  fraud,  he  was  guilty  of  an  assault 

Platt,  B.  There  is  a  great  distinction  between  active  consent  and 
passive  non-resistance.  The  young  woman  consented  to  medical 
treatment,  and  not  to  what  the  prisoner  had  done. —  Conviction  af- 
firmed.1 

1  In  Hays  v.  The  People,  1  Hill,  351,  dence  of  his  having  actually  touched  her, 

where  the  prisoner  decoyed  a  female  under  he  was  properly  convicted  of  an  assault 

ten  years  of  age  into  a  building  for  the  with  intent  to  commit  a  rape ;  and  it  was 

purpose  of  ravishing1  her,  and  was  there  also  held,  that  the  consent  of  a  female  of 

detected  while  standing  within  a  few  feet  that  age,  or  even  her  aiding  the  prisoners 

of  her  in  a  state  of  indecent  exposure,  it  attempt,  was  no  defence. 
was  held,  that  although  there  was  no  evi- 
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[Before  Wilde,  C.  J.,  Patteson,  J.,  Alderson,  R,  Coleridge,  J.,  oiwf  Platt,  B.] 

Reoina  v.  Hawkins.1 

June  1,  1850. 

Embezzlement  —  Larceny, 

The  prisoner,  haying  been  entrusted  by  his  master  with  a  number  of  articles  of  soldiers1 
clothing,  for  the  purpose  of  selling  them,  and  ten  pounds  in  silver,  to  enable  him  to  give 
change,  sailed  in  a  snip  for  the  coast  of  Africa,  having,  before  his  departure,  written  to 
his  master,  to  say  that  he  would  send  the  account,  together  with  a  remittance,  from 
Madeira :  — 

Held,  that  on  these  facts  he  could  not  be  convicted  of  embezzlement,  having  received  the 
goods  from  his  master  himself,  and  not  from  another  for  and  on  account  of  his  master ; 
but  mat  he  might  have  been  convicted  of  larceny. 

• 

The  prisoner  was  tried  at  the  Sessions  of  the  borough  of  Saltash, 
on  an  indictment  containing  three  counts.  The  first  charged  him 
with  having  embezzled  one  handkerchief,  one  shirt,  and  one  pair  of 
trousers,  the  property  of  his  master;  the  second  with  having  em- 
bezzled the  sum  of  10/.,  also  the  property  of  his  master ;  the  third 
count  charged  him  with  having  stolen  the  same.  The  prisoner  had 
been#a  clerk  of  the  prosecutor,  who  was  a  navy  and  army  tailor 
living  at  Portsmouth,  and  it  was  part  of  his  duty  to  go  on  board  ships 
and  take  orders  for  and  sell  clothes  to  the  Marine  Artillery,  on  ac- 
count of  his  master.  A  short  time  before  the  prosecution  the  prisoner 
had  been  thus  employed  on  board  the  Terrible,  at  Portsmouth,  which 
ship  being  ordered  round  to  Plymouth,  the  prisoner  obtained  a 
passage  and  came  round  in  her,  being  first  intrusted  by  his  master 
with  a  quantity  of  soldiers'  clothes,  and  10/.  in  silver,  to  enable  him 
to  give  change  to  his  customers.  Whilst  at  Plymouth,  he  wrote  a 
letter  to  his  master,  saying  that  he  could  do  no  business  with  the 
marines  of  the  Gladiator,  a  ship  lying  there,  and  upon  this  received 
a  further  supply  of  goods.  Not  having  made  any  remittance,  and 
having  staid  away  much  longer  than  was  reasonable,  the  prose- 
cutor instituted  inquiries,  when  it  was  found  that  the  prisoner  had 
entered  as  a  seaman  in  the  Gladiator,  and  had  sailed  in  her  to 
the  coast  of  Africa.  Previously  to  the  vessel  sailing,  the  prisoner 
wrote  to  his  master,  saying  that  he  would  get  all  his  accounts  made 
up,  and  remit  the  money  due  from  Madeira,  through  Mr.  Steel,  the 
lieutenant  of  marines ;  but  it  appeared  he  had  never  mentioned  the 
subject  to  him.  The  Gladiator  was  driven  back  to  Plymouth  by 
stress  of  weather,  and  the  prisoner  was  immediately  apprehended ; 
but  neither  before  nor  at  the  time  was  he  asked  for  any  account,  nor 
did  it  appear  that  he  had  ever  refused  to  account,  except  by  going  to 
sea,  which,  it  was  contended  for  the  prosecution,  amounted  to  a 
refusal  There  was  no  evidence  to  show  that  the  prisoner  had 
received  money  from  any  persons  to  whom  he  had  sold  the  goods  of 
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his  master,  except  a  memorandum,  a  copy  of  which  is  annexed,1 
which  was  found  in  his  possession ;  but  all  the  goods  he  had  been 
supplied  with  were  gone,  except  a  few,  of  which  the  handkerchief  and 
other  articles  mentioned  in  the  indictment  were  a  part,  and  these 
goods  were  found  in  the  prisoner's  berth  on  board  the  Gladiator. 
Upon  these  facts,  it  was  contended,  on  the  part  of  the  prisoner,  that 
inasmuch  as  he  had  received  these  goods  from  his  master,  and  not 
from  any  other  person  on  his  account,  and  also  had  not  refused  to 
account,  he  could  not  be  charged  with  an  embezzlement  of  them 
under  the  statute.  For  the  prosecution,  it  was  contended,  that  there 
was  evidence  to  go  to  the  jury  as  to  the  embezzlement  both  of  money 
and  goods ;  but,  beyond  all  question,  that  it  was  quite  clear  that  the 
jury  must  find  the  prisoner  guilty  under  the  count  for  simple  larceny. 
The  jury  found  the  prisoner  guilty  on  the  first  count  only,  charging 
an  embezzlement ;  and  the  learned  recorder  reserved  the  question  for 
the  Judges,  whether  the  prisoner  was  rightly  convicted. 

Cox  now  appeared  for  the  prisoner,  and  stated  the  foregoing  facts 
to  the  Court  [Patteson,  J. —  How  can  this  be  embezzlement^  when 
the  case  finds  that  the  prisoner  received  the  articles  from  the  master  ?] 

Collier,  on  the  part  of  prosecution,  was  called  on  by  the  Coijrt  to 
show  how,  under  such  circumstances,  a  conviction  for  embezzlement 
could  be  sustained.  Reg.  v.  Orlando  Masters,  12  Jur.  942.  Reg.  v. 
Whittingham,  Leach's  C.  C.  [Alderson,  B.  —  Why  was  not  there  a 
conviction  for  larceny  ?]  There  was  evidence  of  larceny,  but  the  jury 
found  the  prisoner  guilty  of  embezzlement,  and  not  of  larceny.  [Ah- 
derson,  B.  —  There  is  no  evidence  of  embezzlement :  it  is  a  pity  they 
did  not  find  him  guilty  of  larceny.] 

Wilde,  C.  J.  This  is  the  case  of  a  servant  receiving  articles,  not 
for  and  on  account  of  his  master  from  another,  but  from  his  master,  to 
sell,  which  articles  he  misappropriates.  The  facts  do  not  amount  in 
lav  to  embezzlement  —  Conviction  quashed. 


-?•■ 
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[Before  Wilde,  C.  J.,  Patteson,  J.,  Alders  on,  B.,  Coleridge,  J.,  and  PlaTt,  R] 

Regina  v.  Mathews.1 

June  1,  1850. 

Joint  receiving  stolen  Goods  by  Husband  and  Wife. 

A  conviction  against  husband  and  wife,  for  jointly  receiving  stolen  goods,  cannot  be  sus- 
tained as  regards  the  wife. 

And  if  the  jury  find  both  guilty,  the  conviction  may  be  affirmed  as  to  the  husband,  and  re- 
versed as  to  the  wife. 

At  the  Epiphany  Sessions  for  Staffordshire,  William  Mathews, 
and  Ellen  his  wife,  were  charged  with  having  received  a  quantity 
of  fowls,  knowing  them  to  have  been  stolen.  The  evidence  of  the 
police  officer  was,  that  when  he  went  to  William  Mathews's  house,  he 
saw  Ellen  Mathews,  and  having  found  a  number  of  fowls  and  geese 
in  the  house,  asked  her  where  they  came  from.  She  said  that  she 
bought  part,  and  that  her  husband  had  bought  some ;  and  that  her 
husband  was  not  present  when  she  bought  them;  also  that  she 
bought  her  part  of  them  from  people  who  came  to  the  house,  and 
that  her  husband  bought  his  on  the  previous  Wednesday,  at  Shrews- 
bury Market  It  appeared  that  another  constable  subsequently  took 
some  fowls  identified  by  the  prosecutor,  the  felonious  receiving  of 
which  was  charged  in  the  indictment,  to  the  place  where  the  prisoner 
William  Mathews  was  in  custody,  and  having  shown  them  to  him, 
asked  him  from  whom  he  had  thern.  The  prisoner  hesitated,  and 
the  constable  said,  "  We  have  got  your  wife's  brother  in  custody :  did 
you  not  buy  the  fowls  from  him  ?  "  The  prisoner  replied,  "  I  did." 
The  prisoners  were  found  guilty,  subject  to  a  case  for  the  opinion 
of  this  Court,  whether,  on  this  evidence,  the  conviction  could  be 
supported. 

Kettle  now  appeared  for  the  prisoner,  and  stated  the  evidence,  and 
the  direction  of  the  Chairman  of  the  Sessions.  [Alder son,  B.  —  There 
is  no  evidence  on  which  to  convict  the  wife.]  The  finding  being  indi- 
visible, then  the  husband  must  be  acquitted.  [  Wilde,  C.  J.  —  Cannot 
the  jury  find  that  one  is  guilty,  and  that  the  other  is  not  guilty?] 
The  prisoners  were  found  guilty  of  a  joint  receiving.  [Piatt,  B.  — 
The  jury  have  found  that  the  male  prisoner  received  the  goods 
knowing  them  to  be  stolen.  Surely  the  verdict  is  divisible.]  There 
is  no  evidence  of  actual  receiving  by  the  prisoner  William  Mathews ; 
he  was  not  in  the  house  at  the  time  when  the  fowls  were  found  there. 
[Coleridge,  J.  — Prima  facie,  what  is  in  my  house  is  in  my  possession. 
There  was  some  evidence  to  go  to  the  jury.  When  the  fowls  were 
shown  to  the  prisoner,  he  said,  "  I  received  them  from  my  brother- 
in-law."] 

Vavghan,  for  the  Crown,  contra.  —  In  the  case  of  Reg.  v.  Parr, 
2  Moo.  &  R.  345,  it  was  held,  that  where  A,  knowing  that  goods  had 
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been  stolen,  directed  B,  his  servant,  to  receive  them  into  his  premises, 
and  B,  in  pursuance  of  that  direction,  afterwards  received  them  in 
A's  absence,  B  also  knowing  that  they  had  been  stolen,  they  ^rere 
held  to  be  indictable  jointly.  [Patteson,  J. —  If  it  be  a  fact  that  the 
husband  and  wife  received  the  fowls  jointly,  how  do  you  get  over 
that  ?  Vide  1  Hale's  P.  C.  45,  516 ;  1  Hawk.  P.  C.  c.  1,  s.  9 ;  Dalt 
c.  157,  p.  553 ;  Reg.  v.  Archer,  1  Moo.  C.  C.  143.] 

Wilde,  C.  J.  The  Court  is  of  opinion  that  the  conviction  against 
the  wife  cannot  be  sustained,  but  that  there  was  evidence  to  justify 
the  jury  in  convicting  the  husband.  —  Conviction  quashed  as  regards 
Ellen  Mathews ;  affirmed  as  regards  William  Mathews. 


[Btfort  Wilde,  C.  J.,  Patteson,  J.,  Alderson,  B.,  Coleridge,  J.,  and  PLatt,  B.] 

Regina  v.  Coulson  &  another.1 

Jane  1,  1850. 

False  Pretences  —  Flash  Note  —  Statement  of  Instrument  in 

Indictment. 

Passing  off  a  flash  note  as  a  Bank  of  England  note  on  a  person  unable  to  read,  and  obtain- 
ing from  him  in  exchange  for  it  five  pigs"  of  the  value  of  3/.  17s.  <kt.,  and  1/.  2s.  6d.  change, 
is  a  false  pretence  within  the  statute. 

Where  the  setting  out  of  an  instrument  in  an  indictment  can  give  no  information  in  the 
Court,  it  is  unnecessary  to  set  it  out. 

At  the  Lincolnshire  Sessions,  held  at  Louth,  on  the  16th  April, 
1850,  Henry  Coulson  and  John  Rusting  were  tried  and  convicted  on 
an  indictment  which  charged  that  they  unlawfully  and  falsely  pre- 
tended to  one  John  Bratley,  "  that  a  certain  printed  paper,  then  and 
there  produced  by  him,  the  said  Henry  Coulson,  and  by  him  offered 
and  given  to  the  said  John  Bratley  in  payment  for  certain  pigs,  be- 
fore then  agreed  to  be  sold  by  the  said  John  Bratley  to  the  said 
Henry  Coulson,  was  a  good  and  valid  promissory  note  for  the  pay- 
ment of  5£,  by  means  of  which  said  false  pretence  the  said  Henry 
Coulson  and  John  Rusting  did  then  and  there  unlawfully  obtain 
from  the  said  John  Bratley  five  pigs,  of  the  value  of  3/.  175.  6A,  &c, 
and  1L  2s.  6d.,  &c.,  of  the  moneys,  goods,  and  chattels  of  the  said 
John  Bratley,  with  intent,"  &c.  It  was  proved  at  the  trial  that  the 
prisoners  acted  in  concert,  and  that  Coulson  offered  to  the  prosecutor, 
in  payment  of  31.  17s.  6d.,  for  certain  pigs  agreed  to  be  sold  by  him 
to  the  prisoner  Coulson,  a  printed  paper,  a  copy  of  which  is  hereunto 
annexed,  which  is  commonly  called  a  "  flash  note,"  and  contains  the 
words  and  figures  following,  disposed  and  arranged  so  as  to  have  the 
appearance  of  a  Bank  of  England  note :  — 

i  19  Law  J.  Rep.  (w.  s.)  M.  C.  182.    14  Jur.  557. 
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« £5.  Bank  of  Elegance.  No.  230. 

"  I  (No.  230)  promise  to  pay  on  demand  (No.  230)  the  sum  of  five 
pounds,  if  I  do  not  sell  articles  cheaper  than  any  body  else  in  the 
whole  universe. 

"  January  1, 1850.  For  myself  &  Co., 

"  M.  Carroll, 
"  Five.  56  Allison  Street,  Birmingham." 

The  prosecutor  said  to  Coulson,  who  tendered  the  note,  "  I  think  it 
is  not  a  good  one."  Rusting  took  the  note,  and  examined  it,  and 
said,  "  It  is  a  51.  Bank  of  England  note,  and  will  go  any  where." 
The  prosecutor  then  took  the  note,  and  gave  the  change,  11.  2s.  6rf., 
and  delivered  up  the  pigs,  which  he  assisted  the  prisoners  in  driving 
part  of  the  way.  The  prosecutor  said  he  could  only  read  very  badly, 
and,  being  requested  in  Court  to  read  the  note,  said  he  could  not 
read  it  at  all.  At  the  request  of  the  prisoners'  counsel,  the  Court 
reserved  the  following  questions  for  the  consideration  of  the  Court 
of  Criminal  Appeal :  First,  whether  the  act  of  passing  off  printed 
paper  in  question  as  a  51.  Bank  of  England  note,  in  payment  for 
goods,  amounted  to  a  false  pretence;  and,  secondly,  whether  the 
printed  paper  should  have  been  set  out  more  fully  in  the  indictment. 

Willmore  now  appeared  for  the  prisoner  Coulson.  The  indictment 
is  defective ;  there  is  not  a  word  about  the  prisoner  having  "  know- 
ingly "  passed  off  the  flash  note  as  a  Bank  of  England  note.  [  Wildey 
C.  J.  —  Is  there  no  allegation  that  the  pretence  was  false  to  the 
knowledge  of  the  prisoner  ?]  None.  [Alderson,  B.  —  Your  argu- 
ment is,  that  it  is  consistent  with  the  indictment,  that  the  prosecutor 
himself  might  have  been  subjected  to  an  indictment  for  doing  what 
the  prisoner  did.]  This  is  not  like  the  case  where  a  man  says  that 
Mrs.  Smith  sent  him,  when  he  knows  that  Mrs.  Smith  never  did 
send  him.  The  prisoner  might  himself  have  been  deceived  —  he 
might  have  supposed  that  the  paper  was  a  genuine  note.  Alderson, 
B.,  has  defined  a  false  pretence  to  be  a  false  representation  of  a 
circumstance  as  an  existing  fact,  when  the  person  who  makes  the 
pretence  knows  at  the  time  that  it  is  not  so.  In  the  case  of  Reg.  v. 
Wickham,  10  Ad.  &  El.  34 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  M.  C.  87, 
where  the  indictment  stated  that  the  defendant  talsely  pretended  to 
A  B  that  he  was  a  captain  in  the  East  India  Company's  service, 
and  that  a  certain  promissory  note  which  he  then  delivered  to  A 
B  was  a  valuable  security  for  21/.,  by  means  of  which  false  pretences 
he  fraudulently  obtained  from  A  B  8/.  15s.,  whereas  the  defendant 
was  not  a  captain,  &c,  and  the  note  was  not  a  valuable  security,  &c, 
it  was  held  to  be  error ;  that  as  it  did  not  appear  that  the  note  was 
the  defendant's  own  promissory  note,  or  that  he  knew  it  to  be  worth- 
less, there  was  no  sufficient  false  pretence  in  that  respect ;  and  as  the 
two  pretences  were  to  be  taken  together,  that  the  indictment  was  bad. 
Reg.  v.  PhUpoUs,  1  Car.  &  K.  112 ;  Rex  Munos,  2  Str.  1129.  The 
instrument  ought  to  have  been  set  out  in  the  indictment.  [Alderson, 
B.  —  If  you  say  that  a  thing  is  an  order  for  the  delivery  of  goods  or 
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money,  it  is  set  out  in  the  indictment  in  order  that  the  Court  may 
judge  as  to  its  character;  but  what  is  the  use  of  setting  out  a 
note  of  this  kind,  which  can  give  the  Court  no  information  ?]  It  is 
held  to  be  necessary  in  works  of  authority.     1  Stark.  Crim.  PL  94. 

Boden,  for  the  Crown,  was  stopped  by  the  Court. 

Wilde,  C.  J.  Where  the  setting  out  the  instrument  in  the  indict* 
ment  cannot  afford  the  Court  information,  it  is  unnecessary  that  it 
should  be  set  out  Here  it  is  alleged,  that  a  certain  printed  piece  of 
paper  was  unlawfully  and  falsely  represented  by  the  prisoner  to  be  a 
good  and  valid  promissory  note,  whereas  it  was  not  so.  It  appears 
to  me,  that  all  the  cases  show,  that  where  the  instrument  has  been 
required  to  be  set  out  in  the  indictment,  something  has  turned  on  the 
construction  of  the  paper.  That  is  not  the  case  here,  and  I  am  of 
opinion  that  the  conviction  was  a  proper  one. 

Patteson,  J.,  Alderson,  B.,  Coleridge,  J.,  and  Platt,  B.,  con- 
curred. —  Conviction  affirmed. 


[Before  Wilde,  C.  J.,  Aldsrsok,  B.,  Coleridge,  J.,  and  Platt,  B.] 

Regina  v.  Moorhouse  James,1  Clerk. 

June  1, 1850. 

Refusal  of  a  Clergyman  to  marry  Parties  who  had  not  been  confirmed 
—  Tender  of  Parties  to  be  married  —  Averment  that  the  Parties 
could  lawfully  be  united  in  Matrimony. 

Where  a  man  and  woman,  notice  of  whose  intended  marriage  had  been  published  at  the 
Board  of  Guardians,  called  at  the  private  house  of  the  clergyman  of  a  chapel  in  the  dis- 
trict, at  nine  o'clock  in  the  evening,  and,  showing  him  the  superintendent  registrar's  cer- 
tificate, requested  him  to  appoint  a  time  for  their  marriage,  when  the  clergyman  declared 
he  would  marry  them  when  they  had  expressed  a  desire  to  be  confirmed,  and  not  till 
then :  — 

Held,  that  this  was  no  proper  tender  of  the  parties  for  marriage,  nor  a  legal  demand  of 
marriage,  and  the  clergyman  was  not  liable  to  an  indictment  for  his  refusal  at  such  time 
and  place. 

The  indictment  should  hare  shown  that  the  man  and  woman  were  parties  who  might  law- 
fully have  been  married. 

Quaere,  Is  a  clergyman  justified  in  refusing  to  marry  parties  who  have  not  receired  the 
sacrament,  nor  have  expressed  a  desire  to  be  confirmed  ? 

The  defendant,  who  was  a  clerk  and  officiating  minister  at  St 
Thomas's  Church,  Bedford,  in  the  County  of  Lancaster,  was  tried, 
before  Alderson,  B.,  at  the  Spring  Assizes  at  Liverpool,  on  an  indict* 
ment  for  an  offence  against  the  Marriage  Act,  6  &  7  Will.  4,  in  re- 
fusing to  celebrate  a  marriage  between  Henry  Fisher  and  Ann  Hard- 
man.  The  indictment,  after  reciting  the  provisions  of  the  act  of 
Parliament,  and  the  certificate  of  the  superintendent  registrar  of  and 
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for  the  district  of  Leigh  Union,  in  the  said  county,  in  conformity  with 
it,  proceeded :  "  And  the  jurors,  &c.,  do  further  present,  that  after- 
wards, and  after  the  issuing  of  the  said  certificate  by  the  said  John 
Heyes,  as  such  superintendent  registrar  as  aforesaid,  and  while  the 
said  certificate  was  in  full  force  and  effect,  to  wit,  on,  &c.,  at,  &c., 
they,  the  said  Henry  Fisher  and  Ann  Hardman,  did  produce  and 
show  the  said  certificate  to  the  said  Moorhouse  James,  as  being  such 
officiating  minister  of  and  at  the  said  church,  to  solemnize  a  marriage 
between  them,  the  said  Henry  Fisher  and  Aim  Hardman,  at  the  said 
church,  on  or  before  the  14th  August  then  instant,  (the  said  14th  Au- 
gust being  the  day  on  which  the  said  notice  and  certificate,  and  all 
proceedings  thereupon,  would,  under  and  by  virtue  of  the  said  act  of 
Parliament,  become  and  be  utterly  void  if  the  said  marriage  were  not 
had  and  solemnized  on  or  before  the  said  last-mentioned  day.)  And 
the  jurors,  &c.,  do  further  present,  that  the  said  Moorhouse  James,  so 
being  such  officiating  minister  of  and  at  the  said  church  as  aforesaid, 
not  regarding  his  duty  in  that  behalf,  nor  the  statute  in  such  case 
made  and  provided,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  unlawfully  and 
wrongfully  did  refuse  and  neglect,  although  the  said  Moorhouse 
James  was  so  thereunto  required  as  aforesaid,  to  solemnize  a  marriage 
between  the  said  Henry  Fisher  and  Ann  Hardman  at  the  said  church, 
and  he,  the  said  Moorhouse  James,  hath  always  continually,  from  the 
time  .when  the  said  certificate  was  produced  and  shown  to  him,  the 
said  Moorhouse  James,  as  aforesaid,  and  he,  the  said  Moorhouse 
James,  was  so  thereunto  required  as  aforesaid,  to  the  time  of  the 
taking  of  this  inquisition,  unlawfully  and  wrongfully  refused  and 
neglected,  and  still  doth  unlawfully  and  wrongfully  neglect  and 
refuse,  contrary  to  the  duty  of  him,  the  said  Moorhouse  James, 
in  that  behalf,  contrary  to  the  form  of  the  statute,"  &c.  &c.  The 
superintendent  registrar  for  Leigh,  who  was  also  clerk  to  the  board 
of  guardians  for  that  union,  proved,  that  on  the  14th  May,  1849,  a 
notice  of  marriage,  in  the  form  required  by  the  statute,  was  delivered 
to  him  by  Henry  Fisher.  This  notice  was  duly  read  on  three  con- 
secutive weekly  meetings  at  the  board  of  guardians  for  the  union  in 
which  Leigh  was  situated,  and  duly  entered  in  the  registrar's  book. 
At  the  end  of  that  period,  a  certificate  for  the  celebration  of  marriage 
at  St  Thomas's  Church,  Bedford,  in  the  proper  form,  was  granted  by 
the  superintendent  registrar.  With  this  certificate,  Henry  Fisher 
(who,  as  well  as  Ann  Hardman,  had  for  a  month  and  upwards  before 
the  first  notice  resided  within  the  district)  called  on  the  defendant, 
who  was  the  officiating  minister  of  St.  Thomas's  Church,  a  district 
church  in  the  parish  of  Leigh,  on  the  13th  June,  1849.  Fisher's  evi- 
dence was  as  follows :  "  I  told  him  I  was  come  to  give  notice  I 
intended  to  be  married  next  morning  at  St  Thomas's.  He  asked  me 
if  I  had  been  baptized.  I  said,  '  Yes.'  He  asked  what  was  my 
name.  I  told  him.  He  asked  if  I  had  been  asked  in  church.  I 
said, '  No.'  He  asked  where  I  had  been  asked.  I  said, i  At  the  board 
of  guardians.'  He  asked  me  if  I  had  been  confirmed.  I  said, '  No.' 
He  said  he  could  have  nothing  to  do  with  me  then.  I  said, '  Why?' 
He  said  he  was  not  obliged  to  tell  me  his  reason.  I  said, '  Very  well ; 
vol.  i.  47 
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I  will  go  to  the  board  of  guardians,  and  see  what  they  say.'  He  said, 
4  If  people  will  be  so  foolish  as  to  go  to  the  board  of  guardians  to  be 
asked,  the  board  of  guardians  must  marry  them.' "  The  superintend- 
ent  registrar  also  gave  the  following  evidence :  "  On  the  19th  June 
I  called  on  defendant  He  is  officiating  minister  of  St  Thomas's 
Church,  Bedford,  in  Leigh  district  I  saw  him  in  company  with 
Fisher.  I  told  him  my  name  and  office.  I  said  I  had  corresponded 
with  the  registrar  general  about  it,  in  consequence  of  his  refusal  to 
marry  the  parties.  I  said  the  registrar  general  did  not  consider  con- 
firmation a  prerequisite  or  any  legal  impediment  to  the  marriage. 
Defendant  said  he  had  seen  Fisher  before,  and  declined  to  say  any 
thing.  I  said, '  Then  Fisher  has  something  to  say.'  Fisher  put  his 
hand  into  his  pocket,  and  was  about  to  address  defendant,  who  re-  , 
fused  to  hear  him.  The  defendant  retired,  and  closed  the  door  of  his 
residence.  I  went  again  on  the  2d  August,  with  Fisher,  Hardman, 
and  a  solicitor.  Whitehead  saw  defendant  Whitehead  said, '  We 
are  come  about  a  marriage,  and  are  wishful  that  an  arrangement 
could  be  made  by  which  the  parties  could  be  married  on  a  certificate.' 
Fisher  produced  it.  Defendant  said  he  supposed  it  was  all  right,  ac- 
cording to  law.  Fisher  desired  him  to  fix  a  time  for  marriage  on  or 
before  the  14th  August.  Hardman  made  a  similar  demand.  De- 
fendant said, ( I  will  marry  him  when  he  (Fisher)  has  expressed  a 
desire  to  be  confirmed.  The  parties  made  no  reply.  They  then  re- 
peated the  demand.  Defendant  said, '  I  have  given  you  my  answer.' 
It  was  after  nine  P.  M.  when  we  called."  No  other  evidence  was  given 
to  alter  the  facts  thus  proved.  It  appeared  that  St  Thomas's  Church 
was  consecrated  in  1840,  but  the  act  of  consecration  was  not  pro- 
duced in  evidence.  There  was  a  font  in  the  church,  and  a  burying 
ground,  in  which  interments  had  taken  place,  attached  to  it;  but 
there  was  no  proof  of  marriages  having  been  seen  to  be  celebrated 
there.  Mr.  Bliss,  for  the  defendant,  took  various  objections.  First, 
that  if  there  was  a  refusal  to  marry,  and  without  sufficient  reason,  it  • 
was  not  an  indictable  offence,  but  an  offence  against  ecclesiastical 
law  only.  Secondly,  the  refusal,  on  the  ground  that  Fisher,  one  of 
the  parties,  had  not  been  confirmed,  which  was  the  fact,  was  justifiable. 
Thirdly,  that  there  were  other  reasons,  apparent  on  the  facts  proved, 
justifying  such  refusal ;  and  that  the  defendant,  even  though  he  had 
refused  on  one  ground  only,  had  full  right  to  avail  himself  of  those 
objections  also.  Fourthly,  that  there  was  not  a  sufficient  demand 
and  tender  of  themselves  to  be  married  by  the  parties ;  no  readiness 
to  be  married  sufficiently  proved,  nor  any  consent  of  parents  signified 
to  the  defendant,  both  parties  being,  as  was  the  fact,  minors.  Fifthly, 
that  a  refusal  on  the  2d  August  was  not  sufficient,  the  certificate  ena- 
bling the  parties  to  be  married  up  to  the  14th  August  Sixthly,  that 
there  was  no  proof  of  St  Thomas's  being  a  church  where  marriages 
were  celebrated. 

The  learned  Judge  directed,  as  there  was  no  dispute  about  the 
facts,  a  verdict  for  the  Crown,  in  order  that  these  points  of  law  might 
be  raised,  and  his  Lordship  respited  the  judgment  to  the  ensuing 
Assizes. 
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Bliss  {Badeley  with  him)  now  appeared  for  the  defendant  The 
defendant  was  justified  in  refusing  to  many  the  parties,  as  there  were 
lawful  impediments  to  the  marriage.  He  was  ready  to  marry  them 
when  the  parties  expressed  a  desire  to  be  confirmed — when  they 
were  in  a  state  of  mind  which,  from  the  nature  of  the  rite  itself,  from 
the  formularies  of  the  liturgies,  from  the  rubrics,  canons,  and  from  the 
opinions  of  divines,  was  essentially  requisite.  Marriage  is,  it  is  true, 
no  longer  a  sacrament,  but  it  is  "an  excellent  mystery"  —  a  holy 
rite,  and  not  merely  a  contract.  A  degree  of  faith  and  mental  fitness 
in  the  parties  was  presupposed.  The  rubric  says,  "  It  is  convenient 
that  newly-married  persons  shall  receive  the  holy  communion  at  the 
time  of  marriage,  or  if  not,  they  shall  partake  of  it  on  the  first  oppor- 
tunity after  marriage."  At  the  end  of  the  rubric  respecting  confirma- 
tion, it  is  provided  that  no  person  shall  be  admitted  to  the  holy  com- 
munion till  he  had  received  confirmation,  or  had  expressed  his  desire 
to  be  confirmed.  If,  therefore,  it  was  convenient  that  the  newly  mar- 
ried persons  should  receive  the  holy  communion,  and  that  no  one  was 
to  receive  the  holy  communion  till  either  he  had  been  confirmed  or 
had  expressed  a  readiness  and  willingness  to  be  confirmed,  it  followed 
that  it  was  considered  by  the  church  that  persons  should  be  confirmed 
before  they  were  married.  [Alderson,  B.  —  How,  then,  could  a  Prot- 
estant marry  a  Roman  Catholic  ?]  The  Church  of  England  recog- 
nized the  rites  of  confirmation  and  holy  communion  in  the  Roman 
Catholic  Church.  The  rubric  of  Edward  VI.,  1546,  says,  "New 
married  persons,  the  same  day  of  their  marriage,  must  receive  the 
holy  communion.  In  the  Prayer-book  of  1552,  the  communion  ser- 
vice is  introduced  into  the  marriage  service.  Down  to  the  altera- 
tion in  the  reign  of  Charles  IL,  it  was  imperative  on  parties  about  to 
be  married  to  receive  the  holy  communion.  The  word  "  convenient" 
was  then  substituted,  and  that  seems  to  imply  a  degree  of  fitness. 
By  the  canons  of  1603,  the  clergy  were  required  to  refuse  the  holy 
communion  to  notorious  ill  livers ;  they  were  also  required  to  do  so 
by  the  rubric ;  and  it  was  the  duty  of  the  clergy,  if  a  schismatic  or 
an  immoral  person  presented  himself,  to  refuse  him  the  holy  commun- 
ion. Notes  on  the  Common  Prayer,  by  Overall,  Andrews,  and  Cous- 
ins:  NichottVs  Commentary  on  the  Common  Prayer,  p.  60 ;  De  Im- 
pedrmentis  Matrimonii ;  Hooker  on  Matrimony,  vol.  2,  p.  433 ;  Jeremy 
Taylor's  Works,  vol.  5,  p.  666.  [Platt^  B.  —  Would  it  be  enough 
for  a  man  to  be  desirous  of  being  confirmed  ?]  The  defendant  put  it 
on  that  ground.  He  was  ready  to  marry  the  parties  when  they  ex- 
pressed a  desire  to  be  confirmed.  The  objection  to  the  marriage 
service  by  the  Puritan  divines  in  the  reign  of  Charles  IL,  and  the  an- 
swers of  the  bishops  to  them,  are  particularly  worthy  of  attention. 
CardwelFs  History,  p.  330.  All  persons  fit  to  be  married  ought  to  be 
fit  to  receive  the  holy  communion.  Tertullian  ad  Uxor,  lib.  2,  c.  ult 
p.  171 ;  Charge  of  Wilson,  Bishop  of  Sodor  and  Man,  vol.  1,  p.  35 ; 
Catc.  Grindall,  Archbishop  of  York,  Life  of  Archbishop  Sharpe.  In 
order  to  receive  the  blessings  of  the  church,  parties  should  comply 
with  the  requirements  of  the  church.  The  new  statute,  6  &  7  Will.  4, 
c.  85,  restores  the  discipline  of  the  church,  which  was  interfered  with 
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by  the  previous  statute.  It  enacts  that  u  all  rules  prescribed  by  the 
rubric  concerning  the  solemnizing  of  marriages  shall  continue  to  be 
duly  observed  by  every  person  in  holy  orders  of  the  Church  of  Eng- 
land, who  shall  solemnize  any  marriage  in  England ;  provided  always, 
that  where,  by  any  law  or  canon  in  force  before  the  passing  of  this 
act,  it  is  provided  that  any  marriage  may  be  solemnized  after  publi- 
cation of  banns,  such  marriage  may  be  solemnized  in  like  manner 
on  production  of  the  registrar's  certificate."  Here  the  man  and 
woman  had  been  living  together  openly  in  sin;  was  the  church 
bound  to  celebrate  a  marriage  under  such  circumstances,  till  they  ex- 
hibited a  fit  state  of  mind?  Again,  the  parties  were  not  of  age. 
The  canons  do  not  allow  a  clergyman  to  marry  parties  who  are  mi- 
nors, without  the  consent  of  their  parents  or  guardians.  [Alderson,  B. 
—  Notice  before  the  board  of  guardians  is,  by  the  statute,  equivalent 
to  banns ;  where  banns  are  published,  no  consent  is  necessary.  Cole- 
ridge, J.  —  I  should  be  very  sorry  to  have  it  assumed  that  parties  in 
the  state  in  which  these  appear  to  have  been  have  a  right  to  be  mar- 
ried.] The  defendant  in  this  case  did  not  raise  this  question  gratui- 
tously; circumstances  in  his  neighborhood  rendered  it  absolutely 
necessary  for  him  to  vindicate  a  holy  rite,  and  the  laws  of  the  church, 
which  were  set  at  defiance.  [  Coleridge,  J.  —  If  a  person  were  to  ex- 
hibit open  profaneness,  or  to  appear  at  the  altar  in  a  state  of  intoxica- 
tion, that  would  be  a  lawful  impediment  to  the  marriage  temporarily.] 
Archbishop  Zouch  (Johnson's  Canon  Law)  published  a  constitution 
on  this  subject  The  church  says,  "  Since,  in  your  present  state,  you 
are  not  worthy  of  the  communion,  you  are  not  worthy  of  holy  matri- 
mony. Repentance  in  your  case  is  necessary."  [  Wilde,  C.  J.  —  Is 
not  marriage,  in  such  a  case,  the  best  proof  of  repentance  ?]  The 
refusal  of  the  defendant  to  marry  these  parties  is  no  offence  within 
the  statute;  it  is,  if  any,  purely  an  ecclesiastical  offence.  Again, 
there  was  no  proper  tender  by  the  parties  to  be  married.  The  tender 
was  made  in  the  defendant's  house ;  it  ought  to  have  been  made  in 
the  church,  at  canonical  hours.  [Piatt,  B.  —  Is  the  refusal  any  thing 
more  than  refusing  to  fix  a  time  ?  There  may  have  been  a  locus 
pcenitentice.]  The  defendant  had  up  to  the  14th  to  marry  them,  but 
they  never  came  to  him  again.  They  asked  him  to  make  an  arrange- 
ment for  their  marriage,  but  he  was  not  bound  to  make  an  arrange- 
ment [Patteson,  J.  —  Unless  the  defendant's  answer  dispenses  with 
any  further  tender.]  It  is  submitted,  that  no  offence  has  been  com- 
mitted, the  parties  not  having  presented  themselves,  with  their  wit- 
nesses, at  the  proper  time  and  place.  [Piatt,  B.  —  The  parties  were 
bound  to  place  the  defendant  in  such  a  predicament  as  to  render  it 
his  duty  then  to  marry  them.  Until  the  duty  attached,  how  could  he 
be  guilty  ?  Alderson,  B.  —  At  the  utmost,  it  is  only  an  intimation 
that  at  some  future  time  he  would  violate  the  law.  Wilde,  C.  J.  —  A 
tender  must  be  made  at  a  time  when  it  can  be  accepted  by  the  party 
to  whom  it  is  made.  Patteson,  J.  There  is  no  absolute  refusal  to 
marry,  on  the  face  of  the  case.  The  defendant  says,  u  I  will  many 
you  when  you  express  a  desire  to  be  confirmed."]  There  was  no 
proof  that  the  chapel  was  licensed.     The  defendant  would  have  been 
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guilty  of  felony  if  he  had  celebrated  a  marriage  in  a  place  which  was 
not  licensed ;  and  it  is  submitted  that  proof  ought  to  have  been  given 
that  the  chapel  was  duly  licensed.  Davies  v.  Black,  6  Jur.  55 ;  1Q.  B. 
900 ;  Rex  v.  Richards,  8  T.  R.  634 ;  Philpotts  v.  Evans,  9  Law  J.  Rep. 
(n.  s.)  Exch.  33 ;  10  Law  J.  Rep.  (n.  s.)  Q.  B.  338 ;  5  M.  &  W.  475 ; 
Ripley  v.  WClure,  18  Law  J.  Rep.  (n.  s.)  Exch.  419;  Reg.  v.  Nott, 
1  Car.  &  M.  288 ;  Co.  Litt  66,  a ;  Middleton  e}  Uxor  v.  Croft,  Str. 
1056.  There  is  no  averment  in  the  indictment  that  the  parties  might 
lawfully  marry.  [Alderson,  B.  —  From  what  appears  on  the  indict- 
ment, they  might  have  been  uterine  brother  and  sister.] 

Cronypton,  (Sir  John  Jervis,  A.  G.,  Snowies,  and  Milward  with  him.) 
First,  the  prisoner  was  properly  convicted ;  secondly,  the  indict- 
ment is  sufficient.  [  Wilde,  C.  J.  —  Suppose  you  were  to  call  at  the 
office  of  the  registrar  of  deeds,  and  say,  "  I  will  come  in  a  month  to 
register  a  deed,  will  you  register  it  f "  and  he  should  say  "  No ; " 
would  that  amount  to  a  tender  and  refusal  ?]  This  is  a  criminal  of- 
fence—  a  contempt  of  a  statute.  If.  the  defendant  disobeys  the 
statute,  it  is  a  crime.  The  clergyman  is  bound  to  make  the  necessary 
appointment ;  the  rubric  provides  that  he  shall  do  so.  If  he  wrong- 
fully refuses  to  marry,  he  dispenses  with  further  tender.  Could  the 
parties  go  and  make  a  public  demand,  and  create  a  disturbance  in 
the  church  ?  [Alderson,  B.  —  How  do  you  get  over  the  difficulty  that 
a  tender  was  made  at  a  time  when  the  marriage  could  not  be  cele- 
brated—nine o'clock  at  night,  when,  canonically,  he  could  not  cele- 
brate a  marriage  ?] 

Sir  John  Jervis,  A.  G.  The  object  of  the  prosecution  was  to  take 
the  opinion  of  the  Court  whether  the  administration  of  the  sacrament 
or  confirmation  were  necessary  before  marriage.  [  Wilde,  C.  J.  —  We 
can  hardly  give  judgment  upon  that  point]  The  circumstances  gave 
rise  to  a  great  deal  of  disturbance  and  heartburnings,  and  our  object 
was  to  allay  excited  feeling.  [  Wilde,  C.  J.  —  We  do  not  think  that 
these  points  are  essential  to  the  decision  of  the  case  before  us. 
Patteson,  J.  —  Suppose  we  were  to  accede  to  your  request,  and  pro- 
nounce an  opinion  on  your  question  —  if  banns  were  published  in 
the  church,  the  refusal  would  clearly  not  be  an  indictable  offence. 
Alderson,  B.  —  There  was  no  sufficient  tender,  and  it  ought  to  have 
appeared  that  Fisher  and  Hardman  were  parties  who  lawfully  could 
be  married.] 

Wilde,  C.  J.  —  The  case  has  failed  on  the  merits,  and  the  convic- 
tion must  be  quashed.  —  Conviction  quashed. 

47* 
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[Before  Wilde,  C.  J.,  Patteson,  J.,  Aldersow,  R,  Coleridge  and  Cresswell,  JJ.] 

Reg  in  a  v.  Watts.1 

June  8.  1850. 

Larceny — Embezzlement —  Special  Property  in  Directors  of  a  Com- 
pany —  Shareholder  —  Servant. 

Where  a  cancelled  check,  the  property  of  an  insurance  company,  had  passed  from  the  hands 
of  the  messenger,  who  received  it  at  the  bank,  to  the  prisoner,  a  clerk  in  the  employment 
of  the  company,  whose  duty  it  was  to  keep  it  for  the  directors :  — 

Held,  first,  that  as  the  check,  when  it  came  into  his  custody,  had  arrived  at  its  ultimate  des- 
tination, it  was  really  in  the  possession  of  the  directors,  who  had  a  special  property  in  the 
check ;  and  therefore  that  the  prisoner,  who  had  unlawfully  abstracted  it,  was  guilty  of 
larceny,  not  of  embezzlement 

Secondly,  that  where  the  directors  of  a  company  have  a  special  property  in  checks  or  other 
articles,  the  interest  of  a  shareholder  in  the  company  gives  him  no  property  in  it,  and  that 
he  may  be  indicted  for  stealing  property  from  the  directors. 

The  prisoner  was  tried  before  Cresswell,  J.,  at  the  Central  Criminal 
Court,  on  the  10th  of  May,  on  an  indictment,  of  which  the  following 
is  an  abstract :  That  Walter  Watts,  on  the  26th  February,  at  St, 
Mary,  Woolnoth,  London,  was  clerk  to  George  Carr  Glyn,  and  whilst 
he  was  such  clerk  feloniously  did  steal  one  order  for  the  payment  of 
money,  to  witj  for  the  payment  and  of  the  value  of  1400/.,  belonging 
to  the  said  George  Carr  Glyn,  his  master.  The  second  count  alleged 
that  the  said  prisoner  was  clerk  to  the  said  George  Carr  Glyn  as,  and 
then  and  there  being,  treasurer  of  the  Globe  Insurance  Company,  and 
that  he  did  steal  one  order,  &c.,  belonging  to  the  said  George  Carr 
Glyn,  as  such  treasurer.  The  third  count  alleged  that  the  said  pris- 
oner was  servant  to  Edward  Goldsmid  and  others,  and  that  he  did 
steal  one  order  belonging  to  them,  his  masters.  The  fourth  count 
was  like  the  third,  only,  instead  of  alleging  the  order  to  belong  to 
Goldsmid  and  others,  it  alleged  it  to  have  been  in  their  possession 
and  power.  The  fifth  and  sixth  counts,  William  Tite  and  others, 
instead  of  Goldsmid  and  others.  The  seventh  and  eighth  counts, 
embezzling  the  order,  the  property  of  Glyn.  The  ninth  count,  em- 
bezzling the  order,  the  property  of  Goldsmid  and  others.  The  tenth 
count,  embezzling  1400/.,  the  property  of  Goldsmid  and  others,  his 
masters.  The  eleventh  count,  embezzling  the  order,  the  property  of 
Tite  and  others.  The  twelfth  and  thirteenth  counts,  stealing  a  piece 
of  paper  belonging  to  Glyn,  his  master.  The  fourteenth  count,  steal- 
ing a  piece  of  paper,  the  property  of  Goldsmid  and  others,  his  masters. 
The  fifteenth  count,  stealing  a  piece  of  paper  in  the  possession  and 
power  of  Goldsmid  and  others,  his  masters.  The  sixteenth  count, 
stealing  a  piece  of  paper,  the  property  of  Tite  and  others,  his  masters. 
The  seventeenth  count,  stealing  a  piece  of  paper  in  the  possession  and 
power  of  Tite  and  others,  his  masters.  The  eighteenth,  nineteenth, 
twentieth,  and  twenty-first  counts  were  like  the  seventh,  eighth,  ninth, 

1  19  Law  J.  Rep.  (ir.  s.)  M.  C.  192.    14  Jur.  870. 
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and  eleventh,  only  embezzling  a  piece  of  paper,  instead  of  embezzling 
the  order.  The  twenty-second,  twenty-third,  twenty-fourth,  and  twen- 
ty-fifth, stealing  an  order  for  the  payment  of  money,  the  property  of 
the  said  persons,  without  alleging  the  prisoner  to  be  a  servant.  The 
twenty-sixth,  twenty-seventh,  twenty-eighth,  and  twenty-ninth,  steal- 
ing a  piece  of  paper,  the  property  of  the  said  persons,  without  alleging 
the  prisoner  to  be  a  servant. 

It  appeared  that  the  prisoner  had,  for  many  years,  been  employed 
as  a  salaried  clerk  in  the  office  of  the  Globe  Insurance  Company,  and 
that  he  was  a  shareholder  in  the  concern.  The  affairs  of  the  com- 
pany, which  is  an  unincorporated  copartnership,  are  managed  by  a 
body  of  directors  chosen  out  of  the  shareholders,  and  at  the  time  when 
the  alleged  offence  was  committed  Edward  Goldsmid  was  chairman, 
and  William  Tite  deputy  chairman  of  the  directors,  and  George  Carr 
Glyn  was  treasurer.  The  directors  appoint  and  dismiss  clerks  and 
other  servants,  and  fix  their  salaries  and  the  particular  duty  to  be  dis- 
charged by  them,  and  the  directors  have  the  charge  and  custody  of  all 
books  and  papers  belonging  to  the  company.  The  salaries  of  the 
clerks  are  paid  out  of  the  funds  of  the  company.  The  company  had 
a  drawing  account  at  the  bank  of  Glyn  &  Co.,  and  were  in  the  habit 
of  sending  their  pass-book  on  Tuesday  in  every  week  to  be  written 
up,  and  their  messenger  went  on  the  following  morning  to  bring  it 
back,  when  it  was  returned,  together  with  the  checks  and  bills  paid 
during  the  preceding  week.  The  prisoner  was  the  person  whose  duty 
it  was  to  receive  the  pass-book  and  vouchers  from  the  messenger,  and 
it  was  his  duty,  upon  receiving  them,  to  compare  the  entries  in  the 
pass-book  with  the  books  of  the  company,  and  to  preserve  the  vouch- 
ers for  the  use  of  the  company,  if  wanted  on  any  future  occasion. 
On  the  26th  February  the  prisoner  paid  into  the  London  and  West- 
minster Bank,  for  his  own  account,  which  he  kept  there,  a  check  for 
1400/.,  purporting  to  be  drawn  by  the  Globe  Insurance  Company 
on  Glyn  &  Co.  It  was  cashed  by  Glyn  &  Co.,  together  with  other 
checks,  for  the  London  and  Westminster  Bank,  entered  to  the  debit 
of  the  Globe  Insurance  Company  in  their  pass-book,  and  delivered, 
together  with  the  book,  on  the  following  Wednesday,  to  the  messenger 
of  the  company,  who  delivered  the  book  and  check  to  the  prisoner  in 
the  usual  way.  On  the  4th  March,  in  consequence  of  some  suspicion 
attaching  to  the  prisoner,  a  search  for  the  check  of  1400/.  was  made 
during  his  absence  amongst  the  vouchers  in  his  keeping,  and  it  could 
not  be  found.  His  papers  were  then  sealed  up,  and  he,  on  finding 
such  a  step  was  taken,  said  he  would  not  remain  there,  and  quitted 
the  office.  The  pass-book  was  examined,  and  there  the  entry  of  the 
check  for  1400/.  had  been  erased ;  and  the  check  was  never  found. 
There  was  no  evidence  to  show  that  any  person  on  behalf  of  the 
company  had  ever  drawn  the  check  in  question,  or  that  it  had  been 
drawn  upon  paper  stolen  from  the  company.  Upon  this  state  of  facts 
it  was  contended  by  the  prisoner's  counsel,  that  there  was  no  evidence 
of  any  property  in  any  of  the  parties  from  whom  the  check  was  alleged 
to  be  stolen,  except  as  shareholders,  and  that  the  prisoner,  being  also 
a  shareholder,  could  not  be  indicted  for  stealing  the  property  of  which 
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he  was  a  joint  owner:  that  the  stat.  47  Geo.  3,  c.  30,  —  whereby  it 
was  enacted,  "  that  all  actions  and  suits  to  be  commenced  or  instituted 
by  or  on  behalf  of  the  said  society  or  partnership,  against  any  person 
or  persons,  or  body  or  bodies  politic  or  corporate,  shall  or  lawfully  may 
be  commenced,  or  instituted,  or  prosecuted,  in  the  name  or  names  of 
the  treasurer  or  treasurers,  for  the  time  being,  of  the  said  society  or 
partnership,  as  the  nominal  plaintiff  or  plaintiffs  for  and  on  behalf  of  the 
said  society  or  partnership ;  and  that  all  prosecutions  to  be  brought  or 
instituted,  by  or  on  behalf  of  the  society  or  partnership,  for  fraud  upon 
or  against,  or  for  embezzlement,  robbery  of,  or  stealing  the  property 
of  the  said  society  or  partnership,  or  for  any  other  offence  committed 
against  or  with  intent  to  injure  or  defraud  the  said  society  or  partner- 
ship, shall  or  lawfully  may  be  so  brought  or  instituted  and  carried  on, 
in  the  name  or  names  of  the  treasurer  or  treasurers,  for  the  time  being, 
of  the  said  society  or  partnership ;  and  in  all  indictments  and  informa- 
tions it  shall  be  lawful  to  state  the  property  of  the  said  society  or  part- 
nership to  be  the  property  of  the  treasurer  or  treasurers  for  the  time 
being  of  the  said  society  or  partnership ;  and  any  offence  committed 
with  intent  to  injure  or  defraud  the  said  society  or  partnership  shall 
and  lawfully  may,  in  such  prosecution,  be  laid  to  have  been  commit- 
ted with  intent  to  injure  or  defraud  the  said  treasurer  or  treasurers  for 
the  time  being  of  the  said  society  or  partnership,  and  any  offender  or 
offenders  may  be  thereupon  lawfully  convicted  of  such  offence ;  and 
the  death,  resignation,  or  removal,  or  other  act  of  such  treasurer  or 
treasurers,  shall  not  abate  any  such  action,  suit,  or  prosecution,"  — 
made  the  treasurer  the  representative  of  all  the  shareholders,  and 
therefore  of  the  prisoner  as  well  as  others,  and  did  not  alter  the  case. 
The  learned  Judge  thought  that  the  charge  of  embezzlement  and  of 
stealing  an  order  for  the  payment  of  money  failed ;  but,  in  order  to 
obtain  the  opinion  of  the  Court  with  regard  to  the  charge  of  stealing 
a  piece  of  paper,  he  told  the  jury,  that  if  the  cancelled  check  was  re- 
turned to  the  prisoner,  and  he  received  it  in  the  usual  manner,  to  be 
kept  by  him  for  the  use  of  the  directors,  and  afterwards  abstracted  or 
destroyed  it,  they  should  find  him  guilty.  The  jury  found  him  guilty 
of  stealing  a  piece  of  paper,  and  Cresswell,  J.,  requested  the  opinion 
of  this  Court  whether  his  direction  was  right  or  not. 

Sir  John  Jeriris,  Attorney  General,  Sir  John  Bailey,  Clarkson,  and 
Bovill  appeared  for  the  Crown. 

Cockburn,  Bramwell,  and  Bodkin  appeared  for  the  prisoner.  In  the 
first  place,  this  is  not  a  case  of  larceny,  but,  if  any  thing,  a  case  of 
embezzlement ;  upon  this  ground,  that  the  piece  of  paper  never  came 
into  the  possession  of  the  masters  at  all.  The  course  of  business 
was,  that  the  messenger  should  receive  the  pass-book  and  check  from 
Glyn's  bank,  and  deliver  it  to  the  prisoner.  The  check  never  got  into 
the  hands  of  the  masters.  It  was  delivered  to  one  servant,  and  was 
by  him  handed  to  another.  In  the  case  of  Reg.  v.  Masters,  1  Den. 
C.  C.  332 ;  12  Jur.  942,  the  money  had  never  got  into  the  hands  of 
the  master, — it  was  in  the  course  of  passage  to  the  master;  and 
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that  was-  held  to  be  embezzlement,  not  larceny.  The  facts  here  are 
the  same.  If  the  messenger  had  appropriated  the  check  to  his  own 
use,  he  would  have  been  guilty  of  embezzlement.  [  Wilde,  C.  J.  — - 
The  case  of  Reg.  v.  Masters  is  distinguishable  from  Rex  v.  Murray. 
Coleridge,  J.  —  If  the  prisoner  places  the  check  in  a  proper  place  of 
deposit,  and  afterwards  takes  it  away,  and  converts  it  to  his  own  use, 
is  it  not  larceny  ?]  It  dpes  not  appear  that  there  was  any  specific 
place  of  deposit,  or  that  he  even  took  it  out  of  its  proper  place  of  cus- 
tody. [  Coleridge,  3.  —  Suppose  I  send  my  footman  to  a  silversmith 
for  some  plate ;  the  footman  brings  it,  and  delivers  it  to  the  butler ; 
the  butler  puts  it  into  the  plate-chest,  and  steals  it ;  would  that  be 
embezzlement  or  larceny?]  Embezzlement;  but  the  present  case 
falls  far  short  of  the  case  supposed.  The  prisoner  was  merely  to  keep 
the  check  as  a  voucher,  to  be  produced  when  wanted.  If  he  had  a 
right  to  keep  it  in  his  pocket,  at  his  abode,  or  any  where  he  liked,  then 
the  offence  could  not  be  larceny.  The  principle  of  Rex  v.  Murray,  1 
Moo.  C.  C.  276 ;  5  Car.  &  P.  145,  differs  from  the  present  case ;  there  the 
money  proceeded  in  the  first  instance  from  the  master.  [Alderson,  B. 
—  You  say  that  in  Reg.  v.  Masters  the  money  was  in  its  progress  to 
the  master,  and  that  in  the  case  of  Rex  v.  Murray  the  money  was  in 
its  progress  from  the  master.]     There  is  no  evidence  that  it  was  a 

! genuine  check,  drawn  by  the  company,  or  drawn  upon  paper  stolen 
rom  the  company.  On  the  second  point,  it  is  submitted  that  the 
Erisoner  could  not  be  convicted  of  larceny,  as  he  was  himself  a  share- 
older  in  the  company.  It  is  true,  he  was  a  servant  of  the  company ; 
but  the  company  consisted  of  a  vast  number  of  shareholders ;  the  act 
of  Parliament  constituting  the  company  provides  for  all  the  common 
incidents  of  partnership ;  the  prisoner  was  a  shareholder,  and  therefore 
a  partner.  It  could  not  be  said  that  he  could  be  convicted  of  a  larceny 
of  his  own  property.  There  are  cases  where  it  has  been  held  to 
be  larceny  for  a  man  to  take  his  own  property  animo  furandi  from  a 
person  who  has  a  special  property  in  the  article,  with  a  present  right 
of  possession.  But  here  the  prisoner  has  the  present  right  of  pos- 
session, for  he  was  to  keep  it  till  called  on  to  produce  it  He  has 
properly,  possession,  and  present  right  of  possession ;  and  there  are 
no  cases  to  show  that  in  such  circumstances  a  person  could  be  con- 
victed of  larceny.  2  Russ.  Cr.  87.  The  prisoner  was  described  as  a 
servant  of  the  treasurer  and  directors,  but,  in  fact,  he  was  a  partner, 
acting  under  others  who  were  partners  with  him. 

Sir  J.  Jervis,  A.  G.,  for  the  Crown.  The  objections  to  the  conviction 
are,  first,  that  this  is  a  case  of  embezzlement,  not  larceny ;  secondly, 
that  the  prisoner  was  a  partner,  and  therefore  could  not  be  guilty  of 
larceny ;  thirdly,  that  he  was  not  a  servant.  The  cancelled  check  was 
returned  to  the  prisoner,  and  was  received  by  him  to  be  kept  for  the 
use  of  the  directors.  The  check  was  not  in  transitu,  as  in  the  case  of 
Reg.  v.  Masters.  It  had  reached  its  ultimate  destination  before  it  was 
stolen.  If  I  send  my  clerk  to  Butterworth's  or  Sweet's,  the  booksellers, 
and  the  bookseller  gives  him  a  book  for  me,  and  then  the  clerk  gives  it 
to  the  laundress  at  the  chambers,  and  she  steals  it,  that  would  clearly 
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be  larceny.  [Patteson,  J.  —  You  say  that  you  would  have  had  posses- 
sion of  the  book  in  the  possession  of  the  laundress  ?]  Yes.  In  the 
present  case  the  receipt  of  the  cancelled  check  by  the  messenger  was 
a  receipt  by  the  company.  Rex  v.  Murray.  [  Cresswett,  J.  —  In  the 
case  of  Reg.  v.  Masters  the  first  servant  had  not  received  the  money 
with  a  duty  to  hand  it  to  the  master ;  it  was  his  duty  to  hand  it  to 
another,  and  he  was  not  bound  to  hand  over  the  same  specific  coin.] 
The  case  of  Rex  v.  Murray  is  clearly  distinguishable  from  Reg.  v. 
Masters.  When  the  bankers  delivered  the  check  to  the  porter  of  the 
company,  it  became  their  property,  and  to  steal  it  from  the  pos- 
session of  the  company  was  larceny.  A  man  may  be  servant  of  a 
company  of  which  he  is  a  member,  and  may  be  indicted  for  stealing 
the  property  of  the  directors.  Rex  v.  Haiti  1  Moo.  C.  C.  474.  What 
is  there  to  prevent  the  prisoner  from  being  liable  to  a  prosecution  ? 
The  directors  have  the  general  management,  they  have  a  special  au- 
thority to  manage  the  property,  they  have  the  custody  of  the  books 
and  papers,  they  appoint  and  dismiss  servants,  and  are  in  the  position 
of  trustees ;  they  therefore  had  a  special  property  in  the  check.  Rex  v. 
Jenson,  1  Moo.  434 ;  Reg.  v.  Muller,  2  Moo.  249.  A  member  of  a  club 
was  held  guilty  of  larceny,  in  stealing  some  plate,  the  property  of  the 
club,  and  the  property  was  laid  in  the  steward.  It  is,'|astly,  denied  ? 
that  the  prisoner  was  the  servant  of  the  company.  That  point  does  * 
not  arise  on  the  case ;  but  a  man  may  clearly  be  a  servant  of  a  com- 
pany in  which  he  is  a  shareholder.  [  Wilde,  C.  J.  —  Who  could  he 
sue  for  his  salary  ?]  Those  who  employed  him.  [  Wilde,  C.  J.  —  Sup- 
pose the  funds  fall  short,  where  are  the  funds  to  come  from  ?]  The 
case  finds,  as  a  fact,  that  the  prisoner  was  employed  as  a  salaried 
clerk  by  the  company. 

Cockburn  replied  —  Cur.  adv.  vutt. 

Wilde,  C.  J.,  pronounced  the  judgment  of  the  Court.  We  have 
considered  the  case,  and  are  all  of  opinion  that  the  counts  in  the  in- 
dictment which  charge  the  stealing  a  piece  of  paper,  the  property  of 
Goldsmid  and  others,  the  masters  of  the  prisoner,  are  supported  by 
the  evidence.  By  the  statement  of  the  case,  it  appears  that  Goldsmid 
and  others  are  the  directors  of  the  company,  and  that  by  its  constitu- 
tion they  have  the  appointment  and  dismissal  of  the  servants  in  the 
employ  of  the  society ;  that  they  fix  and  pay  their  salaries,  and  also 
fix  the  duties  they  are  to  perform.  The  prisoner  was  a  salaried  clerk 
in  the  office,  and  therefore  he  was  their  servant.  They  have  also  the 
ultimate  charge  and  custody  of  the  documents  of  the  company,  and, 
by  the  course  of  business  between  the  company  and  its  bankers,  the 
paid  checks  were  returned  to  the  directors,  were  part  of  the  com- 
pany's documents,  and  became  the  vouchers  of  the  directors,  and  their 
property  as  such  directors.  The  paper  in  question  was  one  of  these. 
One  of  the  prisoner's  appointed  duties  was  to  receive  and  keep  for 
his  employers  such  returned  checks ;  any  such  paper,  therefore,  in  his 
custody,  would  be  in  the  possession  of  his  employers.  The  paper  in 
question,  therefore,  as  soon  as  it  had  passed  from  the  hands  of  the 
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messenger  and  arrived  at  its  ultimate  destination,  the  custody  of  the 
prisoner,  for  the  directors,  was  really  in  their  possession,  and  when  he 
afterwards  abstracted  it  for  a  fraudulent  purpose,  he  was  guilty  of 
stealing  it  from  them ;  as  a  butler,  who  has  the  keeping  of  his  mas- 
ter's plate,  would  be  guilty  of  larceny,  if  he  should  receive  plate  from 
the  silversmith,  for  his  master,  at  his  master's  house,  and  afterwards 
fraudulently  convert  it  to  his  own  use,  before  he  had,  in  any  other 
way  than  by  his  act  of  receiving,  come  to  the  actual  possession  of  the 
master.  This  case  is  distinguishable  from  those  in  which  the  goods 
have  only  been  in  the  course  of  passing  towards  the  master,  as  in  Reg. 
v.  Masters,  18  Law  J.  Rep.  (n.  s)  M.  C.  2,  where  the  prisoner's  duty 
"was  only  to  receive  the  money  from  one  fellow-servant  and  pass  it 
on  to  another,  who  was  the  ultimate  accountant  to  the  master.  Here 
the  paper  had  reached  its  ultimate  destination  when  it  came  to  the 
prisoner's  keeping,  and  that  keeping  being  for  his  masters,  made  his 
possession  theirs.  In  this  view  of  the  case  no  difficulty  arises  as  to 
part  ownership,  from  the  fact  that  the  prisoner  was  a  shareholder  in 
the  company.  As  such,  he  had  no  property  in  this  paper.  —  Convic- 
tion affirmed. 


[Before  Pollock,  C.  B.,  Wightman,  J.,  Williams,  J.,  Talfourd  J.,  and  Martin,  R] 

Reg  in  a  v.  Craddock.1 

November  22, 1850. 

Indictment —  Counts  for  felonious  receiving'. 

An  indictment,  in  the  first  count,  charged  the  prisoner  with  larceny,  on  which  the  jury  found 
a  verdict  of  not  guilty ;  in  a  subsequent  count,  the  prisoner  was  charged  with  having  re- 
ceived the  article  "so  as  aforesaid  feloniously  stolen,"  on  which  the  jury  found  a  verdict 
of  guilty :  — 

Held,  that  there  was  no  repugnancy,  for  that,  although  the  word  "  aforesaid  "  in  a  subsequent 
count  virtually  incorporates  all  the  necessary  averments  as  to  time  and  place  in  that  count, 
the  words  "  so  as  aforesaid  feloniously  stolen  "  did  not  necessarily  mean  that  the  article  had 
been  stolen  by  the  person  named  in  the  first  count,  but  only  that  it  had  before  then  been 
feloniously  stolen  by  some  person, 

A  verdict  of  not  guilty  can  be  entered  on  one  count,  and  of  guilty  on  another. 

The  prisoner  was  indicted  at  the  General  Quarter  Sessions  for  the 
County  of  Northumberland,  held  at  Hexham,  on  the  3d  July  last, 
upon  an  indictment  consisting  of  three  counts.  The  first  count 
charged  a  stealing  of  a  promissory  note  for  10Z.  from  the  person,  in  the 
common  form ;  the  second  charged  a  stealing  of  a  bank-note  from  the 
person.  The  third  count  was  as  follows :  u  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  Henry  Craddock,  late 
of  the  parish  aforesaid,  in  the  county  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  goods  and 
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chattels  aforesaid,  so  as  aforesaid  feloniously  stolen,  taken,  and  carried 
away,  feloniously  did  receive  and  have,  then  and  there,  well  knowing 
the  said  goods  and  chattels  last  aforesaid  to  have  been  feloniously 
stolen,"  &c.  The  jury  found  the  prisoner  not  guilty  upon  the  first 
and  second  counts,  but  guilty  of  receiving  upon  the  third  count. 
Upon  this,  the  counsel  for  the  prisoner  moved  in  arrest  of  judgment, 
because  the  jury  had  acquitted  the  prisoner  of  the  stealing ;  and  in 
the  last  count  of  the  indictment  it  was  stated  that  the  prisoner  did 
receive  the  same  goods  and  chattels,  u  so  as  aforesaid  feloniously 
stolen : "  whereas,  the  jury  having  found  that  he  had  not  stolen  the 
same,  they  could  not,  under  the  third  count,  find  him  guilty  of  receiv- 
ing the  goods  so  alleged  to  be  stolen  by  him.  The  counsel  for  the 
prosecution  contended  that  the  words  "  so  as  aforesaid "  might  be 
struck  out  as  surplusage ;  but  the  Court  refused  to  strike  them  out, 
and  reserved  the  question  for  the  consideration  of  this  Court,  whether 
the  prisoner  was  properly  found  guilty  of  receiving  on  the  third  count 
of  the  indictment 

Otter  now  appeared  for  the  prisoner.  The  words  "  so  as  aforesaid 
feloniously  stolen  "  clearly  meant  that  the  note  had  been  received  by 
him,  the  said  Henry  Craddock,  after  it  had  been  stolen  by  the  same 
Henry  Craddock ;  but  the  jury  had  found  that  he  was  not  guilty  of 
stealing  it  The  indictment  could  not  at  the  same  moment  say  that 
the  prisoner  was  not  guilty  of  stealing,  and  that  he  was  guilty.  The 
recent  stat  of  11  &  12  Vict  c.  46,  might  be  relied  upon  by  the  pros- 
ecution ;  but  that  statute  only  enabled  the  prosecutor  to  add  a  count 
for  felonious  receiving  in  an  indictment  for  larceny,  but  it  made  no 
alteration  in  the  technical  rules  of  criminal  pleading.  The  case  of 
Rex  v.  Woolford,  1  Moo.  &  R.  384,  was  in  point  If  it  were  stated 
who  was  the  principal  felon,  it  was  necessary  that  the  fact  should  be 
proved  as  laid.  In  the  case  of  Rex  v.  Galloway,  1  Moo.  C.  C  234, 
which  was  before  the  late  statute,  the  whole  of  the  Judges  agreed  in 
directing  that  eharges  of  stealing  and  receiving  should  not  be  inserted 
in  the  same  indictment  [  Wightman,  J.  —  Do  the  words  "  so  as  afore- 
said feloniously  stolen  w  necessarily  mean  stolen  by  the  same  person 
named  in  the  previous  count  ?  If  they  are  capable  of  another  con- 
struction, the  Court  will  construe  them  so  as  not  to  make  them  repug- 
nant] It  is  contended,  that  the  words  "  so  as  aforesaid  "  draw  down 
into  the  third  count  the  name  of  the  man  himself;  and  as  he  is  ac- 
quitted on  the  first  count,  it  is  repugnant  to  say  in  the  third  count 
that  he  received  the  note  after  having  previously  stolen  it  [Pollock, 
CX  B.  —  If  one  count  of  the  indictment  be  good,  the  other  cannot 
vitiate  it]  But  the  third  count  cannot  stand  alone ;  it  begins,  "  The 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
Henry  Craddock,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,"  &c  [Pollock, 
C.  B. —  No ;  these  words  have  the  same  effect  as  if  the  date,  parish, 
and  county  were  incorporated  in  the  third  count]  Still  there  is  a 
repugnancy ;  for  the  first  and  second  counts  say  he  is  not  guilty,  and 
the  last  says  he  is  guilty  of  larceny.     [Martin,  B.  —  Suppose  there 
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were  two  counts  in  an  indictment  precisely  the  same  —  for  stealing  a 
watch — could  not  there  be  a  verdict  of  guilty  entered  on  one  count, 
and  not  guilty  on  the  other  ?]  There  would  be  repugnancy  in  that 
case,  too.  [Pollock,  C.  B.  —  Your  objection  being  purely  a  technical 
one,  you  must  be  able  to  place  it  beyond  any  technical  answer. 
Though  the  first  and  second  counts  said  "  not  guilty,"  there  might  be 
a  conviction  on  the  third,  and  it  might  mean  that  the  prisoner  received 
the  note,  having  himself  previously  stolen  it]  The  words  "so  as 
aforesaid  feloniously  stolen,"  cannot  be  struck  out.  The  count  would 
be  defective  without  them.     The  facts  on  the  trial — [Pollock,  C.  B. 

—  We  cannot  here  take  the  facts  from  any  counsel,  however  respect- 
able. .  We  know  nothing  of  them  except  what  are  stated  on  the  face 
of  the  case.  The  conviction  on  the  third  count  is  sufficient.]  Then 
your  Lordships  overrule  the  case  of  Rex  v.  Wbolford.     [Pollock  C.  B. 

—  No ;  that  case  was  before  verdict  The  only  question  here  is,  Is 
the  judgment  to  be  arrested?  That  is  a  dry  question  of  special 
pleading.  Williams,  J.  —  What  is  the  objection  to  saying,  "  I  said  in 
the  first  and  second  counts  that  the  prisoner,  Henry  Craddock,  stole 
the  note,"  and  in  the  third  to  add,  "  I  say  again  that  he  stole  it,  and 
afterwards  received  it  ?  "  Wightman,  J.  —  The  words  "  so  as  afore- 
said "  do  not  necessarily  mean  that  the  note  was  stolen  by  the  said 
Henry  Craddock ;  they  only  mean  that  it  had  before  then  been  felo- 
niously stolen  by  some  one.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  conviction,  on  the 
last  count,  is  good,  and  that  the  judgment  ought  not  to  be  arrfested. 
Some  of  the  Court  think  that  the  words  "  so  as  aforesaid  "  do  not  im- 
port into  that  count  the  words  "  stolen  by  Henry  Craddock."  The 
others  hold  that,  supposing  these  words  be  imported,  the  finding  on 
that  count  is  nevertheless  perfectly  valid.  —  Conviction  affirmed.1 

1  Counts    for  stealing   and   receiving  guilty  on  one  count,  and  say  nothing  in 

stolen  goods  may  well  be  joined  in  the  their  verdict  concerning  other  counts,  it 

same  indictment,  and  the  Court  will  neither  will  be  equivalent  to  a  verdict  of  not  guil- 

quash  the  indictment,  nor  compel  the  pros-  ty  on  such  counts.     Weinxorp/tin  v.  The 

eoutor  to  elect  upon  which  count  he  will  State,  7  Blackford,  186.    Morris  v.  The 

proceed.    Hampton  v.  State,  8  Humphrey,  State,  8  Smedes  &  Marshall,  762.    Com- 

69.    Not  only  may  a  verdict  of  guilty  be  monwealth  v.  Bennettj  2  Virginia  Cases, 

rendered  on  one  count,  and  not  guilty  upon  235.    Kirk  v.  Commonwealth,  9  Leigh,  627. 

another,  but  if  the  jury  find  the  defendant  StoUz  v.  People,  4  Scammon,  168. 
VOL.  I.                           48 
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[Before  Pollock,  C.  R,  Wiqhtmaw,  J.,  Williams,  J.,  Talfourd,  ln  and  Maetiit,  R] 

Begin  a  v.  Dadson.1 

November  26, 1850. 

Arrest —  Shooting'  at  a  Felon  —  Indictment  against  a  Constable. 

A  constable,  who  was  employed  to  guard  a  copse  from  which  wood  had  been  stolen,  and  who 
for  this  purpose  carried  a  loaded  gun,  saw  a  man  come  out  of  the  copse  carrying  some 
wood ;  tne  constable  called  to  him  to  stop,  but  instead  of  doing  so  the  man  ran  away, 
whereupon  the  constable  fired  and  wounded  him  in  the  leg.  The  constable  was  afterwards 
indicted  for  shooting  at  the  man  with  intent  to  do  grievous  bodily  harm ;  and  on  die  trial 
it  was  proved  that  the  stealing  of  the  wood  by  the  man  who  had  been  wounded  amounted 
to  felony :  — 

Hddy  that  the  constable  was  properly  convicted  of  shooting  with  intent  to  do  grievous  bodily 
harm,  as,  at  the  time  he  fired,  the  fact  that  a  felony  had  been  committed  was  unknown 
to  him. 

The  prisoner  was  tried,  before  Erie,  J.,  at  the  last  Kent  Summer 
Assizes,  on  an  indictment  for  shooting  at  William  Waters,  with 
intent  to  do  him  grievous  bodily  harm.  It  appeared  that  he,  being  a 
constable,  was  employed  to  guard  a  copse  from  which  wood  had  been 
stolen,  and,  for  this  purpose,  carried  a  loaded  gun.  From  this  copse 
he  saw  the  prosecutor  come  out,  carrying  wood,  which  he  was  steal- 
ing, and  called  to  him  to  stop.  The  prosecutor  ran  away,  and  the 
prisoner,  having  no  other  means  of  bringing  him  to  justice,  fired  and 
wounded  him  in  the  leg.  These  were  the  tacts  on  which  the  prisoner 
acte'd.  It  was  alleged,  in  addition,  that  Waters  was  actually  com- 
mitting a  felony,  he  having  been  before  convicted  repeatedly  of  steal- 
ing wood,  but  these  convictions  were  unknown  to  the  prisoner ;  nor 
was  there  any  reason  for  supposing  that  he  knew  the  difference  be- 
tween rules  of  law  relating  to  felony  and  those  relating  to  less  offences. 
The  learned  Judge  told  the  jury  that  shooting  with  intent  to  wound 
amounted  to  the  felony  charged,  unless  from  other  facts  there  was  a 
justification ;  and  that  neither  the  belief  of  the  prisoner  that  it  was 
his  duty  to  fire,  if  he  could  not  otherwise  apprehend  the  prosecutor, 
nor  the  alleged  felony,  it  being  unknown  to  him,  constituted  such  jus- 
tification. Upon  this  the  prisoner  was  convicted  of  felony,  and  let 
out  on  his  recognizance  to  come  up  for  judgment,  if  required*  The 
case  was  not  argued  by  counsel 

Pollock,  C.  B.,  said  that  the  Court  were  of  opinion  that  the  pris- 
oner had  been  properly  convicted,  as  it  was  found  that  he  was  not 
aware  that  a  felony  had  been  committed  at  the  time  he  fired  at  the 
prosecutor.  —  Conviction  affirmed? 


i  20  Law  J.  Rep.  (n.  8.)  M.  C.  57.    14  Jur.  1051. 

9  This  decision  proceeded  on  the  ground  that  the  constable  was  not  aware,  at  the 
time  of  firing  at  Waters,  that  he  had  committed  any  more  than  an  offence  punishable 
summarily  under  the  7  &  8  Geo.  4,  c.  29,  s.  30 :  it  seems  to  follow,  that  if  the  con- 
stable had  known  that  a  felony  had  been  committed,  he  would,  under  the  circum- 
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[In  the  Exchequer  Chamber,  before  Lord  Campbell,  C.  J.,  Parke,  B.,  Patteson,  J., 
Alderson,  B.,  Coleridge,  J.,  Cresswell,  J.,  Maule,  J.,  Erle,  J.,  Platt,  B., 
Talfourd,  J.,  Williams,  J.,  and  Martin,  B.] 

Regina  v.  Wiley.1 

November  26,  1850. 

Receiving  stolen  Goods —  What  amounts  to  a  Receipt — Manual  and 

constructive  Possession.  • 

A,  B,  and  C  were  jointly  indicted  for  stealing  and  receiving  some  fowls.  It  was  proved  that 
A,  carrying  a  sack  containing  stolen  fowls,  went  with  B,  at  past  four  in  the  morning,  into 
the  house  of  C's  father;  that  in  about  ten  minutes  time  A  (still  carrying  the  sack)  came 
out  at  the  back  door  with  B,  preceded  by  C  with  a  lighted  candle  ;  that  C  was  the  only 
member  of  the  family  up  in  the  house ;  that  the  three  went  together  into  a  stable  on  the 
same  premises ;  that  the  police  went  into  the  stable  after  them,  and  found  the  sack  lying 
on  the  floor,  and  the  three  men  standing  round  it  as  if  bargaining.  The  Bench  told  the 
jury,  mat  the  taking  of  A  and  B  with  the  stolen  goods  by  C  into  the  stable  over  which  he 
had  the  control,  for  the  purpose  of  negotiating  about  the  buying  of  them,  he  well  knowing 
the  goods  to  have  been  stolen,  was  a  receiving  them  within  the  meaning  of  the  statute. 
The  jury  convicted  A  and  B  of  stealing  the  fowls,  and  C  of  receiving  the  fowls,  knowing 
them  to  have  been  stolen. 

Upon  a  case,  stating  the  above  facts,  the  question  asked  being  whether  the  conviction  of  C 
was  proper: — 

Held,  by  a  majority  of  the  judges,  (eight  to  four,)  that  the  conviction  was  wrong. 

The  majority  were  of  opinion  that  C  did  not  receive  the  fowls,  as  they  all  along  remained  in 
the  manual  possession  of  A  and  B,  and  were  never  under  C's  control,  and  it  was  not  the 
intention  of 'A  and  B  that  C  should  have  them,  except  on  the  contingency,  which  never 
happened,  of  his  completing  a  bargain  for  them. 

The  minority  held,  that  as  C  cooperated  with  A  and  B  in  the  common  purpose  of  carrying 
the  fowls  into  the  stable,  he  had  a  joint  possession  with  them,  and  that  as  he  knew  that  the 
fowls  were  stolen,  and  assisted  in  the  removing  them  for  the  purpose  of  negotiating  about 
the  purchase,  he  had  a  possession  with  a  wicked  purpose,  and  therefore  might  properly  be 
convicted  as  a  receiver. 
• 

The  opinion  of  the  Judges  was  requested  on  the  following  case: — 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  County  of 

Northumberland,  holden  by  adjournment  at  the  Moot  Hall  of  the 

stances,  have  been  held  justifiable ;  and  if  justifiable  in  firing,  that  he  would  have  been 
justifiable  had  death  ensued.  It  is  laid  down  by  Lord  Coke,  3  Inst  221,  "  But  it  was 
no  question  at  the  common  law,  that  if  a  robbery,  murder,  burglary,  or  other  felony 
was  done,  and  pursuit  made  after  the  offender,  who,  either  by  resistance  or  flight, 
could  not  be  apprehended  without  killing  him  by  inevitable  necessity,  the  party  so 
pursuing  and  killing  should  not  forfeit  his  goods  and  chattels."  Also,  according  to 
Foster,  (p.  271,)  it  is  justifiable  homicide  if  a  felony  is  committed  or  a  dangerous 
wound  is  given,  and  the  felon  flies  and  cannot  otherwise  be  taken,  and  is  killed.  The 
same  Lord  Hale  observes,  (Sum.  P.  C.  36,)  "  If  any  person  that  pursues  upon  hue  and 
cry,  or  otherwise  to  arrest  a  felon  that  flies."  See  Hale's  P.  C.  488 ;  Dalt  c.  98. 
Serjeant  Hawkins,  1  Hawk.  P.  C.  ed.  Leach,  b.  1,  c.  28,  s.  11,  says,  "  If  a  person,  hav- 
ing actually  committed  a  felony,  will  not  suffer  himself  to  be  arrested,  but  stand  on 
his  own  defence  or  fly,  so  that  he  cannot  possibly  be  apprehended  alive  by  those  who 
pursue  him,  whether  private  persons  or  public  officers,  with  or  without  a  warrant  from 
a  magistrate,  he  may  lawfully  be  slain  by  them."  Justice  Blackstone  adds  the  salutary 
caution,  that  there  must  be  an  absolute  necessity  apparent,  4  Bl.  Com.  180,  otherwise 
homicide  in  such  a  case  is  not  justifiable ;  which  rule  is  also  applicable  to  such  cases 
■a  the  above 

1  20  Law  J.  Rep.  (ir.  s.)  M.  C.  5.    15  Jur.  134. 
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same  county,  in  the  castle  of  Newcastle-upon-Tyne,  in  the  same 
county,  on  the  26th  of  February,  A.  D.  1850,  Bryan  Straughan, 
George  Williamson,  and  John  Wiley,  were  jointly  indicted  for  steal- 
ing and  receiving  five  hens  and  two  cocks,  the  property  of  Thomas 
Davison.  It  was  proved,  that  on  the  morning  of  the  28th  of  January, 
in  the  same  year,  about  half  past  four,  Straughan  and  Williamson 
were  seen  to  go  into  the  house  of  John  Wiley's  father,  with  a  loaded 
sack,  that  was  carried  by  Straughan.  John  Wiley  lived  with  his 
father  in  the  said  house,  and  was  a  higgler  attending  markets  with  a 
horse  amd  cart.  Straughan  and  Williamson  remained  in  the  house 
about  ten  minutes,  and  then  were  seen  to  come  out  of  the  back  door, 
preceded  by  John  Wiley  with  a  candle,  Straughan  again  carrying  the 
sack  on  his  shoulders,  and  to  go  into  a  stable  belonging  to  the  same 
house,  situated  in  an  enclosed  yard  at  the  back  of  the  house,  the  house 
and  stable  being  on  the  same  premises.  The  stable  door  was  shut 
by  one  of  them,  and  on  the  policemen  going  in  they  found  the  sack 
lying  on  the  floor,  tied  at  the  mouth,  and  the  three  men  standing' 
round  it  as  if  they  were  bargaining,  but  no  words  were  heard.  The 
sack  had  a  hole  in  it,  through  which  poultry  feathers  were  protruding. 
The  bag,  when  opened,  was  found  to  contain  six  hens,  two  cocks,  and 
nine  live  ducks.  There  were  none  of  the  inhabitants  up  in  the  house 
but  John  Wiley,  and  on  being  charged  with  receiving  the  poultry, 
knowing  it  to  be  stolen,  he  said  "  that  he  did  not  think  he  would  have 
bought  the  hens." 

The  jury  found  Straughan  and  Williamson  guilty  of  stealing  the 
poultry  laid  in  the  indictment,  and  John  Wiley  guilty  of  receiving 
the  same,  knowing  it  to  be  stolen. 

The  Bench  told  the  jury  that  the  taking  of  Straughan  and  Wil- 
liamson, with  the  stolen  goods  as  above,  by  Wiley,  into  the  stable, 
over  which  he  had  control,  for  the  purpose  of  negotiating  about  the 
buying  of  them,  he  well  knowing  the  goods  to  have  been  stolen,  was 
a  receiving  of  the  goods  by  him  within  the  meaning  of  the  statute. 

The  question  for  the  opinion  of  the  Court  was,  S  the  conviction 
of  Wiley  was  proper. 

Otter,  for  the  prisoner.  The  conviction  is  wrong.  The  direction 
of  the  chairman  of  the  Quarter  Sessions  does  not  lay  down  a  correct 
rule.  Wiley  ought  not  to  have  been  convicted  unless  he  had  posses- 
sion of  the  property.  He  never  did  receive  it  at  all  within  the  mean- 
ing of  the  stats.  3  W.  &  M.  c.  9,  the  22  Geo.  3,  c.  58,  and  the  7  &  8 
Geo.  4,  c.  29,  s.  54.  Wiley's  leading  the  thieves  into  the  stable  was 
no  receipt  of  the  stolen  property  by  him.  The  thieves  retained  the 
actual  possession  of  the  property  aU  the  time.  There  cannot  in  law 
be  a  joint  possession  by  the  thief  and  receiver.  The  thief,  it  is  sub- 
mitted, must  have  parted  with  the  possession  to  another  person,  to 
constitute  the  latter  a  receiver.  The  Queen  v.  Parr,  2  Moo.  &  R.  346. 
If  a  thief  says  to  a  friend,  "  I  have  here  a  stolen  watch,  will  you  buy 
it  ?  "  and  the  friend  answers,  "  Come  home  to  my  house  with  it,  and 
sleep  there,  and  we  will  talk  about  it  in  the  morning,"  and  the  thief 
goes  to  his  friend's  house,  and  sleeps  there  with  the  watch  in  his 
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pocket,  the  owner  of  the  house,  it  is  submitted,  could  not  be  con- 
victed as  a  receiver. 

J  [Lord  Campbell,  C.  J.  Suppose  a  thief  brings  a  large  hamper  to 
riend's  house,  and  tells  him  it  contains  stolen  goods,  and  asks  per- 
mission to  leave  it  in  the  house  all  night,  could  not  the  owner  of  the 
house  be  convicted  as  a  receiver  ?] 

If  the  thief  left  the  hamper,  he  would  be  liable ;  but  not  so  if  the 
thief  remained  with  the  hamper  all  the  time.  The  fact  of  the  bar- 
gain being  made  in  Wiley's  father's  stable,  cannot  affect  Wiley's  lia- 
bility as  a  receiver  any  more  than  if  it  were  made  on  a  common  or 
in  a  field. 

[Lord  Campbell,  C.  J.  Suppose  the  policemen  had  come  in  just 
after  the  bargain  had  been  concluded,  and  before  the  fowls  had  been 
handed  over  to  Wiley,  do  you  contend  that  in  that  case  Wiley  could 
not  have  been  convicted  as  a  receiver  ?] 

The  conclusion  of  the  bargain,  it  is  apprehended,  would  have  made 
no  difference,  if  the  possession  of  the  property  had  not  been  delivered 
to  Wiley.  The  Queen  v.  BBU,  1  Den.  C.  C.  453 ;  s.  c  18  Law  J.  Rep. 
(n.  s.)  M.  C.  199,  shows  that  when  goods  are  sent  by  a  common  car- 
rier, consigned  to  a  particular  party,  although  by  law  the  consignee 
of  goods  so  sent  has  a  potential  possession  as  soon  as  they  are  deliv- 
ered to  the  carrier,  yet  the  consignee  cannot  be  convicted  as  a  receiver 
without  an  actual  delivery  to  him.  What  is  sufficient  as  a  receipt 
for  civil  purposes,  is  not  enough  to  affect  a  person  with  criminal  lia- 
bility as  a  receiver.  In  Farina  v.  Home,  16  Mee.  &  W.  119 ;  s.  c.  16 
Law  J.  Rep.  (n.  s.)  Exch.  73,  it  is  said,  by  Parke,  B.,  that  a  receipt  is 
"  the  delivery  of  the  possession  of  the  goods  on  behalf  of  the  vendor 
to  the  vendee,  and  the  receipt  of  the  possession  by  the  vendee."  If 
Wiley  had  refused  to  give  the  price  the  thieves  asked  for  the  fowls, 
they  would  have  been  able  to  have  taken  them  away.  Wiley  cannot 
be  made  criminally  liable  for  a  receipt  which  would  not  have  been 
sufficient  under  the  Statute  of  Frauds.  It  may  also  be  observed,  that 
the  house  and  stable  were  not  in  the  possession  of  Wiley,  but  of  his 
father. 

[Lord  Campbell,  C.  J.  Suppose  Wiley  had  said,  "  Let  me  feel 
the  fowls,"  and  had  taken  them  into  his  hands,  could  you  contend  that 
he  would  not  then  have  had  the  possession  ?] 

Perhaps  not;  but  here  he  never  had  the  fowls  in  his  hands,  or  the 
power  to  take  them  into  them.  He  intended  to  obtain  possession,  but 
the  bargain  being  incomplete,  he  never  did  obtain  it,  Wiley  never 
had  any  manual  possession  of  the  goods,  and  it  is  quite  clear  that  the 
thieves  never  intended  that  he  should  have  them,  until  the  price  was 
agreed  upon  and  the  bargain  completed.  The  thieves  had  such  a 
possession  that  they  might  have  maintained  trespass,  PwneU  v. 
Young,  3  Mee.  &  W.  288 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  80 ;  Ash- 
more  v.  Hardy,  7  Car.  &  P.  501 ;  or  brought  an  indictment  for  larceny 
against  any  one  who  should  have  stolen  the  property  from  them. 
The  King  v.  Wilkins,  2  Leach,  C.  C.  582. 

Liddellj  for  the  Crown.    There  is  sufficient  evidence  stated  in  the 

48# 
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case  to  warrant  the  conviction.  In  East's  P.  C.  765,  it  is  thus  laid 
down :  "  As  to  what  general  evidence  shall  be  held  to  constitute  a 
receiver  under  the  statutes  of  William  and  Anne,  and  22  Geo.  3, 
c.  58,  it  is  to  be  observed,  that  the  words  are  in  the  disjunctive,  u  re- 
ceive or  buy."  Therefore,  it  follows  that  in  order  to  constitute  a 
receiver  generally  so  called,  it  is  not  necessary  that  the  goods  should 
be  actually  purchased  by  him,  neither  does  it  seem  necessary  that  the 
receiver  should  have  any  interest  whatever  in  the  goods.  It  is  suffi- 
cient, if  they  be  in  fact  received  into  his  possession  in  any  manner 
malo  animo  so  as  to  favor  the  thief,  or  without  lawful  authority  ex- 
press or  to  be  implied  from  the  circumstances."  The  same  position 
is  upheld  in  The  King  v.  Davis,  6  Car.  &  P.  177.  Hie  King  v.  Rich- 
ardson, Ibid,  335,  shows  that  a  man  may  be  a  receiver  without  having 
any  interest  or  profit  in  the  stolen  property.  The  law  of  delivery  and 
acceptance,  under  the  Statute  of  Frauds,  has  no  bearing  on  the  pres- 
ent question.  The  receiving  the  thieves  into  the  house,  in  the  first 
instance,  was  sufficient  to  warrant  the  conviction.  Wiley  had  a  con- 
structive possession,  by  reason  of  his  assisting  the  thieves  in  carrying 
the  sack  into  the  stable.  Either  an  actual  or  constructive  possession 
is  sufficient  to  render  a  man  a  receiver.  His  carrying  the  candle,  to 
help  the  man  who  carried  the  sack,  amounts  to  the  same  thing  as  if 
he  had  carried  the  sack  himself.  There  may  be  an  actual  possession 
without  manual  possession.  If  a  person  receive  stolen  goods  into 
his  possession  in  any  manner  malo  animo,  he  may  be  convicted  as  a 
receiver.  Rex  v.  King,  Russ.  &  R.  332.  The  expression  "  have  in 
possession,"  which  is  nearly  equivalent  to  the  term  "receive,"  is  de- 
fined in  the  interpretation  clause  of  the  stat.  2  Will.  4,  c.  34,  s.  21, 
relating  to  the  possession  of  counterfeit  coin  to  mean  "  having  in  any 
place  as  well  as  having  in  personal  possession,"  and  persons  who  had 
no  personal  possession  of  counterfeit  coin  have  been  convicted  under 
it,  as  having  it  in  their  possession.  The  Queen  v.  Rogers,  2  Moo.  C. 
C.  85.     The  Queen  v.  Gerrish,  2  Moo.  &  R.  219. 

Otter  replied. 

After  retiring  to  consult  for  a  short  time,  the  Judges  returned  and 
delivered  their  opinions  seriatim. 

Martin,  B.  I  am  of  opinion  that  this  conviction  is  wrong.  The 
question  turns  upon  the  construction  of  the  stat  7  &  8  Geo.  4,  c. 
29,  s.  54,  and  on  the  meaning  to  be  put  upon  the  word  **  receive," 
used  in  that  section.  The  true  rule  for  the  construction  of  a  statute 
is,  as  Parke,  B.,  lays  down  in  Becke  v.  Smith,  2  Mee.  &  W.  191 ;  s.  c. 
6  Law  J.  Rep.  (n.  s.)  Exch.  54,  "  to  adhere  to  the  ordinary  meaning 
of  the  words  used  and  to  the  grammatical  construction,  unless  that 
is  at  variance  with  the  intention  of  the  legislature,  or  leads  to  any 
manifest  repugnancy,"  The  question  is,  What  was  meant  by  the 
word  "receive,"  as  applied  to  this  case?  It  appears  that  two  men 
stole  some  fowls,  put  them  into  a  sack,  and  brought  them  into  the 
house  of  Wiley's  father,  for  the  purpose  of  selling  them  to  Wiley ; 
that  they  all  three  went  out  of  .  the  house  into  the  stable*  the  thieve* 
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carrying  the  sack,  and  Wiley  preceding  them  with  a  candle ;  that  the 
stable  door  was  shut,  and  that  the  policemen  on  opening  it  found  the 
sack  on  the  ground  and  three  men  standing  round  it  as  if  bargaining. 
Upon  this  case  I  am  of  opinion  that  Wiley  never  did  receive  these 
articles.  I  entirely  agree  that  the  question  arises  upon  the  posses- 
sion. There  was  no  property  in  these  fowls  in  any  of  them.  The 
men  who  stole  the  fowls  had  them  in  their  possession,  and  intended 
to  hold  them  hostilely  to  Wiley,  and  never  intended  to  let  him  have 
them,  unless  some  bargain  were  made  between  themselves  and 
Wiley  for  the  purchase  of  them.  I  think  that,  in  the  ordinary  ac- 
ceptation of  the  word  "  receive,"  Wiley  could  not  be  said  to  have 
received  this  property,  and  that,  therefore,  he  ought  not  to  have  been 
convicted. 

Talfourd,  J.  I  also  am  of  opinion  that  this  conviction  was  wrong. 
The  question  turns  entirely  upon  the  meaning  to  be  put  upon  the 
word  "  receive "  in  the  statute.  Neither  Wiley  nor  the  thieves  had 
any  property  in  the  stolen  goods ;  but  the  parties  asserting  the  pos- 
session are  the  two  thieves,  and  the  position  of  Wiley  was  such  as 
to  exclude  the  notion  of  his  having  the  possession,  as  he  was  engaged 
in  trafficking  for  the  purchase  of  them.  The  whole  matter  seems  to 
me  to  have  been  only  inchoate. 

Williams,  J.  I  am  of  opinion  that  the  conviction  was  right.  I 
think  that  the  case  was  made  out  against  Wiley,  if  it  were  made  out 
that  he  had  possession  of  the  fowls  with  a  corrupt  and  wicked  mind. 
There  is  no  doubt  that  he  knew  that  the  fowls  were  stolen.  The 
only  question  is,  whether  he  had  the  possession  of  them.  Now,  the 
three  men  had  a  common  purpose  of  carrying  the  fowls  to  the  stable. 
In  order  to  effectuate  that  common  purpose,  it  was  necessary  that 
one  of  the  party  should  have  manual  possession  of  the  goods,  and 
accordingly  one  of  them  had,  but  not  Wiley.  Nevertheless,  as  the 
act  was  done  in  the  execution  of  the  common  purpose,  they  were  all, 
in  my  judgment,  agents  one  for  the  other  in  the  execution  of  that 
common  purpose,  and  the  possession  of  the  one  was  the  possession 
of  the  other.  Wiley  therefore  had,  I  think,  such  a  possession  as  to 
justify  his  being  convicted  as  a  receiver  of  the  stolen  property. 

Platt,  B.  I  am  of  opinion  that  the  conviction  was  wrong.  In 
order  to  constitute  Wiley  a  receiver,  I  think  that  it  was  necessary  to 
show  that  the  goods  were  in  such  a  position  as  to  be  in  his  dominion 
as  between  him  and  the  thieves,  and  exclusive  of  that  of  the  thieves. 
It  is  urged,  that  while  Wiley  was  lighting  them  with  the  candle,  and 
the  sack  was  being  carried  into  the  stable,  they  all  three  had  a  joint 
possession.  But  I  think  that  no  such  construction  ought  to  be  put 
upon  that  circumstance,  as  no  bargain  was  begun  at  the  time ;  and  the 
thieves  retained  the  possession  and  control  over  the  goods.  It  seems 
to  me  too  much  to  say  that  a  party  can  be  treated  as  guilty  of  re- 
ceiving stolen  goods  who  only  contemplated  receiving  them  if  the 
bargain  were  completed. 
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Erle,  J.  I  am  of  opinion  that  the  conviction  is  right,  and  on  two 
grounds.  The  first  ground  is  because  Wiley  cooperated  with  the 
thieves  in  removing  the  goods  into  the  stable,  which  was  under 
Wiley's  control,  for  the  purpose  of  more  securely  effecting  a  bargain 
respecting  them.  Now,  if  Wiley  had  taken  part  in  the  actual  carry- 
ing of  the  goods,  there  would  have  been  no  doubt,  I  believe,  in  the 
minds  of  many  of  my  brothers  but  that  he  would  have  been  rightly 
convicted.  But  he  lighted  a  candle,  and  preceded  the  thieves,  while 
they  carried  the  sack ;  and  I  think  that  in  so  doing  he  cooperated 
with  them  so  as  to  render  himself  liable  to  be  convicted  as  a  receiver. 

1  come  to  this  conclusion  on  the  principle  of  law  that  a  person  who 
assists  a  thief  in  removing  to  a  place  of  safety  goods  which  the 
latter  has  already  removed  from  the  owner's  premises,  cannot  be  con- 
victed of  larceny;  but  it  seems  to  me  that  the  person  who  so  co- 
operates is  a  criminal,  and  that  the  law  would  reach  him  as  a 
receiver.  The  other  ground  on  which  I  think  that  this  conviction 
may  be  sustained  is,  that  I  attach  a  wider  meaning  to  the  word 
"  receive  "  than  has  been  given  to  it  by  some  of  my  brothers.  The 
rules  respecting  property  which  have  relation  to  civil  rights  seem  to 
me  to  have  no  application  here.  Several  statutes  have  been  passed 
to  render  an  accessory  after  the  fact  more  open  to  punishment  than 
he  was  at  common  law.  I  think  that  the  word  "receive,"  with 
respect  to  stolen  goods,  should  be  construed  with  reference  to  the 
word  "harbor"  applied  to  the  thief.  If  a  man  harbors  the  stolen 
goods,  knowing  them  to  be  stolen,  for  the  purpose  of  aiding  the  thief, 
he  is  liable  under  the  statute  as  a  receiver.  If  he  is  the  owner  of 
a  stable,  and  authorizes  thieves  to  deposit  stolen  property  on  the 
premises,  he  would  be  liable  in  like  manner ;  and  it  seems  to  me  that 
he  is  not  the  less  liable  because  the  thieves  remain  there  also.  If 
they  bring  the  property  there  with  his  consent,  he  is,  I  think,  guilty 
of  receiving  it  The  earlier  statutes  did  not  contemplate  that  there 
must  be  any  bargain  or  transfer  of  the  goods  to  a  man  to  constitute 
him  a  receiver.  In  the  29  Geo.  2,  c.  30,  it  was  made  an  offence  to 
leave  the  window,  door,  or  shutter  of  any  premises  open  at  night  for 
the  purpose  of  offering  a  thief  a  place  of  deposit  for  any  stolen  lead, 
or  other  metal.  In  East's  P.  C.  765,  it  is  expressly  laid  dofoi,  "  that 
it  is  not  necessary  that  the  goods  should  be  actually  purchased  by 
him,  nor  does  it  seem  necessary  that  the  receiver  should  have  any 
interest  whatever  in  the  goods.  It  is  sufficient  if  they  be  in  fact 
received  into  his  possession  in  any  manner  mob  animo?     So  in 

2  Russ.  on  Crimes,  247,  the  following  expression  of  Taunton,  J.,  in 
summing  up  to  the  jury  in  The  King  v.  Richardson^  is  adopted: 
"  If  the  prisoner  received,  the  property  for  the  mere  purpose  of  con- 
cealment, without  deriving  any  profit  at  all,  he  is  just  as  much  a 
receiver  as  if  he  had  purchased  it  It  is  a  receiving  within  the  mean- 
ing of  the  statute."  On  both  these  grounds  I  am  of  opinion  that  the 
conviction  is  right  I  may  add,  that  on  the  second  ground  I  take 
into  my  consideration  the  facts  stated  in  the  case  which  are  not  ad- 
verted to  in  the  summing  up. 
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Cresswell,  J.  I  agree  with  my  brothers  Erie  and  Williams  in 
holding  that  this  conviction  is  right.  I  take  it  that  the  direction  em- 
bodies all  the  circumstances  under  which  the  men  went  into  the 
stable.  Now,  Wiley  brought  a  light,  preceding  the  thieves,  as  they 
carried  the  sack.  He,  therefore,  was  assisting  them  in  carrying  the 
goods  into  the  stable.  If  the  goods  had  been  set  aside  by  the  other 
two,  but  had  not  been  finally  removed  from  the  premises  of  the 
owner,  and  Wiley  had  gone  with  them  to  assist  in  removing  them 
from  the  place  where  they  were  left,  and  had  carried  a  candle  to  assist 
in  removing  them,  he  would  without  doubt  have  been  guilty  of  an 
asportation  and  larceny.  He  must,  therefore,  have  had  a  joint  pos- 
session. But  if  we  merely  substitute  a  place  of  depoeit  for  the 
premises  of  the  owner,  and  suppose  that  Wiley  assisted  in  like  man- 
ner in  removing  the  goods  from  that  place,  there  must,  in  this  case 
also,  be  a  joint  removing  by  them  all.  In  the  very  act  of  removing 
the  goods  into  the  stable,  for  the  purpose  of  negotiating  for  the  pur- 
chase of  them,  I  think  that  Wiley  became  a  receiver  of  them  within 
the  meaning  of  the  statute.  If  it  were  necessary,  I  should  be  inclined 
to  concur  with  my  brother  Erie,  in  giving  a  larger  interpretation  to 
the  word  "  receive "  than  some  persons  put  upon  it.  But  it  does 
not,  I  think,  become  necessary  to  do  so  for  the  determination  of 
this  case. 

Maule,  J.     I  think  that  the  conviction  is  wrong. 

Coleridge,  J.  I  also  think  that  the  conviction  is  wrong.  If  the 
direction  of  the  Bench  to  the  jury  be  construed  strictly,  it  perhaps 
might  limit  U3  in  deciding  whether  Wiley  was  properly  convicted  as 
a  receiver  to  a  consideration  of  this  state  of  facts,  that  Wiley  led  the 
thieves  into  the  stable,  with  a  guilty  knowledge  that  the  goods  were 
stolen,  for  the  purpose  of  bargaining  for  them.  But  I  think  it  far 
better  to  consider  the  question  with  reference  also  to  the  taking  the 
goods  to  Wiley's  father's  house.  Wiley  then  was  proved  to  have 
been  in  the  house  with  the  thieves,  who  had  the  goods  in  their  pos- 
session, and  to  have  helped  them,  with  the  goods  in  their  possession, 
to  a  place  under  his  control ;  and  he  did  this  with  a  knowledge  that 
the  goods  were  stolen,  and  with  the  purpose  of  buying  them  under  a 
contingency  which  never  happened.  It  is  not  the  case  of  a  joint 
possession  in  my  view  of  it.  In  my  opinion,  "  receiving "  must  im- 
port possession,  actual  or  constructive.  I  cannot  find  either  here.  I 
think,  therefore,  that  the  conviction  is  wrong.  It  is  of  great  im- 
portance that  in  the  administration  of  the  criminal  law  we  should 
proceed  upon  broad  principles  of  construction,  intelligible  to  common 
understandings. 

Patteson,  J.  I  think  that  the  conviction  is  wrong.  I  do  not  think 
it  necessary,  that  in  order  to  constitute  a  man  a  receiver  it  is  neces- 
sary that  he  should  touch  the  goods,  or  that  under  certain  circum- 
stances a  party  having  a  joint  possession  with  the  thieves  may  not 
be  convicted  as  a  receiver ;  but,  I  think,  to  make  a  person  liable  as  a 
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receiver,  the  goods  must  be  under  his  control  Now,  here  the  goods 
remained  all  along  in  the  manual  possession  of  the  thieves.  All  that 
Wiley  did  was  to  conduct  the  thieves  to  a  place  where  he  proposed 
to  bargain  for  the  purchase.  How  far  the  circumstance  of  their  being 
found  with  the  sack  lying  on  the  floor  between  them  might  affect  him 
as  a  receiver,  I  cannot  inquire,  for  the  chairman  put  the  question  upon 
the  taking  the  thieves  into  the  stable.  But  I  am  inclined  to  think 
that  that  fact  would  not  have  been  sufficient  to  fix  Wiley  as  a  re- 
ceiver, for  it  was  not  intended  that  the  goods  should  be  taken  by  him 
until  the  bargain  had  been  completed. 

Alderson,  B.  I  agree  with  the  majority  of  the  Judges  in  holding 
this  conviction  wrong.  There  was  nothing  to  show  that  the  goods  ever 
were  out  of  the  manual  possession  of  the  thieves.  If  the  property 
had  ever  been  out  of  their  possession  while  in  the  house  with  Wiley, 
and  Wiley  had  afterwards  joined  with  them  in  removing  the  goods 
to  another  place,  he  might,  I  think,  have  been  found  guilty  as  a  re- 
ceiver. But  there  is  nothing  to  prove  that  the  sack  was  ever  removed 
from  the  back  of  Straughan  during  all  the  time,  nor  is  there  any 
thing  to  show  any  previous  concert  between  Wiley  and  the  thieves. 
Wiley  intended  to  bargain  for  the  fowls,  and  to  take  the  possession 
of  them  if  the  bargain  was  completed.  There  must  be,  in  all  cases, 
some  dividing  point  as  to  when  the  receiving  commences,  but  in  this 
case,  I  do  not  think  that  the  dividing  point  was  reached.  The  sum- 
ming up  of  the  Bench  gave  in  my  judgment  an  inaccurate  rule  for 
the  direction  of  the  jury. 

Parke,  B.  I  am  of  opinion  that  the  conviction  was  wrong.  We 
must  consider  only  the  precise  point  submitted  to  us,  and  not  specu- 
late what  the  evidence  might  have  proved  in  the  opinion  of  the  jury, 
had  the  case  been  properly  submitted  to  them.  I  think  that  the 
word  "  receive  "  in  the  statute  is  to  be  understood,  in  its  ordinary  ac- 
ceptation, as  meaning  either  actual  or  constructive  receipt.  The 
taking  Straughan  and  Williamson  into  the  stable  did  not,  in  my 
opinion,  give  any  possession  to  Wiley,  for  the  two  former  never  in- 
tended to  part  with  the  goods  ;  nor  was  it  meant  that  Wiley  should 
have  the  possession  of  them,  except,  as  my  brother  Coleridge  put  it, 
on  the  contingency  of  his  becoming  a  purchaser.  The  sole  question  is, 
whether  the  leading  the  thieves  into  the  stable  was  a  receiving  of  the 
goods.  Now,  it  seems  to  me,  that  there  must  be  a  distinction  made 
between  receiving  the  stolen  goods,  and  receiving  the  thief.  It  is  not, 
I  think,  a  receiving  of  the  stolen  goods  if  you  receive  the  thief  with 
the  stolen  goods.  The  receiving  the  men  with  the  sack  into  the 
stable,  is  not  more  a  receiving  of  the  stolen  goods,  than  the  receiving  a 
thief,  who,  to  the  party's  knowledge,  has  a  stolen  watch  in  his  pocket, 
is  a  receiving  of  the  watch. 

Lord  Campbell,  C.  J.  I  think  that  the  conviction  was  right.  In 
my  opinion,  there  is  a  receiving  within  the  meaning  of  the  statute, 
whenever  a  person  knowing  that  goods  are  stolen  has  possession  of 
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them  for  a  bad  purpose.  It  is  immaterial  whether  he  claims  any 
property  in  them.  We  are  to  look  simply  to  whether  there  was  a 
possession  malo  ammo.  In  this  case  there  was  no  manual  possession 
by  Wiley,  but  there  may  be  a  possession  without  a  manual  posses- 
sion. The  sack  containing  the  fowls  was  brought  to  Wiley's  father's 
house,  and  Straughan,  Williamson,  and  Wiley  entered  into  the  com- 
mon purpose  of  carrying  the  sack  from  the  house  to  the  stable  over 
which  Wiley  had  the  control.  That  was  an  illegal  purpose.  For 
the  execution  of  that  purpose,  Wiley,  I  am  of  opinion,  was  in  pos- 
session of  the  goods.  There  was  no  intention,  indeed,  on  the  part  of 
the  thieves,  of  parting  with  the  property  to  Wiley ;  but  he  entered  with 
them  into  the  common  purpose  of  carrying  the  sack  into  the  stable. 
Though  Straughan  carried  the  sack  on  his  back,  Williamson  must 
be  taken  to  have  had  as  much  a  possession  of  the  sack  as  Straughan ; 
so  also  Wiley,  it  seems  to  me,  was  as  much  in  the  possession  of  it 
as  Williamson.  It  is  true  that  Wiley  did  not  touch  the  sack,  but  he 
carried  the  candle  to  light  the  man  who  carried  it.  If  he  had  assisted 
Straughan  in  actually  carrying  the  sack,  there  would  then  have  been 
a  clear  joint  possession ;  but  it  cannot,  I  think,  matter  that  Straughan 
alone  carried  the  sack  on  his  shoulders,  and  the  others  assisted  him. 
It  seems  to  me  that  there  was  what  amounts  at  common  law  to  a 
joint  possession  in  all  three,  while  they  were  carrying  the  sack  to  the 
stable.  Though  it  was  denied  at  the  bar,  it  has  been  decided  that 
there  may  be  a  joint  possession  by  the  thief  and  receiver.  We  are 
asked,  I  take  it,  to  give  an  opinion  upon  the  whole  transaction.  It 
seems  to  me  that  when  the  sack  lay  on  the  floor  of  the  stable,  it  was 
in  the  possession  of  Wiley  quite  as  much  as  of  the  thieves.  It  can- 
not be  said,  that  there  is  no  possession  by  a  receiver  unless  the  thief 
intends  to  part  with  the  possession  permanently.  There  was,  in 
my  judgment,  evidence  from  which  the  jury  were  justified  in  coming 
"to  a  conclusion  that  Wiley  was  guilty  of  receiving  the  stolen  property. 
I  therefore  think  that  the  conviction  was  right ;  but  as  the  majority 
of  the  Judges  are  of  a  contrary  opinion,  the  entry  must  be  that  the 
party  convicted  ought  not  to  have  been  convicted.  —  Conviction 
reversed. 


[Before  Pollock,  C.  B.,  Wightman,  Williams,  and  Taxfourd,  JJ.,  and  Martin,  B.] 

Regina  v.  Ferrall.1 
December  SO,  1850. 

Liability  of  a  Soldier  for  the  Maintenance  of  a  Bastard —  Mutiny 

Act,  12  Sf  13  Vict  c.  10. 

A  soldier  is  liable  to  an  indictment  for  disobeying  an  order  of  Justices  requiring  him  to  nay 
for  the  maintenance  of  a  bastard  child,  notwithstanding  the'  provisions  of  the  52d  section 
of  the  Mutiny  Act,  such  an  indictment  being  "  a  criminal  matter  "  within  the  exception  in 
that  statute. 


i  20  Law  J.  Rep.  (ir.  8.)  M.  C  39.    15  Jur.  4% 
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At  the  Quarter  Sessions  for  the  borough  of  Maidstone,  held  before 
Sir  Walter  B.  Biddell,  Bart.,  recorder,  on  the  12th  October,  1849,  Ar- 
thur Ferrall,  sergeant  of  dragoons  in  her  Majesty's  service  at  Maid- 
stone, was  tried  for  disobeying  an  order  of  two  Justices  of  the  borough, 
made  in  petty  Sessions  on  the  20th  July,  1849,  whereby  they  adjudged 
the  defendant  to  be  the  putative  father  of  a  bastard  child,  born  on  the 
23d  April,  1846,  of  Ann  Kennard,  and  ordered  him  to  pay  to  her  the 
sum  of  Is.  9d.  per  week  from  the  11th  July,  1849,  together  with  the 
costs  of  the  order.  The  order  was  made  under  the  Act  for  the  Amend- 
ment of  the  Poor-law,  7  &  8  Vict  c.  101,  s.  3.  The  order  was  duly 
served,  and  on  the  23d  August,  1849,  Ann  Kennard  demanded  pay- 
ment of  the  amount  then  due,  and  the  defendant  refused,  and  said 
that  he  did  not  intend  to  pay  or  to  obey  the  order.  Upon  that  refusal 
no  further  proceedings  under  the  act  or  the  order  were  taken,  but  the 
defendant  was  charged  with,  and  indicted  for,  a  misdemeanor  in  not 
paying  the  sum  due,  as  required  by  the  order.  The  indictment  in  the 
first  count,  after  reciting  the  order,  charged  that  the  said  order,  on  the 
same  20th  July,  1849,  was  duly  served  upon  the  said  Arthur  Ferrall, 
and  he  was  required  to  obey  the  said  order,  but  the  said  Arthur  Fer- 
rall, soldier,  upon  being  so  served  with  the  said  order  as  aforesaid,  and 
being  so  required  to  obey  the  same  as  aforesaid,  did  not  pay  unto  the 
said  Ann  Kennard,  the  mother  of  the  said  bastard  child,  (she  being 
then  living,  of  sound  mind,  and  not  in  any  jail  or  prison,  or  under 
sentence  of  transportation,)  the  sum  of  Is.  9rf.  per  week  from  the  said 
11th  July,  then  instant,  the  said  child  being  then  and  still  living,  and 
under  the  age  of  three  years,  and  the  said  Ann  Kennard  then  and  still 
being  a  single  woman ;  neither  did  the  said  Arthur  Ferrall  pay  to  the 
said  Ann  Kennard  the  sum  of  95.  6d.,  the  costs  mentioned  in  the  said 
order,  as  by  the  said  order  he  was  required,  but,  on  the  contrary 
thereof,  he,  the  said  Arthur  Ferrall,  then  and  there,  and  unlawfully  and 
contemptuously,  did  neglect  and  refuse  so  to  do,  and  he  hath  not 
since  complied  with  the  said  order,  or  any  part  thereof,  although  often 
required  so  to  do ;  in  contempt,  &c.,  and  against  the  peace,  &a  The 
second  count  charged  that  the  order  of  the  said  Justices  herein  before 
mentioned  having  been  duly  served,  to  wit,  on  the  20th  July,  1849, 
aforesaid,  afterwards,  to  wit,  on  the  23d  August,  1849,  and  after  the 
expiration  of  one  calendar  month  from  the  making  of  the  said  order, 
the  said  child  being  then  living,  and  the  said  Ann  Kennard,  the  mother, 
being  then  and  still  living,  &c.,  she,  the  said  Ann  Kennard,  did  person- 
ally demand  of  the  said  Arthur  Ferrall  payment  of  the  sum  of  10*.  6A, 
then  due  and  owing  for  six  weeks'  maintenance  of  the  said  bastard 
child,  being  at  the  rate  of  Is.  9d.  per  week,  from  the  said  11th  July, 
1849,  and  also  the  sum  of  9$.  6d.,  the  amount  of  costs  mentioned  in 
the  said  order,  in  obedience  to  the  said  order ;  but  the  said  Arthur 
Ferrall,  of,  &c.,  soldier,  upon  such  demand,  and  being  so  and  then  and 
there  required  to  make  such  payment  as  aforesaid,  did  not  pay  the 
said  sums,  or  either  of  them,  or  any  part  thereof,  as  by  the  said  order 
he  was  required,  but,  on  the  contrary,  he  unlawfully  and  contemptu- 
ously did  neglect  and  refuse  so  to  do,  and  he  hath  not  since  complied 
with  the  said  order,  or  any  part  thereof,  although  often  required  so  to 
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do ;  in  contempt,  &c.,  and  against  the  peace,  &c.  At  the  trial,  evidence 
was  given  of  the  order,  the  service  of  it,  and  the  demand  and  refusal 
of  payment.  The  prisoner  was  undefended  by  counsel,  but  referred 
to  the  52d  section  of  the  Mutiny  Act,  12  &  13  Vict.  c.  10,  whereby  it 
is  enacted,  that  "  no  person  enlisted  in  her  Majesty's  service  shall  be 
liable  to  be  arrested  or  taken  therefrom  by  reason  of  any  warrant  of 
any  Justice,  or  other  process,  for  not  supporting  or  leaving  chargeable 
any  wife  or  child,  legitimate  or  illegitimate,  or  by  any  process  or  ex- 
ecution whatsoever,  (except  upon  affidavit  of  debt  exceeding  30/.,  &c.,) 
other  than  for  some  criminal  matter."  The  learned  recorder  directed 
the  jury,  that  if  they  were  satisfied  with  the  evidence,  they  should  find 
the  prisoner  guilty ;  and  mentioned,  that  if  it  should  become  neces- 
sary, he  should  take  the  opinion  of  the  Judges  upon  certain  questions 
of  law  in  this  case.  The  jury  returned  a  verdict  of  guilty.  The  re- 
corder respited  the  judgment  till  the  next  Sessions,  taking  bail  for  the 
prisoner's  appearance  there.  The  questions  reserved  were,  first,  whether 
the  indictment  could  be  sustained ;  secondly,  if  so,  whether  a  sentence 
of  fine  or  imprisonment,  or  both,  could  be  effectually  carried  into  execu- 
tion against  the  defendant,  a  soldier,  having  regard  to  the  provisions 
of  the  Act  12  &  13  Vict  c.  10,  s.  52. 

Welsby,  (under  instructions  from  the  Treasury,)  now  appeared  for 
the  defendant  The  prisoner  is  a  sergeant  of  dragoons  in  her  Majes- 
ty's service,  and  he  was  indicted  at  the  Quarter  Sessions  at  Maidstone, 
in  October,  1849,  for  disobeying  an  order  of  Justices  requiring  him  to 
pay  for  the  maintenance  of  a  bastard  child.1  The  indictment  was  for  a 
misdemeanor,  charging  a  contempt  of  a  statute.  It  is  material  to  con- 
sider the  provisions  of  the  Mutiny  Act,  12  &  13  Vict  c.  10,  s.  52,  which 
was  relied  upon  to  defeat  this  prosecution.  It  is  as  follows :  "  And  be  it 
enacted,  that  no  person  whatever,  enlisted  into  her  Majesty's  service  as  a 
soldier,  shall  be  liable  to  be  arrested  or  taken  therefrom  by  reason  of  the 
warrant  of  any  Justice,  or  other  process,  for  not  supporting,  or  for  leav- 
ing chargeable  on  any  parish,  township,  or  union,  any  wife,  or  any  child 
or  children,  legitimate  or  illegitimate,  or  (except  in  the  case  of  an  ap- 
prentice) on  account  of  any  breach  of  contract  or  engagement  to 
serve  or  work  for  any  employer ;  and  no  person  enlisted  as  a  soldier, 
or  serving  as  a  non-commissioned  officer  or  drummer  on  the  perma- 
nent staff  of  the  disembodied  militia,  shall  be  liable  to  be  taken  out 
of  her  Majesty's  service  by  any  process,  order,  or  execution  issued 
out  of  or  from  any  County  or  Inferior  Court,  or  by  any  Judge  or  officer 
thereof,  either  for  contempt  of  Court  or  otherwise,  or  by  any  process 
or  execution  whatsoever,  other  than  for  some  criminal  matter^  unless 
an  affidavit  shall  be  made  by  the  plaintiff,  or  some  one  on  his  behalf, 
for  which  no  fee  shall  be  taken,  before  some  Judge  of  the  Court  out 


1  For  the  form  of  an  indictment,  A.  D.  1789,  against  the  father  of  a  bastard  child  for 
disobeying  an  order  of  Justices  for  its  maintenance  and  relief,  see  4  Went  PI.  227 ;  and 
for  an  indictment  for  disobeying  an  order  for  a  maintenance  made  before  4  &  5  Will. 
4,  c.  76,  see  1  Barn's  Justice,  398 ;  2  Chitty's  C.  L.  Forms.  As  an  indictment  for  dis- 
obeying an  order  of  Justices,  see  Reg.  v.  Brisby,  13  Jur.  520. 
vol.  I.  49 


578  CROWN  CASES  RESERVED, 


Begina  v.  FerralL 


of  which  such  process  or  execution  shall  issue,  or  before  some  person 
authorized  to  take  affidavits  in  such  Court,  of  which  affidavit  a  mem- 
orandum shall,  without  fee,  be  indorsed  upon  the  back  of  such  process, 
that  the  original  debt,  for  which  the  action  has  been  brought,  or  execu- 
tion sued  out,  amounts  to  the  value  of  thirty  pounds  at  least,  over  and 
above  all  costs  of  suit  in  the  action  or  actions  on  which  the  same 
shall  be  grounded ;  and  any  Judge  of  such  Court  may  examine  into 
any  complaints  made  by  a  soldier,  or  by  his  superior  officer,  and  by 
warrant  under  his  hand  discharge  such  soldier  without  fee,  he  being 
shown  to  be  duly  enlisted,  and  to  have  been  arrested  contrary  to  the 
intent  of  this  act ;  and  shall  award  reasonable  costs  to  such  complain- 
ant, who  shall  have  for  the  recovery  thereof  the  like  remedy  as  would 
have  been  applicable  to  the  recovery  of  any  costs  which  might  have 
been  awarded  against  the  complainant  in  any  judgment  or  execution 
as  aforesaid ;  provided  that  any  plaintiff  upon  notice  of  the  cause  of 
action  first  given  in  writing  to  any  soldier,  or  left  at  his  last  quarters, 
or  place  of  residence  before  such  listing,  may  file  a  common  appear- 
ance in  any  action  to  be  brought  for  or  on  account  of  any  debt  what- 
soever, and  proceed  therein  to  judgment  and  outlawry,  and  have  ex- 
ecution other  than  against  the  body."  The  first  point  to  be  considered 
is,  can  the  indictment  be  sustained  ?  It  is  no  offence  at  common  law 
to  refuse  to  maintain  a  bastard  child,  and  the  Poor-law  Act,  4  &  5 
Will.  4,  c.  76,  s.  69,  took  away  the  penalty.  This  is  not  an  indictment 
on  a  statute,  but  at  the  common  law;1  for  inasmuch  as  the  act  em- 
powers the  Justices  to  do  a  certain  thing,  therefore  the  disobedience 
of  their  order  is  an  indictable  offence.  [Pollock,  C.  B.  —  Would  an 
indictment  lie  for  disobeying  an  order  of  a  County  Court  Judge?] 
There  is  a  difference  between  an  order  requiring  the  payment  of  a 
sum  of  money,  and  an  order  directing  the  doing  of  some  other  act 
[Pollock,  C.  B.  —  Omitting  to  pay  a  sum  of  money  is  different  from 
disobeying  an  order  to  undertake  some  duty ;  a  party  might  be  so 
poor  as  not  to  be  able  to  pay.]  The  Mutiny  Act  provides  that  no 
soldier  shall  be  liable  to  be  arrested  or  taken  from  her  Majesty's  ser- 
vice by  reason  of  the  warrant  of  any  Justice,  "or  other  process." 
Now,  it  is  submitted  that  the  sentence  of  the  Court  of  Quarter  Ses- 
sions is  a  "  process  "  within  the  52d  section  of  the  12  &  13  Vict  c.  10. 
The  object  of  the  statute  is,  that  the  Queen  shall  not  be  deprived  of 
the  services  of  a  soldier,  except  for  a  criminal  offence,  or  for  such  an 
amount  as  specified.  An  award  of  execution  by  law  to  follow  judg- 
ment is  "  process  "  within  the  act,  which  says  any  "  process  "  or  "  ex- 
ecution "  whatever.  [  Wig/Uman,  J.  —  Why  must  the  consequences 
necessarily  be  imprisonment  ?]  It  is  true  that  the  conviction  may  be 
only  followed  by  fine,9  but  it  may,  in  the  discretion  of  the  Court,  be 
followed  by  imprisonment  As  this  is  a  matter  which  may  end  in 
arresting  and  taking  from  her  Majesty's  service  a  soldier,  the  Court  is 
bound  to  prevent  the  possibility  of  such  a  contingency.  The  words 
of  the  act  are,  no  soldier  shall  "  be  liable "  to  be  arrested.     [Martin, 

1  See  Dickinson's  Quarter  Sessions,  by  Talfourd,  J.,  440. 

3  See  1  Burn's  Justice,  1150 ;  Dickinson's  Quarter  Sessions,  by  Talfourd,  J.,  440. 
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B.  —  The  statute  makes  an  exception ;  it  says,  by  any  process  or  ex- 
ecution whatsoever,  "  other  than  for  some  criminal  matter."]  Crim- 
inal matter  there  means  some  crime,  not  the  disobedience  of  an  order 
to  pay  money.  [Martin,  B.  —  The  81st  section  of  the  Mutiny  Act, 
12  &  13  Vict.  c.  10,  provides  that  the  ordinary  course  of  criminal  jus- 
tice shall  not  be  interfered  with.]  It  is  submitted  that  the  soldier 
should  not  be  placed  in  such  a  position  as  to  be  liable  to  be  taken  out 
of  her  Majesty's  service,  unless  he  has  contracted  a  debt  above  the 
amount  specified,  or  committed  some  actual  crime.  [  Talfourd,  J.  — 
You  say,  that,  if  bound  to  repair  a  highway  ratione  tenures,  no  in- 
dictment would  lie  against  a  man  who  is  a  soldier,  because  he  might 
possibly  be  imprisoned  for  disobedience  ?]  Yes ;  and  here  is  an  in- 
dictment on  which  the  prisoner  is  liable  to  be  arrested  and  imprisoned ; 
whereas  the  statute  says,  that,  unless  in  the  excepted  cases,  he  shall 
not  be  liable.  —  Cur.  adv.  vult. 

Pollock,  C.  B.  This  was  an  indictment  against  a  soldier  for  dis- 
obeying the  order  of  two  Justices,  declaring  him  to  be  the  putative 
father  of  an  illegitimate  child,  and  directing  him  to  pay  a  sum  of 
money  for  its  maintenance.  The  prisoner  was  found  guilty ;  and  the 
Court  is  of  opinion  that  the  conviction  was  right.  Though  I  concur 
in  the  opinion  th&t  we  cannot  disturb  this  conviction,  on  the  ground 
that  it  has  been  ruled  for  so  long  a  time  by  the  Courts  that  an  indict- 
ment will  lie  for  disobeying  an  order  of  Justices  for  the  non-payment 
of  money,  I  cannot  help  expressing  my  individual  opinion  that  it 
seems  very  odd,  that  an  order  of  Sessions  for  non-payment  of  money 
should  be  the  subject  of  an  indictment,  when  an  order  of  any  other 
Court  cannot  be  so  enforced.  Though  the  prisoner  is  now  on  bail,  he  is 
liable  to  be  brought  up  for  judgment,  and  imprisoned  at  the  discretion 
of  the  Court  With  respect  to  the  objection  that  the  prisoner  is  a 
soldier,  we  are  of  opinion,  that  disobedience  to  the  order  of  Justices 
is  "  a  criminal  matter,"  and  that,  consequently,  a  soldier  is  not  ex- 
empted from  being  indicted  and  tried  for  it,  as  sect  52  of  the  Mutiny 
Act  expressly  excepts  "criminal  matters." —  Conmction  affirmed. 


[Before  Pollock,  C  B.,  Maule,  Cress  well,  Williams,  and  Talfourd,  JJ.] 

Regina  v.  Barnes.1 

December  20,  1850. 

False  Pretences  —  Larceny —  Servant. 

It  was  the  duty  of  the  prisoner,  who  was  a  servant  of  the  prosecutors,  in  the  absence  of  their 
chief  clerk,  to  purchase  and  par  for,  on  behalf  of  his  masters,  any  kitchen  stuff  brought  to 
their  premises  for  sale.    On  one  occasion,  he  falsely  stated  to  the  chief  clerk  that  he  had 

i  20  Law  J.  Rep.  (*.  s.)  M.  C.  34.    14  Jur.  1123. 
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paid  2s.  3d.  for  kitchen  stuff  which  he  had  bought  for  his  masters,  and  demanded  to  be  paid 
for  it.  The  clerk  on  this  paid  him  the  2*.  3d.  out  of  money  which  his  master  had  furnished 
him  with  to  pay  for  the  kitchen  stuff.    The  prisoner  applied  the  money  to  his  own  use : — 

Held,  that  as  the  clork  had  delivered  the  money  to  the  prisoner  with  the  intention  of  parting 
with  it  altogether,  the  prisoner  was  not  liable  to  an  indictment  for  stealing  the  money,  but 
that  he  might  have  been  indicted  for  obtaining  it  by  false  pretences. 

The  following  case  was  stated  by  the  Recorder  of  Canterbury :  — 

u  Joseph  Barnes  was  tried,  before  me,  at  the  last  October  Quarter 
Sessions,  1850,  for  the  city  of  Canterbury,  and  county  of  the  same, 
upon  an  indictment  which  charged  that  he,  being  servant  to  George 
Neame  and  another,  feloniously  stole  2s.  3^  the  property'  of  his 
masters. 

tt  The  prosecutors  were  grocers  in  the  city  of  Canterbury,  and  the 
prisoner,  at  the  time  of  the  alleged  offence,  had  been  their  servant 
about  three  years.  They  were  in  the  habit  of  purchasing  large 
quantities  of  what  they  called  *  kitchen  stuff'  to  melt  down.  The 
course  of  business  was  for  the  sellers  of  the  kitchen  stuff  to  take 
it  to  the  prisoner  upon  Messrs.  Neame's  premises.  It  was  his  duty 
to  receive  it  and  weigh  it,  and  if  the  chief  clerk  was  in  the  counting- 
house,  to  give  to  the  seller  a  ticket  containing  the  date  of  the  pur- 
chase, the  weight,  the  price,  the  name  of  the  seller,  and  the  initials 
of  the  prisoner.  The  seller  then  took  the  ticket  to  the  chief  clerk, 
who  paid  him  the  price  out  of  moneys-  furnished  to  him  by  the  pros- 
ecutors for  that  purpose.  In  the  absence  of  the  chief  cleric  from  the 
premises  when  any  kitchen  stuff  was  brought,  the  prisoner  had  author- 
ity himself  to  make  the  payment  to  the  seller,  and  on  afterwards 
producing  to  the  clerk  a  ticket  containing  the  above  particulars,  he 
repaid  the  prisoner  out  of  the  moneys  so  furnished  to  him  by  the 
prosecutors.  The  clerk  was  instructed  by  Messrs.  Neame  to  pay  all 
demands  made  by  the  prisoner  in  this  way,  upon  the  production  by 
him  of  the  ticket,  without  any  inquiry  as  to  whether  any  stuff  was 
bought,  or  as  to  the  quantity,  or  whether  the  alleged  seller  was  or  was 
not  a  customer  of  the  firm.  Upon  the  evening  of  the  13th  of  Sep- 
tember, the  prisoner  went  to  the  chief  clerk  in  the  counting-house  and 
demanded  2s.  3d.,  which  he  said  he  had  paid  for  eighteen  pounds  of 
kitchen  stuff.  He  produced  a  ticket  in  the  usual  form,  containing  the 
name  of  Scott  as  the  seller,  and  2s.  3d.  as  the  price,  and  received  that 
sum  from  the  clerk,  from  the  moneys  so  furnished  to  him,  which  the 
prisoner  applied  to  his  own  use.  There  had  been  no  such  dealing  as 
that  alleged  by  the  prisoner,  nor  any  such  payment  by  him,  nor  had 
the  prosecutors  any  customer  of  the  name  of  Scott 

"  It  was  objected,  on  behalf  of  the  prisoner,  that  this  was  not  a  fel- 
ony, because  the  property  in  the  money,  and  not  the  possession  only, 
was  parted  with  by  the  prosecutors,  and  that  the  indictment  should 
have  been  for  obtaining  the  money  by  false  pretences,  and  WitcheWs 
Case,  2  East,  P.  C.  830,  was  relied  upon.  I  was  of  opinion  that,  although 
the  facts  might  have  supported  an  indictment  for  false  pretences,  yet 
that  the  prisoner,  looking  at  the  situation  which  he  filled,  as  servant 
to  the  prosecutors,  was  guilty  of  felony,  if  the  jury  believed  that  he 
had  obtained  the  money,  knowing  at  the  time  that  he  was  not  entitled 
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to  receive  it,  and  had  applied  it  to  his  own  use.  I  left  the  facts  to  the 
jury,  who  found  the  prisoner  guilty,  and  he  was  sentenced  to  be  im- 
prisoned for  four  calendar  months,  with  hard  labor,  in  the  city  jail, 
where  he  now  remains.  I  have  to  pray  the  judgment  of  my  Lords, 
the  Justices  and  Barons  sitting  in  a  Court  of  Appeal,  whether  the 
facts  stated  supported  the  indictment" 
The  case  was  not  argued  by  counsel 

Pollock,  C.  B.,  now  gave  judgment  We  are  of  opinion  that  the 
conviction  on  this  indictment  for  stealing  the  money  cannot  be  sus- 
tained. When  the  clerk  delivered  the  money  to  the  prisoner,  he  de- 
livered it  with  the  intention  of  parting  with  it  altogether ;  and,  there- 
fore, although  the  prisoner  may  be  indicted  for  obtaining  money  under 
false  pretences,  he  is  not  liable  to  be  indicted  for  the  felony.  —  Convic- 
tion reversed. 


[Btfon  Jervis,  C  J.,  Patteson,  Cressweix,  and  Erle,  JJ.,  and  Martin,  B.] 

Regina  v.  Mears  and  Chalk.1 

Hilary  Term,  January  18,  1851. 

12  8f  13  Vict.  c.  76  —  Fraudulent  Practices  for  procuring  the  Defile- 
ment of  Women  —  Conspiracy. 

The  prisoners  induced  the  prosecutrix,  a  girl  of  fifteen  years  of  age,  who  had  left  her  place 
as  a  servant,  to  go  to  their  house,  one  of  them  pretending  that  she  had  known  the  deceased 
parents  of  the  prosecutrix,  and  saying  that  she  would  keep  her  until  she  got  a  place,  and 
that  they  both  would  assist  her  in  getting  one.  The  prisoners  were  women  of  bad  character, 
and  the  place  where  they  resided  was  a  house  of  ill  fame.  It  was  false  that  they  or  either 
of  them  had  known  the  parents  of  the  prosecutrix,  and  they  took  no  step  whatever  to  get 
her  a  place,  but  urged  her  to  have  recourse  to  prostitution.  They  introduced  a  man  to 
her,  and  attempted,  by  persuasion,  and  holding  out  prospects  of  money,  to  induce  her  to 
consent  to  illicit  connection  with  him.  The  prosecutrix  refused  to  consent,  and  declared 
her  intention  of  quitting  the  house ;  the  prisoners  refused  to  give  her  her  clothes,  and  she 
left  without  them  :— 

Held,  that  the  prisoners  were  rightly  convicted  of  a  conspiracy  under  stat.  12  &  13  Vict  c.  76 ; 
and  that  they  might  have  been  indicted  for  the  offence  at  common  law. 

The  prisoners  were  tried  before  Edward  Smirke,  Esq.,  recorder  of 
the  borough  of  Southampton,  at  the  Epiphany  Sessions,  the  7th  Jan- 
uary, 1851,  on  an  indictment9  under  the  12  &  13  Vict  c.  76,  "  An 

i  20  Law  J.  Rep.  (n.  s.)  M.  C.  59.    15  Jnr.  66. 

9  The  following  is  a  copy  of  the  indictment: — 
"  Borough,  town,  and  County  of  the  )  The  jurors  for  our  lady  the  Queen,  upon  their 

town  of  Southampton,  to  wit        }  oath  and  affirmation,  present, 

that  Mary  Ann  Mears,  late  of  the  parish  of  St  Mary,  in  the  town  and  county  of  the 
town  aforesaid,  single  woman,  being  a  person  of  wicked  and  depraved  mind  and  dis- 
position, and  contriving  and  craftily  and  deceitfully  intending  to  debauch  and  corrupt 
the  morals  of  one  Johanna  Carroll,  as  hereinafter  mentioned,  and  to  seduce  her  into 
an  infamous  and  wicked  course  of  life,  heretofore,  and  after  the  passing  of  a  certain 
act  of  Parliament  for  the  better  preventing  the  heinous  offence  of  procuring  the  defil- 

49* 
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Act  to  protect  Women  from  fraudulent  Practices  for  procuring  their 
Defilement"  The  prosecutrix,  Johanna  Carroll,  a  girl  aged  fifteen 
years,  whose  father  and  mother  had  been  dead  for  two  years  and  up- 
wards, had  been  put  out  to  service  by  the  guardians  of  the  poor  of 
Southampton.  On  Monday,  the  18th  November  last,  she  left  her  last 
place,  and,  not  having  got  another,  she  applied  to  the  landlord  of  a 
public  house  at  Southampton  for  a  bed  for  that  night.     The  landlord 

ing  of  women,  to  wit,  on  the  14th  day  of  November,  in  the  year  of  oar  Lord  1850, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  did 
knowingly,  deceitfully,  and  unlawfully  attempt  and  endeavor,  as  much  as  in  her  lay, 
to  procure  the  said  Johanna  Carroll,  the  said  Johanna  Carroll  then  and  there  being  a 
child  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  an  orphan, 
and  a  servant  out  of  place,  to  have  illicit  carnal  connection  with  a  man,  to  wit,  a  cer- 
tain man  whose  name  is  to  the  jurors  aforesaid  unknown,  by  then  and  there  knowingly 
and  unlawfully,  falsely  and  fraudulently  pretending  and  representing  to  the  said  Jo- 
hanna Carroll  that  she,  the  said  Mary  Ann  Mears,  was  the  friend  of  the  said  Johanna 
Carroll,  and  knew  her  father  and  mother,  and  that  if  she,  the  said  Johanna  Carroll, 
would  go  home  with  her,  the  said  Mary  Ann  Mears,  she,  the  said  Mary  Ann  Mean, 
would  keep  her  until  she,  the  said  Johanna  Carroll,  could  get  a  place,  and  that  she, 
the  said  Mary  Ann  Mears,  would  herself  try  all  she  could  to  set  her  a  place ;  and  by 
then  and  there,  under  such  false  and  fraudulent  pretences  ana  representations,  taking 
her,  the  said  Johanna  Carroll,  to  the  home  of  the  said  Mary  Ann  Mears,  and  keeping 
her  there  for  a  long  space  of  time,  and  soliciting  her  and  trying  to  induce  her  then  and 
there  to  have  illicit  carnal  connection  with  the  said  man ;  whereas,  in  truth  and  in 
fact,  the  said  Mary  Ann  Mears  was  not  the  friend  of  the  said  Johanna  Carroll,  and  the 
said  Mary  Ann  Mears  did  not  intend  to  take,  and  did  not  take,  the  said  Johanna  Carroll 
home  with  her  to  keep  her,  the  said  Johanna  Carroll,  till  she,  the  said  Johanna  Carroll, 
could  get  a  place,  or  till  she,  the  said  Mary  Ann  Mears,  could  obtain  a  place  for  her, 
but  craftily  and  subtlely,  with  the  wicked  design  and  purpose,  by  the  said  false  and 
fraudulent  pretences,  representations,  and  means  aforesaid,  to  procure  the  said  Johanna 
Carroll  to  have  connection  with  a  man  as  aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  and  affirmation  afore- 
said, do  further  present,  that  Amelia  Chalk,  late  of  the  parish  aforesaid,  in  the  town 
and  county  aforesaid,  laborer,  at  the  time  of  the  committing  of  the  said  misdemeanor 
by  the  said  Mary  Ann  Mears  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  town  and  county  aforesaid,  the  said  Mary  Ann  Mears  to  do 
and  commit  the  said  misdemeanor  wickedly,  knowingly,  and  unlawfully  did  aid,  abet, 
and  assist,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity.  And  the  jurors 
aforesaid,  upon  their  oath  and  affirmation  aforesaid,  do  further  present,  that  the  said 
Mary  Ann  Mears  and  the  said  Amelia  Chalk,  afterwards,  to  wit,  on  the  said  14th  day  of 
November,  in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  knowingly,  wickedly,  and  unlawfully,  did,  by  false  pre- 
tences, false  representations,  and  other  fraudulent  means,  attempt  to  procure  the  said 
Johanna  Carroll,  then  and  there  being  a  child  under  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal  connection  with  a  man,  to  wit,  a 
certain  man  whose  name  is  to  the  jurors  aforesaid  unknown,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  And  the  jurors  aforesaid,  upon  their  oath  and  affir- 
mation aforesaid,  do  further  present,  that  the  said  Mary  Ann  Mears  and  the  said 
Amelia  Chalk,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  the  parish  aforesaid,  in  the  town  and  county  aforesaid,  did,  between  themselves, 
conspire,  combine,  confederate,  and  agree  together,  wickedly,  knowingly,  and  design- 
edly, to  procure,  by  false  pretences,  false  representations,  and  other  fraudulent  means, 
the  said  Johanna  Carroll,  then  being  a  poor  child  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal  connection  with  a  man,  to  wit, 
a  certain  man  whose  name  is  to  the  jurors  aforesaid  unknown,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity." 
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was  unknown  to  her  when  she  applied.  The  prisoner  Chalk  was 
present,  and  the  prisoner  Mears  joined  them  shortly  afterwards..  The 
landlord  said  he  could  not  give  her  a  bed  that  night,  but  referred  her 
to  Mrs.  Mears,  who  said  that  she  would  let  her  have  a  bed  sooner 
than  let  her  sleep  out  The  prisoners  were  at  this  time  living  in  the 
same  house  at  Southampton,  and  had  no  apparent  means  of  subsist- 
ence except  by  prostitution,  and  receiving  men  into  the  house.  The 
two  prisoners  then  took  the  prosecutrix  home.  In  the  course  of  con- 
versation on  their  way,  and  just  after  they  got  home,  Mears  having 
learned  from  the  prosecutrix  who  she  was,  and  that  she  wanted  to  get 
into  service  again,  told  her  that  she  knew  her  father  and  mother,  and 
that  she  would  let  the  prosecutrix  remain  in  her  house  without  paying 
any  thing  till  she  coula  get  a  place,  and  that  she,  Mears,  would  also 
try  to  get  one  for  her.  The  prosecutrix  remained  some  days  in  the 
house  looking  for  a  place,  doing  household  work  in  the  daytime,  and 
sleeping  with  a  little  girl  at  night  Mears  gave  her  food  whilst  she 
was  there.  On  Tuesday  evening  the  prisoners  brought  two  men  to 
the  house,  who  staid  some  time  there,  and  drank  with  them.  On 
Wednesday  the  two  men  again  came  to  the  house  and  slept  there, 
each  with  one  of  the  prisoners.  On  Thursday  morning  the  prisoner 
Chalk  talked  to  the  prosecutrix,  and  advised  her  to  go  out  and  get 
money  by  going  along  with  men,  as  she  did ;  but  the  prosecutrix  did 
not  follow  her  advice.  On  that  day  three  men  came  in  the  afternoon 
to  the  house,  and,  after  staying  a  short  time,  went  away.  One  of 
them  returned  later  in  the  evening,  and  whilst  he  and  the  prosecu- 
trix and  both  the  prisoners  were  together  in  a  room  of  the  house,  the 
man,  who  was  unknown  to  the  prosecutrix,  called  Mears  out  for  a 
few  minutes.  In  their  absence,  the  prisoner  Chalk  told  the  prosecutrix 
that  they  had  perhaps  gone  out  to  talk  about  her,  the  prosecutrix,  and 
to  ask  the  man  whether  she  and  the  man  would  go  into  the  bed-room 
together.  On  the  return  of  Mears  and  the  man,  Mears  called  her 
aside,  and  asked  her  whether  she  had  any  objection  to  go  into  the 
bed-room  with  the  man.  The  prosecutrix  refused,  on  which  Mears 
said  to  her  that  it  was  the  best  way  of  getting  a  living.  Chalk  also 
urged  her  to  go  with  the  man,  and  Mears  told  her  that  she  would  get 
some  money  from  him  if  she  did  so.  The  prosecutrix  persisted  in 
refusing,  and  the  man,  after  drinking  with  the  woman,  left  the  house 
late  at  night  Mears  then  abused  the  prosecutrix,  charged  her  with 
being  sly,  called  her  offensive  names,  and  said,  that  if  she  wanted  to 
get  a  living  she  must  get  it  as  she  did,  if  she  bided  with  her ;  and  she 
threatened  to  turn  her  out  without  her  clothes.  The  prosecutrix  said 
she  would  go  then,  but  Mears  said  she  should  stay  till  next  morning. 
On  Friday  a  child  of  the  prisoner  Chalk,  who  was  lying  dead  in  the 
house,  was  buried.  Early  on  Saturday  the  prosecutrix  left  the  house, 
without  being  allowed  to  take  back  her  clothes,  and,  having  no  friends 
or  relations  to  go  to,  returned  to  the  workhouse.  The  prisoners 
pawned  part  of  her  clothes,  and  Mears  claimed  to  keep  the  rest  to 
pay  for  the  prosecutrix's  lodging ;  but  eventually  she  delivered  them 
up  to  the  inspector  of  police,  who  had  been  sent  to  demand  them. 
The  prosecutrix  had  no  knowledge  of  the  course  of  life  followed  by 
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the  prisoners  till  the  third  day,  but  she  owned  that  she  suspected  it 
on  the  second.  There  was  no  proof  that  the  prisoners,  or  either 
of  them,  ever  knew  the  parents  of  the  prosecutrix,  or  that  they 
or  either  of  them  ever  tried  to  get  any  place  as  a  servant  for  her. 
Several  witnesses  to  prove  the  girl's  previous  habits  and  good  char- 
acter, and  other  circumstances,  were  called  for  the  prosecution.  The 
prisoners  offered  no  evidence,  and  made  no  statement  in  defence,  and 
were  not  defended  by  counsel  The  above  facts  were  left  to  the  jury 
as  evidence  under  all  the  counts ;  and  the  jury  were  told  that  they 
could  not  find  both  prisoners  guilty  under  the  first  and  second  counts, 
nor  either  of  them  under  the  last,  unless  they  believed  that  they  had 
acted  in  concert,  and  with  the  common  object  of  procuring  the  illicit 
connection  alleged  in  the  indictment,  by  the  false  representations 
or  the  fraudulent  means  charged.  The  jury  found  both  prisoners 
guilty  on  all  the  counts.  The  learned  recorder  passed  sentence  on 
each,  but  respited  execution  until  the  decision  of  this  Court  upon  the 
following  questions,  which  he  thought  proper  to  reserve,  viz.,  first, 
whether  the  above  state  of  facts  was  evidence  to  go  to  the  jury  on 
all  or  any  of  the  counts ;  secondly,  whether  the  counts,  or  any  of  them, 
disclose  an  indictable  offence,  and  are  valid  in  point  of  law. 

C.  Saunders  ( Cooke  with  him)  now  appeared  for  the  Crown.  This 
was  an  indictment  upon  an  act  of  Parliament  recently  passed,  the 
12  &  13  Vict,  c  76,  which  provided  as  follows :  "  For  the  better  pre- 
venting the  heinous  offence  of  procuring  the  defiling  of  women,  which 
certain  infamous  persons  do  most  wickedly  practise,  be  it  enacted, 
that  if  any  person  shall,  by  false  pretences,  false  representations,  or 
other  fraudulent  means,  procure  any  woman  or  child  under  the  age 
of  twenty-one  years  to  have  illicit  carnal  connection  with  any  man, 
such  person  shall  be  guilty  of  a  misdemeanor,  and  shall,  being  duly 
convicted  thereof,  suffer  imprisonment  for  a  term  not  exceeding  two 
years,  with  hard  labor."  This  section  contemplated  the  punishment 
of  persons  who  had  actually  succeeded  in  procuring  the  defilement 
of  a  woman;  but  here,  by  reason  of  the  resistance  of  the  prosecutrix, 
no  illicit  intercourse  had  taken  place.  The  indictment  charged  an 
attempt  to  commit  a  statutable  offence,  which  attempt,  being  a  con- 
tempt of  a  statute,  was  a  misdemeanor.  The  last  count  charged  a 
conspiracy  to  procure  the  defilement  of  the  prosecutrix.  In  cases  of 
false  pretences  it  had  been  ruled,  that  the  pretence  must  be  an  untrue 
representation  of  an  existing  fact ;  but  the  words  of  this  statute  are, 
u  ialse  pretences,  false  representations,  or  other  fraudulent  means." 
These  words  were  very  wide,  and  were  intended  to  meet  the  case  of 
procurers  and  procuresses  who  met  young  women  at  railway  stations, 
and  seduced  them,  or  attempted  to  seduce  them,  by  making  untrue 
statements  in  such  cases.  Here  the  prisoners  had  falsely  represented 
that  they  had  known  the  deceased  parents  of  the  prosecutrix,  and 
that  they  would  afford  her  shelter  till  she  got  a  place,  promising  to 
assist  her  in  looking  for  a  place ;  and  the  jury  had  found,  that  their 
object  was  to  lead  the  girl  to  prostitution,  by  procuring  her  defilement, 
which,  it  is  submitted,  brings  this  case  within  the  purview  of  the  act 
of  Parliament. 
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Jervis,  C.  J.  We  think  it  unnecessary  to  pronounce  any  opinion 
as  to  the  first  two  counts,  as  there  is  a  count  for  conspiracy,  on  which 
there  can  be  no  doubt  the  prisoners  have  been  properly  convicted. 
At  common  law,  a  conspiracy  to  procure  the  seduction  of  a  woman 
was  punishable  as  an  offence  against  public  decency  and  good  morals. 
There  is  a  case  reported  in  3  Burrows,  1434,  Rex  v.  Sir  Francis  Blake 
Deleval  and  others,  where  the  King's  Bench  granted  a  criminal  in- 
formation against  the  defendants  for  having  joined  in  an  unlawful 
combination  and  conspiracy  to  remove  a  girl  of  the  age  of  eighteen 
out  of  the  hands  of  one  of  the  defendants,  to  whom  she  had  been 
bound  apprentice,  and  to  place  her  in  the  hands  of  Sir  Francis  Deleval, 
for  the  purposes  of  prostitution.  There  the  Court  remarked,  that, 
though  many  offences  against  continency  fall  properly  under  the  ju- 
risdiction of  the  ecclesiastical  court,  yet  that  offences  against  public 
decency  and  good  manners  are  indictable  at  common  law.  In  the 
present  case,  the  jury  have  found  that  it  was  the  design  of  the  prison- 
ers, by  fraudulent  means,  to  procure  the  defilement  of  the  prosecutrix ; 
and  as  the  indictment  charges  a  conspiracy  for  that  purpose,  we  think 
that  this  conviction  must  be  affirmed. 

Patteson,  J.  There  is  also  the  case  in  the  State  Trials,  Rex  v. 
Lord  Grey  and  others,  3  St  Tr.  519 ;  1  East's  P.  C.  460,  where  Lord 
Grey  and  others  were  indicted  for  a  conspiracy  at  comhion  law  to 
induce  a  young  woman  to  leave  her  father's  house  to  live  in  fornica- 
tion with  one  of  the  defendants.  There  it  was  held,  that  the  parties 
were  properly  indicted  for  a  conspiracy,  although  the  young  woman 
herself  had  consented. 

Cresswell  and  Erle,  JJ.,  and  Martin,  R,  concurred.  —  Convic- 
tion affirmed.1 


[Before  Jervis,  C.  J.,  Patteson,  Cresswell,  and  Erle,  JJ.,  and  Martin,  B.] 

Regina  v.  Kealey.* 
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False  Pretences  —  Indictment — Allegation  —  False  Pretence  made 
to  J.  B.  and  Others  —  Variance  —  Surplusage. 

An  indictment  charged  the  prisoner  with  attempting:,  by  false  pretences  made  to  J.  B.  and 
others,  to  defraud  the  said  J.  B.  and  others  of  certain  goods,  the  property  of  the  said  J.  B. 

-  '  ■  ■  I  ■■    II  III!  I  ■ 

1  So  a  combination  to  effect  the  seduc-  escape  from  her  father's  control,  with  a 

tion  and  abduction  of  a  female  has  been  view  to  marry  her  against  her  will.  Mifflin 

held  in  this  country  to  be  a  conspiracy  v.  The  Commonwealth,  5  Watts  &  Sergeant, 

at  common  law.    Anderson  v.  The  Com-  461.    See  further,  RespuJUica  v.  Hmct,  2 

monweallh,  5  Randolph,  627.    And  so  has  Yeates,  114. 
a  confederacy  to  assist  a  female  infant  to 

3  20  Law  J.  Rep.(N.  s.)  M.  C.  57. 


586  CROWN  CASES  RESERVED, 

Regina  v.  Kealey. 

and  others.  On  the  trial,  it  was  proved  that  the  prisoner  made  the  false  pretence  set  forth 
in  the  indictment  to  J.  B.  only,  with  intent  to  defraud  J.  B.  and  others,  his  partners,  of 
property  belonging  to  their  firm :  — 

Held,  that  there  was  no  variance  between  the  indictment  and  proof,  as  the  words  "  and  others," 
in  the  allegation  that  the  false  pretence  was  made  "  to  J.  B.  and  others,"  might  be  rejected 
as  surplusage. 

The  following  case  was  stated  by  Mr.  Russell  Gurney,  Commis- 
sioner of  the  Central  Criminal  Court,  for  the  opinion  of  the  Judges. 

At  a  general  session  of  jail  delivery  for  the  jurisdiction  of  the  Cen- 
tral Criminal  Court,  on  Monday,  the  10th  of  June,  1850,  Mortimer 
Kealey  was  tried  before  me,  upon  an  indictment  charging  him  with 
the  common  law  misdemeanor  of  attempting  to  obtain  goods  by  false 
pretences,  and  to  defraud  the  owners  thereof,  contrary  to  the  statute. 

The  indictment  charged,  that  the  defendant  made  the  pretences  set 
forth  in  the  indictment  to  John  Bagallay  and  others,  with  intent  to 
obtain  and  defraud  them  of  the  goods  in  question,  their  property.1 

John  Bagallay  and  others  were  partners  in  trade ;  and  it  appeared 
in  evidence  that  the  defendant,  in  fact,  made  those  pretences  to  John 
Bagallay,  one  of  that  firm,  but  that  Mr.  Bagallay  refused  to  part  with 
the  goods  sought  to  be  obtained,  in  consequence  of  information  re- 
garding the  defendant,  received  from  another  person.  It  also  appeared 
that  none  of  Mr.  Bagallay' s  partners  were  present  when  the  pretences 
were  made,*  and  there  was  no  evidence  of  the  false  pretences  having 
ever  reached  the  ears  of  any  one  of  them. 

It  was  objected,  on  the  trial,  that  the  proof  did  not  support  the  aver- 
ment in  the  indictment,  of  the  pretences  having  been  made  to  John 
Bagallay  and  others,  that  the  variance  was  fatal,  and  the  prisoner  en- 
titled to  his  acquittal.  But  I  decided  that  the  objection  ought  not  to 
prevail,  and  the  defendant  was  convicted. 

It  appearing  to  me,  however,  that  the  point  raised  on  the  trial  was 
one  of  doubt,  and  entitled  to  the  consideration  of  the  Justices  of 
either  Bench  and  the  Barons  of  the  Exchequer,  upon  a  case  reserved, 
I  postponed  judgment,  in  order  that  the  opinion  of  the  said  Justices 
and  Barons  might  be  taken  upon  the  case,  and  committed  the  de- 
fendant to  the  custody  of  the  keeper  of  the  jail  of  Newgate  until  the 
next  Session,  unless  he  previously  entered  into  recognizances,  himself 
in  200/.,  and  one  surety  in  200/.,  or  two  sureties  in  100/.,  for  his  ap- 
pearance at  the  said  next  Session,  to  receive  judgment  The  forego- 
ing is  the  case  upon  which  the  opinion  of  the  said  Justices  and  Bar- 
ons is  required  accordingly. 

Parry,  for  the  prisoner.  There  is  a  fatal  variance  between  the  in- 
dictment and  the  proof.  The  allegation  that  the  false  pretence  was 
made  to  "  John  Bagallay  and  others,"  is  a  material  allegation,  and 
ought  to  have  been  proved  as  laid.  The  evidence  showed  that  the 
false  pretence  was  made  to  John  Bagallay  alone.     The  object  of 


1  The  indictment  alleged  that  the  false  pretences  were  made  to  John  Bagallay  and 
others,  with  intent  to  defraud  the  said  John  Bagallay  and  others  of  certain  goods,  the 
property  of  the  said  John  Bagallay  and  others. 


DURING  THE  YEARS  1850  AND  1851.  587 

Begina  v.  Kealey. 

alleging  the  false  pretence,  is  to  give  the  prisoner  notice  of  the  charge 
which  he  has  to  meet  The  King  v.  Perroit,  2  M.  &  S.  379.  The 
King  v.  Mason,  2  Term  Rep.  581.  It  may  be  taken  that  the  false 
pretence  was  made  with  intent  to  obtain  the  property  of  the  firm. 
But  there  is  no  inference  of  law  that  a  representation  made  to  one 
member  of  a  firm  is  made  to  the  firm.  Besides,  the  indictment  does 
not  even  say  that  the  representation  was  made  to  John  Bagally  and 
others,  "  his  partners.71  It  cannot  be  assumed  that  the  u  others  "  were 
his  partners.  If  a  false  pretence  be  made  to  a  clerk,  with  a  view  to 
defraud  his  employer,  it  is  not  sufficient  to  allege  in  the  indictment  as 
made  to  the  master.  The  indictment  was  so  framed  in  The  King  v. 
Douglass,  1  Camp.  212,  and  The  King  v.  Plestow,  Ibid.  494.  The 
prosecutor  must  prove  the  offence  laid  in  the  indictment.  Arch.  Crim. 
Plead.  297,  (ed.  1843,)  312,  (ed.  1849.)  It  is  only  by  virtue  of  the 
stat  7  Geo.  4,  c.  64,  s.  14,  that  the  expression  "  and  others  "  is  admis- 
sible in  indictments,  in  the  description  of  the  owners  of  the  property. 
That  statute  does  not  warrant  so  vague  a  description  of  the  parties 
to  whom  a  false  pretence  is  alleged  to  be  made.  It  never  was  put  as 
a  question  to  the  jury,  whether  the  prisoner  intended  to  make  the 
representation  to  the  nrm.  If  the  expression  "  and  others,"  in  the  in- 
dictment, be  taken  to  mean  certain  other  persons,  the  allegation  is  not 
supported  by  proof  of  a  pretence  made  to  John  Bagallay  alone. 
Even  if  they  were  immaterial  words,  they  ought  to  have  been  struck 
out  at  trial,  but  no  application  was  then  made  to  amend  the  indict- 
ment. Such  a  variance  in  a  civil  action  would  require  amendment 
at  Nisi  Prius.  Masters  v.  Barrett,  2  Car.  &  K.  717.  Bristow  v. 
Wright,  Dougl.  640.    1  Smith's  L.  C.  324. 

No  counsel  appeared  for  the  prosecution. 

Jervis,  C.  J.  I  am  of  opinion  that  the  conviction  is  right.  There 
are  three  ways  in  which  the  allegation  in  the  indictment,  as  to  the  false 
pretence,  may  be  viewed.  According  to  one  view,  the  stat.  7  Geo.  4, 
c.  64,  s.  4,  may  be  taken  as  ingrafted  into  this  case,  so  that  the  ex- 
pression "  and  others  "  in  the  allegation,  that  the  pretence  was  made 
"  to  John  Bagallay  and  others,"  may  be  read  so  as  to  mean  the  part- 
ners of  John  Bagallay.  If  this  were  so,  it  would  be  important  to 
consider  whether  a  representation  made  to  one  of  a  firm  is  not  a  rep- 
resentation to  the  whole  firm.  It  is  not  necessary  to  decide  that 
point ;  but  I  should  be  inclined  to  think  that  it  was.  Secondly,  the 
allegation  may  mean  that  the  representation  was  made  to  John  Ba- 
gallay and  several  other  persons.  But  an  averment  of  a  pretence 
made  to  A,  B,  and  C,  would,  I  think,  be  proved  by  evidence  showing 
a  pretence  made  to  A  only.  The  third,  and  I  think  the  correct  view 
of  the  case,  is,  that  in  the  allegation  " to  John  Bagallay  and  others" 
the  expression  "  and  others  n  is  surplusage.  It  is  an  improper  allega- 
tion, and  has  no  meaning.  It,  therefore,  need  not  be  proved,  and  it 
was  not  necessary  to  strike  it  out 

Patteson,  J.    I  think  the  conviction  right.    The  words  "and 


588  CROWN  CASES  RESERVED, 

Regina  v.  Welch. 

~ I  |-  "    I      Ml      M  ■■■      ■■  M   ■    IIW  ■■■  ■  ^^M      _.MMB M. 

others  "  cannot  be  read  as  meaning  John  Bagallay's  partners,  for  the 
statute  does  not  authorize  the  using  the  expression  "  and  others  n  in 
indictments  as  descriptive  of  individuals,  except  in  alleging  the  own- 
ership of  property. 

Cresswell,  J.  It  seems  to  me  that  the  evidence  of  the  represen- 
tation made  to  John  Bagallay  is  sufficient  to  support  the  allegation 
of  the  indictment  that  it  was  made  to  John  Bagallay  and  others. 

• 

Erle,  J.  I  think  that  the  allegation  in  the  indictment  admitted 
only  of  proof  of  a  representation  made  to  John  Bagallay.  I  also 
think  that  if  the  indictment  had  alleged  that  the  representation  was 
made  to  John  Bagallay  and  John  Noakes,  proof  that  the  representa- 
tion was  made  to  one  of  them  would  have  supported  the  indictment 

Martin,  B.  I  am  strongly  inclined  to  think  that  a  representation 
made  to  one  partner  is  a  representation  made  to  all,  as  one  is  an 
agent  for  all  the  rest ;  but  that  is  immaterial  to  consider,  for  I  quite 
concur  with  the  rest  of  the  Court  on  the  other  point  —  Conviction 
affirmed.1 


[Before  Jervis,  C.  J.,  Patteson,  Cresswell,  Erle,  JJ.,  and  Martin,  B.] 

Regina  v.  Welch.8 

Hilary  Term,  January  18,  1851. 

Counterfeit  Coin — Indictment  for  "  uttering  and  putting  off"  — 

Offering  it. 

The  prisoner,  in  payment  for  some  goods  at  a  shop,  put  down  on  the  counter  a  counterfeit 
shilling.  The  shopman  took  it  up  and  said  that  it  was  bad.  The  prisoner  then  quitted 
the  shop,  leaving  the  coin  there :  — 

Held,  that  the  prisoner  had  "  uttered  and  put  off"  the  counterfeit  shilling  within  the  meaning 
of  the  statute. 

The  following  case  was  reserved  by  the  Court  of  Quarter  Sessions 
for  the  North  Riding  of  Yorkshire,  for  the  consideration  of  the 
Judges. 

^^■i  ■—  ■■■■■■mm.  ■■■■»■■  mm  —  mm    ^  ■*■  i^^^— — «*—^.»  ■*  ■       — ^^^^— ■  ■        ■■■^^— ^^— — ~m.^m-^mMm^w>—.m-^—^^^^^^mmm> 

1  In  Commonwealth  v.JWooar,Thacher,s  having  been  delivered  to  the  defendant 

Crim.Cas.  410,  it  was  held,  that  an  indict-  upon  them.     Ctommoruoeatth  v.  Hadey,  7 

ment  alleging  the  obtaining  of  goods  by  Metcalf,  462.    CtmmonweaUh  v.  God/,  21 

false  pretences  made  to  a  Inn,  was  sua-  Pick.  515.     To  convict  a  defendant  on 

tained  by  proof  of  false  pretences  made  to  such  indictment,  it  is  not  necessary  to 

one  of  the  firm.  prove  that  he  obtained  the  goods  on  his 

On  the  same  principle,  such  an  allega-  own  account,  or  that  he  derived,  or  ex- 

tion  may  be  sustained  by  proof  of  false  pected  to  derive,  any  personal  pecuniary 

pretences  made  to  the  clerk  and  salesman  benefit  therefrom.    ChmmomoeaUh  v.  ffar- 

of  the  firm,  he  having  communicated  such  ley.  supra, 
pretences  to  one  of  the  firm,  and  goods 

a  20  Law  J.  Rep.  (n.  s.)  M.  C.  101.    15  Jur.  136. 
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The  prisoner  was  convicted  at  the  Quarter  Sessions  of  the  Peace 
for  the  North  Riding  of  Yorkshire,  on  the  30th  of  December,  1850. 
The  indictment  charged  the  prisoner  with  having  "  uttered  and  put 
off,"  but  not  with  having  "  tendered,"  to  one  Benjamin  Dunning,  a 
counterfeit  shilling.  The  evidence  proved  that  the  prisoner  went  into 
the  feliop  of  Dunning,  and  asked  to  purchase  some  coffee  and  sugar, 
and,  in  payment  of  the  same,  he  put  down  on  Dunning's  shop  coun- 
ter the  counterfeit  shilling  in  question,  when  Dunning  took  it  up,  and 
said  to  the  prisoner  that  the  shilling  was  a  bad  one.  The  prisoner 
then  left  Dunning's  shop,  leaving  the  shilling,  but  without  the  coffee 
and  sugar.  The  prisoner  was  found  guilty,  and  sentenced  to  be  im- 
prisoned and  kept  to  hard  labor  for  two  calendar  months,  but  execu- 
tion of  the  sentence  of  hard  labor  was  respited  for  one  month. 

The  prisoner  is  in  jail  for  want  of  bail  to  render  himself  in  execu- 
tion. I  have  now  to  request  the  opinion  of  the  Judges,  whether  the 
charge  of  having  u  uttered  and  put  off"  was  proved  by  this  evidence. 

No  counsel  appeared  on  behalf  of  the  prosecution  or  defence. 

Jervis,  C.  J.,  delivered  the  judgment  of  the  Court.  The  case  finds 
that  the  coin  was  offered  by  the  prisoner  to  the  party,  who  however 
did  not  take  it,  and  that  the  prisoner  then  ran  away.  We  are  asked 
whether  this  amounts  to  "  uttering  and  putting  off"  the  coin.  It  has 
been  constantly  determined,  that  to  "  utter  and  put  off"  a  thing,  is  to 
44  offer  "  it,  whether  it  be  taken  or  not.  The  conviction,  therefore,  is 
correct. 

Cresswell,  J.  I  remember  a  very  strong  case  of  forgery,  in  which 
the  prisoner  produced  a  forged  receipt,  but  refused  to  part  with  it,  and 
the  party  to  whom  he  offered  it  took  it  from  out  of  his  hand,  and  the 
prisoner  was  convicted  of  having  uttered  and  put  it  off. 

The  other  Judges  concurred. — Conviction  affirmed. 


[Before  Jervis,  C.  J.,  Patteson,  Cresswell,  and  Erle,  JJ.,  and  Martin,  B.] 

Regina  v.  Dawson.1 

Hilary  Term,  January  18,  1851. 

Forgery —  Warrant  and  Order  for  the  Payment  of  Money. 

The  prisoner  forged  and  delivered  as  genuine  to  B,  who  owed  money  to  A,  a  letter  purport- 
ing to  be  written  by  A,  and  addressed  to  B,  in  which,  after  setting  out  the  amount  due 
from  B,  A  was  made  to  say,  "  Sir,  —  I  hope  you  will  excuse  my  sending  for  such  a  trifle," 
&c,  "  but  I  am  obliged  to  nunt  after  every  shilling : "  — 

Held,  that  the  document  was  a  forged  "  warrant "  for  the  payment  of  money  within  the 
meaning  of  the  stat  11  Geo.  4,  &  1  Will.  4,  c.  66,  s.  3. 

SembU,  that  it  was  also  a  forged  "  order  "  for  the  payment  of  money. 

■  ■  ■  ■  *         — — — i— 

i  20  Law  J.  Rep.  (n.  s.)  M.  C  102.    15  Jur.  159. 
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The  following  case  was  stated  by  Martin,  B. : — 

At  the  session  of  jail  delivery  holden  for  the  Central  Criminal 
Oourt,  in  November  last,  (1850,)  Frederick  Augustus  Dawson  was 
tried,  before  me,  upon  an  indictment  founded  on  the  stat- 11  Geo. 
4,  &  1  Will  4,  c.  66,  s.  3,  charging  him  with  forging  and  uttering  the 
document  hereinafter  set  forth,  (which  was  described  in  some  counts 
as  an  order,  and  in  others  as  a  warrant,)  with  intent  to  defraud  John 
Lowe. 

The  forged  document  was  in  the  following  form : 

"  London. 

"  Mr  Lowe,  — 

"  Bought  of  C.  Dawson,  English  and  Foreign  Merchant  and 
Potato  Salesman. 

"  November  9th.  —  2  Bushels  of  Apples, 9$. 

"  Sir,  —  I  hope  you  will  excuse  me  sending  for  such  a  trifle,  but  I 
have  received  a  lawyer's  letter  this  morning,  and  unless  I  can  make 
up  a  certain  amount  by  one  o'clock,  there  will  be  an  action  com- 
menced against  me,  and  I  am  obliged  to  hunt  after  every  shilling. 

u  Yours,  &c., 

"  F.  Dawson." 

It  appeared  upon  the  trial,  that  Mr.  John  Lowe,  to  whom  the 
document  was  directed,  was  indebted  to  Mrs.  Frances  Dawson,  by 
whom  it  purported  to  be  signed,  and  who  carried  on  business  in  the 
name  of  C.  Dawson,  in  the  sum  of  9s.  for  two  bushels  of  apples; 
that  the  document  was  forged,  and  uttered  by  the  prisoner  to  Mr. 
Lowe,  as  a  genuine  instrument  coming  from  Mrs.  Dawson,  with 
the  intention  of  fraudulently  obtaining  from  Mr.  Lowe  the  said  sum 
of  9s. 

The  facts  necessary  to  establish  the  case  were  clear ;  but  it  was 
objected,  on  the  part  of  the  defendant,  that  the  document  was  neither 
an  order  nor  a  warrant  within  the  meaning  of  the  above  section  of 
the  said  statute.  I  directed  the  jury  to  consider  whether  the  prisoner 
was  guilty  of  forging  and  uttering  the  document  with  the  fraudulent 
intention  of  obtaining  from  Mr.  Lowe  the  sum  of  9s.,  and  ap- 
propriating it  to  himself.  The  jury  thereupon  found  the  prisoner 
guilty. 

But,  doubting  whether  such  document  was  an  order  or  a  warrant 
within  the  above  section,  I  respited  judgment  upon  the  indictment, 
and  remanded  the  prisoner  to  the  jail  of  Newgate,  until  and  in  order 
that  I  should  have  the  opinion  of  Her  Majesty's  Justices  and  Barons 
under  the  act  11  &  12  Vict  c.  78,  upon  a  case  to  be  stated,  whether 
the  document  in  question  was,  under  the  circumstances,  such  an  order 
or  warrant.  I  request  the  opinion  of  the  said  Justices  and  Barons 
upon  the  foregoing  case. 

Riblon,  for  the  prisoner.  The  forged  document  was  neither  an 
"  order "  nor  a  "  warrant."  A  document  is  not  an  order,  unless  the 
party  who  draws  it  has  authority  to  do  so,  and  unless  the  party  to 
whom  it  is  addressed  is  compellable  to  obey  it  A  banker's  check  is 
an  order. 
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[Cresswell,  J.  Suppose  the  person  who  draws  the  check  has  no 
account  at  the  banker's,  is  it  not  an  order  ?  Does  it  depend  upon 
the  having  an  account  with  the  banker,  whether  it  be  an  order  or 
not?] 

If  a  man  who  draws  a  check  has  no  account  at  the  banker's,  it 
would  be  a  forgery.  The  cases  show  that  having  authority  to  draw 
is  essential  to  the  document  being  an  order. 

[Cresswell,  J.  The  cases  to  which  you  refer  have  been  over- 
ruled.] 

[Patteson,  J.  If  this  had  been  a  genuine  instrument,  would  it  not 
have  been  a  clear  warrant  to  the  party  to  pay  the  money  ?] 

It  is  submitted  not  Suppose  it  had  been  genuine,  and  Mr.  Lowe 
had  paid  the  money,  and  kept  the  document,  and  Mrs.  Dawson  had 
again  demanded  the  money,  the  production  of  the  document  by 
Lowe  would  not  have  been  any  defence  to  him.  It  would  not  have 
proved  that  he  had  paid  the  money.  It  is  not  like  a  receipt,  which 
would  have  proved  the  payment.     It  is  a  mere  request. 

[Erle,  J.  How  could  this  instrument  have  been  more  a  matter 
of  defence,  had  the  words  been  added,  "  I  hereby  warrant  you  to  pay 
the  money  "  ?] 

A  warrant  is  an  instrument  drawn  by  a  party  who  has  authority 
to  draw  it,  addressed  to  a  person  who  is  not  bound  to  obey ;  but  to 
whom,  if  he  obeys  it,  it  affords  an  indemnity  against  consequences. 
The  Queen  v.  Vivian,  1  Car.  &  K.  719,  and  The  Queen  v.  Thorn,  2 
Moo.  C.  C.  210.  Here  the  document  does  not  on  the  face  of  it  show 
payment.  It  may  also  be  questionable  whether  the  legislature  in- 
tended that  the  word  "  warrant "  should  bear  so  extensive  a  meaning 
as  has  been  sometimes  attempted  to  be  put  upon  it.  It  is  submitted, 
that  it  ought  to  be  confined  to  instruments  commonly  known  as 
warrants  in  commercial  transactions,  such  a  dividend  warrants  in 
respect  of  which  there  is  a  recognized  course  of  dealing. 

No  counsel  appeared  for  the  Crown. 

Jervis,  C.  J.  If  this  had  been  a  genuine  document,  and  Mr.  Lowe 
had  paid  the  bearer  of  it  the  9s.,  and  Mrs.  Dawson  had  afterwards 
asked  him  to  pay  her  again,  Mr.  Lowe  would  have  been  justified  in 
refusing  to  do  so.  The  case,  therefore,  shows  that  it  would  have 
been  a  warrant,  and  I  think  it  would  have  been  an  order  also.  The 
conviction  is  right 

Cresswell,  J.  I  should  be  sorry  to  raise  any  doubt  as  to  the 
documerit,  if  genuine,  being  an  order  as  well  as  a  warrant 

The  rest  of  the  Court  concurred. — Conviction  affirmed. 
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[Before  Jervis,  C.  J.,  Pattkson,  Cresswell,  and  Ekle,  JJ.,  and  Martin,  R] 

Regina  v.  Amos.1 

Hilary  Term,  January  18,  1851. 

Indictment  for  Arson —  Shed —  Carrying  on  the  Trade  of  a  Builder. 

A  supplied  the  materials  and  superintended  the  building  of  some  houses  on  his  own  freehold 
estate,  with  the  object  of  letting  or  selling  the  houses.  He  also  erected  a  building,  about 
twenty-four  feet  square,  with  slated  roof,  wooden  sides,  and  glass  windows.  This  was 
used  as  a  storehouse  for  seasoned  timber,  as  a  place  of  deposit  for  tools,  and  as  a  workshop, 
where  timber  was  worked  up  into  its  proper  form,  and  prepared  for  use.  The  prisoner 
wilfully  set  fire  to  this  building : — 

Held,  that  in  the  indictment  for  arson  the  building  was  correctly  described  as  a  "  shed." 

Semble,  per  Patteson,  J.,  that  A  carried  on  the  trade  of  a  builder  within  the  meaning  of  the 
statutes,  and  the  building  might  properly  be  described  as  a  building  for  carrying  on  the 
trade  of  a  builder. 

The  following  case  was  reserved,  by  Talfourd,  J.,  on  the  16th  of 
January,  1851. 

The  prisoner  was  tried,  before  me,  at  the  last  Sessions  of  the 
Central  Criminal  Court,  for  arson.  The  building  which  he  was 
charged  with  burning  was  described  in  one  count  of  the  indictment 
as  a  a  warehouse,"  in  a  second  as  an  "  office,"  in  a  third  as  a  "  shop," 
in  a  fourth  as  a  "  shed,"  and  in  the  fifth  as  a  "  building  used  for  the 
carrying  on  a  certain  trade,  that  is  to  say,  the  trade  of  a  builder." 
The  building  destroyed  by  fire  stood  on  the  premises  of  a  gentle- 
man who  had  been  in  the  army,  and  was  styled  Captain  Ross,  at 
Clapham.  Possessing  a  considerable  freehold  estate  there,  he  em- 
ployed his  capital  in  building  houses  thereupon,  of  which  from 
twenty  to  thirty  were  in  the  course  of  erection,  himself  providing  the 
materials  and  superintending  the  work,  which  was  performed  by 
persons  sometimes  under  contracts  with  him  and  sometimes  directly 
employed  by  him,  but  always  with  his  own  materials.  His  object 
was  to  let  the  premises,  or  sell  and  convey  them,  as  he  could  find 
purchasers.  The  building  was  erected  by  him  four  or  five  years  ago, 
for  the  convenience  of  the  works.  It  was  twenty-four  or  twenty-nve 
feet  square,  its  sides  of  wood,  with  glass  windows,  its  roof  slated,  and 
it  was  commonly  called  "  the  workshop."  It  was  used  as  a  store- 
house for  seasoned  timber,  as  a  place  of  deposit  for  tools,  and  a  place 
where  timber  was  worked  up  in  its  proper  form  and  prepared  for  use. 
At  the  time  of  the  fire,  the  building  contained  timber  prepared  for 
use,  which  being  burnt  with  it,  made  the  owner's  loss  amount  to  more 
than  1000J. 

On  the  part  of  the  prisoner,  it  was  contended,  that  the  building 
did  not  answer  either  of  the  descriptions  of  "  warehouse,"  "  office," 
"  shop,"  or  u  shed,"  and  that  the  use  of  it  by  Captain  Ross  was  not 
a  use  of  it  in  "  the  trade  of  a  builder."  The  jury  found  the  prisoner 
guilty ;  and  in  answer  to  a  question  put  by  me  to  them,  found  that 

i  20  Law  J.  Rep.  (if.  s.)  M.  C.  103,    15  Jur.  90. 
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Captain  Ross  had  been,  and  was  at  the  time  of  the  fire,  in  the  habit 
of  employing  his  capital  in  the  building  of  houses  on  his  own  land, 
and  ot  purchasing  and  working  up  timber  and  other  materials  in  their 
erection,  for  his  profit  and  gain,  and  that  the  building  was,  at  the  time 
of  the  fire,  employed  by  him  for  the  purposes  of  such  objects. 

I  respited  the  judgment,  and  reserved  the  question,  whether  the 
building  destroyed  answers  the  description  in  either  count  of  the  in- 
dictment, for  the  opinion  of  the  Judges  of  the  Court  of  Criminal 
Appeal. 

Pulling,  for  the  prisoner.  The  building  burnt  does  not  answer  any 
of  the  descriptions  of  it  in  the  indictment.  It  is  not  a  building  used 
for  the  carrying  on  the  trade  of  a  builder,  because  Captain  Ross  was 
not  a  builder  in  the  legal  sense  of  the  term.  He  did  not  sell  ma- 
terials, or  build  for  other  persons,  or  obtain  his  principal  livelihood  by 
trade.  He  merely  speculated  in  building  on  his  own  freehold  land, 
as  many  noblemen  and  gentlemen  do,  whom  it  would  be  absurd  to 
call  builders.  Buying  land  for  the  purposes  of  speculation,  and 
building  houses  on  it  for  sale,  do  not  constitute  a  man  a  builder. 
Stuart  v.  Sfoper,  3  Exch.  Rep.  700;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  321. 

[Jervis,  C.  J.  Mr.  Stuart  employed  builders  under  him.  Captain 
Ross  builds  houses  himself  without  any  builder.] 

It  does  not  appear  that  he  ever  carried  on  the  trade  of  a  builder,  or 
that  he  was  in  the  habit  of  buying  and  selling. 

[Erle,  J.  Must  a  person,  to  be  within  the  protection  of  this  stat- 
ute, be  such  a  trader  as  to  be  liable  to  the  bankrupt  laws  ?] 

It  is  submitted  that  that  is  the  true  operation  of  the  statute. 
Secondly,  the  building  is  not  a  "  warehouse ; "  for  a  warehouse  is  a 
place  of  deposit  for  goods  intended  for  sale.  Dr.  Johnson,  in  his 
Dictionary,  calls  a  warehouse  "  a  storehouse  of  merchandise."  Rich- 
ardson's Dictionary  is  in  accordance  with  this  interpretation.  The 
Queen  v.  Hilly  2  Moo.  &  R.  458,  overrules  the  doctrine  in  Godfrey's 
Casey  1  L.  C.  C.  287. 

[Jervis,  C.  J.  Can  you  contend  that  this  building  was  not  a 
«  shed  "  ?] 

The  word  "  shed  "  is  used  in  the  statute  7  &  8  Vict  c.  62,  s.  I,1  in 
conjunction  with  hovel,  fold,  and  farm  building.  The  act  is  entitled, 
"  An  Act  to  amend  the  law  as  to  burning  farm  buildings."  A  shed 
must,  therefore,  mean  some  building  used  for  farming  purposes. 
This  was  not  so  used.  This  building  was  a  strong,  closed,  perma- 
nent erection.     A  shed  is  described  in  Johnson's  Dictionary  as  a 

1  Which  enacts,  that  whoever  shall  un-  defraud  any  person,  shall  be  guilty  of  fel- 

lawfully  and  maliciously  set  fire  to  any  ony,  and  being  convicted  thereof,  shall  be 

hovel,  shed,  or  fold,  or  to  any  farm  build-  liable,  at  the  discretion  of  the  Court,  to  be 

ing,  or  any  building  or  erection  used  in  transported  beyond  the  seas  for  the  term  of 

farming  land,  whether  the  same  or  any  of  the  natural  life  of  such  offender,  or  for  any 

them  respectively  shall  then  be  in  the  term  not  less  than  fifteen  yean,  or  to  be 

possession  of  the  offender,  or  in  the  posses-  imprisoned  for  any  term  not  exceeding 

sion  of  any  person,  with  intent  to  injure  or  three  years. 

50* 
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"  slight,  temporary  covering."  So  in  Milton's  "  Paradise  Regained," 
Book  xi.  v.  72.  it  is  a  place  where  cattle  may  run  for  shelter.  It 
means  a  covered  building  open  at  the  sides.  In  The  Queen  v.  Mun- 
son,  2  Cox,  C.  C.  186,  Coleridge,  J.,  distinctly  held  that  such  an  erec- 
tion as  this  was  not  a  shed.  It  is  not  a  "  shop,"  for  a  shop  is  a  place 
for  the  sale  of  articles,  not  for  the  making  of  them.  The  Queen  v. 
Sanders ,  9  Car.  &  P.  79.  It  clearly  is  not  an  "  office ; "  for  an  office 
is  a  place  where  business  is  transacted.  See  Johnson's  Dictionary, 
"Office"  This  building  was  never  used  for  the  transaction  of 
business. 

Garde,  for  the  prosecution,  was  not  called  upon. 

Jervis,  C.  J.  It  is  not  necessary  for  the  Court  to  express  any 
opinion  whether  the  building  satisfies  the  description  in  each  count- 
It  is  enough  if  the  Court  is  satisfied  that  one  count  describes  it  cor- 
rectly. It  is  not  to  be  taken  that  we  express  any  opinion  on  the 
other  parts  of  the  case.  The  facts  of  the  case  satisfy  me  that  the 
building  burnt  falls  within  the  meaning  of  the  word  "  shed "  in  the 
statute  7  &  8  Vict.  62,  r.  1.  It  is  said  that  that  act  is  confined  to 
farm  buildings,  but  I  am  of  opinion  that  it  is  intended  to  have  a 
more  general  application.     The  conviction,  therefore,  is  right. 

Patteson,  J.  The  building,  in  my  opinion,  is  certainly  a  shed. 
It  is  a  temporary  building ;  for  it  is  said,  that  it  was  erected  for  the 
purposes  of  the  building.  Whether  it  can  properly  be  called  "  slender  " 
may  be  a  matter  of  opinion.  I  rather  think  that  is  a  "  building  used 
for  the  carrying  on  the  trade  of  a  builder,"  but  it  is  not  necessary  to 
determine  that  point. 

Cresswell,  J.  This  is  a  shed.  The  language  of  the  act  is, 
u  whoever  shall  unlawfully  and  maliciously  set  fire  to  any  hovel,  shed, 
fold,  or  to  any  farm  building,  or  any  building  or  erection,  used  in 
farming  land,"  &c,  shall  be  guilty  of  felony.  It  does  not  say  "  any 
hovel,  shed,  or  fold,  or  other  farm  building."  The  act,  therefore,  is 
not  limited  in  its  application  to  farm  buildings.  The  building  is  a 
shed  within  the  meaning  of  the  statute,  if  it  be  that  which  in  com- 
mon parlance  satisfies  the  word.  In  the  Liverpool  docks,  sheds  are 
built  very  firmly,  and  supported  with  iron  pillars. 

Erle,  J.  We  all  are  agreed  that  the  building  is  a  shed ;  but  I 
think  that  there  are  other  of  the  descriptions  in  the  indictment  under 
which  it  would  fall. 

Martin,  B.  I  think  the  building  a  shed,  and  that  it  would  fall 
under  other  of  the  descriptions  as  well. — Conviction  affirmed. 
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[Before  Jervis,  C.  J.,  Aldersoit,  B.,  Williams,  J.,  Platt,  and  Martin,  BB.] 
Regina  v.  Reid,  Ackroyd,  and  Rothwell.1 

February  8,  1851. 

Robbery  with  Violence,  Indictment  for  —  Verdict  of  Assault  with  In- 
tent to  rob  —  Conviction  for  Common  Assault. 

The  prisoners  were  indicted  for  robbery,  and,  at  the  time  of  die  robbery,  beating  the  prose- 
cutor. The  jury  found  as  their  verdict,  that  the  prisoners  were  guilty  of  assaulting  the 
prosecutor  with  intent  to  rob  him :  — 

Held,  that  the  finding  did  not  warrant  a  conviction  for  the  felony  of  assaulting  with  intent 
to  rob,  as  the  indictment  for  robbery  with  violence  did  not  include  a  charge  of  the  minor 
felony  of  assaulting  with  intent  to  rob,  although  the  word  "  rob  "  was  used  in  the  indict- 
ment :  —  • 

Held,  also,  that  the  verdict  being  a  finding  of  a  felonious  assault  would  not  justify  a  convic- 
tion of  assault  under  the  statute  7  Will.  4,  &  1  Vict,  c  85,  s.ll  ;*  that  consequently  there 
was  no  proper  verdict,  and  that  the  judgment  must  be  arrested. 

There  can  be  no  plea  of  autrefois  acquit,  where  there  is  no  judgment  in  the  former  trial  on 
the  record.    Jervis,  C.  J. 

Martin,  B.,  stated  the  following  case  for  the  opinion  of  the  Court. 

At  the  York  Winter  Assizes,  December,  1850,  the  prisoners  were 
tried  on  the  following  indictment :  Yorkshire,  to  wit.  The  jury,  for 
our  Lady  the  Queen,  upon  their  oath  present,  that  George  Reid,  late 
of  the  parish  of  Doncaster,  in  the  County  of  York,  laborer,  William 
Ackroyd,  late  of  the  same  parish,  laborer,  and  William  Rothwell,  late 
of  the  same  parish,  laborer,  on  the  18th  of  September,  A.  D.  1850, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
in  and  upon  George  Smith,  in  the  peace  of  God  and  of  our  said  Lady 
the  Queen  then  and  there  being,  feloniously  did  make  an  assault,  and 
him,  the  said  George  Smith,  in  bodily  fear  and  danger  of  his  life  then 
and  there  feloniously  did  put,  and  two  pieces  of  current  silver  coin  erf 
the  realm,  called  sixpences,  and  one  silk  handkerchief  of  the  value  of 
2s.,  of  the  moneys,  goods  and  chattels  of  the  said  George  Smith,  from 
the  person  and  against  the  will  of  the  said  George  Smith  then  and 
there  feloniously  and  violently  did  rob,  steal,  take  and  carry  away ; 
and  that  the  said  George  Reid,  William  Ackroyd,  and  William  Roth- 
well immediately  before,  at  the  time  of,  and  also  immediately  after, 
such  robbery  as  aforesaid,  did  then  and  there  feloniously  beat  and 
strike,  and  use  other  personal  violence  to  the  said  George  Smith, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  jury  found  that  the  prisoners  were  guilty  of  assaulting  and 
beating  George  Smith,  the  person  named  in  the  indictment,  with  in- 
tent to  rob  him. 


*  20  Law  J.  Rep.  (n.  s.)  M.  C.  67.    15  Jur.  181. 

a  The  11th  section  of  the  1  Vict  c.  85,  enacts,  that  "on  the  trial  of  any  person  for 
any  felony  whatever,  where  the  crime  charged  shall  include  an  assault  upon  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall  warrant  such  find- 
ing." 
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It  was  objected  by  the  counsel  for  the  prisoners  that,  upon  this 
finding,  the  prisoners  were  entitled  to  have  a  verdict  of  not  guilty 
entered  for  them.  I  thought  not  ;•  and  that  it  was  lawful  to  proceed 
to  judgment  against  the  prisoners ;  but,  at  the  request  of  their  counsel, 
and  with  the  concurrence  of  the  counsel  for  the  prosecution,  I  respited 
the  judgment  until  the  next  Assizes,  in  order  that  the  judgment  of  the 
Justices  of  either  Bench  and  of  the  Barons  of  the  Exchequer  might 
be  obtained,  which  judgment  I  request  may  be  given. 

Overend  now  appeared  for  the  prisoners  Reid  and  Rothwell.  The 
point  is,  whether  a  person  charged  with  an  assault  and  robbery  can, 
on  an  indictment  charging  these  offences,  be  found  guilty  of  assault 
with  intent  to  rob.  [Jervis,  C.  J.  —  The  first  question  is,  whether  an 
assault  with  intent  to  commit  a  robbery  is  Included  in  the  charge  in 
the  indictment ;  and,  secondly,  whether  a  felonious  assault  is  within 
the  stat.  7  Will.  4  &  1  Vict.  c.  85,  s.  11.]  Robbery  is  defined  by  East, 
in  his  Pleas  of  the  Crown,  to  be  larceny  with  aggravation.  The 
substantial  part  of  the  charge  is  the  larceny.  An  assault  stands  on 
altogether  a  different  basis.  [Alderson,  B.  —  Robbery  is  larceny  with 
violence ;  you  cannot  separate  violence  from  the  idea  of  robbery.]  Ex- 
cept in  cases  of  menaces,  which  have  been  held  to  amount  to  violence. 
Reg.  v.  Overend,  2  East's  P.  C.  515.  [Alderson,  B.  —  I  am  not  aware 
of  any  case  where,  on  a  charge  of  felony,  a  prisoner  can  be  found 
guilty  of  some  other  felony  not  in  the  indictment  Williams,  J.  —  Is 
there  not  a  punishment  provided  by  statute,  in  the  case  of  felony, 
different  from  that  for  an  assault,  which  is  a  misdemeanor?  Hall  — 
No ;  it  was  so  asserted  in  the  argument  in  the  case  of  Reg.  v.  Bird, 
but  the  punishment  is  the  same  in  each  case.  Jervis,  C.  J.  — -  No,  not 
the  same ;  felony  is  followed  by  attainder.]  7  Will.  4  &  1  Vict,  c  85, 
s.  11,  enacts,  that  on  the  trial  of  any  person  for  any  of  the  offences 
thereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall  warrant  such 
finding;  and  when  such  verdict  shall  be  found,  the  Court  shall  have 
power  to  imprison  the  person  so  found  guilty  of  an  assault  for  any 
term  not  exceeding  three  years.  The  statute  only  applies  where  the 
jury  have  acquitted  of  the  felony.  If,  therefore,  the  felonious  assault 
be  included  in  the  indictment,  the  prisoners  are  acquitted  of  it  by  the 
verdict  of  the  jury.  [Martin,  B.  —  Look  at  the  words  of  the  indict- 
ment ;  it  states  that  the  prisoners,  "  with  force  and  arms,  at  the  parish 
aforesaid,  in  and  upon  George  Smith  feloniously  did  make  an  assault, 
and  him,  the  said  George  Smith,  in  bodily  fear  and  danger  of  his  life 
then  and  there  feloniously  did  put."  It  then  states  that  the  prisoners 
robbed  the  prosecutor,  and  goes  on  to  say,  "  that  the  prisoners, 
immediately  before,  at  the  time  of,  and  also  immediately  after  such 
robbery,  as  aforesaid,  did  then  and  there  feloniously  beat  and  strike, 
and  use  other  violence  to  the  said  George  Smith."  It  is  laid,  that 
the  prisoners  made  a  felonious  assault,  —  proved  that  they  made  a 
felonious  assault, — found  by  the  jury  that  they  made  a  felonious 
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assault]  That  only  means  that  the  assault  is  part  of  a  trans- 
action which  is  a  felony.  [Erie,  J.  —  Is  it  competent  to  find  a 
prisoner  guilty  of  a  smaller  telony  where  he  is  acquitted  of  a  larger 
one  ?  Jervis,  C.  J.  —  It  may  be  admitted  that  at  common  law  you 
cannot  find  a  prisoner  guilty  of  a  minor  felony  where  a  larger  one  is 
charged.]  In  Reg.  v.  Peter  Watkins,  1  Car.  &  M.  264,  it  was  held, 
that  the  burglariously  breaking  and  entering  a  house,  with  intent  to 
commit  a  rape  therein,  is  not  a  crime  which  includes  an  assault,  and, 
on  an  indictment  for  such  a  burglary,  the  defendant,  it  was  ruled, 
could  not  be  convicted  of  an  assault  under  the  statute.  [Alderson,  B. 
— -  That  case  was  decided  on  a  right  principle,  but  it  was  a  wrong 
decision.]  In  the  present  case,  the  substance  of  the  offence  charged 
is  larceny ;  the  prisoners  are  acquitted  of  that,  —  can  you  find  them 
guilty  of  matter  of  aggravation  ?  At  common  law,  on  an  indictment 
For  felony,  a  prisoner  could  not  be  found  guilty  of  misdemeanor. 
The  statute  was  made  to  meet  this  case ;  but  you  might  have  had 
fifty  counts  for  felony,  one  for  robbery,  a  second  for  assault  with  intent 
to  commit  a  robbery,  a  third  for  larceny,  and  so  on.  The  jury,  instead 
of  acquitting  of  the  felony,  —  that  is,  all  felonies  included  in  the  in- 
dictment, (which  is  the  case  contemplated  by  the  7  Will.  4,  &  1  Vict, 
c.  85,  s.  11,) — and  finding  the  prisoners  guilty  of  a  misdemeanor, 
have  acquitted  the  prisoners  of  the  felony  charged,  and  have  found 
them  guilty  of  a  felony  which  is  not  charged  in  the  indictment  Vail* 
dercomb's  Case,  2  Leach's  C.  C.  716. 

Dearsley  appeared  for  the  prisoner  Ackroyd.  What  did  this  in- 
dictment charge,  —  one  felony, or  more  than  one  felony?  There  was 
but  one  count,  and,  therefore,  if  it  contained  more  than  one  charge 
of  felony,  it  was  bad  for  duplicity.  [Jervis,  C.  J.  —  On  an  indict- 
ment for  house-breaking,  a  party  may  be  convicted  of  larceny.]  The 
charge  in  the  indictment  is  robbery:  the  jury  have  acquitted  the 
prisoner  of  that,  and  have  found  him  guilty  of  assault  with  intent 
to  rob,  which  is  another  felony.  [Alder&on,  B. —  The  question  is, 
Is  that  latter  felony  expressly  charged  in  the  indictment  ?]  If  the 
very  essence  of  a  felonious  assault  be  the  intent,  the  intent  must  be 
laid ;  yet  here  that  which  is  the  essence  of  the  charge  is  not  mentioned 
i  the  indictment.  It  was  quite  competent  for  the  jury  to  have  found 
a  common  assault,  but  they  have  found  a  felony.  [Piatt,  B.  —  In 
house-breaking  you  strike  out  part  of  the  indictment,  and  the  prisoner 
is  convicted  of  larceny.]  Yes ;  because  enough  remains  in  the  in- 
dictment, after  the  charge  of  house-breaking  is  struck  out ;  but  here, 
if  the  felony  with  which  the  prisoner  is  charged  be  struck  out,  no 
felony  remains.  There  ought  to  have  been  an  averment  that  the 
prisoner  committed  an  assault  with  intent  to  commit  a  robbery.  Is 
that  crime  charged  in  the  indictment?  It  is  not.  Have  the  jury 
found  him  guilty  of  felony  ?  They  have.  If  the  jury  can  find  a  man 
guilty  of  a  felony  not  in  the  indictment,  then,  on  an  indictment  for 
burglary,  they  may  find  a  man  guilty  of  murder.  [Alderson,  B. — 
The  jury  have  found  not  guilty  of  robbery.  Why  should  not  the 
prisoner  be  convicted  of  an  assault?    Jervis,  C.  J.  —  Make  up  the 
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record,  —  not  guilty  of  robbery,  —  guilty  of  a  felonious  assault  not 
included  in  the  indictment;  what  judgment  is  the  Court  to  give? 
Alderson,  B.  —  The  statute  says  the  jury  may  find  the  prisoner  guilty 
of  assault]  Yes;  but  the  jury  have  acquitted  of  felony.  [Jervis, 
C.  J.  —  Of  the  felony.]  That  is,  of  every  felony  charged.  The  word 
"assault"  is  employed  in  the  stat.  7  Will.  4,  &  1  Vict  c  85,  s.  11,  in 
contradistinction  to  "  felony,"  and  clearly  points  to  a  misdemeanor. 
[  Williams,  J.  —  If  it  was  not  meant  to  apply  to  a  misdemeanor,  the 
statute  was  not  wanted.] 

Hall  now  appeared  for  the  Crown.     The  statute  provides,  that 
where  the  crime  charged  shall  include  an  assault  against  the  person, 
it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault     It  is  perfectly  clear,  that  no  person  can 
be  robbed  violently  without  an  assault  on  the  person.     The  statute 
says  that  it  shall  be  lawful  to  acquit  of  the  felony  charged,  and  to 
find  the  prisoner  guilty  of  assault ;  the  statute  makes  no  distinction 
between  assaults  which  are  felonies  and  assaults  which  are  not    The 
statute  applies  to  the  present  case,  as  the  word  "  assault "  is  employed 
without  any  qualification.     If  the  prisoners  were  to  be  indicted  again 
for  felonious  assault,  they  could  plead  autrefois  acquit  as  to  the  minor 
offence.     [Alderson,  B.  —  A  person  has  been  indicted  for  assault  with 
intent  to  commit  a  rape ;  he  has  been  acquitted,  and  has  then  been  in- 
dicted again  for  rape.     OverencL  —  In  the  case  of  the  Barnard  Castle 
murder,  the  parties  were  acquitted  of  the  murder,  but  were  again  put 
on  their  trial  on  a  charge  of  robbery,  though  arising  out  of  the  same 
transaction.    Alderson,  B.  —  The  indictment,  if  properly  drawn,  would 
have  had  a  count  for  assault  with  intent  to  rob.]    The  indictment  was 
not  drawn  by  counsel.    [Alderson,  B.  —  I  know  that  it  was  not  drawn 
by  the  bar ;  and,  because  indictments  are  not  properly  drawn,  all  the 
expense  and  trouble  of  the  present  case  is  the  result,  while  the  law  gets 
the  discredit  of  it]    Reg.  v.  Walker,  2  Moo.  &  R.  446.    [Jervis,  C.  X — 
That  case  is  in  favor  of  the  prisoners.]     In  the  case  of  Reg.  v.  Gould, 
9  Car.  &  P.  364,  it  was  held,  that  an  acquittal  on  an  indictment  for 
murder  committed  in  the  perpetration  of  a  burglary,  on  which  the 
prisoner  might   have  been  convicted  of  manslaughter,  or  even  of 
assault,  would  be  an  answer  to  the  indictment  for  burglary  with  vio- 
lence.    In  the  case  of  Reg.  v.  Neale,  1  Den.  C.  C.  36,  which  was  an 
indictment  under  the  9  Geo.  4,  c.  31,  s.  17,  for  carnally  knowing  a  girl 
above  ten  and  below  twelve  years,  the  evidence  proved  a  rape,  yet 
the  indictment  for  misdemeanor  was  upheld.     [Alderson,  B.  —  There 
there  was  a  separate  statute,  making  the  offence  a  misdemeanor.] 
This  is  good  conviction  of  assault.     The  statute  does  not  distinguish 
between  assaults  felonious  and  not  felonious.     The  jury  have  added 
something  impertinently  to  their  verdict,  which  they  had  no  more 
power  to  add  than  if  they  had  said  that  the  prisoners  were  guilty  of 
bribery ;  but  that  does  not  vitiate  the  verdict     Something  has  been 
said  as  to  duplicity :  the  practice  of  having  different  counts  in  an  indict- 
ment is  quite  a  modern  invention,  —  not  earlier  than  the  year  1700. 
Formerly,  any  number  of  felonies  might  have  been  included  in  one 
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indictment,  and  the  indictment  consisted  of  but  one  count.  What 
is  charged  in  this  indictment  ?  First,  it  charges  a  felonious  assault ; 
secondly,  a  violent  taking  of  money  from  the  person.  Rex  v.  Vander- 
comb,  2  Leach's  C.  C.  716.  [Jervis,  C.  J.  —  When  the  taking  animo 
furandi  is  struck  out  of  the  indictment,  what  remains  ?]  Reg.  v. 
Huxley,  Car.  &  M.  596.  If  this  be  a  bad  verdict,  the  Court  will 
award  a  venire  de  novo.  The  stat  11  &  12  Vict.  c.  78,  authorizes 
this  Court  to  make  "  such  order  as  justice  may  require." 

Overend  replied. 

The  Judges  retired  for   consultation,  and  after  a  short  time  re- 
turned into  Court     The  judgment  was  then  delivered  by 

Jervis,  C.  J.  I  am  of  opinion  that  in  this  case  the  finding  of  the 
jury  does  not  justify  the  conviction,  and  that  the  result  is,  that  the 
judgment  must  be  arrested.  The  case  may  be  considered  in  two 
points  of  view :  first,  without  reference  to  the  statute  of  Victoria ; 
secondly,  with  regard  to  the  effect  of  that  statute.  Taking  it  in  the 
first  point  of  view,  it  is  contended  that  the  finding  of  the  jury  finds  a 
felony  legally  included  in  the  indictment,  and  that  therefore  the  pris- 
oner might  properly  be  convicted  of  it  at  common  law.  But  I  think 
that  is  not  a  correct  view  of  the  case.  In  order  to  convict  a  prisoner 
of  a  felony,  not  a  felony  primarily  charged  in  the  indictment,  it  is 
necessary  that  the  minor  felony  should  be  substantially  included  in 
the  indictment.  Thus,  an  indictment  for  burglary  includes  an  indict- 
ment for  house-breaking,  and  generally  also  for  larceny,  and  the  pris- 
oner on  this  may  be  found  guilty  of  one  or  other  of  these  felonies. 
But  on  an  indictment  for  burglary,  and  for  breaking  and  entering  a 
house  and  stealing,  the  prisoner  cannot  be  found  guilty  of  breaking 
and  entering  a  house  with  intent  to  steal.  That  is  shown  by  Vander- 
comVs  Case.  The  true  way  to  look  at  the  case  is  to  strike  out  that 
portion  of  the  indictment  which  is  not  proved,  and  then  see  what  is 
the  offence  that  is  found.  The  jury  in  this  case  have  struck  out  the 
robbery  and  that  the  prisoner  did  violently  seize,  take,  and  carry  away 
the  goods,  and  have  left  the  assault  only.  It  is  said  that  as  the  indict- 
ment contains  the  technical  word  "  rob,"  and  that  word  includes  in  it 
the  intent  of  robbing,  therefore  this  indictment  contains  a  charge  of 
assault  with  intent  to  rob ;  but  the  expression  "  rob  "  the  goods  is  not 
very  correct,  and  the  inaccurate  use  of  the  word  will  not,  I  conceive, 
have  the  effect  contended  for.  I  think,  therefore,  that  the  conviction 
cannot  be  sustained  as  a  conviction  of  felony,  because  there  is  not  on 
the  face  of  the  indictment  the  felony  which  the  jury  have  found.  If 
that  be  so,  can  the  prisoner  be  convicted  of  the  assault  under  the  stat. 
1  Will.  4,  &  1  Vict  c.  85,  s.  11  ?  The  statute  says,  that  "  when  the 
crime  charged  shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a  verdict  of  guilty 
of  assault"  That  does  not  mean  in  every  case  in  which  upon  the 
face  of  the  indictment  an  assault  is  alleged,  but  only  where  the  offence 
or  felony  charged  legally  and  technically  includes  an  assault ;  as,  for 
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instance,  in  murder  by  violence,  and  the  like ;  but  when  the  felony 
charged  does  not  of  itself  include  an  assault,  as  in  the  case  of  burglary 
with  intent  to  steal,  or  arson,  alleging  an  assault  in  the  indictment 
will  not  bring  the  case  within  the  statute.  If  the  crime  charged 
legally  includes  an  assault  against  the  person,  a  jury  may  acquit  of 
the  felony,  and  find  the  prisoner  guilty  of  the  assault  That  means 
of  an  assault  with  the  ordinary  legal  incidents  of  an  assault;  and 
such  assault  is  made  punishable  with  three  years'  imprisonment 
Here  the  jury  have  found  the  prisoner  guilty  of  an  assault  with  intent 
to  rob.  The  consequence  is,  that  when  the  record  is  made  up,  there 
will  be  this  state  of  things :  an  indictment  for  robbery,  which  includes 
robbery  and  assault,  a  verdict  not  guilty  of  robbery,  but  guilty  of  an 
assault  with  intent  to  rob,  that  is,  guilty  of  a  felony  not  charged  in 
the  indictment  There  is,  therefore,  no  finding  upon  the  record  which 
can  warrant  judgment  being  given.  It  is  the  case  of  an  indictment 
with  a  wrong  finding  and  no  verdict.  The  judgment,  therefore,  must 
be  arrested.  The  order  of  the  Court  will  be,  that  the  prisoners  must 
be  discharged  from  this. conviction ;  but  I  shall  not  send  the  certificate 
down  for  some  days.  In  the  mean  time  the  magistrates  may  take 
the  depositions  again,  and  the  prisoners  may  be  tried  at  the  next  As- 
sizes on  an  indictment  for  the  assault,  with  intent  to  rob.  There  can 
be  no  plea  of  autrefois  acquit,  as  there  is  no  judgment  on  the  record. 
The  rest  of  the  Court  concurred.  —  Conviction  reversed,1 


1  This  decision  seems  to  rest  upon  the 
ground,  that  where  an  indictment  alleges 
a  felony  which  the  jury  fail  to  find,  they 
cannot,  under  stat  4  Will.  4,  &  1  Vict. 
c.  85,  s.  1 1,  return  a  verdict  of  guilty  of 
another  felony,  but  only  of  a  misdemeanor. 

In  Massachusetts,  by  Rev.  Stat.  c.  137, 
s.  11,  any  person  indicted  for  a  felony,  if 
acquitted  by  the  verdict  of  part  of  the 
offence  charged,  may  be  convicted  of  the 
residue  thereof,  and  such  person  shall  be 
adjudged  guilty  of  the  offence  "  substan- 


tially charged  by  the  residue  of  such  indtd- 
ment"  Under  this  statute,  a  person  in- 
dicted for  rape  may  be  convicted  of  an 
assault  and  battery.  Commonwealth  v. 
Drum,  19  Pick.  479.  So  may  one  in- 
dicted for  manslaughter.  Idem.  And  one 
indicted  for  rape  upon  his  own  daughter 
may  be  convicted  of  incest,  the  jury  find- 
ing the  illicit  connection,  but  not  that  it 
was  against  the  will  of  the  daughter. 
CommomoeaUh  v.  Goodhue,  2  Metcalf,  193. 


CASES 


ARGUED   AND   DETERMINED 

IN  THB 

ECCLESIASTICAL    COURTS 

AT 

DOCTORS'  COMMONS; 


DURING   THE   YEARS   1850   AND    1851. 


tffltttt     Q{     QLtttytB. 
Gorham  v.  The  Bishop  of  Exeter*1 

February  17  and  27 ;  March  1,  3,  6,  8  and  9 ;  and  August  1, 1649. 

Doctrine  of  the  Church  —  Efficacy  of  Baptism  of  Infants. 

A  clerk,  in  his  examination  previous  to  institution  by  the  diocesan,  stated  that  he  did  not 
hold  the  doctrine  that  every  infant  is  absolutely  and  unconditionally  regenerated  by  the 
Holy  Spirit  in  and  by  water  baptism  duly  administered ;  and  the  diocesan  refused  to  in- 
stitute him  by  reason  of  his  unsoundness  m  doctrine :  — 

Held,  that  the  diocesan  was  justified  in  so  refusing. 

This  was  a  proceeding  by  duplex  querela.  The  only  evidence  be- 
fore the  Court  was  a  book  brought  in  on  behalf  of  the  bishop,  which 
was  published  by  Mr.  Gorham,  and  contained  the  questions  and  an- 
swers of  each  party  in  the  course  of  the  examination.  The  accuracy 
of  the  book,  so  far  as  the  questions  and  answers  were  concerned,  was 
admitted,  and  the  argument  raised  was,  whether  the  answers  given 
by  Mr.  Gorham  showed  his  soundness  or  unsoundness  on  the  doctrine 
of  baptismal  regeneration  of  infants,  and  whether,  consequently,  the 
bishop  was  or  was  not  justified  in  refusing  to  institute  him  to  a  ben- 
efice. The  particulars,  so  far  as  they  seem  necessary  for  the  purpose 
of  this  report,  are  stated  in  the  judgment. 

Addams  and  Robinson,  for  the  bishop.  Our  position  is,  that,  accord- 
ing  to  the  doctrine  of  the  Church  of  England,  baptismal  regeneration 
is  also  spiritual  regeneration  to  all  who  in  mature  age  receive  baptism 
rightly ;  and,  in  respect  of  infants,  that  baptismal  regeneration  is  also 
spiritual  regeneration  simply.  But  the  other  side  compare  the  two 
cases ;  and,  in  order  to  escape  from  the  determinate  meaning  of  the 
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words  in  the  ritual,  they  rely  upon  the  articles,  and  contend  that  worthi- 
ness of  reception  is  necessary  in  all  cases,  irrespective  of  age,  in  order  to 
the  efficacy  of  baptism.  But  on  this  point  the  articles  must  not  be  taken 
alone,  but  in  conjunction  with  the  services  in  the  Prayer-book ;  and 
then  the  doctrine  of  the  church  will  be  found  to  be  as  we  have  put  in, 
and  it  is  recognized  to  be  such  by  the  whole  stream  of  authorities. 
[They  referred  to  the  Service  for  Infant  Baptism,  the  Catechism,  the 
Confirmation  Service,  and  Articles  25  and  27,  as  these  are  severally 
commented  upon  in  the  notes  to  Mant's  Prayer-book,  and  compared 
these  offices  and  articles  in  the  present  Book  of  Common  Prayer  with 
the  corresponding  offices  in  the  earlier  books  and  articles.  They  also 
cited  Jewel's  Defence  of  the  Apology,  219,  ed.  1609 ;  Jewel,  Of  Pri- 
vate Mass,  20,  262,  266  ;  Hooker,  b.  5,  c.  57,  66 ;  Taylor's  Treatise 
on  Baptism,  in  his  Life  of  Christ ;  Waterland  on  Justification,  and 
Antiquity  of  Baptism ;  Pearson  on  the  Creed ;  the  Savoy  Conference, 
Cardw.  Conf.  c.  6,  7 ;  the  King's  Book ;  the  Bishop's  Book ;  Cran- 
mer's Last  Disputation,  in  the  Acts  and  Monuments;  Lawrence's 
Bampton  Lectures,  1804,  2d  and  8th  Sermons ;  Beveridge,  Sermon 
19,  and  on  the  Thirty-nine  Articles ;  Barrow  on  the  Doctrine  of  the 
Sacraments ;  Homilies  —  of  Salvation,  against  Swearing,  for  Repair- 
ing of  Churches,  of  Common  Prayer,  and  the  Sacraments,  of  the 
Resurrection;  Bing.  Antiq.  b.  11,  c.  1,  s.  10;  Heylin's  Life  of 
Laud,  32, 190.] 

Bayford  and  Deane,  contra.  The  articles  are  precise  and  distinct 
If  there  be  any  difference  between  the  articles  and  the  ritual,  the  for- 
mer must  govern ;  btit  there  is  no  difference,  for,  comparing  the  sev- 
eral offices  in  the  Prayer-book,  the  language  of  each  will  be  found 
hypothetical  or  charitable,  and  may  be  reconciled  with  the  more  dog- 
matic words  of  the  articles.  The  authorities,  from  Cranmer  down  to 
the  last  century,  distinguish  spiritual  from  baptismal  regeneration  in 
every  case.  Therefore,  if  Mr.  Gorham  is  unsound,  those  eminent 
persons  were  unsound  too ;  but  as  they  were  not  unsound,  Mr.  Gor- 
ham is  also  sound,  for  he  holds  their  opinions.  [They  cited  the  three 
Services  of  Baptism ;  the  Church  Catechism ;  the  Confirmation  Ser- 
vice ;  the  Burial  Service ;  the  Service  for  the  Visitation  of  the  Sick ; 
the  notes  to  Mant's  Prayer-book ;  Burnet,  Rogers,  and  Tomline  on 
the  Thirty-nine  Articles ;  Hall's  Olde  Religion ;  Whitgift's  Defence 
of  the  Answer  to  the  Admonition,  Preface,  and  pp.  179, 523, 621, 738 ; 
Prideaux's  Fasciculus  Controversiarum  Theologicarum,  Dedication, 
and  p.  240 ;  Stillingfleet's  Unreasonableness  of  Separation,  s.  1,  p,  11 ; 
Reformatio  Legum,  De  Baptismo,  c.  18 ;  The  Institution  of  a  Chris- 
tian Man ;  Cranmer's,  Calvin's,  and  Nowell's  Catechisms ;  Cranmer's 
Treatise  on  the  Sacraments ;  P.  Martyr's  Lectures  on  the  Epistles  to 
the  Corinthians ;  Burr's  Scripta  Anglicana,  477,  655 ;  Homilies  — 
of  the  Salvation  of  Mankind,  of  Faith,  on  Charity,  on  Common  Prayer, 
of  the  Worthy  Receiving  and  Reverent  Estimating  of  the  Sacraments, 
and  for  Whit-Sunday.  They  also  cited  the  following  authorities  from 
the  Parker  Society  editions :  Zurich  Letters,  vol.  1,  pp.  100, 135, 169, 
293 ;  vol.  2,  p.  73 ;  Philpof  s  Works,  45,  153 ;  Latimer,  202 ;  Ridley, 
56 ;  Hooper,  74, 129,  523 ;  Becon,  173,  203,  207,  214 ;  Coverdale,  80, 
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411 ;  Calfhill,  215 ;  Grindal,  63 ;  Sandys,  87, 190,  303.  Also  Cardw. 
Synod.  2,  p.  562 ;  Bullinger's  Decades  —  of  Sacraments,  of  Baptism ; 
Nowell's  Catechism,  p.  iv ;  Richmond's  Selection  from  the  Fathers, 
vol.  2,  pp.  30,  135 ;  Davenant's  Lectures  upon  the  Epistle  to  the  Co- 
lossians,  208 ;  Abbot's  Reply  to  a  Treatise  on  the  Loss  of  Justification 
and  Grace;  Whitaker's  Prcelectiones  de  Sacramentis;  Benefield's 
Tract,  The  Sin  against  the  Holy  Ghost  Discovered;  Barlow's  De- 
fence of  the  Articles  of  the  Protestant  Religion ;  Carleton's  Exami- 
nation of  Montague's  Appeal ;  Babington's  Notes  on  Genesis,  53 ; 
Beveridge,  Sermon  19 ;  Usher's  Sum  and  Substance  of  the  Christian 
Religion,  407, 420 ;  Sharp,  Sermon,  13,  on  Regeneration ;  Nicholson's 
Exposition  of  the  Catechism  of  the  Church  of  England ;  Andrews's 
Library  of  Anglo-Catholic  Theology,  vol.  3,  p.  248 ;  Hopkins's  Doc- 
trine of  the  Two  Sacraments ;  Cooper,  Sermon  2 ;  Geste's  Life  and 
Character,  116 ;  Bridge's  Defence  of  the  Government  Established  in 
the  Church  of  England,  482 ;  Fulke's.  Defence  of  the  English  Trans- 
lation of  the  Bible,  (Parker  Society  edition,)  450;  Mayer's  Cate- 
chism, ed.  1630 ;  Hooker's  Discourse  of  Justification,  (Keble's  edition,) 
3,  488,  and  Polity,  b.  5,  ss.  60,  64 ;  Jewel's  Treatise  on  the  Sacra- 
ments, (Parker  Society  edition,)  1099,  1101,  1105,  1108;  Jewell's 
Controversy  with  Harding,  519,  757;  Taylor's  Treatise  on  Baptism, 
in  his  Life  of  Christ ;  Reeling's  Lit.  Brit  251 ;  Wheatley  on  the  Com- 
mon Prayer,  c.  7,  s.  4;  Cardw.  Conf.  156;  Bing.  Antiq.  b.  11,  c.  2, 
s.  4;  Pearson  on  the  Creed,  (Oxford  edition,  1833,)  591 ;  Barrow  on 
the  Unity  of  the  Church,  s.  5 ;  Toml.  Theology,  On  the  Liturgy  of 
the  Church ;  Burn.  -Reform,  vol.  2,  part  11,  p.  463.  The  stats.  1  feliz. 
c.  2 ;  13  Eliz.  c.  12';  14  Car.  2,  c.  4 ;  and  23  Geo.  2,  c  28,  were  referred 
to,  as  showing  the  Thirty-nine  Articles  to  be  the  standard  of  doctrine; 
the  6th,  7th,  and  8th  Canons  of  Sess.  7  of  the  Council  of  Trent ;  the 
Constitution  of  Clement  in  the  Council  of  Vienna,  1st  tit  c.  11 ;  and 
Burnet  on  the  Twenty-seventh  Article,  with  reference  to  the  opus 
operatum.] 

Addams,  in  reply.  The  articles  must  be  construed  by  the  ritual, 
(Conybeare  on  Subscription;  Stillingfleet's  Eccl.  Cas.  vol.  1,  p.  120; 
Burnet's  Pastoral  Care,  c  6,)  especially  in  the  Church  of  England, 
which  uses  prayers  in  a  language  understood  by  the  common  people. 
The  doctrine  of  the  Church  of  England  is  at  variance  with  that  of 
Calvin,  for  in  the  catechism  the  belief  is  not  in  election,  in  the  Calvin- 
istic  sense,  but  the  universal  election,  or  redemption  of  mankind. 
No  Romish  writer  attributes  heterodoxy  to  the  Church  of  England 
with  respect  to  baptism.  The  private  sense  of  the  reformers  can  be 
of  little  effect  where  it  does  not  agree  with  the  public  sense  and  teach- 
ing of  the  church ;  and  their  opinions,  if  carefully  studied,  and  not 
taken  from  isolated  passages  chosen  for  a  purpose,  will  be  found  con- 
sistent with  the  doctrine  of  spiritual  regeneration.1 

1  The  arguments  on  both  sides  were  of  great  length,  bat,  as  it  will  be  seen  that 
the  judgment  confined  the  case  within  very  narrow  limits,  it  does  not  appear  desir- 
able to  give  the  arguments  at  greater  length,  or  refer  to  more  of  the  authorities  cited. 
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Sir  H.  Jennbr  Fust.  The  case  on  which  the  Court  is  called  to 
decide  has  been  most  ably  and  elaborately  argued  in  the  early  part 
of  the  year.  The  nature  of  the  question  to  be  decided,  the  vast  body 
of  learning  which  was  brought  into  the  discussion,  and  the  important 
bearing  which  the  decision  will  most  probably  have  on  the  interest 
of  the  church  and  on  religion,  have  created  more  than  an  ordinary 
degree  of  interest  in  the  matter ;  and,  as  might  well  be  imagined,  have 
created  a  corresponding  amount  of  anxiety  and  sense  of  responsibility 
in  the  mind  of  the  Court  Greatly  is  it  to  be  lamented  when  any 
difference  of  religious  opinion  arises  between  members  of  the  same 
body ;  but  still  more  is  it  to  be  lamented  when  the  parties  litigant 
before  the  Court  stand  in  the  relation  of  a  beneficed  clergyman  and 
his  diocesan.  But  it  is  useless  to  indulge  in  observations  of  this 
kind —  it  is  now  too  late  to  derive  any  advantage  from  them ;  for  the 
case  has  arrived  at  such  a  stage  as  absolutely  requires  the  Court  to 
pronounce  its  decision.  I  must  refer  briefly  to  the  history  of  the  case. 
The  circumstances  are  these :  — 

The  Rev.  Mr.  Gorham,  aji  ordained  minister  of  the  Church  of  Eng- 
land, a  Bachelor  of  Divinity,  was  presented  to  the  vicarage  of  St  Just, 
in  January,  1846,  by  the  Lord  Chancellor.  On  that  occasion,  Mr. 
Gorham,  on  presenting  himself  for  institution  by  the  bishop,  produced 
such  testimonials,  as  to  his  learning,  ability,  moral  conduct,  and  sound 
religious  principles,  that  the  bishop  did  not  think  it  necessary  to  subject 
him  to  any  personal  examination,  with  a  view  to  ascertain  the  correct- 
ness of  the  testimonials  with  which  he  had  been  furnished.  Mr.  Gor- 
ham accordingly  entered  on  the  duties  of  the  benefice,  which  he  still 
continues  to  hold ;  but  circumstances  occurred  which  made  it  desira- 
ble for  him  to  change  that  living  for  another,  and  accordingly  he  was 
presented  by  the  present  Lord  Chancellor  to  the  vicarage  of  Bramp- 
ford  Speke,  in  the  County  of  Devon,  and  in  the  same  diocese  as  his 
parish  of  St  Just.  That  presentation  bore  date  the  2d  December, 
1847,  and  on  the  6th  of  that  same  month  Mr.  Gorham  wrote  to  the 
Bishop  of  Exeter,  requesting  his  lordship  to  appoint  an  early  day  for 
his  admission  to  the  benefice,  and  suggesting  that,  as  he  was  not  re- 
moving into  another  diocese,  neither  his  testimonials  nor  the  exhibition 
of  his  letters  of  orders  were  requisite ;  but  at  the  same  time  saying  he 
should  cheerfully  comply  with  his  lordship's  wishes,  in  that  respect, 
as  fax  as  was  practicable. 

An  interchange  of  letters  took  place  between  Mr.  Gorham  and  the 
bishop's  secretary,  Mr.  Barnes,  to  which  it  is  not  necessary  further 
to  refer  than  to  state,  that  the  bishop  declined  to  institute  Mr.  Gorham 
to  the  living  of  Brampford  Speke  until  he  had  had  an  opportunity  of 
satisfying  himself  of  Mr.  Gorham's  fitness  for  the  charge.  That  de- 
termination on  the  part  of  the  bishop  appears  to  have  originated  in 
certain  expressions  made  use  of  by  Mr.  Gorham  in  the  course  of  his 
correspondence  with  his  lordship.  The  bishop,  whether  rightly  or 
wrongly,  conceived  doubts  as  to  the  soundness  of  Mr.  Gorham's  re- 
ligious opinions,  and  more  especially  with  respect  to  his  views  on 
baptism.  Whether  the  suspicions  of  the  bishop  had  any  sufficient 
foundation  or  not  is  immaterial  to  the  question,  the  fact  being  that 
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the  examination  of  Mr.  Gorham  did  take  place ;  and  the  result  of  that 
examination  forms  the  subject  of  the  inquiry  now  before  the  Court 
It  may  be  proper  to  state,  however,  that  the  Lord  Chancellor,  in  the 
exercise  of  the  patronage  of  the  Crown  which  was  vested  in  him  by 
virtue  of  his  high  office,  very  properly  required  that  the  intended 

}>resentees  to  benefices  within  his  gift  should  produce  testimonials 
rom  three  beneficed  clergymen  of  the  neighborhood  in  which  they 
resided,  and  such  testimonials  should  be  countersigned  by  the  bishop 
of  the  diocese.  Mr.  Gorham,  having  obtained  his  testimonials  from 
three  beneficed  clergymen,  as  required,  forwarded  them  to  the  bishop 
for  his  counter  signature.  His  lordship  did  not  think  fit  to  comply 
with  that  request,  but  signified  to  the  Lord  Chancellor  the  doubt  he 
entertained  concerning  the  soundness  of  Mr.  Gorham's  religious  views 
upon  certain  points  of  doctrine ;  and  accordingly,  on  the  margin  of 
the  testimonial,  the  bishop  inserted  these  observations :  "  The  clergy- 
men who  have  subscribed  this  testimonial  are  highly  respectable ;  but, 
as  I  consider  the  bishop's  counter  signature  of  such  a  document,  if  it 
be  unaccompanied  by  any  remark,  as  implying  his  own  belief  that 
the  party  to  whom  it  relates  '  has  not  held,  written,  or  taught  any 
thing  contrary  to  the  doctrine  or  discipline  of  the  United  Church  of 
England  and  Ireland;'  and  as  my  own  experience  unfortunately  at- 
tests, that  the  Rev.  George  Cornelius  Gorham  did,  in  the  course  of 
last  year,  in  correspondence  with  myself,  hold,  write,  and  maintain 
what  is  contrary  to  the  discipline  of  the  said  church ;  and  as  what  he 
further  wrote  makes  me  apprehend  that  he  holds  also  what  is  contrary 
to  its  doctrine,  I  cannot  conscientiously  countersign  this  memorial." 
That  testimonial  was  dated  the  12th  August,  1847 ;  it  was  signed  by 
three  beneficed  clergymen,  who  said :  "  We  have  had  opportunities 
of  observing  his  (Mr.  Gorham's)  conduct,  and  during  the  whole  of 
that  time  we  verily  believe  that  he  lived  piously,  soberly,  and  hon- 
estly; nor  have  we  at  any  time  heard  any  thing  to  the  contrary 
thereof,  nor  hath  he  at  any  time,  as  far  as  we  know  or  believe,  held, 
written,  or  taught  any  thing  contrary  to  the  doctrine  or  discipline  of 
the  United  Church  of  England  and  Ireland." 

The  bishop,  therefore,  thought  it  right  to  apprise  the  Lord  Chan- 
cellor, that,  in  his  opinion,  Mr.  Gorham  held  opinions,  on  some  sub- 
jects, that  were  contrary  to  the  doctrines  as  well  as  the  discipline  of 
the  Church  of  England ;  and  he  thought  it  right  that  he  should  not 
allow  those  testimonials  to  go  to  the  Lord  Chancellor  without  ex- 
pressing his  opinion  of  the  unfitness  of  Mr.  Gorham  for  the  office  to 
which  he  was  to  be  appointed.  The  testimonial,  so  marked,  was  then 
forwarded  to  Mr.  Gorham,  and  some  correspondence  seems  to  have 
taken  place  between  that  gentleman  and  the  bishop ;  the  result  of 
which,  however,  was,  that  the  bishop  declined  to  take  any  other 
course  than  that  which  he  had  adopted.  On  that  refusal,  Mr.  Gor- 
ham communicated  the  whole  of  the  circumstances  to  the  Lord 
Chancellor  by  letter.  The  Lord  Chancellor,  having  fully  considered 
the  statements  contained  in  those  letters,  together  with  the  testimo- 
nial and  the  bishop's  writing  on  the  margin,  in  that  same  month  an- 
nounced to  Mr.  Gorham  that  he  proposed  to  sign  the  fiat  for  his 
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presentation,  notwithstanding  the  absence  of  the  bishop's  counter 
signature  to  the  testimonial,  declining,  however,  to  enter  into  the 
question  which  had  arisen  between  Mr.  Gorham  and  the  bishop ;  and 
on  the  same  day,  he,  the  Lord  Chancellor,  wrote  to  the  bishop,  saying 
he  thought  it  right  to  sign  the  presentation ;  adding,  that,  having 
been  furnished  with  testimonials  which  were  perfectly  satisfactory,  he 
was  satisfied  it  was  his  duty  to  do  so,  without  deciding,  or  even  en- 
tering into,  the  controversy.  As  to  the  propriety  of  the  decision 
come  to  by  the  Lord  Chancellor,  there  cannot  be  two  opinions.  As 
the  representative  of  the  Crown,  in  the  dispensation  01  church  pat- 
ronage, he  deemed  it  right  to  satisfy  himself,  by  the  best  means  in 
his  power,  of  the  qualification  of  the  person  to  be  presented  to  the 
benefice;  and  having  received  highly  satisfactory  testimonials,  al- 
though they  were  unaccompanied  by  the  counter  signature  of  the 
bishop,  his  lordship,  rightly  and  wisely,  if  I  may  be  allowed  so  to 
speak,  —  considering  that  whatever  power  the  law  gave  the  bishop 
over  the  appointment  must  follow  the  presentation,  —  signed  the 
presentation,  and  sent  it  to  the  bishop,  who  thereupon  declined  to  in- 
stitute Mr.  Gorham  until  he  had  been  subjected  to  an  examination. 
Whether  the  bishop  exercised  his  discretion  wisely,  is  beside  the 
question  the  Court  has  to  determine ;  yet,  at  the  same  time,  it  may 
at  least  admit  of  a  doubt  whether  the  bishop  was  not  justified  in 
considering  his  counter  signature  of  the  testimonial  as  affirming 
something  more  than  the  mere  respectability  of  the  clergymen  by 
whom  such  testimonial  was  signed. 

The  examination  commenced  on  the  17th  December,  1847 ;  it  was 
continued  on  the  18th,  20th,  21st,  and  22d  days  of  the  same  month, 
and  after  an  interruption  of  some  duration,  the  examination  was  re- 
newed on  the  8th  March,  1848 ;  it  was  continued  on  the  9th,  and  it 
was  finally  terminated  on  the  10th.  On  the  11th  of  that  month,  Mr. 
Gorham  was  informed  that  the  bishop  would  decline  to  institute  him 
to  the  living  of  Brampford  Speke ;  and,  on  the  20th  March,  formal 
notice  was  delivered  to  him,  assigning  the  reasons  for  the  refusal  of 
the  bishop  to  be,  that  Mr.  Gorham  held  unsound  doctrines.  There 
the  matter  rested  until  June,  1848,  when  a  monition  issued  out  of  the 
registry  of  this  Court  on  behalf  of  Mr.  Gorham.  In  that  monition 
it  was  stated  that  he,  Mr.  Gorham,  had  been  presented  to  the  living 
of  Brampford  Speke ;  that  he  had  offered  himself  to  the  bishop  for 
institution ;  that  he  was  prepared  to  subscribe  the  articles  required 
by  the  36th  canon,  and  make  the  declarations  required  by  the  Act  of 
Uniformity,  and  to  take  all  the  necessary  oaths  which  the  law  re- 
quired ;  that  although  he,  Mr.  Gorham,  was  fully  qualified,  by  age, 
by  learning,  and  by  the  purity  of  his  life,  to  be  instituted  to  the  living, 
yet,  nevertheless,  tne  Lord  Bishop  of  Exeter,  who  was  well  acquainted 
with  all  the  premises,  and  therefore  ought  to  have  admitted  him  to  the 
aforesaid  vicarage,  or  parish  church,  declined  and  refused  to  do  right  and 
justice  in  that  behalf,  &c.  The  tenor  of  the  monition  was  to  call  upon 
the  bishop  to  institute  Mr.  Gorham,  within  a  certain  time  specified, 
into  the  vicarage,  or  to  show  cause  why  he  should  not  be  instituted. 

The  bishop  appeared  to  the  monition  by  proctor,  and  prayed  to  be 
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heard  on  his  petition,  the  object  being  to  state  the  grounds  on  which 
the  bishop  justified  his  refusal  to  institute  Mr.  Gorham.  To  that  pe- 
tition Mr.  Gorham  gave  in  his  answer,  and  a  reply  was  then  brought 
in  on  the  part  of  the  bishop.  If  the  proceeding  by  plea  and  proof 
had  been  adopted,  the  Court  would  have  had  less  difficulty.  As  the 
case  stands,  that  which  was  stated  in  the  course  of  the  argument  was 
not  without  foundation  —  that  it  is  impossible  to  collect,  from  the 
manner  in  which  the  examination  had  been  conducted,  what  were  the 
real  opinions  of  Mr.  Gorham  upon  the  subject  of  baptismal  regen- 
eration ;  which  is  the  question  before  the  Court.  The  evidence  pro- 
duced is  most  unsatisfactory,  and  the  way  in  which  it  is  brought  in  is 
still  more  unsatisfactory.  It  consists  of  two  short  affidavits,  and  a 
book  annexed  to  the  act  on  petition,  containing  one  hundred  and  forty- 
nine  questions  addressed  to  Mr.  Gorham,  together  with  his  answers 
to  them,  and  on  which  the  whole  question  before  the  Court  turns. 
Now,  of  itself,  that  can  scarcely  be  considered  in  the  nature  of  evi- 
dence, strictly  speaking ;  yet  the  Court  is  to  labor  through  this  book, 
and  find  its  way  among  these  questions  and  answers,  in  order  to 
come  to  a  decision  whether  Mr.  Gorham's  opinions  are  contrary  to 
the  doctrines  of  the  church.  I  conclude,  however,  from  the  whole,  as  the 
counsel  for  Mr.  Gorham  have  put  it,  that  the  question  between  the  par- 
ties is  as  to  the  efficacy  of  baptismal  regeneration  in  the  case  of  infants 
only.  I,  therefore,  dismiss  from  consideration  altogether  the  question 
of  regeneration  of  adults  by  baptism ;  it  being  admitted  on  the  part 
of  the  bishop,  that,  in  the  case  of  adults,  the  efficacy  of  baptism  de- 
pends on  the  faith  and  repentance  of  the  parties  baptized,  and  on 
the  sincerity  of  their  professions  and  promises.  But,  although  the 
question  was  admitted  to  be  confined  to  this  single  point,  the  doc- 
trines of  adult  and  infant  baptism  are  so  mixed  up  in  the  examina- 
tion, that  it  is  almost  impossible  to  separate  the  two  so  as  to  ascer- 
tain which  part  of  the  argument  applies  to  the  one,  and  which  to  the 
other;  and,  indeed,  Mr.  Gorham  himself  says,  that  the  baptism  of 
adults  and  the  baptism  of  infants  cannot  be  dissevered. 

The  point,  however,  to  which  the  consideration  of  the  Court  must 
be  confined,  is  regeneration  in  the  case  of  infants,  and  on  this  point 
the  Court,  I  repeat,  is  left  to  find  its  way  amongst  the  mass  of  ques- 
tions and  answers  in  the  book,  in  order  to  decide  what  was  the  doc* 
trine  which  Mr.  Gorham  asserted,  and  what  was  the  doctrine  imputed 
to  him.  The  Court,  however,  is  not  called  upon  to  pronounce  an 
opinion  whether  the  doctrine  of  baptismal  regeneration,  in  the  case 
oi  infants,  is  or  is  not  a  clearly  Christian  doctrine.  It  is  not  within 
the  province  of  the  Court  to  institute  an  inquiry  of  that  sort ;  all  the 
Court  is  called  upon  to  do  is,  to  endeavor  to  ascertain  whether  the 
church  has  determined  any  thing  on  this  subject,  and,  having  done  so, 
to  pronounce  its  decision  accordingly.  The  Court  is  bound  to  ad- 
minister the  law  as  it  finds  it  laid  down,  and  not  to  give  any  opinion 
as  to  what  the  law  ought  to  be ;  and  therefore  I  am  most  anxious  it 
should  be  perfectly  understood,  that,  in  the  observations  I  am  about 
to  make,  I  shall  confine  myself  solely  to  the  doctrines  of  the  church, 
so  fax  as  I  am  capable  of  ascertaining  them,  without  any  intention 
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to  attempt  any  scriptural  interpretation.  Now,  the  first  question 
which  presented  itself  to  the  observation  of  the  Court  was,  whether 
the  church  had  pronounced  any  opinion  on  the  point;  and  if  so, 
what  ?  And  this  gave  rise  to  another  question,  From  what  source 
was  the  Court  to  derive  any  information  as  to  the  doctrines  of  the 
Church  of  England  ? 

Now,  the  bishop  of  Exeter  imputed  to  Mr.  Gorham  that  he  held 
and  avowed  opinions,  on  the  subject  of  the  efficacy  of  baptism,  which 
were  opposed  to  the  doctrines  of  the  church,  as  they  were  set  forth  in 
her  articles  and  formulae.  Mr.  Gorham  denied  this,  and  contended 
that  his  opinions  were  in  exact  conformity  with  those  of  the  Church 
of  England,  as  contained  in  her  articles,  and  in  perfect  accordance 
with  the  intentions  of  the  formulas  of  the  church.  Now,  a  great  deal 
of  learning  and  ingenious  argument  has  been  applied  to  the  discus- 
sion of  this  part  of  the  case,  as  was  naturally  to  be  expected  from 
the  bearing  it  might  possibly  have  on  the  ultimate  decision  of  the 
question  by  the  Court.  Mr.  Gorham  declared  that  he  took  his  stand 
principally  on  the  articles,  and  that  he  would  not  be  driven  from 
them ;  that  he  would  go  so  far  only  as  the  church  had  expressed  an 
opinion,  and  that  when  the  church  was  silent  he  would  not  speak. 
Mr.  Gorham,  then,  took  his  stand  on  the  articles  of  the  Church  of 
England.  That  being  so,  the  next  points  to  be  considered  are  the 
questions  addressed  to  Mr.  Gorham  by  the  bishop ;  and  I  think  the 
very  first  question  addressed  by  the  bishop  to  Mr.  Gorham  will  throw 
some  light  on  the  cause  of  the  protracted  length  of  the  examination 
to  which  Mr.  Gorham  has  been  subjected,  and  to  the  very  particular 
and  precise  manner  in  which  the  bishop  was  obliged  to  frame  his 
questions,  in  order  to  obtain  from  Mr.  Gorham  direct  and  specific 
answers  to  them.  The  first  of  those  questions,  which  appears  in 
page  63  of  the  book,  was :  "  Prove  from  Scripture  that  baptism  and 
the  supper  of  the  Lord  are  severally  necessary  to  salvation :  first,  of 
baptism ;  secondly,  of  the  Lord's  supper."  That  was  the  question ; 
that  was  the  mode  in  which  the  bishop  put  the  question,  first,  of  bap- 
tism ;  secondly,  of  the  Lord's  supper.  Here  it  clearly  appeared  that 
the  bishop  had  not  put  the  question  in  the  form  which  would  be  likely 
to  draw  out  a  specific  answer  as  to  the  doctrine  of  the  church  with 
regard  to  the  necessity  of  the  sacraments  of  baptism  and  the  Lord's 
supper. 

Mr.  Gorham  was  perfectly  well  aware  of  the  slip  the  bishop  had 
made,  and  the  learned  counsel  have  taken  advantage  of  that  slip  so 
made  by  the  bishop,  when  they  showed  that  his  lordship  was  obliged 
to  correct  his  error  in  the  next  question.  Now,  to  this  first  question, 
Mr.  Gorham  answered,  and  truly  answered,  "  I  do  not  find  in  Scrip- 
ture that  the  necessity  of  baptism  to  salvation  is  declared  in  terms  so 
absolute  as  this  proposition."  Then  came  a  long  discussion  upon 
the  question  of  baptism,  in  which  Mr.  Gorham  referred  to  the  words 
of  Scripture,  "  Except  a  man  be  born  of  water  and  of  the  Spirit,  he 
cannot  enter  into  the  kingdom  of  God,"  and  said,  "  If  the  allusion  be 
to  baptism,  (which,  however,  had  not  then  been  instituted,)  it  un- 
doubtedly affirms  the  necessity  of  complying  with  that  solemn  insti- 


DURING  THE  YEARS  1850  AND  1851.  609 

Gorham  v.  The  Bishop  of  Exeter. 

tution,  where  no  unavoidable  impediment  intervenes.  Having  been 
ordained  of  Christ,  it  cannot  be  slighted  without  the  awful  conse- 
quences of  disobedience  to  His  express  commands.  But  it  does  not 
appear  to  me,  that  the  being  *  born  of  water,'  and  the  being  *  born  of 
the  Spirit,'  are  so  indissolubly  tied  together  by  this  declaration,  that 
each  is  equally  and  in  the  same  sense  necessary  to  salvation.  This 
view  is  confirmed  by  the  fact,  that  the  expression  *  born  again '  is 
used  in  this  discourse,  in  verses  3,  6,  7,  and  8,  without  any  reference 
to  being  '  born  of  water,'  but  twice  with  express  mention  of  being 
*  born  of  the  Spirit,'  as  the  great  essential  requisite.  It  is  confirmed 
also  by  verses  16  and  17,  where  4  everlasting  life '  and  salvation  are 
positively  connected  with  'belief  in  the  Son  of  God,  without  refer- 
ence to  baptism ;  as  if  for  the  very  purpose  of  showing  that  faith  is 
an  indispensable  and  essential  condition,  but  that  baptism  is  only 
generally  necessary,  a  condition  to  be  dutifully  performed.  Precisely 
the  same  conclusion  must  be  drawn  from  the  terms  used  by  our  Lord 
in  his  express  institution  of  baptism, '  He  that  believeth  and  is  bap- 
tized shall  be  saved.'  (Mark  xvi.  16.)  The  general  connection  be- 
tween the  sign  which  He  has  ordained  for  admission  into  his  church, 
and  the  faith  which  that  sign  certifies,  is  here  distinctly  affirmed. 
But  our  Lord  adds, '  He  that  believeth  not  shall  be  damned.'  Here 
exclusion  from  everlasting  salvation  is  grounded,  not  on  the  omission 
of  baptism,  but  on  the  withholding  belief  in  the  Son  of  God." 

Then  he  went  on  to  say,  "  The  participation  of  the  supper  of  the 
Lord  is  stated  in  Scripture  in  the  same  manner  as  generally  necessary, 
not  essentially  requisite,  to  salvation."  Now,  the  manner  in  which 
this  answer  was  given  showed  the  bishop  he  must  be  precise  in  put- 
ting his  questions  ;  and,  accordingly,  he  proceeded,  in  the  next  ques- 
tion, to  say,  "  Does  our  church  hold,  and  do  you  hold,  that  baptism 
and  the  supper  of  the  Lord  are  generally  necessary  to  salvation,  in 
terms  as  absolute  as  this  proposition  ?  "  Answer :  "  Our  church  does 
hold  this  doctrine,  and  I  hold  it,  of  course."  The  third  question  was : 
"  Does  our  church  hold,  and  do  you  hold,  that  by  the  express  words 
of  our  Lord,  *  Except  a  man  be  born  of  water  and  of  the  Spirit  he 
cannot  enter  into  the  kingdom  of  God,'  we  may  perceive  the  great 
necessity  of  the  sacrament  of  baptism,  where  it  may  be  had  ?  "  The 
answer  was :  "  The  church  states  this  in  her  service  for  adult  bap- 
tism." Then  he  referred  to  the  36th  canon,  and  concluded  by  saying, 
u  Your  Lordship  has  already  had  my  subscription  to  this  acknowledg- 
ment on  my  institution  to  St.  Just,  for  my  assent  to  the  whole  Book  of 
Common  Prayer  includes  my  assent  to  this  part  of  it"  In  the  fourth 
question  he  was  asked :  "  In  the  homily  of  Common  Prayer  and  the 
Sacrament  it  is  said,  that, '  according  to  the  exact  signification  of  a  sac- 
rament baptism  and  the  supper  of  the  Lord  are  visible  signs,  expressly 
commanded  in  the  New  Testament,  whereunto  is  annexed  the  promise 
of  free  forgiveness  of  our  sins,  and  of  our  holiness  and  joining  in  Christ.' 
Do  you  hold  this  to  be  godly  and  wholesome  doctrine  ?  "  His  answer 
was :  "My  subscription  to  the  articles,  and  among  them'  to  the  35th, 
appears  to  me  to  involve  a  sufficient  reply  to  this  question.  I  prefer, 
and  I  claim  the  privilege  of  giving  my  assent  to  the  two  Books  of 
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Homilies  generally,  as  containing  i  a  godly  and  wholesome  doctrine, 
and  necessary  for  these  times,'  to  my  basing  any  particular  doctrine 
upon  any  detached  sentence  taken  out  of  those  books.  In  claiming 
this  privilege,  I  by  no  means  intended  to  intimate  that  I  *  assent  with 
reserve '  to  this  passage.  On  the  contrary,  I  consider  it  as  expressing 
&  wholesome  truth,  when  fairly  construed ;  but,  as  it  has  been  often 
adduced,  in  controversies  on  the  efficacy  of  the  sacraments,  in  a  sense 
in  which  I  do  not  believe  the  compiler  of  that  excellent  homily  to 
have  written  it,  my  consent  could  not  be  given  to  it  by  a  naked 
affirmative  without  explanatory  matter.  Consecutive  questions,  framed 
with  a  bearing  on  a  particular  controversy,  replied  to  without  many 
collateral  explanations,  might  elicit  apparent,  and  only  apparent,  ad- 
missions which  would  not  correctly  represent  the  doctrine  of  the 
church.  To  prevent  the  possibility  of  misapprehension  as  to  my  re- 
ply to  this  passage,  or  others  to  which  I  may  have  to  return  a  similar 
answer,  I  add,  that  I  fully  assent  to  the  wholesome  truth  contained  in 
this  quotation,  when  fairly  brought  into  connection  with  the  articles 
of  our  church,  on  the  nature  and  efficacy  of  the  sacraments."  The 
words  "  articles  of  our  church  "  were  printed  in  capitals,  as  showing 
that  Mr.  Gorham  stood  upon  the  articles  as  the  standard  of  his 
opinions. 

Then  followed  the  questions  which  raised  the  point  now  under  the 
consideration  of  the  Court  The  fifth,  sixth,  and  seventh  questions 
were  put  by  the  bishop  in  this  manner :  5.  "  Does  our  church  hold, 
and  do  you  hold,  that  every  infant  baptized  by  a  lawful  minister,  with 
water,  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy 
Ghost,  is  made  by  God,  in  such  baptism,  a  member  of  Christ,  a  child 
of  God,  and  an  inheritor  of  the  kingdom  of  heaven  ? "  6.  "  Does 
our  church  hold,  and  do  you  hold,  that  such  children,  by  the  laver  of 
regeneration  in  baptism,  are  received  into  the  number  of  the  children 
of  God  and  heirs  of  everlasting  life  ?  "  7.  "  Does  our  church  hold, 
and  do  you  hold,  that  all  infante  so  baptized  are  born  of  water  and 
of  the  Holy  Ghost  ?  "  Mr.  Gorham  answered :  "  As  these  three  ques- 
tions all  imply  the  same  description  of  answer,  I  will  discuss  them 
together ;  and,  generally,  I  reply,  that  these  propositions,  being  stated 
in  the  precise  words  of  the  ritual  services,  or  of  the  catechism, '  un- 
doubtedly must  be  held,  by  every  honest  member  of  the  church,  to 
contain  in  them  nothing  contrary  to  the  Word  of  God,  or  to  sound 
doctrine,  or  which  a  godly  man  may  not,  with  a  good  conscience,  use 
and  submit  unto,  or  which  is  not  fairly  defensible ;  ...  if  it  shall 
be  allowed  such  just  and  favorable  construction  as  in  common  equity 
ought  to  be  allowed  to  all  human  writings,  especially  such  as  are  set 
forth  by  authority.'     ( Preface  to  the  Book  of  Common  Prayer.") 

Now,  here,  it  appears  that  Mr.  Gorham  did  not  give  a  precise  an- 
swer to  the  questions  which  were  proposed  to  him.  He  answered,  that 
the  propositions  contained  nothing  contrary  to  the  Word  of  God,  or 
to  sound  doctrine,  or  which  a  godly  man  might  not,  with  a  good  con- 
science, use  and  submit  unto,  or  which  was  not  fairly  defensible ;  but 
then  he  qualified  it  by  saying,  "  If  it  shall  be  allowed  such  just  and 
favorable  construction  ps  in  common  equity  ought  to  be  allowed  to 
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all  human  writings,  especially  such  as  are  set  forth  by  authority." 
Then  he  said,  "  The  'just  and  favorable  construction'  of  passages  like 
these,  ( occurring  in  services  intended  for  general  use,)  which  taken  in 
their  naked  verbality  might  appear  to  contradict  the  clearest  state- 
ments of  Scripture  and  of  the  church  herself,  must  be  sought  chiefly, 
first,  by  bringing  them  into  juxtaposition  with  the  precise  and  dbg* 
matical  teaching  of  the  church  in  her  explicit  standard  of  doctrine, 
the  Thirty-nine  Articles ;  in  the  next  place,  secondly,  by  comparing 
the  various  parts  of  her  formularies  with  each  other ;  and  collater- 
ally, thirdly,  by  ascertaining  the  views  of  those  by  whom  her  services 
were  reformed  and  her  articles  sanctioned." 

Here,  then,  arose  a  very  important  question — whether  the  opinions 
and  views  of  "  those  by  whom  our  church  services  were  reformed  and 
her  articles  sanctioned"  could  be  taken  to  give  a  construction  to 
words,  which,  by  their  import,  and  general  and  common  acceptation, 
bore  a  different  construction  from  that  of  the  individual  reformers ; 
or,  in  other  words,  whether  the  opinions  of  the  individual  reformers 
could  be  taken  in  opposition  to  the  precise  and  plain  declarations 
which  were  made  in  the  formularies  and  articles  of  the  church.  This 
formed  a  great  part  of  the  discussion  in  the  case  on  behalf  of  Mr. 
Gorham,  and  much  learning  was  displayed  for  the  purpose  of  show- 
ing what  were  the  opinions  of  the  reformers  of  the  church,  by  which 
opinions,  as  was  contended,  the  formularies  of  the  church  must  be 
construed ;  that  the  reformers  were  Calvinists ;  that  they  entertained 
Calvinistic  opinions ;  that,  as  they  did  so,  the  articles  framed  by  them 
must  be  construed  with  relation  to  Calvinistic  principles ;  that  they 
must  be  supposed  to  have  been  governed  by  those  principles  in  draw- 
ing up  the  formularies  and  ritual  of  the  church ;  and  that,  whatever 
the  expressions  made  use  of,  they  must  be  taken  in  the  Calvinistic 
sense,  and  not  in  the  sense  to  which  their  plain  import  and  significa- 
tion to  a  common  undersanding  would  lead.  The  Court  will  not, 
however,  further  allude  to  this  question  at  present,  but  must  content 
itself  with  having  stated  the  meaning  of  Mr.  Gorham  and  his  coun- 
sel, that  one  mode  of  ascertaining  the  construction  to  be  put  upon 
the  articles  of  the  church  would  be  the  views  of  those  by  whom  the 
articles  were  sanctioned. 

Then  Mr.  Gorham  went  on  to  explain  his  views  as  to  the  points 
contained  in  these  three  questions :  but  it  is  not  necessary  to  follow 
him  through  his  different  statements,  and  the  purpose  for  which  I  have 
referred  to  them  now  is  to  show  what  was  the  question  which  the  bishop 
proposed  to  raise — confining  it  to  the  question  of  infant  baptism,  and 
not  extending  it  to  the  baptism  of  adults.  Looking  at  the  mode  in 
which  the  opinions  of  the  church  were  to  be  ascertained,  no  one  could 
doubt  that  the  Thirty-nine  Articles  should  first  be  consulted,  and  if 
they  were  not  silent  upon  any  particular  point,  and  if  the  words  made 
use  of  were  not  doubtful,  then  there  would  be  no  occasion  to  search 
further.  The  learned  counsel  here  quoted  the  opinions  of  Rogers : 
"  The  purpose  of  our  church  is  best  known  by  the  doctrine  which  she 
doth  profess,  the  doctrine  by  the  Thirty-nine  Articles  established  by 
act  of  Parliament,  the  articles  by  the  words  whereby  they  are  ex- 
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pressed."  To  the  same  effect  were  the  passages  quoted  from  other 
writers  —  from  Bishop  Hall,  from  Bishop  Burnet,  and  from  Archbishop 
Whitgift.  A  quotation  was  also  made  from  Bishop  Prideaux,  which 
went  to  show  that  the  doctrine  of  the  Church  of  England  was  con- 
tained in  the  Thirty-nine  Articles,  and  that,  whatever  the  opinions  of 
private  persons  might  be,  this  was  the  standard  by  which  the  sense  of 
the  church  was  to  be  taken. 

Prima  facie,  then,  the  Thirty-nine  Articles  were  the  standard  of 
doctrine :  they  were  framed  for  the  express  purpose  of  preventing  diver- 
sity of  opinion  ;  and  certainly  they  are  first  to  be  considered  and  applied 
to  in  endeavoring  to  ascertain  the  doctrine  of  the  church.  But  u  they 
fall  short  or  are  silent  on  any  particular  point,  what,  then,  shall  be  re- 
sorted to  ?  Shall  we  resort  to  the  opinions  of  those  by  whom  the  articles 
have  been  framed,  or  to  other  declarations  of  the  church  ?  It  had  been 
most  clearly  and  distinctly  stated,  upon  the  high  authority  of  Bishop 
Burnet,  that  the  truest  indication  of  the  sense  of  the  church  was  to 
be  taken  from  her  language  in  her  public  offices,  that  the  doctrines  of 
the  church  were  best  understood  by  her  formularies ;  and  the  same 
observation  was  made  by  Dr.  Waterland.  They  both  agreed  that 
this  was  the  true  criterion  by  which  doubtful  or  ambiguous  expres- 
sions were  to  be  construed.  I  may  add,  that  the  same  rule  was  laid 
down  by  Lord  Brougham,  in  delivering  the  opinion  of  the  Judicial 
Committee  of  Privy  Council  in  the  case  of  Escott  v.  Mastiff  4  Moo. 
P.  C.  C.  102.  That  opinion  showed  that  the  public  declarations  of 
the  church  were  to  be  the  test,  and  that  the  private  opinions  of  indi- 
viduals, however  eminent  for  their  piety,  learning,  and  station,  were 
not  to  have  any  weight  with  the  Court.  Under  those  circumstances 
came  the  question,  Was  there  any  thing  doubtful  in  the  present  case, 
upon  which  it  was  necessary  to  refer  to  other  authority  than  the 
Thirty-nine  Articles  ?  The  25th  article  was  that  into  which  the  Court 
was  now  to  inquire.  It  is  stated,  that  "  sacraments  ordained  of 
Christ  be  not  only  badges  or  tokens  of  Christian  men's  professions, 
but  rather  they  be  certain  sure  witnesses  and  effectual  signs  of 
grace  and  God's  good  will  towards  us,  by  the  which  He  doth  work 
invisibly  in  us,  and  doth  not  only  quicken,  but  also  strengthen 
and  confirm  our  faith  in  him.  There  are  two  sacraments  or- 
dained of  Christ  our  Lord  in  the  gospel,  that  is  to  say,  baptism 
and  the  supper  of  the  Lord."  And,  "the  sacraments  were  not  or- 
dained of  Christ  to  be  gazed  upon,  or  to  be  carried  about,  but  that 
we  should  duly  use  them :  and  in  such  only  as  worthily  receive  the 
same  they  have  a  wholesome  effect  or  operation ;  but  they  that  re- 
ceive them  unworthily,  purchase  to  themselves  damnation,  as  St 
Paul  saith."  It  has  been  suggested  that  this  simply  applied  to  the 
sacrament  of  the  Lord's  supper ;  but  I  will  take  it  to  apply  to  both, 
inasmuch  as  the  worthy  reception  was,  according  to  the  doctrine  of 
the  church,  equally  necessary  to  the  reception  of  baptism  as  to  the 
supper  of  the  Lord.  But  here  the  article  left  it  doubtful  what  a 
worthy  reception  was.  "  Faith  and  repentance,"  said  Mr.  Gorham, 
"  were  requisites  to  the  reception  of  baptism  as  well  as  the  Lord's 
supper ; "  but  that  was  not  to  be  found  laid  down  in  this  article ;  it 
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must,  therefore,  be  found  elsewhere.  The  27th  article  stated,  that 
u  baptism  is  only  a  sign  of  profession  and  mark  of  difference,  where- 
by Christian  men  are  discerned  from  others  that  be  not  christened ; 
but  it  is  also  a  sign  of  regeneration,  or  new  birth,  whereby,  as  by  an 
instrument,  they  that  receive  baptism  rightly  are  grafted  into  the 
church ;  the  promises  of  forgiveness  of  sin,  and  of  our  adoption  tp 
be  the  sons  of  God  by  the  Holy  Ghost,  are  visibly  signed  and  sealed ; 
faith  is  confirmed,  and  grace  increased,  by  virtue  of  prayer  unto 
God."  And  the  article  concluded  thus :  "  The  baptism  of  young 
children  is  in  any  wise  to  be  retained  in  the  church,  as  most  agreeable 
with  the  institution  of  Christ" 

Now,  the  first  difficulty  that  arose  here  was,  if  faith  was  to  be  con- 
firmed, and  grace  increased,  by  virtue  of  prayer  to  God,  how  was  it 
that  young  children  were  to  be  baptized  ?  They  had  neither  faith  nor 
repentance :  they  could  not  have  faith,  because  they  knew  not  the 
promises :  they  could  not  have  repented,  because  they  had  no  actual 
sin.  So  that  it  was  upon  a  comparison  of  these  two  articles  that  the 
doubt  arose ;  and  this  doubt  is  to  be  solved  by  reference  to  some 
other  authority.  What,  then,  is  that  authority  to  be  ?  I  apprehend, 
that  what  I  have  already  stated  is  sufficient  to  dispose  of  this,  and 
that  the  declarations  of  the  church  must  be  resorted  to  for  an  expla- 
nation of  what  was  meant  by  worthy  reception,  regeneration,  and  the 
direction  that  the  baptism  of  young  children  should  be  retained,  as 
most  agreeable  with  the  institution  of  Christ,  of  how  young  children 
were  to  be  grafted  into  the  church,  and  to  whom  the  promises  of  for- 
giveness of  sin,  and  adoption  to  be  the  sons  of  God  by  the  Holy 
Ghost,  were  visibly  signed  and  sealed. 

Mr.  Gorham  contended,  and  it  was  insisted  upon  by  his  counsel, 
that  children  born  in  sin  could  not  be  worthy  recipients,  and  could  not 
receive  the  rite  with  any  beneficial  effect  His  fifteenth  answer  was  : 
"  Our  church  holds,  and  I  hold,  that  no  spiritual  grace  is  conveyed  in 
baptism,  except  to  worthy  recipients  ;  and  as  infants  are  by  nature 
unworthy  recipients,  being  born  in  sin,  and  the  children  of  wrath, 
they  cannot  receive  any  benefit  from  baptism,  except  there  shall  have 
been  a  prevenient  act  of  grace  to  make  them  worthy.  Baptism  is 
the  sign  or  seal,  either  of  the  grace  already  given,  or  of  the  repent- 
ance and  faith,  which  are  stipulated,  and  must  be  hereafter  exercised." 
The  eighteenth  question  was :  "  Has  the  church  not  declared  her 
mind,  that  infants,  baptized  by  a  lawful  minister  in  the  name  of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost,  do  receive  the  spirit- 
ual grace  of  baptism,  even  if  they  have  not  entered  into  the  stipula- 
tions by  their  representatives  ?  "  And  the  answer  was :  "  The  church 
has  declared,  that  to  infants  privately  baptized  the  grace  and  mercy 
of  Christ  is  not  denied.  In  this  case  of  emergency,  I  consider  that 
the  stipulations,  though  not  formally  made  by  sponsors,  are  made  by 
implication,  through  those  who  earnestly  desire  their  baptism,  and  by 
the  person  who  administers  it,  which  implied  stipulations  the  church 
requires  to  be  formally  adopted  as  soon  as  circumstances  will  suffer 
it  The  case  of  *  present  exigence '  cannot,  therefore,  be  fairly  urged 
as  an  exception  to  the  requirements  of  the  church."  The  bishop  fol- 
vol.  i.  52 
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lowed  up  this  with  another  question :  "  Does  the  church  hold,  and  do 
you  hold,  that  infants  so  baptized  are  regenerated,  independently  of 
the  stipulation  made  by  their  representatives,  or  by  any  others  for 
them  ? "  Mr.  Gorham  answered :  "  If  such  infants  die  before  they 
commit '  actual  sin,'  the  church  holds,  and  I  hold,  that  they  are  un- 
doubtedly saved ;  and,  therefore,  they  must  have  been  regenerated  by 
an  act  of  grace  prevenient  to  their  baptism,  in  order  to  make  them 
worthy  recipients  of  that  sacrament.  This  case  is  ruled  by  the 
church.  But  if  the  infant  lives  to  a  period  in  which  it  can  commit 
actual  sin,  the  declaration  of  the  regeneration  must  be  construed  ac- 
cording to  the  hypothetical  principle,  which  I  have  stated  in  my  re* 
plies  to  questions  5,  6,  and  7."  His  position  is,  that  it  is  not  through 
baptism  that  the  grace  is  confirmed.  Here,  then,  the  authorities  must 
be  looked  into  upon  which  the  Court  is  to  rely. 

The  first  authority,  which  is  naturally  that  to  which  attention  must 
be  directed,  is  undoubtedly  the  Public  Office  of  Baptism  for  Infants. 
Mr.  Gorham's  position  with  respect  to  this  is,  that  this  administration 
of  the  sacrament  of  baptism  is  to  be  considered  either  as  hypothetical 
upon  the  fulfilment  of  certain  promises  by  the  sureties,  or  dependent 
upon  a  prevenient  act  of  grace,  or  as  a  charitable  hope  on  the  part  of 
the  church.  In  entering  upon  this  inquiry,  the  first  thing  that  strikes 
our  attention  is  the  encouragement  which  is  given  to  the  parents  of 
the  child  to  be  baptized  to  have  the  rite  performed  as  early  as  possible, 
showing  that  the  early  performance  of  it  is  of  very  high  importance. 
It  directs  that  they  are  "  to  be  admonished,"  &c.  (Preface  to  the  Ser- 
vice for  the  Public  Baptism  of  Infants.)  The  service  commences  with 
the  question,  "  Hath  this  child  been  already  baptized,  or  no  1  "  If  the 
answer  is  in  the  negative,  the  priest  exhorts  those  assembled  to  this 
effect :  "  Dearly  beloved,  forasmuch  as  all  men  are  conceived  and  bom 
in  sin,"  &c.  The  child  is  born  in  sin,  and  the  mode  of  release  is  by 
baptism  with  water  and  with  the  Holy  Ghost.  The  priest  next  offers 
up  the  following  prayer:  "Almighty  and  everlasting  God,  who  of  thy 
great  mercy,"  &c.  Here,  therefore,  is  the  prayer  on  behalf  of  the  child, 
that  he  is  to  be  washed  and  sanctified  with  the  Holy  Ghost  Then 
follows  another  prayer :  "Almighty  and  immortal  God,  the  aid  of  all 
that  need,"  &c.  That  which  is  asked  is  not  baptismal  or  sacramental 
regeneration,  but  spiritual  regeneration.  After  this  prayer,  the  gospel, 
taken  from  Mark  x.  13,  is  read.  It  refers  to  the  blessing  which  our 
Savior  bestowed  upon  the  children  who  were  brought  to  him.  After 
the  gospel  is  read,  the  minister  again  exhorts  the  people,  saying,  tt  Be- 
loved, ye  hear  in  this  gospel  the  words  of  our  Savior  Christ,"  &c 
This  address  to  the  congregation  concludes  with  a  thanksgiving  to 
Almighty  God.  The  priest  then  addresses  the  godfathers  and  god- 
mothers to  the  following  effect :  "  Dearly  beloved,  ye  have  brought 
this  child  here  to  be  baptized,"  &c.  Various  questions  are  then  asked 
the  godfathers  and  godmothers,  and  their  answers  to  them  are  received. 
Then  follows  the  prayer  for  the  sanctification  of  the  water,  which  is 
in  these  words :  "  Sanctify  this  water  to  the  mystical  washing  away  of 
sin,  and  grant  that  this  child,  now  to  be  baptized  therein,  may  receive 
the  fulness  of  thy  grace,  and  ever  remain  in  the  number  of  thy  faith- 
ful and  elect  children,  through  Jesus  Christ  our  Lord.     Amen."    The 
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attention  of  the  Court  was  called  to  this  expression,  "  the  mystical 
washing  away  of  sin,"  as  implying  that  it  was  not  an  actual,  but  a 
mystical,  washing  away  of  sin ;  or,  as  it  was  afterwards  expressed,  a 
sacramental  washing  away  of  sin.  I  do  not  exactly  feel  the  force  of 
that  reasoning.  The  mystical  washing  away  of  sin  is  something 
beyond  that  which  meets  the  eye.  After  the  child  is  baptized,  the 
priest  signs  him  with  the  sign  of  the  cross.  This  done,  he  addresses 
the  congregation  thus :  "  Seeing  now,  dearly  beloved  brethren,  that  this 
child  is  regenerate,"  &c.  The  Lord's  Prayer  follows  next ;  after  which 
the  priest  says :  "  We  yield  thee  hearty  thanks,  most  merciful  Father, 
that  it  hath  pleased  thee  to  regenerate  this  infant  with  thy  Holy 
Spirit,  to  receive  him  for  thy  own  child  by  adoption,  and  to  incor- 
porate him  into  thy  holy  church."  In  other  words,  we  have  prayed 
that  this  child  might  be  regenerated  with  the  Holy  Spirit,  and  we  now 
return  thanks  to  God  for  having  been  pleased  to  grant  that  request 
We  have  prayed  to  God  to  receive  this  child  as  his  own  by  adoption, 
and  he  has  answered  that  prayer,  for  which  we  also  return  Him 
thanks.  Finally,  we  have  prayed  that  the  child  might  be  incor- 
porated into  the  church  of  God,  and  we  also  return  thanks  that  this 
prayer  has  also  been  answered.  The  prayer  then  concludes  as  fol- 
lows :  "And  humbly  we  beseech  Thee  to  grant  that  he,  being  dead 
unto  sin,  and  living  unto  righteousness,  and  being  buried  with  Christ 
in  His  death,  may  crucify  the  old  man,  and  utterly  abolish  the  whole 
body  of  sin ;  and  that,  as  he  is  made  partaker  of  the  death  of  thy  Son, 
he  may  be  also  partaker  of  His  resurrection :  so  that,  finally,  with  the 
residue  of  thy  holy  church,  he  may  be  an  inheritor  of  thine  everlasting 
kingdom,  through  Christ  our  Lord.     Amen." 

Now,  it  is  said  that  all  this  is  hypothetical — that  it  is  all  upon  the 
hypothesis,  that  the  child  will  do  every  thing  which  has  been  prom- 
ised for  him.  I  must  confess  that  this  does  not  seem  to  me  to  be 
the  true  construction.  The  declaration  of  the  church  is  positive,  and 
we  must  confine  ourselves  to  the  case  of  infants ;  because  it  is  ad- 
mitted on  all  hands,  that,  in  the  case  of  adults,  the  declarations  are 
all  upon  the  hypothesis,  that  the  adults  are  sincere  in  their  professions 
of  faith  and  repentance  —  that  they  do  intend  to  perform  what  they 

?romise.  The  declarations  in  the  Office  for  the  Public  Baptism  of 
nfants  are  clear  and  distinct  A  prayer  is  offered  for  the  regeneration 
of  the  Holy  Spirit,  and  a  declaration  is  also  made,  that  the  child  has 
been,  and  is,  regenerate.  The  service  concludes  with  various  instruc- 
tions to  the  godfathers  and  godmothers.  It  is  suggested,  that  the 
child  will  hereafter  perform  what  has  been  promised  for  him,  and  that 
that  is  the  reason  /or  admitting  children  to  baptism ;  or,  in  other 
words,  that  the  church  proceeds  on  the  assumption,  that,  in  after-life^ 
when  they  come  to  years  of  discretion,  —  when  they  are  in  a  capacity 
to  know  and  understand  the  principles  of  that  religion  and  of  that 
church  into  which  they  have  been  ingrafted,  —  the  hypothesis,  the 
charitable  doctrine  of  the  church,  is,  that  they  will  perform  the  en- 
gagements made  for  them  at  their  baptism.  It  was  contended  by 
the  learned  counsel,  that  the  case  of  private  baptism  was  a  case  of 
emergency,  and  that,  in  the  absence  of  godfathers  and  godmothers, 
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nothing  in  respect  to  the  efficacy  of  baptism  could  be  drawn  from 
that  formula. 

Now,  I  confess,  I  differ  in  opinion  from  the  learned  counsel.  If  it 
was  a  case  of  emergency,  was  it  not  then  a  case  in  which  the  church 
intended  to  declare,  that  the  child  so  baptized  was  entitled  to  all  the 
benefits  that  the  infant,  who  was  baptized  in  full  health,  and  with 
the  performance  of  the  whole  service,  would  be  entitled  to  upon  his 
baptism  ?  Otherwise,  why  does  the  church  declare,  that  as  many 
prayers  as  the  exigency  of  the  case  will  suffer  are  to  be  made  use  of? 
I  think  there  may  be  something  in  what  the  learned  counsel  for  the 
Bishop  of  Exeter  says,  viz.,  that,  if  this  were  not  so,  surely  the  child 
ought  to  be  re-baptized ;  for  it  cannot  receive  those  benefits  unless  its 
baptism  be  deemed  sufficient  It  is  said  that  the  church  is  anxious 
to  put  the  public  and  private  baptism  of  infants  on  the  same  footing; 
for  the  direction  of  the  rubric  is,  that  "  if  the  child  privately  baptized 
lives,  it  is  expedient  that  it  is  brought  into  the  church,  to  the  intent, 
that,  if  the  minister  of  the  same  parish  did  himself  baptize  that  child, 
the  congregation  may  be  certified  of  the  true  form  of  baptism  by  him 
privately  before  used."  But  if  the  child  has  been  baptized  by  any 
other  lawful  minister,  certain  questions  are  to  be  addressed  to  those 
who  bring  the  child,  viz.,  "By  whom  was  this  child  baptized ?"  &c 
The  matter  and  the  words,  therefore,  are  here  considered  essential  parts 
of  the  baptism.  Now,  if  the  answers  given  to  the  minister  prove 
that  all  things  have  been  properly  done,  he  shall  not  christen  the 
child  again,  but  shall  receive  him  as  one  of  the  flock  of  true  Christian 
people ;  showing,  therefore,  that  the  essential  part  of  the  baptism  is 
the  water  and  the  words ;  and  the  certificate,  which  is  not  the  certifi- 
cate of  the  minister,  but  of  the  church,  is  in  these  words :  "  I  certify 
you  that  in  this  case  all  is  well  done,"  &c.  Here  is  a  declaration, 
positive  and  precise,  that  this  child,  so  baptized  in  the  name  of  the 
Father,  of  the  Son,  and  of  the  Holy  Ghost,  is  received  into  the  num- 
ber of  the  children  of  God,  and  has  become  an  heir  of  everlasting  life. 

What  room  is  there,  then,  for  stating  that  the  baptism  of  infants 
was  founded  upon  an  hypothesis  ?  True,  if  the  child  afterwards  com- 
mitted  actual  sin,  he  might  lose  the  benefits  of  his  baptism,  and  require 
faith  and  repentance  for  his  regeneration  or  renovation ;  but  here  was 
the  express  declaration  of  the  church,  that  children,  who  were  baptized, 
dying  before  they  committed  actual  sin,  were  undoubtedly  saved. 
Adults,  however,  must,  when  baptized,  be  sincere  in  their  intentions 
to  fulfil  all  their  engagements,  or  else  they  would  not  have  received 
the  rite  worthily ;  but  infants  were  saved  if  they  died  before  commit- 
ting actual  sin.  The  two  services, — that  for  acjplts  and  that  for  in- 
fants,—  are  essentially  and  substantially  distinct.  When  the  child 
is  asked  in  the  catechism,  who  gave  him  his  name,  he  replies,  it  was 
given  him  by  his  godfathers  and  godmothers  in  baptism,  wherein  he 
was  made  an  inheritor  of  eternal  life ;  and  the  child  afterwards  returns 
thanks  to  the  Almighty  for  having  thus  called  him  to  a  state  of  sal- 
vation. The  church  declares  that  two  sacraments  only  are  necessary 
to  salvation, u  the  Lord's  Supper  and  Baptism,  which  are  the  outward 
and  visible  signs  of  inward  spiritual  grace,"  and  defines  the  inward 
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and  spiritual  grace  of  baptis/n  to  be  "  a  death  unto  sin,  and  a  new 
birth  unto  righteousness,  whereby  we  are  made  the  children  of  grace." 
After  the  child  has  been  baptized,  he  is  confirmed  by  the  bishop,  that 
he  may,  with  his  own  mouth,  take  upon  himself  what  his  godfathers 
and  godmothers  had  promised  for  him ;  and  the  prayer,  in  so  many 
words,  sought  the  blessing  of  God  on  those  children  who  had  been 
regenerated  in  baptism  by  the  Holy  Ghost,  and  whose  sins  were  all 
forgiven.  From  all  the  quotations  I  have  read,  it  appears  to  me  that 
the  doctrine  of  regeneration  is  not  at  all  hypothetical,  but  a  doctrine 
clearly  taught  by  the  church.  But  what  is  meant  by  the  term  "  re- 
generation "  ?  It  is  plainly  by  water  and  the  communication  of  the 
grace  of  the  Holy  Ghost  It  appears  to  me  that  regeneration  does  not 
mean  such  a  change  of  state  as  would  almost  amount  to  justification, 
from  which  the  person  so  regenerated  would  never  finally  fall ;  but 
that  it  means  such  a  change  of  state  and  character  that  he  was  con- 
verted  from  a  child  of  wrath  to  a  child  of  grace,  and  made  a  member 
of  Christ,  a  child  of  God,  and  an  inheritor  of  the  kingdom  of  heaven. 
True  he  was  called  a  child  of  God,  but  he  might  fall  away  and  com- 
mit sin,  and  persist  in  that  sin,  and  die  without  faith  and  repentance, 
in  which  case  the  benefit  of  baptism  would  be  lost ;  but  in  the  case 
of  those  who  died  after  baptism,  and  before*  committing  actual  sin, 
they  were  saved.  The  Court,  therefore,  upon  this  part  of  the  case, 
entertains  no  doubt  that  the  infant  is  regenerated  in  and  through  the 
medium  of  baptism.  Now,  this  being  so,  what  is  the  next  question 
to  be  considered  by  the  Court  ?  Reference  is  made  to  the  Burial 
Service,  as  being  founded  on  the  hypothesis  that  the  person  who  died 
was  taken  to  God,  that  the  body  was  committed  to  the  earth,  in  sure 
and  certain  hope  of  everlasting  life.  The  church  necessarily  assumes 
that  the  deceased  has  been  taken  by  God  to  himself;  which  I  appre- 
hend to  mean,  that  he  has  been  removed  from  the  world  in  which  he 
had  been  living,  whether  in  a  state  of  repentance  or  not,  of  which  the 
church  cannot  judge,  but  that  he  has  been  removed  from  the  possi- 
bility of  committing  actual  sin,  as  we  are  told  in  another  part  of  the 
service,  where  it  says,  u  as  our  hope  is  that  this  our  brother  doth." 
This  is  founded  on  the  hope  that  the  person  has  repented  of  his  sins. 
The  church  cannot  judge  of  the  person  who  has  died,  whether  he  was 
or  was  not  a  penitent  sinner,  whether  he  is  to  be  eventually  received 
into  the  kingdom  of  heaven,  or  whether  he  is  to  suffer  the  punish- 
ment of  his  sins  and  transgressions ;  but  her  hope  is,  that  he  has 
repented  of  those  sins  and  transgressions. 

But  then  it  is  said,  that  when  the  clergyman  has  subscribed  the 
articles,  and  given  his  unfeigned  assent  and  consent  to  all  that  is  con- 
tained in  the  Book  of  Common  Prayer,  the  person  only  gives  his 
assent  and  consent  to  the  use  of  it,  and  that  he  does  not  thereby 
pledge  himself  to  hold  any  particular  doctrine ;  but  I  apprehend,  that, 
if  a  person  gives  his  assent  and  consent  to  a  thing,  he  acknowledges 
the  truth  of  it,  and  cannot  excuse  himself  by  such  a  plea ;  that  he  be- 
lieves the  articles  are  founded  on  the  Worn  of  God,  and  the  Prayer- 
book  contains  nothing  contrary  to  the  articles,  which  are  founded  on 
the  Scriptures.     Therefore  the  Prayer-book  contains  nothing  what- 
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ever  which  can  in  any  way  be  considered  in  opposition  to  the  articles. 
But  then  the  question  arises — and  a  very  important  question  it  is,  and 
one  which  occupied  a  great  portion  of  the  time  in  argument  of  the 
learned  counsel  —  Were  not  the  reformers  themselves  Calvinists  ?  Did 
they  not  embrace  Calvinistic  principles  ?  And,  therefore,  could  they 
be  understood  to  declare,  in  such  positive  terms  as  are  to  be  found  in 
the  sacramental  services,  that  children  are  regenerated  in  baptism  ? 
Now,  it  has  been  questioned  whether  Cranmer  did  not  change  his 
opinions  with  regard  to  baptism,  and  I  think  the  learned  counsel  has 
very  successfully  argued  the  point,  by  showing  that  Cranmer  did 
change  them,  and,  having  been  brought  up  as  a  Roman  Catholic, 
must  necessarily  have  done  so.  Whether  the  reformers  embraced  the 
doctrines  of  Calvin  is  not,  I  think,  a  matter  of  dispute.  Undoubtedly 
it  cannot  be  denied  that  the  doctrines  of  Calvin  made  a  certain  prog- 
ress in  this  country  in  the  times  of  Cranmer  and  Latimer,  and  that 
many  persons,  probably  some  of  the  reformers,  to  a  certain  degree, 
embraced  those  doctrines.  But  to  what  extent  ?  Did  they  go  as  far 
as  predestination  and  election,  and  final  perseverance  and  reprobation? 
Calvin  did,  and  we  are  told  that  Crammer's  principles  and  opinions 
are  to  be  judged  of,  in  a  great  measure,  by  those  with  whom  he  asso- 
ciated, and  that,  consequently,  he  was  responsible  for  the  opinions  of 
Martin  Bucer  and  Peter  Martyr,  who  were  placed  by  him  in  the  chairs 
of  Oxford  and  Cambridge ;  these  men  being  intimate  acquaintances 
of  Calvin  and  Archbishop  Cranmer,  by  whom  they  were  invited  to 
this  country,  to  carry  on  the  work  of  reformation.  Now,  how  far  did 
they  act  on  the  principles  of  Calvin  ?  The  learned  counsel  said,  that 
in  his  opinion  the  17th  article  determined  this  question.  That  article 
relates  to  predestination  and  election.  It  asserts  that  "  predestination 
to  life  is  the  everlasting  purpose  of  God,  whereby  (before  the  founda- 
tions of  the  world  were  laid)  He  hath  constantly  decreed,  by  his  coun- 
sel secret  to  us,  to  deliver  from  curse  and  damnation  those  whom  He 
hath  chosen  in  Christ  out  of  mankind,  and  to  bring  them  by  Christ  to 
everlasting  salvation,  as  vessels  made  to  honor.  Wherefore  they, 
which  be  endued  with  so  excellent  a  benefit  of  God,  be  called  accord- 
ing to  God's  purpose,  by  His  Spirit  working  in  due  season :  they 
through  grace  obey  the  calling ;  they  be  justified  freely ;  they  be  made 
sons  of  God  by  adoption  ;  they  be  made  like  the  image  of  His  only 
begotten  Son  Jesus  Christ ;  they  walk  religiously  in  good  works ;  ancl 
at  length,  by  God's  mercy,  they  attain  to  everlasting  felicity. 

"  As  the  godly  consideration  of  predestination,  and  our  election  in 
Christ,  is  full  of  sweet,  pleasant,  and  unspeakable  comfort  to  godly 
persons,  and  such  as  feel  in  themselves  the  working  of  the  Spirit  of 
Christ,  mortifying  the  works  of  the  flesh  and  their  earthly  members, 
and  drawing  up  their  mind  to  high  and  heavenly  things,  as  well 
because  it  doth  greatly  establish  and  confirm  their  faith  of  eternal 
salvation  to  be  enjoyed  through  Christ,  as  because  it  doth  fervently 
kindle  their  love  towards  God  "  —  it  might  be  supposed  that  the  re- 
formers would  have  gone  on  to  declare  this  to  be  an  article  of  the 
faith ;  but,  instead  of  that,  what  do  they  declare? — a  So  for  curious 
and  carnal  persons,  lacking  the  Spirit  of  Christ,  to  have  continually 
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before  their  eyes  the  sentence  of  God's  predestination,  is  a  most 
dangerous  downfall,  whereby  the  devil  doth  thrust  tbem  either  into 
desperation,  or  into  wretchedness  of  most  unclean  living  no  less 
perilous  than  desperation.  Furthermore,  we  must  receive  God's 
promises  in  such  wise  as  they  be  generally  set  forth  to  us  in  holy 
Scripture ;  and  in  our  doing£  that  will  of  God  is  to  be  followed 
which  we  have  expressly  declared  unto  us  in  the  Word  of  GocL"  So 
that  they  assert  nothing  with  regard  to  the  doctrine  of  predestination 
and  election.  The  question  here  is  left  open  ;  the  reformers  declare 
nothing  —  they  do  not  declare  it  to  be  an  article  of  faith,  but  leave 
the  matter  undecided.  I  think,  if  they  had  intended  to  settle  the 
matter,  they  would  have  expressed  themselves  in  terms  in  which 
there  could  have  been  no  doubt  They  could  not,  I  apprehend,  be 
ignorant  of  words  to  express  their  meaning.  To  what  extent,  then, 
were  the  doctrines  of  Calvin  taken  ?  They  were  taken  to  the  extent 
that  they  were  held  by  Bishop  Hopkins.  Bishop  Hopkins  says, 
"  God  promises  pardon  and  remission  of  sins  to  all  that  believe  and 
repent,  but  He  promises  grace  to  believe  and  repent  only  to  those 
whom,  by  His  absolute  covenant,  He  is  engaged  to  lead  to  grace  and 
repentance."  Did  Ridley,  and  Latimer,  and  Cranmer  go  so  far  as 
this  ?  or  did  they  go  to  the  same  extent  as  the  Synod  of  Dort  ?  In 
the  sixth  article  of  the  Synod  of  Dort  is  this  statement :  "  Secundum 
quod  decretum  electorum  corda  quantumvis  dura,  gratiose  emollit, 
et  ad  credendum  inflectit,  non-electos,  ante  justo  judicio  suae  malitiae, 
et  duriti®  relinquit."  u  There  are  certain  persons  of  the  elect  whose 
hearts  are  to  be  softened  and  turned  to  the  true  faith,  but  those  who 
are  not  among  the  number  of  the  elect  are  to  be  left  to  their  own 
wickedness  and  hardness  of  heart"  Was  that  the  doctrine  of  Cran- 
mer, or  Latimer,  or  Ridley  ?  Then  again,  in  the  seventh  article  of 
the  Synod  of  Dort  —  "  Est  autem  electio  immutabile  Dei  propositum, 
quo  ante  jacta  mundi  fundamenta  ex  univ6rso  genere  humano,  ex 
primseva  integritate  in  peccatum  et  exitium  sua  culpa  prolapso, 
secundum  liberrimum  voluntatis  suee  beneplacitum,  ex  mera  gratia, 
certam  quorumdam  hominum  multitudinem,  aliis  nee  meliorum,  nee 
digniorum,  sed  in  communi  miseria  cum  aliis  jacentium,  ad  salutem 
elegit  in  Christo,"  &c.  These  are  the  doctrines  of  Calvin,  as  set  forth 
in  his  "  Institutes." 

How  is  it  possible  that  Cranmer  and  Latimer  should  have  adopted 
these  principles,  and  expressed  themselves  in  the  terms  I  have  men- 
tioned— that  children,  when  baptized,  are  regenerated,  and  that,  if 
they  die  before  they  commit  actual  sin,  they  are  saved,  according  to 
God's  word  ?  Is  it  maintained  that  none  but  the  elect  are  to  have 
the  power  of  faith  and  repentance  granted  to  them  ?  Some  persons 
have  said  so,  but  Mr.  Gorham  does  not  come  within  the  number  of 
those  persons.  Mr.  Gorham  does  not  say  that  this  applies  only  to 
some  children  —  to  those  children  that  are  elect,  and  not  to.  all 
children.  Mr.  Gorham  says,  "Our  church  has  determined  that 
children  who  are  baptized,  and  who  die  not  committing  actual  sin, 
are  undoubtedly  saved ; "  but  then  Mr.  Gorham  will  not  allow  re- 
generation in  baptism ;  he  says,  "  That  is,  by  prevenient  grace,  with- 
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out  which  they  cannot  be  worthy  recipients."  But,  with  regard  to 
the  position  of  the  learned  counsel,  that  the  reformers  were  Calvinists, 
and  that,  therefore,  these  declarations  must  be  taken  in  a  Calvinistic 
sense  —  that  you  must  not  give  the  words  their  general  meaning, 
but  must  consider  that  they  were  speaking  only  of  those  who  were 
the  elect,  to  whom  alone  the  grace  of  repentance  and  faith  could  be 
extended  —  I  apprehend  that  this  is  not  only  not  applicable  to  the 
baptismal  service,  but  goes  to  the  root  of  religion  altogether ;  for  if 
the  doctrines  of  election,  predestination,  and  reprobation  are  to  be 
the  faith  of  the  church,  what  necessity  is  there  for  prayer  ?  What 
encouragement  is  there  for  a  person  to  believe  in  God,  if  he  is  assured 
that  long  before  his  birth  his  fate  was  determined  by  the  irrevocable 
decree  ol  God,  either  for  eternal  happiness  or  eternal  misery  ?  But 
that  would  be  the  state  of  the  case,  if  such  were  the  doctrine  of  the 
church. 

Again,  when  it  is  said  that  God  has  promised  forgiveness  of  sins 
to  all  who  truly  repent,  is  that  statement  to  be  limited  to  those  who 
are  among  the  number  of  the  elect,  who  alone  are  to  have  grace  and 
repentance  ?  This  appears  to  me  to  be  a  contradiction  to  the  whole 
structure  of  our  Common  Prayer,  the  whole  drift  of  which  is  to 
encourage  faith  and  repentance,  with  the  hope  of  forgiveness  of  sins. 
u  If  the  wicked  man  turneth  away  from  his  wickedness  which  he 
hath  committed,  and  doeth  that  which  is  lawful  and  right,  he  shall 
save  his  soul  alive."  And  yet  the  wicked  man  cannot  turn  away 
from  his  sins,  cannot  repent  of  what  he  has  done,  because  he  is  not 
of  the  number  of  the  elect!  The  declaration  is  express,  and  our 
Prayer-book  incorporates  it  into  its  services.  For  instance,  in  the 
absolution,  at  the  commencement  of  the  service :  u  He  pardoneth  and 
absolveth  all  them  that  truly  repent,  and  unfeignedly  believe  Hi3  holy 
gospel."  And  so  in  all  the  other  services,  which  are  of  universal  ap- 
plication to  all  who  truly  repent,  not  confining  its  privileges  to  those 
who  are  among  the  number  of  the  elect,  whose  faith  was  fixed  and 
determined,  and  that  long  before  they  came  into  existence.  Now, 
was  this  doctrine  the  doctrine  of  either  Ridley,  Latimer,  or  Cranmer? 
It  may  have  been  —  probably  it  was  embraced  by  all  the  reformers; 
but  did  they  declare  it  in  any  of  their  services,  or  in  the  articles,  or  in 
any  part  of  the  Book  of  Common  Prayer  ?  I  apprehend,  most  clearly 
and  decidedly  not.  As  to  the  17th  article,  it  is  admitted  on  all  hands 
not  to  have  determined  the  question ;  so  that  if  persons  do  persist 
in  alleging  that  election,  predestination,  and  reprobation  were  held 
by  the  reformers,  it  is  certain  that  they  have  not,  connectedly  as  a 
body,  expressed  their  decided  opinions  upon  it.  So  that  their  evi- 
dence is  to  be  regarded  merely  as  that  of  private  individuals — no 
doubt  most  eminent  men  —  men,  eminent  for  their  learning,  their 
piety,  and  their  knowledge  of  the  Scriptures ;  and  if  the  Court  were 
now  to  set  about  erecting  a  new  statute  of  faith  for  itself,  and  for  the 
church,  undoubtedly  the  opinions  of  these  persons  would  weigh  with 
the  Court,  and  the  Court  would  pay  attention  to  all  that  has  been 
said  by  all  those  persons  whose  writings  were  cited  by  the  learned 
counsel. 
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It  is,  however,  admitted  on  the  other  hand,  that  there  are  persons 
of  great  weight,  learning,  and  authority,  who  differ  in  opinion  from 
those  learned  and  pious  writers  to  whom  the  learned  counsel  ad- 
verted. What,  then,  is  to  determine  the  question  ?  The  method  is 
not  to  enter  on  a  question  as  to  the  comparative  weight  of  these 
persons  —  not  to  examine  their  writings  in  order  to  find  out  certain 
passages  which  may  not  entirely  agree  with  those  quoted  by  the 
learned  counsel.  I  believe  the  learned  counsel  did  candidly  ac- 
knowledge that  there  were  several  instances  in  which  various  passages 
in  the  same  person's  writings  could  not  be  made  to  agree  with  each 
other ;  and  every  one  must  be  aware  of  this.  The  Court  would  be 
left  in  the  greatest  difficulty  if  it  were  left  to  determine  upon  isolated 
passages,  selected  from  these  various  authors,  in  order  to  establish 
the  doctrines  of  election  and  predestination  as  the  doctrines  of  the 
church. 

There  are,  undoubtedly,  very  high  authorities  which  go  to  express 
their  opinions  on  this  subject  I  do  not  think,  however,  that  Cran- 
mer  can  be  held  responsible  for  all  that  Martyr  and  Bucer  chose  to 
say  and  publish.  I  think  there  is  too  much  laid  upon  the  shoulders 
of  the  archbishop;  but  generally  he  concurred  in  their  sentiments, 
and  he  called  them  in  to  assist  him  in  the  compilation  of  the  Book 
of  Common  Prayer.  That  book  is  nearly  the  same  as  the  second 
book  of  King  Edward  VI.,  prepared  by  convocation,  and  established 
by  act  of  Parliament.  How  could  these  persons  have  done  this  if 
they  believed  in  the  doctrines  of  predestination  and  election,  which 
doctrines  are  not  contained  in  the  Book  of  Common  Prayer  ?  Up 
to  a  certain  time  it  was  the  opinion  of  the  German  reformers ;  but 
Bishop  Burnet  says,  in  his  "  History  of  the  Reformation,"  vol.  2, 
p.  233,  speaking  of  the  doctrine  of  Calvin,  which  was  said  to  have 
been  the  doctrine  of  the  early  reformers,  "  The  Germans  soon  saw 
the  ill  effect  of  this  doctrine,  liuther  changed  his  mind  about  it,  and 
Melancthon  openly  wrote  against  it;  and  since  that  time  the  whole 
stream  of  the  Lutheran  churches  has  run  the  other  way.  But  both 
Calvin  and  Bucer  were  still  for  maintaining  the  doctrines  of  these 
decrees ;  only  they  warned  the  people  not  to  think  much  of  them, 
since  they  were  secrets  which  men  could  not  penetrate  into."  This 
seems  to  be  a  good  reason  why  they  did  not  proclaim  the  doctrine  as 
a  rule  of  faith  for  the  Church  of  England,  but  left  the  subject  en- 
tirely open. 

It  may  also  be  admitted,  that,  in  the  latter  part  of  the  reign  of 
Queen  Elizabeth,  the  doctrines  of  Calvin  had  obtained  a  much 
stronger  hold  upon  the  minds  of  the  people  of  this  country  than  they 
had  done  previously,  and  that  many  eminent  persons  might  be  re- 
ferred to  who  had  embraced  this  doctrine  of  predestination  and  elec- 
tion; but  then  it  must  be  recollected  that  the  articles  of  1562  were 
the  same  in  fact  and  substance,  though  with  some  verbal  alterations, 
as  the  articles  of  1552.  Upon  this  doctrine  of  baptism,  I  apprehend, 
there  is  nothing  upon  which  they  disagree.  Afterwards  there  was  an 
alteration  made,  for  in  one  of  the  articles  there  was  a  declaration 
of  the  church  with  respect  to  the  salvation  of  infants  who  are  bap- 
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tized,  and  who  die  before  they  commit  actual  sin.  That  was  after- 
wards  inserted  at  the  conclusion  of  the  Service  for  the  Public  Bap- 
tism of  Infants.  But  what  I  wish  more  particularly  to  allude  to  is 
this  —  that  at  the  end  of  the  clause  to  which  I  have  referred,  the 
words  "  and  not  else  "  were  added.  The  interpretation  was,  that  if 
children  were  baptized,  and  died  without  committing  actual  sin,  they 
were  saved,  but  not  else.  However,  the  damnatory  clause  (if  so  it 
may  be  termed)  was  left  out,  and  it  is,  consequently,  not  now  the 
doctrine  of  the  Church  of  England,  that  baptism  is  absolutely  neces- 
sary to  salvation.     (Burn.  Reform,  vol.  1,  part  11,  p.  463.) 

The  opinions  of  many  authorities  to  which  the  learned  counsel  re- 
ferred went  to  show,  that  it  was  not  the  want  of  the  sacrament  that 
would  deprive  the  person  of  its  benefit,  but  the  neglect  and  contempt 
of  it  where  it  could  be  had.  The  strong  ground  taken  by  the  learned 
counsel  is,  that,  the  reformers  being  Calvinists,  the  doctrines  of  the 
church,  as  prepared  and  framed  by  them,  must  be  considered  as  Cal- 
vinistic.  Then  show  me  how  far  they  advocate  those  doctrines  in 
the  public  acts  of  the  church.  Their  private  opinions  I  cannot  enter 
into,  because  the  Court  is  bound  down  to  consider  the  true  import  of 
the  words  in  the  several  services  and  in  the  articles.  We  cannot 
search  into  how  far  each  individual  went  in  the  acknowledgment  of 
those  doctrines.  The  Court  must  determine  upon  the  general  acts 
of  the  church,  publicly  declared  as  the  acts  of  a  body,  and  not  the 
acts  of  individuals.  Now,  I  have  said,  that  in  the  latter  part  of 
Queen  Elizabeth's  reign,  these  doctrines  had  taken  strong  possession 
of  the  minds  of  the  people  of  this  country.  We  know  that  between 
the  reign  of  Edward  VI.  and  the  accession  of  Queen  Elizabeth,  in 
the  reign  of  Queen  Mary,  a  large  number  of  Protestants  went  into 
Germany,  and  came  into  communication  with  the  German  reformers, 
and  imbibed  their  principles,  to  a  certain  degree,  during  their  resi- 
dence there,  and  undoubtedly  they  did  thus  obtain  very  strong  im- 
pressions in  favor  of  the  doctrines  of  Calvin.  But  still,  these  doc- 
trines were  not  received  here  generally  in  1562.  Upon  this  part  of 
the  case,  however,  I  am  of  opinion  that  the  private  opinions  of  these 
parties  are  not  to  be  taken ;  they  have  no  public  bearing,  and  can 
have  no  public  effect  —  they  can  throw  no  light  upon  the  subject  If 
the  words  to  be  considered  were  doubtful  and  ambiguous,  and  could 
not  be  construed  by  reference  to  any  other  of  the  services  of  the 
church,  or  by  any  other  of  the  public  acts  of  the  church,  then,  indeed, 
it  would  be  right  and  proper  to  advert  to  those  persons ;  but,  so  long 
as  the  articles  and  services  of  the  church  are  reconcilable,  and  not 
only  reconcilable,  but  necessarily  consistent  with  the  literal  interpre- 
tation of  the  words,  you  are  not  at  liberty  to  put  any  private  in- 
terpretation upon  them.    • 

Now,  this  will,  I  think,  as  far  as  the  Court  is  concerned,  dispose  of 
this  part  of  the  question.  Of  course,  I  protest  against  going  through 
all  the  authorities  which  have  been  very  properly  cited  by  the  learned 
counsel.  I  have  not  the  means  of  doing  so,  and  I  do  not  see  the 
necessity  for  it  I  am  not  aware  that  it  is  necessary  for  me  to  occupy 
much  more  time  upon  the  questions  which  have  arisen  here.     One 
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point  to  be  ascertained  is,  whether  the  doctrine  of  the  Church  of 
England  is  that  of  baptismal  regeneration  in  the  case  of  infants,  or 
not.  Another  point  is  —  does  Mr.  Gorham  oppose  —  as  it  is  quite 
clear,  from  the  passages  I  have  read  from  his  evidence,  and  from  the 
whole  tenor  of  his  examination,  and  the  learned  counsel's  argument 
upon  it,  that  he  does  oppose  —  baptismal  regeneration  in  infants? 
He  says,  «  The  child  may  receive,  and  must  receive,  an  act  of  grace 
before  he  receive  the  sacrament  to  good  effect ;  but  that  is  an  act  of 
grace  not  conferred  in  or  by  baptism,  though  it  may  take  place  before 
baptism,  at  baptism,  or  after  baptism."  But,  I  say,  undoubtedly  the 
church  has  declared  it  to  be  so,  because,  though  the  words  may  appear 
to  hkve  a  reference  to  the  Romish  doctrine  —  to  the  opus  operatum  — 
yet  it  is  plain  that  children  receive  spiritual  regeneration,  according 
to  the  words  of  .the  formulary  of  the  church.  Spiritual  regeneration 
is  prayed  for,  and  thanks  are  given  for  spiritual  regeneration.  There- 
fore, I  say,  if  this  be  the  doctrine  of  the  Church  of  England,  as 
undoubtedly  it  is  declared  to  be,  that  children  are  regenerated  at 
baptism,  and  are  saved  if  they  die  without  committing  actual  sin,  Mr. 
Gorham  does  not  hold  it  Then,  has  the  bishop  showed  cause  why 
he  should  not  institute  him  to  the  benefice  ?  I  am  clearly  of  opinion 
that  he  has  shown  sufficient  cause  why  he  should  not  institute  him 
to  the  benefice;  consequently  the  bishop  must  be  dismissed  with 
costs. 


|)  r  t  r  o  g  a  1 1 9  t    dourt. 

In  the  Goods  of  Edwards.1 

November  16,  1850. 

Administration —  Revocation. 

Administration  was  granted  describing  the  deceased  as  a  widower j  the  administration  was 
revoked  on  its  being  discovered  he  had  left  a  widow,  who  had  been  before  his  death,  and 
still  was,  resident  in  New  Zealand. 

On  the  16th  October,  1850,  letters  of  administration  of  the  goods 
of  William  Edwards,  who  died  on  the  3d  May,  1850,  were  granted, 
under  seal  of  the  Court,  to  William  Edwards,  one  of  his  natural  and 
lawful  children,  in  which  administration  the  deceased  was  described 
as  a  widower,  the  administration  having  so  described  him  through 
error.  It  appeared,  on  affidavit,  that  J.  Edwards,  the  widow  of  the 
deceased,  had  left  him  in  October,  1848,  and  gone  to  New  Zealand, 
where  she  was  still  residing,  and  not  likely  to  return  to  this  country. 
The  administrator,  on  discovering  his  error,  immediately  returned  the 
administration  to  the  proctor,  for  the  purpose  of  having  the  mistake 
corrected. 


*  14  Jur.  1124. 
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JR.  PhiUimore  applied  to  the  Court  for  leave  to  alter  the  adminis- 
tration, by  striking  out  the  word  "widower,"  a  new  bond  being  first 
given  by  the  administrator ;  but 

Sir  H.  Jenner  Fust  directed  the  administration  to  be  revoked. 


flrtrogattnt    Court. 

In  the  Goods  of  Redding,  otherwise  Higgins.1 

November  16,  1850. 

Will —  Revocation. 

The  deceased  duly  executed  her  will,  using  the  name  "  Higgins rj  in  the  body  of  the  will  and 
in  the  signature.  Subsequently  the  writer  of  the  will,  by  her  directions,  erased  the  name 
"  Higgins/1  and  substituted  that  of  "  Redding,"  and  the  deceased  re-signed  the  will,  using 
the  name  "  Redding,"  but  there  was  no  re-execution :  — 

Held,  that,  in  the  absence  of  intention  to  revoke,  the  will  was  entitled  to  probate  as  origi- 
nally executed. 

In  1843,  the  deceased,  then  passing  by  the  name  of  Higgins,  re- 
quested a  friend  to  draw  up  her  will,  which  he  did,  describing  her  as 
"  C.  Higgins,"  and  the  deceased  duly  executed  that  will,  signing  it 
"  C.  Higgins."  In  1845,  the  deceased,  who  had  in  the  mean  time,  but 
without  any  assigned  reason,  dropped  the  name  of  Higgins,  and  as- 
sumed that  of  Redding,  requested  the  same  person  to  alter  her  will 
for  her,  so  far  as  regarded  her  name,  and  accordingly  the  name  "  Hig- 
gins "  was  turned  into  "  Redding  "  in  the  body  of  the  will  and  attes- 
tation clause,  and  the  signature  "  C.  Higgins "  was  erased  with  a 
knife.  This  was  done  in  the  presence  of  the  deceased  and  subscribed 
witnesses ;  after  which  the  deceased  signed  the  will  "  C.  Redding," 
but  the  witnesses,  though  present,  did  not  sign  the  will. 

Deane  applied  for  probate  of  the  will  as  originally  executed.  The 
facts  stated  in  affidavit  show  that  the  deceased  had  no  intention 
to  revoke  her  will ;  and  the  nature  of  the  act  done  to  the  will  is  im- 
material, for  to  effect  a  revocation  by  burning,  tearing,  or  otherwise 
destroying  the  will,  the  stat  1,  Vict.  c.  26,  s.  20,  makes  intention  a 
necessary  part.  The  second  signiqg  being  inoperative  for  want  of 
attestation,  the  executors  now  rely  upon  the  original  execution. 

Sir  H.  Jenner  Fust.  The  circumstances  of  this  case  are  rather 
peculiar ;  but  as  it  appears  from  the  facts  which  have  been  stated, 
that  the  deceased  had  no  intention  of  revoking  her  will,  and  her  sec- 
ond signature  has  not  been  attested,  probate  must  pass  of  the  will  as 
originally  executed. 

i  14  Jar.  1052. 
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In  the  Goods  of  Wingrove.1 

December  14,  1850. 

Will— 1  Vict.  c.  26,  s.  21  —  Practice. 

Where  the  signature  of  the  testator  and  the  subscription  of  the  witnesses  are  made  in  the 
margin  of  the  will,  near  the  alterations,  the  Court  will  decree  probate  of  die  will  with  the 
alterations,  without  requiring  any  affidavit  as  to  the  time  when  the  alterations  were  made. 

The  deceased  left  a  will,  dated  the  2d  September,  1840,  duly  ex- 
ecuted, but  there  were  several  interlineations,  against  each  of  which, 
in  the  margin  of  the  paper,  were  the  names  of  the  testator  and  the 
attesting  witnesses.  No  memorandum,  referring  to  such  alterations, 
was  written  at  the  end  or  other  part  of  the  will. 

Addams,  in  moving  for  probate  of  the  will  with  the  alterations,  re- 
ferred to  the  21st  section  of  1  Vict  c.  26,  providing  that  a  will,  with 
alterations  as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin,  or  on  some  other  part  of  the  will  opposite  or 
near  to  such  alterations. 

Sir  H.  Jenner  Fust.  This  will  is  on  a  printed  form,  but  filled  up 
in  the  testator's  own  handwriting ;  the  alterations  are  also  in  his  hand- 
writing. The  signature  of  the  testator  and  the  names  of  the  attest- 
ing witnesses  may  have  been  written  in  the  margin  of  the  will  after 
execution ;  but,  however  that  may  be,  the  terms  of  the  act  of  Parlia- 
ment have  been  complied  with  as  to  the  alterations.  Probate  may, 
therefore,  go  out  as  the  will  now  stands. 

i  15  Jut.  91. 

Note. — The  question  raised  upon  this  motion  was,  in  fact,  whether  any  affidavit 
should  be  required  from  the  subscribing  witnesses  in  order  to  fix  the  time  when  alter- 
ations were  made  in  the  will,  or  other  circumstances  respecting  those  alterations,  in 
cases  where,  in  compliance  with  the  terms  of  1  Vict  c.  26,  s.  21,  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  were  made  in  the  margin ;  and  Sir  H. 
Jenner  Fust  held  that  no  such  affidavit  was  necessary.  It  may  be  doubted  whether 
the  same  principle  will  apply  to  the  cases  in  which  merely  the  initials  of  the  testator 
and  witnesses  are  made  m  the  margin ;  but  it  would  seem  that  no  affidavit  ought  to 
be  required  if  the  attestation  clause  contains  a  memorandum  referring  to  the  alter- 
ations, or  a  separate  memorandum  referring  to  the  alterations  be  written  on  some  part 
of  the  will,  and  the  signature  of  the  testator  and  subscribing  witnesses  be  made  at  the 
foot,  or  end  of,  or  opposite  to,  such  memorandum,  in  accordance  with  the  directions 
of  the  statute. 

vol.  i.  53 
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JJrtrogattut    Court. 

Yglesias  v.  F.  H.  Dyke,  Esq.,1  her  Majesty's  Procurator 

General. 

November  26,  1850. 

Capacity  —  Pleading. 

An  article,  pleading  a  declaration  of  an  attesting  witness  that  the  testatrix  was  insane  in 
March,  1850,  and  had  been  so  for  years,  the  will  being  executed  in  May  of  the  same  year, 
was  rejected  as  immaterial. 

The  will  in  question  in  this  case  was  drawn  up  from  answers  given 
to  questions  put  to  the  deceased  within  twenty-four  hours  of  her 
death.  It  was  propounded  on  behalf  of  the  executor,  in  an  allega- 
tion pleading  the  factum,  &c,  in  common  form,  and  was  opposed  on 
the  ground  of  incapacity,  on  behalf  of  the  Crown,  the  deceased  hav- 
ing died  without  relations.  The  responsive  allegations  consisted  of 
twenty-four  articles,  and  the  16th  and  23d  were,  amongst  others,  ob- 
jected to.  They  were  as  follows :  Art  16.  u  That  in  the  month  of 
March  in  the  present  year,  1850,  the  said  deceased  was  taken  very 
unwell,  and  was  visited  by  W.  S.  G.,  surgeon ;  that  the  said  W.  S.  G. 
met  in  consultation  several  times,  at  the  said  deceased's  house,  Dr. 
B.,  an  attesting  witness  to  the  pretended  will  propounded  in  this  case, 
who  had  been  sent  in  to  attend  the  said  deceased  by  the  said  L.  Y.; 
that  the  said  Dr.  B.  and  W.  S.  G.  had  many  conversations  about  the 
state  of  the  deceased's  mind,  and  the  said  Dr.  B.  expressed  his  decided 
opinion,  that  the  said  deceased  was  insane,  and  had  been  so  for  years." 
Art.  23.  "  That  on  the  said  6th  day  of  May,  in  the  course  of  a  con- 
versation respecting  the  capacity  of  the  deceased  to  make  a  will,  the 
said  H.  P.  stated  to  the  said  Dr.  B.,  that  the  said  Mr.  E.  had  refused 
to  make  a  will  for  the  said  deceased,  on  account  of  the  state  of  her 
mind ;  and  the  said  R.  W.  P.  also  stated,  that  if  any  will  was  made 
for  her,  it  would  be  contested  on  that  account ;  whereupon  the  said 
Dr.  B.  replied,  that  he  considered  her  fit  to  make  a  will,  and  that  he 
had  studied  medical  jurisprudence,  and  found  that  a  person  could 
legally  make  a  will  at  a  lucid  interval. 

Addams,  ( Turiss  with  him,)  in  objection  to  the  16th  article.  The 
general  rule  is,  that  whenever  the  credit  of  a  witness  is  to  be  im- 
peached by  proof  of  any  thing  he  has  said,  or  declared,  or  done  in 
relation  to  the  cause,  he  is  first  to  be  asked,  upon  cross  examination, 
whether  he  has  said,  or  declared,  or  done  that  which  is  intended  to 
be  proved.  This  rule,  and  the  reasons  for  it,  are  stated  in  1  Stark. 
Ev.  183,  2d  ed.;  and  therefore  they  ought,  in  this  case,  to  have  put 
the  questions  to  the  witness,  and,  if  necessary,  excepted  to  him  after 
publication.     But  is  there  an  exception  to  this  rule  in  the  case  of  an 


i  15  Jar.  44. 
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attesting  witness  like  Dr.  B.  ?  To  a  certain  extent  there  is.  If  the 
witness  has  made  a  declaration  as  to  facts  material  to  the  issue,  then, 
perhaps,  you  may  be  entitled  to  plead  in  contradiction  before  publi- 
cation, but  here  the  declaration  is  to  a  mere  matter  of  opinion.  This 
distinction  is  noticed  in  Bog.  EccL  Law,  376,  commenting  upon  At- 
kinson  v.  Atkinson,  2  Add.  484.  Upon  the  general  principle,  this  arti- 
cle must  be  rejected.  The  23d  article  cannot  affect  the  credit  of  Dr. 
B.,  or  the  cause  itself,  and  it  would  be  a  waste  of  expense  to  allow 
an  article  to  remain,  which,  if  every  word  were  proved,  must  be  use- 
less at  the  hearing. 

Sir  J.  Dodson,  Q,  A.,  (Jenner  with  him.)  Whatever  may  be  the 
opinion  supported  in  Rog.  Eccl.  Law,  Sir  J.  Nicholl,  in  Atkinson  v. 
Atkinson,  2  Add.  487,  says,  "  For  instance,  in  the  case  of  a  subscribed 
witness  to  a  will  examined  on  a  condidit,  is  the  party  opposing  the 
will  to  wait  till  publication  of  the  evidence  has  passed,  and  then  to 
plead  that  the  witness  has  said  he  never  attested  the  will ;  or,  as  the 
case  may  be, in  the  shape  of  an  exception  to  his  testimony?  I  think 
that  such  declarations  should  have  been  pleaded  before  publication." 
This  is  a  direct  authority  for  the  16th  article.  [Sir  H.  Jenner  Fust  — 
The  deceased  made  her  will  in  May,  and  this  declaration  is  pleaded 
to  have  been  made  in  March ;  how  will  that  apply  to  the  period  when, 
by  attesting  the  will,  the  witness  vouches  to  the  capacity  of  the  tes- 
tatrix ?]  The  case  set  up  is  one  of  continued  incapacity.  In  Atkin- 
son v.  Atkinson,  Sir  J.  Nicholl  does  not  directly  take  the  distinction 
between  a  witness  generally  and  a  subscribed  witness,  but  the  words 
used  by  him  show  that  such  distinction  was  then  present  to  his  mind. 
The  23d  article,  taken  in  connection  with  the  16th,  as  to  the  conduct 
and  declaration  of  Dr.  B.,  may  be  very  important ;  and,  as  it  is  ad- 
mitted to  be  in  form  admissible,  the  Court  will  not  reject  it  on  a 
mere  suggestion  that  it  may  be  useless  when  evidence  has1>een  taken 
upon  it 

Sir  H.  Jenner  Fust.  I  do.  not  think  the  circumstances  of  this 
case  make  it  necessary  for  me  to  decide  whether  or  not  a  subscribing 
witness  can  be  contradicted  by  pleading  before  publication.  I  shall 
reject  the  16th  article,  because  the  declaration  there  pleaded  was 
made  at  an  earlier  period  than  the  time  of  execution  of  the  will.  I 
shall  also  reject  the  23d  article;  there  is  no  substantive  fact  there 
pleaded,  and  I  do  not  see  how  it  can  in  any  manner  affect  Dr.  B. 
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In  the  Goods  of  Cutler.1 

January  16,  1851.  • 

Practice  —  Residuary  Legatee  —  Grant  of  Administration. 

Elizabeth  Cutler,  wife  of  J.  Cutler,  made  her  will  under  certain 
powers  given  her  by  the  will  of  her  father,  and  she  therein  gave  and 
bequeathed  the  interest  of  the  funds  over  which  she  had  a  power,  to 
her  husband  for  life.  After  his  decease,  she  gave  the  principal  sum  in 
the  following  manner :  300/.  to  her  brother,  W.  P. ;  100/.  to  her 
niece,  A.  P. ;  500/.  to  her  sister,  S.  H. ;  100/.  to  her  brother,  E.  P. ;  and 
the  residue  of  such  principal  sum  to  E.  P.  and  W.  H.,  upon  trust  to 
pay  the  interest  thereof  to  C.  F.  for  her  life,  and  after  the  de- 
cease of  C.  F.,  as  to  200/.,  part  of  the  principal  of  such  last  residue, 
to  such  person  or  persons,  and  in  such  manner  and  form,  as  the  said 
C.  F.,  notwithstanding  her  coverture,  shall  give  and  bequeath  by  her 
will ;  and  in  default  of  such  gift,  or  as  to  so  much  and  such  part  of 
the  said  sum  of  200/.  as  may  remain  undisposed  of,  and  also  as  to  all 
the  residue  of  the  principal  of  such  last-mentioned  residue,  she  di- 
rected the  trustees  to  pay  and  divide  the  same  equally  amongst  the  chil- 
dren of  the  said  C.  F. ;  and  in  case  there  should  be  none  such,  then  to 
pay  and  divide  the  same  equally  amongst  the  brothers  and  sisters  of  the 
said  C.  F.  living  at  her  death,  and  the  issue  of  such  of  them  as  may 
have  died  in  her  lifetime.  The  executors  and  trustees,  E.  P.  ana 
W.  H.,  died  without  taking  out  administration  with  this  will  annexed, 
and  the  husband  of  the  deceased  is  also  since  dead.  C.  F.,  now  a 
widow,  survived,  and  has  consented  that  the  administration  should 
be  granted  to  A.  P.  as  a  legatee.  C.  F.  had  three  children,  two  of 
whom  renounced,  and  consented  to  the  grant  being  made  to  A.  P. 
The  third  was  in  some  part  of  America.  The  fund  over  which  the 
deceased  had  the  power  consisted  of  the  sum  of  1315/.  16s.  9d.,  and 
this  sum  had  been  lent  by  the  trustees  under  her  father's  will  to  her 
husband  on  his  four  several  bonds,  the  validity  of  which  was  disputed 
by  his  representatives,  and  the  administration  to  Elizabeth  Cutler  was 
said  to  be  necessary  for  the  purposes  of  a  suit  in  Chancery  respect- 
ing these  bonds. 

Jenner  moved  for  a  grant  of  letters  of  administration,  with  the  will, 
&c.,  to  A.  P.,  limited  so  far  only  as  concerned  the  property  over  which 
she  had,  and  had  exercised,  the  power.  The  only  objection  to  that 
grant  was  a  doubt  whether  the  child  of  C.  F.,  who  was  in  America, 
ought  not  to  be  first  cited  as  a  residuary  legatee  ;  but  such  child  was 
not  in  the  ordinary  and  technical  sense  of  the  word  a  residuary  lega- 
tee, but  a  legatee  who  took  a  certain  specified  sum,  a  specific  residue. 
That  where  a  testator,  disposing  of  a  definite  sum,  as  1000/.,  gave 

i  15  Jut.  68. 
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700J.  to  A.,  and  the  residue  of  such  sum  to  B.,  B.  was  not  a  residuary 
legatee.  In  Repington  v.  Holland,  2  Lee,  254,  a  residue  was  defined 
to  be  something  uncertain,  which  shall  happen  to  be  left  after  the 
debts  and  legacies  are  paid ;  and  the  principle  upon  which  the  grant 
was  made  to  a  residuary  legatee  was  said  to  be  this,  that  he,  having 
only  what  should  be  left  after  all  charges  paid,  was  bound,  for  his  own 
sake,  to  be  careful  in  collecting  in  and  improving  the  estate  —  a  princi- 
ple which  wholly  failed  in  the  present  case. 

Sir  H.  Jenner  Fust.  The  decree  may  be  dispensed  with  in  the 
circumstances  of  this  case,  and  the  administration  granted,  with  the 
limitation,  in  the  manner  prayed. 


^Prerogative    Kottrt. 

Este  v.  Este.1 

January  25,  and  February  11,  1851. 

Practice  —  Pleading  —  Will  made  under  a  Power. 

An  allegation,  propounding  a  will  and  codicil  alleged  to  have  been  made  by  virtue  of  certain 
powers  under  a  deed  of  settlement,  did  not  plead  the  deed  of  settlement :  — 

Held,  that  the  deed  should  be  pleaded  as  an  exhibit 

Barnes  v.  Vincent^  5  Moo.  Pri.  C.  C.  201,  considered. 

L.  C.  Este,  the  deceased,  a  married  woman,  left  a  will  and  codicil, 
of  which  she  named  two  executors,  who  propounded  the  same  in  an 
allegation  in  the  common  form,  and  merely  reciting  that  she  made 
the  said  will  and  codicil  under  and  by  virtue  of  certain  powers  and 
authorities  vested  in  her  by  a  certain  deed  of  settlement,  dated,  &c., 
and  made  between  her  on  the  one  part,  and  her  husband  on  the  other 
part  This  deed  was  not  pleaded  or  annexed  to  the  allegation  as  an 
exhibit  The  husband  of  the  deceased  opposed  the  will  and  codicil ; 
and,  on  his  behalf,  — 

Addams  objected  to  the  admission  of  the  allegation,  inasmuch  as 
it  did  not  plead  the  deed  under  which  the  will  ana  codicil  were  made. 

Sir  J.  Dodson,  Q.  A.,  and  Turiss,  in  support  of  the  allegation.  [The 
argument  went  upon  the  case  of  Barnes  v.  Vincent,  5  Moo.  P*  C. 
C.  201,  and  is  referred  to  in  the  judgment] 

Sir  H.  Jenner  Fust.  This  case  is  described  as  a  business  of 
citing  M.  L.  Este,  the  lawful  husband  of  L.  C.  Este,  to  show  cause 
why  probate  of  her  will  should  not  be  granted  to  the  executors  named 

i  15  Jur.  159. 
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in  the  said  will,  under  certain  limitations  :  so  the  question  arises  -with 
respect  to  the  will  of  a  married  woman.  The  will  purports  to  be 
made  in  pursuance  of  certain  powers ;  but  what  those  powers  were, 
their  nature  and  extent,  does  not  appear;  nor  does  the  allegation 
give  the  Court  any  further  information  than  can  be  derived  from  the 
will  itself,  for  all  that  the  allegation  does  is  to  describe  the  will  as 
made  and  executed  by  virtue  of  certain  powers.  The  admission  of 
this  allegation  was  opposed  upon  the  ground  that  the  powers  which 
the  deceased  had,  enabling  her  to  make  a  will,  notwithstanding  her 
coverture,  were  not  set  forth  in  the  allegation ;  and  it  was  argued 
that  those  powers  ought  to  be  set  forth,  that  the  husband  might  have 
the  opportunity  of  really  knowing  the  rights  and  the  limitations  un- 
der and  subject  to  which  his  wife  made  the  will  propounded.  On 
the  other  hand  it  was  contended,  and  strongly  contended,  that  this 
Court  had  no  right  to  call  for  the  production  of  the  deeds  giving  the 
power,  and  that  since  the  case  of  Barnes  v.  Vincent,  in  1846,  it  was 
no  longer  to  be  the  practice  of  this  Court  to  call  for  the  production 
of  these  instruments ;  and  that,  according  to  the  words  of  the  noble 
and  learned  Lord  (  Lord  Brougham  )  who  delivered  the  judgment  of 
their  Lordships  in  that  case,  this  Court  had  no  right  to  look  at  the 
instruments  in  virtue  of  which  it  might  happen  that  wills  purported 
to  have  been  executed.  That  argument  was  strongly  pressed,  and 
made  to  rest  upon  Barnes  v.  Vincent.  With  respect  to  that  case,  it 
may  be  observed,  that  both  the  power  and  the  vail  there  considered 
were  previous  to  the  year  1838,  the  will  itself  being  made  in  1836 ; 
and  it  is  clear,  when  you  come  to  look  at  the  words  of  that  judg- 
ment, that  great  part  of  the  argument  turned  upon  the  anomalous 
state  of  the  law  with  reference  to  the  granting  probate  of  wills  of 
married  women  ;  that  the  sentence  granting  probate  would  be  inconclu- 
sive one  way,  whilst  the  sentence  refusing  probate  \tfould  be  conclu- 
sive the  other  way,  since,  if  probate  were  refused,  the  Courts  of  Equity 
never  would  know  of  the  will  at  all.  And  it  was  said  that  there  was 
a  considerable  class  of  cases  in  which  equity  would  relieve  against  a 
defective  execution  of  a  power  —  as  in  favor  of  a  purchaser,  or  creditor, 
or  child  ;  but  if  probate  should  have  been  refused  by  the  Ecclesiastical 
Court,  on  the  grounds  of  the  execution  being  defective,  no  such  relief 
ever  could  be  extended  in  any  case ;  because  the  Court,  which  alone 
could  relieve,  never  could  know  if  the  instrument  existed,  nor  could 
see  the  defect  in  the  execution  ;  and  the  Court  of  Probate  waa  bound 
by  the  fact  of  defective  execution,  and  could  not  remedy  it.  But 
the  present  Statute  of  Wills  gets  rid  of  the  formalities  which  might 
be  imposed  upon  the  execution  of  wills  by  married  women.  The  8th, 
9th,  and  10th  sections  provide  for  and  describe  the  manner  and  form 
of  execution  which  will  be  necessary,  in  all  cases,  to  give  effect  to  the 
wills  of  married  women  executed  since  the  statute  came  into  opera- 
tion. There  are  certainly  some  of  the  expressions  in  Barnes  v.  V%n* 
cent,  which  I  have  referred  to,  that  would  tend  to  show  that  this 
Court  has  no  right  to  look  at  the  power ;  but  I  think  those  expres- 
sions must  be  taken  with  respect  to  the  state  of  the  law  before  the 
present  statute,  for  no  Court  of  Equity  could  now  relieve  against  a 
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defective  execution,  since  the  legislature  has  imposed  certain  forms 
which  are  absolutely  necessary,  and  cannot  be  supplied,  to  give  effect 
to  the  will ;  so  that  all  argument  derived  from  the  power  which  the 
Courts  of  Equity  had,  before  the  statute,  is  now  done  away  with.  I 
am  afraid  the  remedy  suggested  by  the  learned  Lord,  if  this  Court 
were,  in  all  those  cases  where  a  power  is  alleged,  to  grant  probate 
without  calling  for  the  power,  would  be  very  inadequate.  But  sup- 
pose the  will  to  be  contested  on  the  ground  of  coercion,  or  undue  in- 
fluence, or  incapacity,  how  is  this  Court  to  know  who  have  a  right  to 
contest  the  will ;  in  other  words,  who  are  interested  in  an  intestacy, 
unless  it  has  an  opportunity  of  looking  at  the  power  ?  It  is  only  by 
an  inspection  of  the  deed  that  this  Court  can  ascertain  the  rights  of 
the  parties ;  and  therefore,  upon  the  general  principle,  I  am  of  opin- 
ion that  this  settlement  must  be  produced,  and  that  the  Court  is 
entitled  to  look  at  the  deed,  that  it  may  see  who  are  the  persons  hav- 
ing a  right  to  oppose  probate,  as  interested  in  an  intestacy,  and  to 
whom  the  property  would  go  if  the  will  were  pronounced  against 


prerogative    <£  o  tt  r  t . 

In  the  Goods  of  Beer.1 

February  11,  1851. 

Practice  —  Executor  of  Executor  —  Chain  of  Representation  under 

the  Wilt  of  a  married  Woman.  \ 

Rebecca  Beer,  wife  of  W.  Beer,  by  virtue  of  certain  powers,  made 
her  will  and  two  codicils,  of  which  she  appointed  W.  S.  and  S.  S. 
executors;  they  proved  the  will  W.  S.  survived  his  co-executor, 
and  died,  leaving  part  of  the  goods  of  Rebecca  Beer  unadmimstered. 
His  will  was  proved  in  the  Prerogative  Court  by  the  executors  there- 
in named.     Upon  this  state  of  facts, — 

Addams  moved  the  Court  to  decree  letters  of  administration  with 
the  will  and  codicils  annexed,  of  the  goods  of  Rebecca  Beer  left  un- 
administered, to  be  granted  to  one  of  the  residuary  legatees,  named  in 
the  second  codicil.  [Sir  H.  Jenner  Fust.— You  do  not  contend  that 
the  chain  of  representation  is  broken  ?]     No,  sir. 

Sir  H.  Jenner  Fust.  I  cannot  grant  this  motion ;  the  executor 
of  the  executor  represents  the  original  testatrix,  and  the  residuary 
legatee  has  no  right  to  the  grant. 

i  15  Jar.  160. 
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In  the  Goods  of  Wells.1 

February  11,  1851. 

Practice  —  Bona  Notabilia —  Trust  Fund. 

The  Rev.  S.  Wells,  of  his  will,  appointed  his  wife,  E.  Wells,  sole 
executrix  and  residuary  legatee.  Mrs.  Wells  proved  the  will  in  the 
Prerogative  Court,  and  administered  the  whole  of  the  testator's 
beneficial  estate.  She  died,  leaving  the  whole  of  her  estate  within 
the  archdeaconry  of  Totnes,  having  made  her  will,  but  appointed  no 
executor,  or  residuary  legatee,  and  letters  of  administration,  with  her 
will  annexed,  were  granted  by  the  Archdeaconry  Court  of  Totnes,  to 
her  three  eons,  and  only  next  of  kin.  The  Rev.  S.  Wells  was  sur- 
viving trustee  of  a  sum  of  5869/.  19s.  Id.  Consols ;  this  sum  was  not 
transferred  by  his  executrix,  but  remained  in  his  name,  and  was  the 
unadministered  estate  with  which  it  was  sought  to  deal  The  three 
sons,  as  the  duly  constituted  personal  representatives  of  Mrs.  Wells, 
now  applied  for  letters  of  administration  of  the  unadministered 
effects,  with  the  will  annexed,  of  the  Rev.  S.  Wells,  to  be  granted 
to  them.  The  unadministered  estate  was  sworn  under  202.,  as  a 
nominal  value.9 

Jenmer>  in  support  of  the  motion,  submitted  that  the  naked  trust 
which  passed  to  Mrs.  Wells  under  her  husband's  will,  did  not  consti- 
tute bona  notabilia,  and  that  her  will  was  rightly  proved  at  Totnes; 
so  that  her  representatives  were  entitled  to  the  grant  prayed. 

Sir  H.  Jenner  Fust.  The  very  foundation  of  your  motion  is,  that 
property  exceeding  the  amount  necessary  to  constitute  bona  notabilia, 
is  within  the  jurisdiction  of  this  Court  How  can  I,  then,  consider 
that  you  represent  the  deceased  through  the  Totnes  grant?  The 
proper  course  will  be  to  decree  the  administration  limited  to  the  fund 
under  the  trust 


i  15  Jut.  160. 

9  To  a  certain  extent  the  difficulty  would  have  been  obviated  by  swearing  the  unad- 
ministered estate  under  5L,  since  Mr.  Wells,  and  Mrs.  Wells  as  residuary  legatee 
under  his  will,  had  no  beneficial  interest  whatever  in  the  fund,  and  the  amount  was 
merely  nominal ;  and  even  had  that  course  been  taken,  there  would  have  been  objec- 
tions to  a  general  grant 
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$x  tx  o  %atxv  t    Court. 

,    Jermyn  v.  Hervey.1 

February  11,  1851. 

1  Vict.  c.  26,  s.  9  —  Signature  of  Testator  —  «  Foot  or  End:9 

This  was  a  question  arising  out  of  the  position  of  the  signature  to 
a  codicil  to  the  will  of  Lord  William  Hervey.  On  the  4th  June, 
1850,  a  motion  for  probate  of  this  codicil,  together  with  the  will,  to 
which  it  referred  by  date,  but  which  had  been  revoked  by  the  testa- 
tor's marriage,  subsequent  to  its  date,  was  rejected,  and  the  will  and 
codicil  were  thereupon  propounded  by  one  of  the  executors  named  in 
the  will.  There  were  no  executors  named  in  the  codicil.  The  allega- 
tion pleaded  the  factum  of  the  will,  which  was  dated  February  17th, 
1841,  the  revocation  of  such  will  by  the  testator's  marriage,  and  his 
intention  to  revive  it  by  the  codicil,  and  which,  in  fact,  he  did  by  the 
execution  of  such  codicil.  This  codicil  was  in  the  following  words  and 
form,  commencing  on  the  first  page  of  a  sheet  of  letter  paper  folded 
vertically :  — 

"  I,  William  Hervey,  make  and  declare  this  to  be  a  codicil 
to  my  last  will,  which  will  bears  date  the  17th  day  of 
February,  1841. 

"  I  give  to  my  dear  wife,  Celicia,  my  house  at  Brighton,  No. 
16,  Sussex-square,  Kemp-town. 

"Witness."2 

And  at  the  top  of  the  second  page  were  the  words :  — 

"  Witness  my  hand,  this  eighth  day  of  April,  one  thou- 
sand eight  hundred  and  forty-nve. 

u  William  Hervey. 
"  Signed  and  declared  in  the  presence  of 

"  C.  K.  Sheridan. 
«  R.  Kerr." 

Curteis  appeared  in  support  of  the  codicil,  contending  that  the 
word  "  witness,"  which  was  written  on  the  blank  space  left  at  the 
end  of  the  dispositive  part  of  the  will,  might  be  taken  as  the  com- 
mencement of  the  testimonium  clause,  which  was  part  of  the  will, 
and  therefore  the  will  was  carried  over  to  the  next  side  of  the  paper ; 
and  the  signature  there  following  immediately  after  the  testimonium 
clause,  the  will  was  thereby  signed  at  the  "  foot  or  end,"  as  required 
by  the  act 

Addams,  for  the  widow,  raised  no  objection. 


i  15  Jur.  184. 

2  These  words  extended  nearly  to  the  bottom  of  the  first  page.  A  blank  space, 
however,  more  than  sufficient  for  the  signature,  was  left,  but  the  word  "  witness"  only 
appeared. 


634    CASES  IN  THE  ECCLESIASTICAL  COURTS, 

In  rt  Anderson. 

Sir  H.  Jenner  Fust.  This  question  is  of  importance,  as,  if  the 
codicil  is  not  entitled  to  probate,  the  will,  having  been  revoked  by  the 
deceased's  marriage,  is  inoperative,  and  those  benefited  by  it  'would 
be  wholly  unprovided  for.  I  think  the  codicil  is  signed  within  the 
terms  of  the  act  of  Parliament,  and  is  entitled  to  probate.  It  revives 
the  will ;  therefore  let  probate  pass  of  the  will  ana  codiciL l 


<£o  n  01  0  1 0  r  g    tiTottrt. 

In  the  Goods  of  Anderson.8 

December  18,  1850. 

1  Vict  c.  26,  s.  9 —  Will —  Signature  of  Testator  —  Foot  or  End. 

The  will  of  this  deceased  was  written  on  two  sides  of  paper,  the 
depositive  part  being  carried  over  to  the  second  side,  and  immediately 
following  this,  the  usual  words,  "  Li  witness  whereof,"  &c.  There 
was  then  a  blank  space  of  about  ten  lines,  and  the  attestation  clause, 
and  the  signatures  of  the  deceased  and  the  witnesses,  followed  in 
this  form :  — 

«  Signed  by  the  said  testator  in  our  )  George  Yates 

EC  others  ^  the  PreSen°e  °f  I  WitneS8e8'  Benjamin  IWon. 

"  Alexander  Anderson." 

Addams  in  support  of  the  motion  for  probate  of  this  paper. 

Dr.  Lushinoton.  There  is  nothing  in  the  act  to  prohibit  spaces 
being  left ;  and  although  it  may  be  doubtful  whether  the  attestation 
clause  is  a  part  of  the  will,  I  think  that,  in  cases  of  doubt,  the  Court 
should  carry  out  the  intention  if  possible.     Let  the  probate  pass. 

1  See  note  to  next  case, 
a  15  Jur.  92. 

Nott.  —  Whether  a  will  or  other  writing  be  "  signed  at  the  foot  or  end,"  or  not, 
would,  a  priori,  seem  a  very  simple  question ;  and  yet  the  construction  put  upon  tltese 
words  has  been  apparently  so  different  in  different  instances,  that  perhaps  there  is  no 
class  of  cases  upon  which  it  has  been  more  difficult  to  give  a  decisive  opinion  with 
satisfaction.  It  may,  therefore,  be  worth  while  to  examine  shortly  the  principles  upon 
which  this  point  has  been  from  time  to  time  determined,  and  endeavor  to  ascertain 
if  there  is  now  any  general  and  recognized  governing  principle  as  a  guide  for  the 
future. 

The  learned  Judge  of  the  Prerogative  Court  was  at  first  disposed  to  construe  these 
words,  "  foot  or  end,"  with  considerable  liberality,  and  to  act  upon  what  was  called 
the  equity  of  the  statute;  however,  a  stricter  construction  was  afterwards  adopted; 
but  the  same  learned  person,  still  inclining  to  favor  the  manifest  intention  of  the  tes- 
tators, thought  himself  at  liberty  to  look  at  (he  contents  of  the  will,  and  see  whether 
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the  property  was  entirely  disposed  of,  as  by  a  bequest  of  the  residue,  for  the  purpose 
of  ascertaining  that  the  will  was,  in  its  dispositive  character,  a  completed  instrument 
XJpon  this  principle  the  case  of  Avers  v.  Jhjres,  11  Jur.  417,  was  determined.  But 
Witiis  v.  Lowe,  11  Jur.  807,  in  which  case  the  will  was  complete  in  form  as  to  its  dis- 
positive part,  there  being  a  residuary  clause  and  the  appointment  of  an  executor,  but 
the  signature  of  the  deceased  was  half  way  down  the  third  side,  though  the  will  con- 
cluded about  the  middle  of  the  second  side,  called  for  a  more  strict  adherence  to  the 
letter  of  the  statute.  (See,  for  some  observations  on  these  two  cases,  11  Jur.  part  2, 
p.  422.)  Soon  after  these  cases  came  Smee  v.  Bryer,  12  Jur.  103 ;  13  Jur.  289,  which 
was  taken  up  to  the  Judicial  Committee  of  the  Privy  Council ;  and  although  the 
opinion  of  their  Lordships,  as  delivered  by  Lord  Langdale,  M.  R.,  is  often  made  an 
authority,  it  may  fairly  be  doubted  whether  that  case,  except  with  reference  to  the 
words  cited  below,  established  any  principle  which  can  be  made  generally  applicable. 
After  Smee  v.  Bryer  there  were  several  decisions,  many  of  which  are  reported  in  1. 
Robertson ;  as,  for  example,  In  (he  Goods  of  Howell,  1  Robertson,  671 ;  which  seem  to 
have  turned  on  the  greater  or  less  space  occurring  between  the  conclusion  of  the  will 
and  the  signature  of  the  deceased ;  and  at  the  beginning  of  last  year,  In  the  Goods  of 
DawnaUy  14  Jur.  318,  came  before  the  Court,  which  may  be  taken  to  lay  down,  as  the 
principle  resulting  from  these  cases,  that  the  words  "  foot  or  end  "  may  be  satisfied  by 
a  common-sense  construction  being  put  upon  them. 

Unfortunately,  this  liberal  and  obvious  construction  has  been  very  much  weakened 
by  a  distinction  taken  between  those  cases  in  which  the  signature  of  the  deceased  is 
beneath  and  on  the  same  side  with  the  concluding  words  of  the  will,  and  where  it  is 
not  on  the  same  side,  but  is  carried  over — a  distinction  probably  suggested  by  some 
words  in  Smee  v.  Bryer,  13  Jur.  289,  where  Lord  Langdale,  M.  R.,  in  describing  the 
will  in  question,  says,  "  No  part  of  the  will  being  immediately  above  it"  —  that  is, 
above  the  signature.  Still,  if  this  rule,  that  some  part  of  the  will  must  be  above  the 
signature,  or  on  the  same  side  with  the  signature,  were  held  to  apply  in  all  cases,  there 
would  be  little  reason  why  those  who  have  to  advise  upon  the  point  should  complain 
of  any  difficulty  in  forming  an  opinion  upon  the  cases  which  may  be  laid  before  them. 
But  a  further  distinction  is  drawn,  and  it  is  said  you  must  look  to  the  manner  in  which 
a  will  so  questioned  concludes ;  for  all  wills  have  not  the  same  form  of  conclusion. 
There  is  the  dispositive  part,  which,  of  course,  will  be  found  in  every  will ;  but  some 
wills  have  thereto  added  a  testimonium  clause,  and  some  an  attestation  clause  ;  others 
have  neither  of,  and  others  again  have  both,  these  clauses.  Then  do  these  clauses,  or 
either,  form  a  part  of  the  will,  below  which  the  testator  may  write  his  signature  ? 
Sometimes  it  would  seem  that  such  clauses  are  embodied  with,  and  do  form  part  of, 
the  will,  and  sometimes  they  do  not  In  the  Goods  of  White,  7  N.  C.  543,  the  learned 
Judge  of  the  Prerogative  Court  said,  "  In  some  cases  the  testimonium  clause  is  the 
conclusion  of  the  will ;  in  other  cases  the  attestation  clause  may  conclude  the  will, 
though  the  signature  of  the  testator  ought  to  be  at  the  end  of  the  testimonium  clause." 
And  this  is  made  more  certain,  since,  In  the  Goods  of  Batten,  7  N.  C.  289,  the  same 
learned  judge  expressed  his  opinion,  that,  "  generally  speaking,  the  signature  should 
be  placed  at  the  close  of  the  testimonium  clause."  So  far,  then,  the  testimonium 
clause  may  be  considered  a  part  of  the  will.  Next  as  to  the  attestation  clause.  In  the 
Goods  ofShadweU,  7  N.  C.  377,  the  dispositive  part  of  the  will  ended  near  the  bottom 
of  the  second  page,  space  sufficient  for  the  signature  being  left  on  that  side,  and  on 
the  top  of  the  third  side  were  the  words, "  Signed  by  me  in  the  presence  of  the  under- 
signed," and  the  signature  followed.  Probate  was  refused  on  motion.  Why  ?  Was 
it  because  these  words,  "  Signed  by  me,"  &c,  which  are  read  as  an  attestation  clause, 
did  not  follow  immediately,  and  on  the  same  side  with  the  conclusion  of  the  disposi- 
tive part  of  the  will,  but  after  a  space  ample  enough  for  the  signature  was  left  on  that 
side,  and  could  not,  therefore,  be  taken  as  a  part  of  the  will  ?  If  so,  the  attestation 
clause  can  then  only  be  taken  as  part  of  the  will  where  it  is  on  the  same  side,  or  be- 
gins on  the  same  side,  and  follows  immediately,  and  without  intervening  space,  the 
conclusion  of  the  dispositive  part,  or  the  testimonium  clause.  And  this  view  seems 
confirmed  by  the  case  of  Batten,  mentioned  above,  in  which  case  the  learned  judge 
described  the  attestation  clause  as  following  the  testimonium  clause  without  a  blank, 
and  granted  probate  of  the  will ;  whilst  In  3ie  Goods  of  Pain,  14  Jur.  1032,  there  was 
some  little  distance  between  the  end  of  the  will  and  the  beginning  of  the  attestation 
clause,  and  probate  was  refused.  In  the  first  of  these  cases  the  page  ended  with  the 
words,  "Signed  in  the  presence  of  us,  who,  at  the  request  and  in  the  presence  of  the 
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said  Amy  Batten,  testatrix,  and" — the  rest  of  the  clause  and  the  signature  beinrou 
the  next  side.    In  the  latter  case  the  page  ended  with  the  words,  "  Signed,  sealed, 
and  delivered,  by  the  above-named  Mary  rain,"  the  rest  of  the  clause  and  the  signs-  * 
tare  being  on  the  next  side. 

The  result,  therefore,  would  appear  to  be,  that  where  the  testator  has  placed  his 
name  below  the  dispositive  part  of  the  will,  and  on  the  same  side,  the  signature  will, 
generally  speaking,  be  well  placed.  The  same  rule  will  apply  where  he  has  signed 
below,  and  on  the  same  side  with  the  testimonium  clause.  And,  lastly,  that  where 
the  signature  is  below  the  attestation  clause,  but  not  on  the  same  side  with  the  con- 
clusion of  the  dispositive  part  of  the  will  or  testimonium  clause,  the  will  is  not  duly 
signed,  unless  the  attestation  clause  follow  the  conclusion  of  the  dispositive  part  or 
testimonium  clause  immediately,  and  without  leaving  a  space  for  the  signature  of  the 
testator. 
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The  Benares.1 

May  23,  1850. 

Collision  —  Damage  —  Freight  —  53  Geo.  3,  c.  159. 

The  whole  of  the  freight,  without  any  deductions,  due,  or  to  grow  due,  for  and  daring  the 
voyage  which  may  do  in  prosecution  or  contracted  for  at  tne  time  of  the  happening  of 
loss  or  damage  by  collision,  is  liable  to  answer  for  or  make  good  such  loss  or  damage. 


On  her  homeward  voyage,  the  ship  Benares  came  in  collision  with 
the  Royal  Archer.  Several  actions  had  been  entered  against  the  ship 
Benares  and  the  freight,  on  behalf  of  different  owners  of  the  cargo, 
and  for  the  crew  of  the  Royal  Archer,  for  their  private  effects,  and 
bail  had  been  given  thereto  to  the  amount  of  8950/.  The  ship  was 
appraised,  by  virtue  of  a  commission,  at  2765/.  before  the  damage, 
and  2655/.  after  the  damage.  On  the  20th  March,  1850,  and  after 
bail  had  been  given,  an  affidavit  was  brought  in  as  to  the  amount  of 
freight,  setting  forth  that  the  gross  freight  on  the  homeward-bound 
voyage  amounted  to  2538/.  12s.  9d,  and  claiming  therefrom  deduc- 
tions for  wages,  &c.,  amounting  to  630/.  4s.  6d.,  thus  constituting  a 
net  freight  of  1908/.  8s.  3d.  On  the  25th  April,  1850,  the  cause  came 
on  for  hearing,  when  the  Judge  pronounced  for  the  damage  proceeded 
for,  and  condemned  the  owners  of  the  Benares,  and  the  bail  given 
on  their  behalf,  in  the  amount  thereof,  to  the  extent  of  the  value  of 
their  vessel  and  the  amount  of  freight.  On  the  same  day  was  brought 
in  a  further  affidavit  as  to  the  amount  of  freight,  not  only  on  the 
homeward,  but  also  on  the  outward  voyage,  viz.,  outward,  650/.; 
homeward,  2538/.  12s.  9d. ;  total,  3188/.  125.  9d. ;  and  claiming  de- 
ductions therefrom  for  outfit  of  voyage,  insurance  on  ship  and  freight, 
disbursements  at  Calcutta  and  St.  Helena,  wages  of  crew,  disburse- 
ments at  Liverpool,  commission  on  collecting,  freight,  &c.,  and  sundry 
other  charges,  amounting  in  the  whole  to  2466/.  10s.  5d. ;  thus  leaving 
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a  net  amount  of  freight  on  the  outward  and  homeward  voyages  of 
742/.  2s.  id.  It  was  agreed  that  the  opinion  of  the  Court  should  be 
taken,  in  as  summary  a  manner  as  possible,  as  to  the  right  of  the 
owners  to  any  and  which  of  these  deductions,  and  for  that  purpose  to 
move  the  Court  to  decree  a  monition  against  the  bail  to  bring  in 
2538/.  12^.  9d.,  as  the  total  amount  of  freight  earned  by  the  Benares 
on  her  homeward  voyage. 

Addams  (Bayford  with  him)  applied  to  the  Court  to  direct  the 
owners  of  the  Benares  to  bring  into  the  registry  the  gross  amount 
of  freight  earned  on  the  homeward  voyage. 

Robinson  ( Twiss  with  him)  submitted  that  the  owners  were  entitled 
to  the  deductions.  In  The  Triune,  3  Hagg.  114,  the  whole  freight 
was  directed  to  be  brought  in,  but  with  a  reservation  that  the  deduc- 
tions claimed  for  wages,  shipping,  and  delivery  expenses,  should  be 
referred  to  the  registrar  and  merchants,  and  therefore  admitting  the 
legal  right  to  the  deductions.  The  sums  charged  were  necessarily 
incurred  in  the  earning  of  freight,  and  without  their  outlay  no  freight 
at  all  could  have  been  earned.  In  The  Gazelle,  2  W.  Rob.  279  ;  7  far. 
497,  it  was  held,  that,  in  fixing  the  amount  of  demurrage  to  be  paid  for 
the  detention  of  a  vessel  during  repairs  incurred  by  a  collision,  a  de- 
duction must  be  made  from  the  gross  freight  of  so  much  as  would, 
in  ordinary  cases,  be  disbursed  on  account  of  the  ship's  expenses  in 
earning  the  freight  That  principle  would  apply  to  and  govern  this 
case.  They  also  cited  The  Aline,  1  W.  Rob.  Ill ;  and  La  Constan- 
cia,  10  Jur.  845. 

Addams.  In  salvage  cases,  the  award  is  always  made  on  the  gross 
freight.  It  is  true,  that,  in  cases  of  bottomry,  the  Court  looks  to  the 
net  freight ;  but  those  cases  are  subject  to  very  different  considerations 
from  the  present ;  for,  in  cases  of  damage,  the  claim  arises,  not  ez 
contractu,  but  ex  delicto,  and  the  measure  of  the  indemnification  is  co- 
extensive with  the  amount  of  the  damage,  except  so  far  as  limited  by 
stat.  53,  Geo.  3,  c.  159.  The  Triune,  as  far  as  the  reported  case 
goes,  is  no  authority,  for  the  very  question  of  deductions  was  there 
reserved* 

Dr.  Lushinoton.  The  question  in  the  present  case  arises  out  of 
the  following  circumstances :  An  action  for  damage  has  been  brought 
against  a  vessel  called  the  Benares,  and  in  that  action  the  plaintiffs 
were  successful.  The  ship  and  the  freight  are  of  course  responsible 
for  the  amount  of  damage.  It  turns  out  that  that  is  much  larger  than 
the  value  of  the  ship  and  freight ;  and  the  present  question  is,  whether 
the  whole  of  the  freight  ought  to  be  brought  into  the  registry,  or 
whether  any  and  what  deductions  ought  to  be  allowed  from  it.  I 
understand  it  is  the  wish  of  the  parties  that  I  should  give  my  opinion 
on  the  question  as  it  now  stands,  without  any  reference  to  the  regis- 
trar and  merchants.  I  think  the  parties  are  quite  right  in  entertaining 
that  opinion,  because  the  reference  would  be  perfectly  useless,  the 
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case  depending  on  a  question  of  law,  and  not  on  a  question  of  fact. 
This  is  not  an  unimportant  case :  I  cannot  find  that  the  question  has 
ever  been  formally  decided.  It  must  be  borne  in  mind  in  the  consid- 
eration of  this  case,  from  beginning  to  end,  that  we  are  speaking  of 
an  action  where  the  plaintiffs  have  been  successful  in  a  cause  of  dam- 
age. We  must  carefully  distinguish  it  from  a  case  of  wages,  or  of 
bottomry,  or  any  other  case  of  a  purely  civil  nature.  It  is  very  well 
known,  that  prior  to  the  passing  01  the  act  of  Parliament  to  limit  the 
responsibility  of  the  owners  of  a  ship  doing  damage,  they  were  liable 
to  the  whole  extent  of  that  damage,  whatever  it  might  be.  No  doubt 
that  was  a  sound  principle  of  law,  because  the  owner  was  only  made 
responsible  for  the  negligence  or  wilfulness  of  his  own  servants ;  and 
prima  facie  there  was  no  reason  why  that  responsibility  should  be 
limited  at  all,  inasmuch  as  the  consequence  of  limiting  it  was,  that 
a  person  having  suffered  injury,  loss,  and  mischief  from  the  improper 
act  of  the  owner  or  his  servants,  was  deprived  of  a  part  of  the  rem- 
edy, br,  in  other  words,  was  left  without  the  means  of  reimbursing 
himself  for  the  loss  so  improperly  incurred.  However,  the  legislature 
deemed  it  wise,  for  reasons  which  it  is  not  necessary  for  the  Court 
to  examine,  to  limit  the  responsibility ;  and  we  must  recollect,  in  con- 
struing this  act  of  Parliament,  that  it  is  prescribing  a  limitation,  not 
merely  upon  the  law  as  it  stood  before,  but  it  is  an  intrenchment,  so 
far  as  it  goes,  on  the  general  principle  of  every  man  being  entitled  to 
recover  the  whole  of  his  loss  irom  the  individual  who  inflicts  it  The 
words  of  that  act,  53  Geo.  3,  c.  159,  s.  1,  are,  "  that  no  person  or  per- 
sons who  is,  are,  or  shall  be,  owner  or  owners,  or  part  owner  or  own- 
ers, of  any  ship  or  vessel,  shall  be  subject  or  liable  to  answer  for  or 
make  good  any  loss  or  damage  arising  or  taking  place  by  reason  of  any 
act,  neglect,  matter,  or  thing  done,  omitted,  or  occasioned,  without  the 
fault  or  privity  of  such  owner  or  owners,  which  may  happen  to  any 
goods,  wares,  merchandise,  or  other  things  laden  or  put  on  board  the 
same  ship  or  vessel  after  the  1st  day  of  September,  1813,  or  which, 
after  the  said  1st  day  of  September,  1813,  may  happen  to  any  other 
ship  or  vessel,  or  to  any  goods,  wares,  merchandise,  or  other  things, 
being  in  or  on  board  of  any  other  ship  or  vessel,  further  than  the 
value  of  his  or  their  ship  or  vessel,  and  the  freight  due,  or  to  grow  due, 
for  and  during  the  voyage  which  may  be  in  prosecution  or  contracted 
for  at  the  time  of  the  happening  of  such  loss  or  damage."  The  ques- 
tion is,  What  is  the  meaning  that  ought  to  be  attached  to  the  word 
"freight"  here? — whether  it  means  the  whole  freight,  whatever  it  might 
be,  due  in  the  course  of  the  voyage,  or  whether  any  and  what  deduc- 
tions are  proper  to  be  made  out  of  it.  It  may  be  well  to  consider,  first, 
whether  this  question  has,  in  any  degree,  been  decided  on  any  former 
occasion,  which  would  be  a  guide  to  me ;  but  I  confess,  that,  after 
having  examined  all  the  cases  which  were  cited,  it  appears  to  me  that 
the  question  is  still  left  without  any  decision  whatever.  In  The  Tri- 
une, 3  Hagg.  114,  Sir  J.  Nicholl  directed  the  whole  of  the  freight  to 
be  brought  in ;  and  that  is  all  that  appears  to  have  been  done  in  that 
case,  so  far  as  it  applies  here.  And  The  Aline,  1  W.  Rob.  Ill,  is  an 
authority,  so  far  as  it  goes,  that,  as  against  a  mortgagee  or  bondholder 
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prior  to  the  period  when  the  damage  is  done,  the  successful  suiter  in 
a  cause  of  damage  has  a  preferable  claim  to  be  indemnified.  It  is  to 
be  remembered,  that  in  all  these  cases  we  must  bear  in  mind  whether 
or  not  the  owners  of  the  ship  which  has  done  the  damage  are  or  are 
not  solvent  persons,  because  questions  of  exceedingly  great  difficulty 
might  arise,  which  I  do  not  anticipate,  except  by  saying,  that  as  ques- 
tions of  towage,  wages,  and  salvage  may  all  be  mixed  up  in  bank- 
ruptcy cases,  I  do  not  mean  to  bind  myself  by  any  observations  I 
am  going  to  make  on  any  of  those  complicated  questions.  I  do  not 
see  how  the  case  of  La  Constancia  applies  to  the  present  question. 
So  far  as  appears  to  me,  I  am  left,  therefore,  to  decide  this  question 
upon  principle  and  the  construction  of  the  statute,  without  being  as- 
sisted by  any  case  that  I  am  aware  of  decided  in  this  Court,  and  cer- 
tainly not  in  the  Courts  of  common  law,  because  no  such  question 
could  arise  there.  At  common  law  there  is  no  lien  on  the  freight  as 
there  is  here.  If  an  action  for  seamen's  wages  is  brought  at  common 
law,  it  is  simply  a  question  of  contract,  whether  or  not  the  service 
has  been  performed ;  and,  therefore,  the  amount  of  freight,  and  the 
deductions  from  it,  never  could  be  the  subject  of  consideration  in  that 
point  of  view  at  all ;  neither  could  this  question  be  there  considered 
in  cases  of  damage.  It  is  well  known  that  a  sailor  has  a  treble  rem- 
edy —  against  the  owner,  against  the  ship  and  freight,  and  against 
the  master.  I  am  not  aware,  therefore,  that,  where  there  is  this  treble 
benefit,  it  would  be  considered  in  another  Court  that  there  was  any 
peculiar  claim  against  the  freight,  though  undoubtedly  in  this  Court 
it  has  always  been  held  that  the  mariner  has  a  lien  on  the  freight 
This  being  so,  let  us  consider  a  little  what  the  words  of  the  statute 
are,  and  I  am  afraid  we  shall  get  but  little  assistance  from  the  words 
themselves :  "  The  value  of  his  or  their  ship  and  vessel,  and  the 
freight  due,  or  to  grow  due,  for  and  during  the  voyage."  There  is 
nothing  said,  on  the  present  occasion,  as  to  how  they  are  to  ascertain 
the  value  of  the  ship,  or  the  amount  of  the  freight,  or  whether  any 
deductions  will  take  place  or  not.  I  apprehend  it  is  quite  clear  that 
no  deduction  can  be  made  on  account  of  bottomry,  mortgage,  pilot- 
age, or  towage,  or  any  other  demand  of  that  nature.  Then  why 
should  such  a  deduction  take  place  on  account  of  wages?  Why 
should  it  be  said,  that  in  one  case  you  are  to  take  the  gross  freight, 
and  in  the  other  the  net?  Why  the  wages  of  the  crew,  anchorage, 
boat  hire,  pilotage,  and  towage  should  be  more  chargeable  against  the 
freight  than  against  the  ship,  I  confess  I  am  at  a  loss  to  understand. 
It  appears  to  me,  if  there  were  any  doubt  as  to  the  solution  of  a 
question  of  this  kind,  that  I  should  construe  this  act  of  Parliament 
with  reference  to  the  intention,  if  I  can  ascertain  it,  of  the  legislature 
—  how  far  they  would,  in  reality,  damnify  a  person  who  had  already 
suffered  an  unjust  loss.  The  legislature  have  already  limited  his 
power  to  recover  in  words ;  but  am  I  to  go  further,  and  limit,  by  my 
construction,  that  right,  which  he  originally  had  as  a  matter  of  justice 
and  equity,  and  according  to  the  practice  of  all  the  Courts  in  this 
country  ?  I  am  bound  to  construe  this  act  of  Parliament  as  leaving 
the  ancient  law,  which  unquestionably  was  founded  upon  principles 
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of  justice,  as  nearly  as  it  was  before,  giving  effect  and  force  to  the 
literal  meaning  of  the  terms  used  by  the  legislature  itself.  I  cannot 
extract  from  these  terms  that  there  was  any  intention  whatever  to 
allow  all  the  expenses  which  would  be  incurred  during  her  voyage,  on 
the  part  of  the  owners  of  the  ship,  to  be  deducted  from  the  freight ;  cer- 
tainly not  from  the  ship,  and  I  think  not  from  the  freight  Therefore  I 
am  of  opinion  that  the  whole  of  the  homeward  freight  is  liable  to  make 
good  the  damage  which  has  been  incurred  on  the  present  occasion. 


The  Bonaparte.1 

May  23,  1850. 

Bottomry  on  Ship,  Freight,  and  Cargo  —  Communication  with  Owners 
of  Cargo  —  Master's  Duty  to  tranship  Cargo. 

The  master  of  a  Swedish  ship  took  up  money  on  bottomry,  in  Sweden,  on  the  ship,  freight, 
and  cargo.  The  owners  of  the  cargo  were  British.  The  sum  borrowed  amounted  to  390/. 
No  appearance  was  given  for  the  owners  of  the  ship,  which  was  sold  under  decree  for  a 
sum  less  than  that  due  on  the  bond.  No  notice  was  given  to  the  owners  of  the  cargo,  but 
the  shipper  was  applied  to,  and  refused  to  advance  the  money.  The  master  made  no  at- 
tempt to  tranship  the  cargo :  — 

Held,  that  the  bond  was  good  as  against  the  cargo. 

This  case  had  been  several  times  before  the  Court,  and  is  reported 
13  Jur.  1059,  where  the  facts  are  stated.  The  arguments  now  offered 
in  objection  to  the  validity  of  the  bond  are  all  referred  to  in  the 
judgment 

Jenner  and  Twiss,  for  the  bondholder. 

Addams  and  Robinson,  for  the  owners  of  the  cargo. 

Dr.  Lushington.  This  was  a  proceeding  against  the  ship,  freight, 
and  cargo,  at  the  instance  of  Messrs.  Wilson  &  Co.,  of  Hull,  as  the 
legal  holders  of  a  bottomry  bond ;  and  bail  was  given  on  behalf  of 
Messrs.  Wilkinson,  Whitaker,  &  Co.,  for  the  sum  of  650Z.,  the  amount 
of  the  action,  they  being  the  owners  of  a  part  of  the  cargo,  consisting 
of  iron.  Bail  was  also  given  for  the  freight  due  thereon.  Prom  the 
25th  April  until  the  first  June,  the  proceedings  went  on  in  pcenam 
against  the  ship  and  the  remaining  part  of  the  cargo.  On  the  1st 
June,  the  proctor,  on  behalf  of  the  bondholders,  brought  in  his  act  on 
petition,  and  I  apprehend  the  propriety  of  taking  that  step  depended 
entirely  upon  the  value  of  the  ship  and  freight,  as  compared  with  the 
amount  of  the  bottomry  bond ;  for  if  the  ship  alone  was  sufficient  to 
answer  the  bond,  there  could  be  no  sufficient  reason  for  proceeding 
against  the  cargo.    I  do  not  mean  that  it  ought  not  to  have  been  ar- 

i  14  Jur.  605. 
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rested,  but,  having  obtained  bail,  the  suit  against  the  cargo  should 
have  been  suspended  until  the  ship  had  been  sold,  unless  it  was  man- 
ifest that  the  produce  of  the  ship  would  have  been  insufficient  to  pay 
the  bond.  The  reason  of  this  is  quite  clear :  the  ship  is  the  prior 
fund  from  which  the  bond  should  be  paid ;  the  cargo  the  secondary. 
The  same  principle  would  apply  with  equal  strength  to  the  freight,  as 
decided  by  Lord  Stowell  in  the  case  of   The  Prince  Regent,  not  re- 

gorted,  but  referred  to  in  the  judgment  in  The  Dowthorpe,  2  W.  Rob. 
4 ;  7  Jur.  609.  On  the  12th  June,  the  answer  to  the  act  was  brought 
in,  and  I  think  the  proctor  for  the  owners  of  the  cargo,  had  he  been 
aware  of  the  state  of  circumstances,  would  have  prayed  the  Court  to 
stay  proceedings  against  the  cargo,  until  the  ship  had  been  sold  and 
the  deficiency  ascertained.  I  think,  therefore,  that  both  parties  did  not 
see  their  way  clearly,  and  consequently  much  time  has  been  lost,  un- 
necessary expense  incurred,  and  the  ship  deteriorated.  I  must  now 
look  at  the  other  proceedings,  to  ascertain  whether  the  bond  be  or  be 
not  good  as  against  the  cargo.  The  original  action  stated  that  the  ship 
belonged  to  Uddervalla,  in  Sweden ;  that  she  sailed  from  Gottenburg 
to  Hull  on  the  13th  November,  laden  with  iron  and  deals ;  that,  in 
consequence  of  disasters  at  sea,  she  was  compelled,  at  the  latter  end 
of  November,  to  take  refuge  in  Romsso  Bay ;  that  on  the  3d  Decem- 
ber she  proceeded  to  Stromstad,  where  the  cargo  was  unladen,  and 
great  repairs  were  found  to  be  necessary.  The  master,  as  stated  by 
the  act,  then  went  over  to  the  owners,  about  sixty  miles  off,  who  were 
unable  to  furnish  him  with  the  necessary  funds ;  but  it  turns  out  that 
he  went  from  Romsso  Bay,  and  the  owners  then  desired  him  to  bor- 
row the  money  on  bottomry.  He  applied  to  Mr.  Toren,  who  ad- 
vanced the  sum  of  3921.  15s.  lid.  on  a  bottomry  bond,  dated  the  26th 
March,  1849,  and  which  purports  to  bind  ship,  freight,  and  cargo. 
The  interest  is  to  be  at  151.  per  cent.  The  ship  reached  Hull  on  the 
7th  April.  The  act  further  alleges,  that  the  bond  is  valid  by  the  law 
of  Sweden,  though  the  owners  live  in  the  country  where  the  bond 
was  granted. 

The  answer  to  the  act  is  exceedingly  brief.  It  denied  that  the 
bond  was  valid,  according  to  the  law  of  Sweden,  as  related  to  the 
cargo,  and  alleged  that  it  was  given  for  a  former  debt  On  these 
pleadings  the  case  came  before  me.  The  evidence  on  the  part  of  the 
owners  of  the  cargo  did  not  support  the  defence,  but  affidavits  were 
offered  on  matters  not  contained  in  the  act  One  of  them  stated,  that 
the  ship  had  never  been  repaired  since  she  was  built,  and  that  appears 
to  have  been  about  twelve  months  ago ;  that  her  sails  were  of  the 
same  date,  and  her  value  was  about  200/.  In  the  act  on  petition  it 
had  been  stated,  and  I  am  sorry  to  say  erroneously,  that  she  was  of 
the  burthen  of  fifty-two  tons  only,  which  led  to  a  reasonable  suspicion 
that  the  cargo  might  have  been  improperly  sacrificed  The  Court 
thought  it  right  that  further  inquiry  should  take  place,  and  surveys 
and  appraisements  were  made.  The  vessel  has  been  sold,  pursuant 
to  an  order  of  the  Court,  and  has  fetched  a  sum  considerably  less 
than  the  bottomry  bond ;  consequently,  there  is  a  deficiency,  for 
which  the  cargo,  if  the  bond  be  valid  against  it,  is  liable.     Then  how 
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does  the  case  stand  with  respect  to  the  various  grounds  of  opposition 
which  have  been  raised?  First,  as  to  the  averment  that  the  bond  was 
given  for  an  old  debt,  there  is  no  evidence  to  support  that  statement. 
Secondly,  that  the  bond,  as  affecting  the  cargo,  was  invalid  by  the 
laws  of  Sweden.  I  do  not  think  it  necessary  to  pronounce  any 
opinion  upon  this  question  of  Swedish  law,  because  I  think  that  the 
validity  of  the  bond  must  be  determined  by  the  general  law  maritime, 
and  not  by  the  municipal  law  of  the  country  where  it  was  granted,  so 
far,  at  least,  as  any  question  arises  upon  the  obligatory  effect  of  the 
bond,  upon  persons  not  being  Swedish  subjects.  Thirdly,  with  re- 
gard to  the  averments  in  the  affidavits  that  the  ship  was  a  new  one, 
and  that  no  repairs  had  been  done,  and  no  new  sails  furnished,  this 
charge  is  wholly  disposed  of  by  evidence —  indeed,  it  is  not  supported 
at  all.  Fourthly,  with  respect  to  the  value  of  the  ship  herself,  she  is 
of  the  burden  of  fifty-two  Swedish  lasts,  or  about  120  tons.  Prior 
to  the  repairs,  and  after  the  damage,  she  was  valued  at  Stromstad,  at 
416/.,  and  after  the  repairs  at  666/.  I  see  no  reason  to  believe  that  these 
documents  are  fraudulent,  and  I  cannot,  without  external  or  internal 
evidence,  assume  them  to  be  so.  If  this  vessel  was  of  the  value 
herein  stated,  or  nearly  so,  at  the  time  the  bottomry  bond  was  taken, 
there  is  an  end  to  all  suspicion  that  it  was  granted  merely  to  make 
the  cargo  bear  the  expenses  of  the  ship.  Had  the  ship  been  sold 
here,  without  incurring  any  expense,  as  soon  as  the  proceedings  would 
have  allowed,  I  think  the  deficit,  if  any,  would  have  been  very  small. 
There  being  no  fraud,  is  the  bond  invalid  by  the  general  maritime 
law,  as  relates  to  the  cargo,  by  reason  of  such  bond  being  granted  in 
the  country  of  the  owner  of  the  ship,  and  no  notice  being  given  to  the 
owner  of  the  cargo  ?  I  am  of  opinion  that  the  principle,  so  far  as  it 
extends,  that  a  bond  shall  not  be  granted  in  the  country  of  the  owner 
of  the  ship,  was  chiefly  directed  to  the  protection  of  the  owners  of  the 
ship,  and  not  of  the  cargo.  The  last  objection  is,  that  the  cargo 
ought  to  have  been  transhipped,  or  some  communication  made  to  the 
owners  of  the  cargo.  It  is  quite  clear  that  there  is  no  general  obliga- 
tion on  a  master  to  tranship,  and  it  appears  that  information  was 
given  to  the  shipper  of  the  cargo,  and  that  he  refused  to  advance  any 
money  at  all  I  know  of  no  authority  which  rendered  it  necessary 
that  the  master  should  communicate  with  the  owners  resident  in 
England.  I  must  pronounce  for  the  validity  of  this  bond,  for  the  ob- 
jections of  fact,  are  not  proved,  and  the  objection  of  law  is  not  main- 
tainable ;  and  I  must  give*the  bond-holders  their  costs. 
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The  Active.1 

May  30,  1850. 

Meritorious  Salvage  —  Apportionment. 

This  was  a  suit  instituted  by  the  master,  second  mate,  and  one 
seaman,  belonging  to  the  American  bark  Tartar,  for  salvage.  The 
services  were  rendered  in  peculiar  circumstances.  The  Tartar,  whilst 
on  her  voyage  from  Calcutta  to  Boston,  in  the  United  States,  in  lat- 
itude 13°  north,  and  longitude  46°  west,  fell  in  with  a  brig  with  a  sig- 
nal of  distress,  which  proved  to  be  the  Active,  of  the  burthen  of  170 
tons,  laden  with  sugar,  from  Pernambuco  to  Hamburg.  The  mas- 
ter of  the  Tartar,  on  boarding  the  brig,  found  that  shortly  after  she 
had  left  Pernambuco  the  yellow  fever  had  broken  out  on  board,  and 
had  already  destroyed  seven  hands  of  a  crew  consisting  originally  of 
eleven,  including  the  master;  that  the  master  was  then  actually  dying; 
that  of  the  three  remaining  one  had  lost  the  use  of  his  right  arm,  and 
that  none  of  them  were  acquainted  with  navigation.  In  these  cir- 
cumstances the  master  of  the  Tartar  expressed  his  wish  and  read- 
iness to  render  them  any  assistance,  stating,  at  the  same  time,  that 
he  could  not  compel  any  of  his  crew  to  come  on  board  a  ship  situated 
as  the  Active  was.  On  his  return  to  the  Tartar,  the  second  mate 
and  one  seaman  immediately  volunteered,  and  having  been  put  on 
board,  they  succeeded  in  bringing  the  ship  and  cargo  safely  to  Fal- 
mouth. The  master  died  soon  after  they  came  on  board.  The  value 
of  the  ship,  freight,  and  cargo  was  agreed  at  43002. 

R.  PhiUimore  and  Deane,  for  the  salvors. 

Addams  and  Turiss,  for  the  owners,  offered  no  opposition,  admitting 
the  merits  of  the  salvors. 

Dr.  Lushinoton,  after  stating  the  circumstances,  and  comment- 
ing shortly  on  the  high  nature  of  the  services,  gave  the  sum  of  1500£, 
and  apportioned  5002.  to  the  mate,  4002.  to  the  seaman,  and  6002.  to 
the  master  of  the  Tartar,  to  meet  any  claims  of  the  owners,  for  whom 
no  appearance  had  been  given. 

i  14  Jar.  606. 
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The  Lochlibo.1 

June  19,  1850. 

Witness  —  Impeachment  —  Practice. 

Where  a  witness  proves  facts  in  a  cause  which  make  against  the  party  who  produces  him, 
and  an  account  of  the  transaction  which  he  had  given  the  proctor  before  his  production 
is  entirely  different  from  that  sworn  to  by  him  on  his  examination,  the  party  producing 
him  may  produce  fresh  witnesses  to  prove  the  original  facts,  but  cannot  plead  in  excep- 
tion to  his  own  witness,  nor  plead  the  account  he  had  given  of  the  transaction. 

On  publication,  in  a  cause  of  damage,  by  plea  and  proof,  it  ap- 
peared that  a  principal  witness  for  the  defence  had  proved  facts 
which  made  against  the  defendant,  and  that  the  account  of  the  trans- 
action which  he  had  given  the  proctor,  before  his  production,  was 
entirely  different  from  that  sworn  to  by  him  on  his  examination.  In 
order  to  discredit  this  witness,  an  exceptive  allegation,  the  contents 
of  which  are  sufficiently  referred  to  in  the  judgment,  with  an  exhibit 
annexed,  containing  his  statement,  taken  down  by  the  proctor,  was 
brought  in.     The  admission  of  this  allegation  was  opposed. 

Addams,  ( Twiss  with  him,)  against  the  admission  of  the  allegation. 
This  is  an  experiment  of  a  novel  kind  in  these  courts,  and  in  support 
of  which  no  analogous  case  at  common  law  can  be  produced.  The 
principle  which  must  govern  in  such  cases  as  the  present,  is  stated  in 
Ph.  Ev.  902,  that  you  may  not  discredit  your  own  witness  by  general 
evidence,  but  may  prove  your  facts  otherwise ;  and  so  in  B.  N.  P.  297 ; 
Reg.  v.  Bally  8  Car.  &  P.  745 ;  Wright  v.  Beckett,  1  Moo.  &  R.  414 ;  and 
Holdsworth  v.  The  Mayor  of  Dartmouth,  2  Moo.  &  R.  153.  These 
cases  also  make  against  the  attempt  to  discredit  the  witness  by  bring- 
ing in  the  statement  he  made  to  the  proctor.  The  proctor  acted  very 
properly  in  getting  that  statement  from  the  witness,  but  he  cannot 
discredit  the  witness  by  showing  he  has  given  a  different  account 
In  this  case,  eight  other  witnesses  have  deposed  to  the  facts,  and  it 
must  be  assumed  that  they  have  given  a  contrary  account  of  those 
facts  from  this  witness,  for  they  are  not  excepted  to ;  therefore  they 
contradict  him ;  and  that  is  sufficient  to  discredit  him,  though  indi- 
rectly. If  an  exceptive  allegation  of  this  kind  can  be  admitted,  it 
must  be  in  a  case  where  the  witness  is  a  single  witness  to  an  im- 
portant and  material  fact. 

Harding,  (Bayford  with  him.)  The  allegation  may  be  a  novel 
experiment  in  the  Court  of  •  Admiralty,  but  the  principle  upon 
which  it  is  offered  has  the  sanction  of  the  Ecclesiastical  Courts ;  and 
the  reasons  why  such  an  allegation  is  admissible  are  stated  at  length 
in  a  note  to  Mynn  v.  Robinson,  2  Hagg.  175 ;  therefore  the  first  objec- 
tion, that  the  proceeding  is  unprecedented,  is  disposed  of.  The  second 
objection  is  taken  upon  general  principles,  but  it  happens,  unfor- 
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tunately,  that  in  the  chief  case  relied  upon  in  support  of  objection, 
Wright  v.  Beckett,  the  two  judges,  Lord  Denman,  C.  J.,  and  Bolland, 
B.,  whose  opinions  are  reported,  differed ;  so  that  it  would  seem,  in- 
dependently of  what  is  said  in  Phillips  on  Evidence  and  Starkie  on 
Evidence,  that  no  generally  recognized  principle  on  the  subject  does 
in  reality  exist,  each  case  depending  upon  circumstances,  and  upon 
the  practice  of  the  Court  before  which  the  suit  may  happen  to  be. 

Dr.  Lushington.  Whatever  may  be  my  ultimate  opinion  as  to  the 
admissibility  of  the  allegation  which  is  now  offered  to  the  considera- 
tion of  the  Court,  of  this  I  am  quite  certain,  that  it  was  the  duty  of 
the  counsel  who  signed  that  allegation  to  submit  it  to  the  judgment 
of  the  Court  itself,  because,  no  doubt,  the  circumstances  of  this  case 
are  exceedingly  peculiar,  and  no  doubt  that  the  principles  of  law 
applicable  to  its  decision  are  involved  in  a  considerable  degree  of  dif- 
ficulty. I  should  not  have  hesitated  to  have  taken  further  time  before 
I  pronounced  my  judgment,  if  I  had  not  already  had  an  opportunity 
of  considering  the  case,  and  thought  any  good  would  arise  from  post- 
poning my  decision,  and  that  there  might  not  be  some  evil  from 
delay.  With  regard  to  the  rules  which  are  to  govern  the  admissi- 
bility of  this  allegation,  it  is  well  known  that  all  the  rules  of  evidence, 
which  now  constitute  a  great  code  at  common  law,  have  from  time 
to  time  been  established  as  best  fitted  for  the  general  discovery  of 
truth  in  the  great  majority  of  cases.  It  never  has  been  pretended, 
and  as  long  as  limitations  exist  on  human  wisdom,  it  never  will  be 
contended,  that  any  rule  can  be  laid  down,  with  regard  to  the  ad- 
missibility of  evidence,  which  will  clearly  suit  and  fit  the  justice  of 
each  particular  case.  There  must  now  and  then  arise  cases  of  ex- 
ception, when  other  rules  might  be  more  beneficial  for  the  attainment 
of  the  great  end  of  all  evidence,  namely,  the  discovery  of  the  truth 
itself.  And  with  regard  to  the  Court  of  Admiralty,  I  believe  that 
this  is  the  first  instance,  so  far  as  my  experience  goes,  —  so  far  as  my 
recollection  of  what  I  have  heard  in  former  times  enables  me  to  pro- 
nounce with  any  confidence,  —  this  is  the  very  first  time  in  which  an 
attempt  has  been  made  to  introduce  an  allegation  of  this  peculiar 
character.  But  I  am  not  inclined  to  consider  that  the  absence  of  the 
occurrence  of  any  necessity  for  introducing  such  a  plea  ought  to 
operate  as  a  bar  against  the  Court  admitting  the  plea,  if  upon  the 
whole  I  should  consider  that  the  interests  of  justice  required  it,  and 
the  rules  of  law  permitted  it  With  regard  to  other  Courts  proceed- 
ing somewhat  upon  the  same  principle,  —  I  mean  the  Ecclesiastical 
Courts  of  this  country,  —  no  doubt  cases  have  arisen  in  which  allega- 
tions exceptive  to  the  testimony  of  witnesses  produced  by  the  party, 
where  the  allegation  has  been  offered  by  the  same  party,  have  been 
admitted;  and  it  was  so  in  Mynn  v.  Robinson,  2  Hagg.  169,  the 
case  cited  by  the  learned  counsel  who  argued  first  on  behalf  of  the 
owners  of  the  Lochlibo  in  this  case.  I  cannot  say  that  I  altogether 
concur  in  the  note  which  is  appended  to  that  case ;  I  cannot  say  I 
do.  It  may  be  the  case,  but  I  do  not  find  that  any  exceptive  allega- 
tion of  this  description   has  been  admitted  by  the  Ecclesiastical 
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Courts,  save  in  the  peculiar  case  of  what  are  called  "  subscribing  wit- 
nesses ; "  and  I  must  entertain  the  opinion,  that,  in  the  case  ol  sub- 
scribing witnesses,  there  exists  a  very  substantive  distinction  in  our 
proceedings.  I  apprehend  it  is  absolutely  necessary  to  produce,  if  you 
can,  all  the  subscribing  witnesses  —  that  you  must  either  produce 
them,  or  account  for  their  absence ;  or  you  may  take  another  alterna- 
tive—you may  entirely  distrust  the  credit  of  a  subscribing  witness, 
and  you  may  offer  him  for  examination  on  interrogatories,  declining 
to  examine  him  yourself;  but  produce  him  you  must,  or  give  a  satis- 
factory account  why  it  is  not  in  your  power  to  produce  such  sub- 
scribing witness.  Now,  in  the  Courts  of  common  law,  unquestion- 
ably a  different  rule  prevails,  even  under  the  Statute  of  Frauds.  It 
is  well  known,  that  under  the  Statute  of  Frauds  a  will  might  be 
proved  at  common  law  by  the  evidence  of  a  single  witness.  Of 
course,  there  might  arise  prejudice  from  the  non-production  of  other 
witnesses,  but  so  it  was.  Now,  in  the  note  to  Mynn  v.  Robinson, 
2  Hagg.  175,  it  is  said,  after  having  stated  the  general  rule  of  com- 
mon law,  u  But  in  the  Ecclesiastical  Courts,  where  the  depositions 
are  never  seen  till  all  the  witnesses  have  been  examined,  it  is  neces- 
sary that  parties,  though  they  may  not,  before  publication,  attack  the 
general  character  of  their  own  witness,  should  be  permitted,  after 
publication,  directly  to  except  to  his  credit."  I  am  not  prepared  to 
say  that  is  a  proposition  which  has  been  laid  down,  maintained,  or 
ever  admitted  in  these  Courts ;  "  because,  as  no  plea  unless  exceptive, 
and  no  evidence,  unless  on  such  a  plea,  can  be  given  at  this  stage  of 
the  cause,  parties  would  otherwise  be  precluded  from  contradicting 
their  own  witness  falsely  deposing  to  the  occurrence  of  matters  which 
might  go  to  the  foundation  of  the  whole  case,  and  yet  to  which  it 
could  not  have  been  foreseen  that  he  would  speak."  Now  this 
reason  is  not  altogether  satisfactory  to  my  mind,  because  I  appre- 
hend that  the  real  truth  comes  to  this,  that  whatever  a  witness  may 
have  said  upon  a  plea,  and  fairly  within  the  margin  of  that  plea, 
though  in  opposition  to  it,  if  it  should  be  discovered,  after  publication 
in  the  cause,  that  the  witness  has  so  unexpectedly  negatived  the  plea, 
it  would  be  competent  to  the  Court,  instead  of  admitting  an  excep- 
tive allegation,  to  rescind  the  conclusion  of  the  cause,  and  examine 
other  witnesses,  which  would  be  not  excepting  to  witnesses  already 
examined,  but  contradicting  the  facts  to  which  they  have  deposed. 
So  I  think  also,  suppose  a  witness  examined  in  the  cause  accidentally 
may  have  deposed  to  matter  which  may  be  considered  in  one  light 
extraneous  to  the  plea,  or  in  answer  to  an  interrogatory,  the  contents 
of  which  the  parties  who  produced  the  witness  could  by  no  possibil- 
ity tell,  if  any  answer  came  entirely  unexpectedly,  it  would  be  con- 
sistent with  the  demands  of  justice,  and  within  the  power  of  the 
Court,  to  allow  an  allegation  to  be  given,  not  in  exception  to  the 
witness,  but  in  contradiction  to  the  facts  which  have  so  unexpectedly 
come  up.  That  I  apprehend  to  be  the  true  question.  "  The  varia- 
tion, however,  between  the  practice  of  the  common  law  Courts  and 
of  the  Ecclesiastical  Courts,  arises  only  from  the  different  manner  in 
which  the  evidence  is  taken,  and  the  different  opportunities  thereby 
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afforded  to  a  party  of  obviating  the  effect  of  his  own  witness  unex- 
pectedly deposing  against  him,  and  is  a  variation  in  form  rather  than 
in  substance."  I  think  it  is  a  variation  in  substance  as  well  as  in 
form.  "  At  common  law,  the  primary  purpose  of  the  examination  of 
other  witnesses  is  to  support  the  party's  original  case ;  the  accidental 
consequence,  to  discredit  the  first  witness."  That  is  perfectly  true 
"  On  the  other  hand,  in  the  Spiritual  Courts,  the  primary  purpose  of 
an  exceptive  allegation  is  to  destroy  the  credit  of  the  witness ;  the 
accidental  consequence,  to  support  the  original  case."  Now  I  think 
that  appears  to  be  attributing  to  these  Courts  a  line  of  conduct  in 
direct  opposition  to  that  pursued  in  common  law,  namely,  it  com- 
mences by  distrusting  the  credit  of  the  witnesses,  instead  of  giving 
the  parties  that  which  they  are  justly  entitled  to  —  an  opportunity 
of  contradicting  the  facts  which  unexpectedly  come  out  from  their 
own  witness  on  an  allegation,  or  in  answer  to  an  interrogatory  ad- 
ministered to  him  by  the  adviser  in  the  cause. 

Now  it  has  been  said,  and  very  truly  said,  by  Dr.  Bayford,  that  it  is 
my  duty —  I  believe  it  is,  and  I  am  sure  it  is  my  most  earnest  desire,  so 
far  as  I  can,  consistently  with  precedent  that  might  bind  and  fetter  me— 
to  assimilate  the  reception  of  evidence  here  to  the  reception  of  evidence 
at  common  law,  and  admit  all  those  principles  into  action  here  in 
the  despatch  of  the  business  before  me ;  and  if  I  understand  the  rule 
which  has  been  adopted  in  Courts  of  common  law  —  I  mean  gen- 
erally—  I  will  come  to  the  case  of  difficulty  presently  —  the  rule 
adopted  in  Courts  of  common  law  is  universally  true  and  correct  — 
a  rule  respecting  which  there  is  no  doubt,  and  respecting  which  there 
is  no  difficulty  —  it  is,  that  if  your  witness,  upon  being  examined  in 
chief,  or  cross  examined,  even  in  that  case,  does  depose  utterly  con- 
trary to  what  might  reasonably  be  expected  of  him,  you  shall  be  at 
liberty  on  the  trial  to  adduce  other  witnesses,  for  the  purpose  of 
proving  the  facts  which  you  originally  intended  to  prove,  and  conse- 
quently, of  necessity,  by  such  evidence,  negativing  that  which  the 
witness  had  so  said.     Now  that  I  apprehend  to  be  the  principle  be- 

!rond  all  dispute  —  beyond  all  doubt.  It  is  precisely  the  course  fol- 
owed  in  the  great  case  of  Lowe  v.  Jolliffe,  1  W.  Bl.  365,  where  the 
three  attesting  witnesses,  called  to  show  that  the  testator  duly  exe- 
cuted his  will,  proved  it,  yet  one  arid  all  swore  that  he  was  of  unsound 
mind,  and  incompetent  to  do  the  act ;  but  by  the  evidence  of  the 
most  respectable  persons  in  the  country — physicians  and  other  per- 
sons —  their  evidence  to  that  effect  was  entirely  overthrown,  and  a 
verdict  was  given  for  the  will.  That  is  a  principle  to  which  I  accede 
altogether,  and  by  which,  to  the  utmost  of  my  power,  I  will  act  in 
this  and  other  cases.  But  there  is  another  question —  another  point 
of  infinitely  greater  difficulty,  and  upon  which  I  am  very  reluctant  to 
pronounce  any  very  decided  opinion — and  that  is,  not  whether  you 
may  not  produce  witnesses  who  shall  prove  facts  entirely  to  discredit 
the  evidence  of  your  own  witnesses,  but  whether  you  shall  produce 
evidence  tending  to  the  discredit  of  that  witness  himself.  Now  that 
is  the  point  with  me,  and  that  does  not  fall  within  the  principle  to 
which  I  have  already  addressed  my  attention;  it  does  not  at  all 
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necessarily  fall  within  that  position,  that  you  may  produce  witnesses 
to  establish  facts  which  your  own  witness  has  improperly  negatived. 
It  does  not  follow  that  you  shall  be  at  liberty  to  discredit  your  own 
witness,  by  proving  either  misconduct  in  any  way  on  his  part,  or 
proving  that  at  another  and  a  different  time  he  has  made  another  and 
a  different  statement ;  and  here  is  the  great  difficulty  in  this  case, 
supposing  there  should  be  —  which  perhaps  there  may  not  be  —  any 
necessity  to  press  it  to  its  ultimate  decision  on  the  present  occasion. 
Now  I  will  take  the  case  which  was  referred  to  by  counsel.  I  will 
take  the  crfbe  of  Wright  v.  Beckett;  and  in  the  case  of  Wright  v. 
Beckett^  one  of  the  witnesses  had  entirely  broken  down  —  this  is  in 
a  civil  case  —  and  it  was  attempted  to  show  that  he  had  given 
another  and  a  different  statement  to  the  attorney  of  the  party, 
plaintiff  in  the  cause,  at  an  antecedent  period ;  and  upon  the  admis- 
sibility of  such  evidence  the  Court  was  equally  divided,  the  Court 
happening  to  be  the  Common  Pleas  of  Lancaster,  and  consisting  of 
Lord  Denman,  C.  J.,  and  Bolland,  B.  See  what  this  case  was.  This 
was,  in  substance  and  effect,  not  merely  to  contradict  the  statement 
of  your  own  witness  —  which  might  have  arisen  from  a  want  of 
memory,  which  might  have  arisen  from  error,  which  might  have 
arisen  irom  a  variety  of  causes  independently  of  corrupt  swearing  — 
not  merely  to  do  that,  but  absolutely  to  discredit  him,  and  to  show 
that  he  was  unworthy  of  belief.  That  is  to  do  in  another  mode  that 
which  you  are  prevented  doing  in  a  straightforward  way,  namely,  to 
discredit  the  witness  by  general  evidence.  Now  I  am  bound  to  say, 
if  I  were  compelled  to  choose  between  authorities,  great  as  is  that 
of  Lord  Denman,  I  must  give  my  opinion  in  support  of  the  determi- 
nation of  Bolland,  B. ;  and  I  think  so  for  another  reason,  because  all 
the  authorities,  with  the  exception  of  two,  are  entirely  in  favor  of 
the  view  which  Bolland,  B.,  took ;  and  those  two  cases,  which  I  do 
not  think  fall  rightly  within  the  subject  we  are  now  discussing,  were 
cases  of  criminal  trials,  and  they  touch  upon  the  question  of  looking 
at  the  depositions  given  before  magistrates,  and  allowing  them  to 
produce  an  effect  on  the  mind  of  the  jury.  Whether  that  was  right 
or  wrong,  in  these  individual  cases,  of  course  it  is  not  for  me  to  pro- 
nounce an  opinion ;  but  upon  the  general  rule  of  law,  as  laid  down 
by  Bolland,  B.,  I  must  say,  supported  as  it  is  by  Parke,  B.,  I  should 
agree  in  judgment  with  him  if  I  were  under  the  necessity  of  deciding 
the  case  upon  it,  but  I  do  not  think  I  am. 

Now  I  come  to  the  consideration  of  the  case  itself.  There  was 
originally  sent  to  me  nothing  but  the  exceptive  plea  in  this  case,  and 
upon  an  exceptive  plea,  in  a  case  like  this,  I  should  just  as  well  have 
been  able  to  form  a  correct  opinion  upon  it,  as  the  gentleman  was  of 
a  house,  from  a  brick  which  a  philosopher  presented  as  a  specimen. 
It  is  just  as  impossible  that  any  man  could  form  a  judgment  as  to 
the  admissibility  of  an  allegation  of  this  kind,  unless  he  made  him- 
self master  of  the  pleadings,  and  of  the  evidence  of  the  witnesses  in 
this  case  —  not  only  of  this  witness,  but  the  evidence  of  many  other 
witnesses  in  the  case.  The  case  stands  thus  —  it  is  a  proceeding 
on  behalf  of  the  Aberfoyle,  a  vessel  lying  at  anchor,  against  the 
vol.  i.  55 
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Lochlibo,  for  running  into  her ;  and  the  great  defence  on  the  part  of 
Lochlibo  —  I  do  not  mean  to  say  the  exclusive  defence,  but  the 
chief  defence  —  is,  that  she  had  a  licensed  pilot  on  board,  and  did 
every  thing  that  the  licensed  pilot  directed  to  be  done.  Now  let  us 
see  how  the  case  stands.  This  is  the  ninth  article  of  the  allegation 
upon  which  Wilson,  the  party  now  excepted  to,  has  been  examined : 
"  That  the  said  John  Barber  Thornton  is  a  duly  licensed  Cinque 
Port  pilot,  and  immediately  on  his  coming  on  board  the  said  ship, 
the  Lochlibo,  the  said  William  Boyd,  the  master,  gave  up  to  him 
the  entire  control  and  direction  of  the  said  ship ;  and  the  said  pilot 
thereupon  assumed  the  charge  of  the  said  ship,  and  alone  gave  all 
orders  and  directions  for  the  navigation  thereof;  and  all  such  his 
orders  and  directions  were  exactly  and  implicitly  obeyed,  and  no 
person  whatever  in  any  manner  interfered  with  such  the  orders  and 
directions  of  the  said  pilot,  nor  in  any  manner  whatever,  save  as  in 
obedience  to  his  orders,  either  navigated  or  attempted  to  navigate  the 
said  ship ;  and  that  whatever  was  done  on  board  the  said  ship  by 
her  master  or  crew,  in  reference  to  the  navigation  thereof,  was  so 
done  solely  by  the  orders,  and  in  obedience  to  and  in  direct  con- 
formity with  the  orders,  of  the  said  John  Barber  Thornton,  acting  as 
the  pilot  of  the  said  ship."  I  do  think  it  would  have  been  utterly 
impossible,  if  the  occurrence  of  the  present  circumstances  had  been 
foreseen,  that  any  thing  could  more  directly  and  explicitly  plead  and 
contain  the  intention  of  the  parties,  of  throwing  the  blame — if 
blame  there  was  —  on  the  pilot  himself.  Now  then,  what  has  been 
done?  Wilson  has  been  examined  on  this  and  on  interrogatories, 
and  Wilson  has  contradicted  the  plea.  I  need  not  go  through  the 
particulars  of  his  evidence;  but  the  substance  of  his  evidence  is  —  it 
is  the  real  point  on  which  the  parties  on  the  other  side  would  rely — 
he  has  said  that  the  master  directed  the  helm  of  the  vessel  to  be 
starboarded  before  the  pilot,  and  it  was  in  consequence  of  the  con- 
fusion between  starboard  and  larboard,  and  the  interference  of  the 
master,  that  the  collision  occurred.  In  other  words,  he  has  expressly 
negatived  the  ninth  article,  by  his  testimony  here  and  on  the  inter- 
rogatory, and  there  has  nothing  come  out  in  his  evidence,  either  in 
chief  or  on  interrogatory,  that  does  not  necessarily  come  out  on  the 
ninth  article.  If  that  be  so,  what  is  the  remedy  for  the  Court  to  give 
to  the  party  ?  What  is  the  proper  course  to  be  pursued  ?  Why,  if 
any  witnesses  have  not  been  examined  to  prove  the  facts  which  Wil- 
son has  been  called  to  establish,  to  give  the  party  the  benefit  of  ex- 
amining those  witnesses.  That  course  I  am  ready  to  take.  But 
what  would  be  the  consequence  of  admitting  the  allegation?  It 
would  be  to  admit  what  is  neither  more  nor  less  than  an  actual  re- 
pleader of  the  allegation  previously  given  in  in  the  cause.  And  if 
there  be  a  rule  more  established  than  another  in  these  Courts  with 
which  I  should  be  most  reluctant  to  interfere,  it  is,  not  to  allow,  after 
publication,  a  repleader  of  what  was  pleaded  before.  The  course  1 
shall  follow  is  this :  I  will  allow  the  parties  to  examine  any  other 
witnesses  they  think  fit,  in  order  to  establish  this  article  of  the  allega- 
tion, from  whom  they  may  expect  to  find  evidence  in  support  of  this 
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article,  and  of  course  in  contradiction  to  the  testimony  of  Wilson,  the 
first  mate. 

But  I  must  add  one  other  word.  I  should  be  most  reluctant 
myself,  unless  the  rule  of  law  positively  compelled  and  coerced  me, 
at  any  time  to  admit  the  statement  of  a  witness,  made  to  a  solicitor 
or  proctor  antecedent  to  the  examination  of  a  witness,  and  signed 
by  him,  for  the  purpose  of  contradicting  that  witness.  It  is,  of  course, 
the  duty  both  of  a  proctor  and  of  a  solicitor,  before  they  bring  for- 
ward a  witness  for  examination,  and  produce  him  in  the  cause,  to 
ascertain,  as  directly  as  they  can,  the  testimony  that  witness  is  likely 
to  give ;  but  I  have  yet  to  learn  that  a  witness  is  to  be  tied  and 
pinned  down  by  his  signature  before.  I  think  it  is  for  the  interests 
of  justice,  and  the  only  way  to  get  at  the  truth,  that  a  witness 
should  go  before  the  examiner  to  give  his  evidence  not  tied  down  or 
coerced  by  any  statement  previously  made  to  any  solicitor  or  proctor 
in  the  cause.  I  think,  moreover,  it  would  be  a  very  dangerous  mode 
of  proceeding  to  oppose  a  statement  loosely  taken,  not  on  oath,  to 
evidence  given  on  oath ;  and  it  would  be  very  difficult  to  convince 
my  mind,  except  in  some  glaring  cases,  that  a  witness  deposed 
falsely,  because  it  happened  that  his  statement  was  not  compatible 
with  the  sworn  evidence  in  the  cause.  I  must  decline  admitting  the 
allegation,  but  I  will  give  that  opportunity  to  the  parties  which  I 
have  now  offered.  It  appears  to  me  it  is  all  they  can  ask  for,  if  the 
allegation  was  admitted  with  the  exception  of  the  article  and  exhibit 
which  plead  the  account  given  by  the  witness  to  the  proctor,  and 
which  I  would  not  admit.  If  the  object  is  to  get  rid  of  the  witness, 
by  proving  an  opposite  state  of  facts,  that  opportunity  they  will  have. 
Ii  their  object  be  to  discredit  him  by  the  statement  made  to  the. 
proctor,  that  is  an  object  I  cannot  further. 


The  Lochlibo.1 

July  25,  1850. 

Collision  —  Pilot  —  Interference  of  Master  and  Grew. 

A  ship  under  sail,  and  in  charge  of  a  licensed  pilot,  in  running  through  the  Downs  on  a  dark 
night,  came  into  collision  with  a  ship  at  anchor :  — 

Held,  first,  that  where  a  pilot  is  taken  on  board,  it  is  his  duty,  and  not  that  of  the  master,  to 
determine  where,  and  whether  or  not,  the  ship  shall  be  brought  up. 

Secondly,  interference,  as  distinguished  from  suggestion,  is  the  doing  that  which  the  pilot 
alone  ought  to  have  done. 

Thirdly,  a  hail  from  any  of  the  crew  on  the  look-out  to  alter  the  helm,  if  such  advice  be 
adopted  by  the  pilot  as  a  proper  measure  in  his  own  judgment,  will  exonerate  the  owners ; 
otherwise  if  the  advice  be  adopted  by  the  pilot  unthinkingly,  and  on  the  mere  report  of 
the  look-out 


i  14  Jur.  1074. 
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This  was  a  cause  of  collision  promoted  by  the  owners  of  the 
Aberfoyle  against  the  Lochlibo.  The  points  upon  which  the  case  is 
intended  to  be  reported  are  referred  to  in  the  judgment.  The  Court 
was  assisted  by  Trinity  Masters. 

Dr.  Lushington.  I  think  it  expedient  to  state  to  you  what  I  ap- 
prehend to  be  the  principle  of  law,  as  applying  to  the  facts  which 
are  admitted  in  the  case  —  the  facts  admitted  being,  that  the  Aber- 
foyle was  at  anchor,  and  the  Lochlibo  was  in  sail.  As  the  Loch- 
libo ran  into  a  vessel  which  was  incapable  of  helping  herself,  it  is  her 
duty  to  prove,  in  order  to  exonerate  herself  from  the  blame,  that  the 
collision  arose  from  circumstances  which  it  was  utterly  out  of  her 
power  to  prevent,  or  that  it  was  the  fault  of  the  pilot  on  board,  or 
that  it  arose  from  the  default  of  those  on  board  the  Aberfoyle.  It 
may  be  desirable  that  I  should  state  to  you  ho^tf  I  apprehend  the  law 
stands  with  regard  to  the  default  of  the  pilot  The  statute  is  in  these 
words :  "  That  no  owner  or  master  of  any  ship  or  vessel  shall  be  an- 
swerable for  any  loss  or  damage  which  shall  happen  to  any  person  or 
!>ersons  whomsoever,  from,  or  by  reason  or  means  of,  apy  neglect,  de- 
iault,  incompetency,  or  incapacity  of  any  licensed  pilot  acting  in  the 
charge  of  any  such  ship  or  vessel,  under  or  in  pursuance  of  any  of 
the  provisions  of  this  act."  Therefore  it  is  necessary  for  the  owners 
of  the  Lochlibo  to  show,  that  if  any  blame  does  attach  to  that  ves- 
sel, it  arose  upon  some  neglect,  default,  incompetency,  or  incapacity 
of  the  licensed  pilot,  and  not  from  any  default  whatsoever  of  the 
master  and  crew ;  for  it  is  settled  law,  I  apprehend,  that  if  a  collision 
arises  from  a  default  made  partly  by  the  pilot  and  partly  by  the  mas- 
ter or  crew,  then  in  that  case  the  owners  are  not  exonerated  from  the 
damage  under  the  statute.  Now,  of  necessity,  the  burthen  of  proof 
must  fall  upon  those  who  have  to  defend  themselves  under  these  cir- 
cumstances. Prima  facie,  as  was  properly  and  wisely  admitted  by 
the  counsel,  the  Lochlibo  is  to  blame,  for  having  run  down  a  vessel 
at  anchor ;  but  she  may,  by  credible  evidence,  establish  a  defence  so 
as  to  relieve  herself  from  all  responsibility.  It  was  argued  that  the 
master  was  responsible,  the  vessel  having  proceeded  on  her  voyage 
after  the  pilot  was  taken  on  board,  for  not  having  either  taken  in  sail, 
or  for  not  having  brought  up,  as  it  was  contended  she  ought  to  have 
done.  The  first  question  I  will  put  in  these  words  —  whether  the 
Lochlibo  ought  to  have  run  through  the  Downs  on  such  a  night  as  is 
here  described,  at  that  season  of  the  year.  That  will  be  a  question 
exclusively  for  you  to  determine,  because  it  is  one  upon  which  I  do  not 
pretend  to  form  an  opinion. .  You  alone  can  be  aware  of  the  propriety 
of  running  through  the  Downs,  and  the  chance  and  hazard  of  encoun- 
tering other  vessels  lying  at  anchor  there.  Of  course,  if  there  was 
any  probability  of  danger  to  other  vessels,  then  the  vessel  ought  not 
to  have  proceeded  through  the  Downs.  Then  you  will  have  to  con- 
sider further,  if  it  was  a  proper  measure  to  proceed  through  the 
Downs,  whether  she  took  all  the  necessary  precautions  as  to  sails  and 
as  to  lights.  You  will  also  have  to  consider  whether  she  did  or  did 
not  go  too  much  to  the  south,  too  near  the  South  Sand  Head  Light, 
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and  so  lead  to  mischievous  consequences.  I  put  these  points  to  you 
—  they  are  purely  nautical  —  because  I  am  desirous  of  having  your 
opinion  upon  them,  and  because  it  is  very  possible  the  case  may  travel 
farther  than  the  present  Court ;  and  all  the  parties  have  a  right  to 
have  your  opinion,  though  I  will  tell  you  my  opinion,  not  as  to  the 
nautical  points,  but  as  to  the  responsibility  that  will  attach  to  the  vessel. 
Now  it  was  contended,  that  if  any  of  these  measures  were  wrong, 
the  master  must  participate  in  the  blame ;  he  ought  not  to  have 
allowed  the  vessel  to  sail,  and  he  ought  to  have  interfered  on  that  and 
other  occasions.  In  order  to  establish  that  position,  the  case  of  The 
GirolamOy  3  Hagg.  169,  was  referred  to.  This  case  was  decided  by 
my  predecessor,  Sir  John  Nicholl,  and  was  said  to  be  a  case  in  point. 
It  is  necessary  that  I  should  state  what  that  case  was,  and  how  far  I 
cannot  altogether  accede  to  the  position  there  laid  down.  That  was 
the  case  of  a  vessel  proceeding  down  the  River  Thames ;  a  fog  came 
on,  and  she  ran  into  a  vessel  in  the  neighborhood  of  Woolwich.  *  It 
was  a  case  that  went  into  a  great  deal  of  argument  on  a  point  for- 
eign to  the  present  question,  whether  the  Pilot  Act  did  or  did  not  ap- 
ply to  the  vessel  of  a  foreign  owner.  It  was  ultimately  decided  on 
that  point,  which  is  not  unimportant.  Sir  John  Nicholl  says,  "  Did 
the  accident  arise  from  the  neglect,  default,  incompetency,  or  inca- 
pacity of  the  pilot,  or  was  the  master  in  pari  delicto  ?  It  occurred 
from  the  vessel  going  on  in  the  fog,  not  from  any  act  of  bad  steerage, 
want  of  knowledge  of  shoals,  or  any  incapacity  as  pilot,  but  from 
proceeding  at  all.  It  seems  to  be  nearly  admitted,  that,  if  the  vessel 
had  set  off  in  the  fog,  blame  would  have  been  imputable  to  the  mas- 
ter ;  if  so,  was  he  not  blamable  in  going  on  in  the  fog  ?  Had  he 
not  a  right  to  resume  his  authority  ?  Did  he  not  owe  it  to  his  own- 
ers, and  to  other  persons  whose  property  might  be  damaged  by  a  col- 
lision, to  insist  on  bringing  the  vessel  up  ?  If  he  was  in  as  much 
haste  to  get  out  of  port  as  the  pilot  was  to  finish  his  job,  are  they 
not  both  in  pan,  delicto  ?  Was  not  the  master  in  duty  bound  at  least 
to  remonstrate  with  the  pilot,  and  to  represent  the  danger  of  proceed- 
ing ?  Yet,  he  says  in  his  affidavit,  he  did  not  in  the  least  interfere.  In 
this  aspect,  the  case  is,  as  far  as  I  am  aware,  new,  and  one  of  too 
much  difficulty  to  arrive  at  any  hasty  decision  upon,  unless  there  be 
no  other  points  upon  which  the  case  may  be  disposed  of."  So  that, 
in  fact,  the  question  was  discussed  by  Sir  J.  Nicholl,  and  I  think  it 
is  probable  that  the  leaning  and  bearing  of  his  mind  was,  that  the 
master  would  be  responsible,  for  not  having  interfered  under  the  cir- 
cumstances ;  but  it  is  not  a  case  decided  on  those  grounds,  nor  is  it  a 
direct  authority  to  us.  I  am  bound  to  tell  you  what  is  my  own  opin- 
ion. I  am  bound  to  tell  you,  looking  at  this  case,  whatever  might  be 
the  decision  in  the  one  already  referred  to,  I  am  of  opinion,  that 
where  a  pilot  is  taken  on  board  at  Dungeness  for  the  purpose  of  nav- 
igating a  vessel  to  Margate  or  Gravesend,  or  wherever  it  may  be  within 
his  pilot  grounds,  it  does  appear  to  me  that  all  the  responsibility  at- 
taches on  the  pilot  under  all  the  circumstances ;  it  is  no  part  of  the 
duty  of  the  master  to  interfere,  or  determine  whether  the  vessel  ought 
to  be  brought  up  at  the  North  Foreland,  or  ir*  the  Downs,  or  in  Mar- 
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gate  Roads;  but  that  is  clearly  a  part  of  the  vocation  of  the  pilot, 
and  I  cannot  consider  that  in  this  case  the  master  was  to  blame. 
Even   suppose    you   should   consider  the   pilot  was  to  blame  for 
not  having  brought  up  the  vessel,  it  appears  to  me  it  would  be  a 
most  dangerous  doctrine,  considering  the  duty  imposed  upon  pilots, 
and  the  local  knowledge   they  are  supposed  to  possess,  if  I  was 
to  sanction  the  interference  of  the  master,  in  any  way,  in  the  perform- 
ance of  a  duty,  which  duty  they  ought  to  be  competent  to  discharge, 
and  with  respect  to  which  the  master,  in  the  majority  of  cases,  must 
be  a  very  inferior  judge  to  the  pilot.     Of  course  I  do  not  mean  to  go 
the  extraordinary  length  of  saying,  that,  if  it  was  quite  manifest  that 
the  pilot  was  utterly  incapable,  it  would  not  be  the  duty  of  the  mas- 
ter to  interfere  for  the  preservation  of  life  and  the  property  under  his 
care  ;  for  I  will  ever  hold  the  doctrine  that  it  would  be  his  duty  in 
the  extreme  case.     But,  in  relation  to  the  circumstances  of  this  case, 
I  am  satisfied  it  was  entirely  within  the  province  of  the  pilot  to  de- 
termine what  was  to  be  done  with  the  vessel  at  the  time  he  took 
charge  of  her,  and  the  master  is  not  culpable  for  not  having  interfered 
and  prevented  him  doing  what  he  did.     The  next  part  of  the  case 
relates  to  what  took  place  immediately  before  the  collision,  when  the 
Lochlibo  was  near  other  vessels ;  and  the  pilot  of  the  Lochlibo  does 
this  —  he  says,  as  soon  as  he  heard  the  vessel  reported,  he  ordered  the 
helm  to  be  put  hard  a-port.   "  The  helm  had  not  been  put  hard  a-port 
three  minutes,  before  the  look-out  forward,  but  which  of  them  I  do 
not  know,  reported, i  A  vessel  on  the  starboard  bow,'  "  ( now,  gentle- 
men, the  master  corroborates  him  to  the  extent  of  saying  it  was  on 
the  starboard  bow ;  but  the  boatswain  declares  positively  it  was  right 
ahead,  and  repeats  it  on   interrogatory,)  "and  immediately  added, 
4  Hard  a-starboard  the  helm,  or  you  vail  be  over  him.'     I  instantly 
ordered  the  helm  hard  a-starboard." 

Now,  gentlemen,  the  first  question  which  we  have  to  consider  is, 
was  that  a  right  measure,  or  was  it  not;  and  if  it  was  a  wrong  meas- 
ure, who  is  to  blame  for  it  ?  Now  it  will  be  for  you  to  determine 
whether  it  was  a  right  or  wrong  measure  —  the  helm  of  the  vessel, 
the  Lochlibo,  had  been  hard  a-port,  and  when  she  had  just  passed  the 
first  vessel,  unknown,  but  some  twenty  or  thirty  yards  off,  and  when 
a  vessel  was  reported  right  ahead,  or  only  a  little  on  the  starboard 
bow,  which  is  the  utmost  the  evidence  goes  to,  and  when  she  had  an- 
swered her  port  helm  three  or  four  points,  and  was  swinging  with  the 
tide  —  whether  you  consider  it  was  consistent  with  good  seamanship 
to  order  the  helm  to  be  put  to  starboard — which  of  course  must  take 
some  time  before  it  could  produce  any  effect,  and,  according  to  the 
witnesses,  they  say  the  whole  effect  was  to  neutralize  the  sails.  This 
is  a  very  important  point.  I  confess  I  am  bound  to  express  my  opin- 
ion, and  I  am  convinced  it  was  a  measure  totally  wrong ;  and  in  all 
probability  this  collision  would  never  have  taken  place  if  that  measure 
had  not  been  pursued.  But  it  will  not  do  to  rest  here.  Prima  fade, 
the  direction  of  the  helm  rests  entirely  with  the  pilot ;  he  is  the  person 
to  give  all  orders  for  alteration  of  the  helm,  and  if  his  orders  are  wrong, 
he  alone  is  responsible,  and  the  owners  of  the  Lochlibo  are  exempted. 
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But  it  is  a  very  nice  question  to  determine  whether  or  not  this  was 
exclusively  the  act  of  the  pilots  or  whether  some  of  the  blame,  if  blame 
there  be,  is  not  to  be  shared  with  the  master  or  some  of  the  crew. 
Before  we  proceed  to  consider  minutely  the  question  of  which  way 
the  helm  was  put,  you  must  take  that  which  is  of  necessity  a  prelim- 
inary inquiry,  which  is,  whether  there  was  a  good  look-out  kept.  You 
have  in  the  evidence,  that  the  whole  crew  were  on  the  deck  of  this 
vessel,  that  two  persons  were  placed  one  on  each  bow,  and  that  the 
boatswain  was  between  the  knight-heads  and  the  bowsprit  Now, 
certainly,  it  is  a  great  calamity,  that  in  a  case  of  this  description  we 
should  be  without  the  evidence  of  either  of  the  persons  who  are  alone 
admitted  to  have  been  appointed  to  the  look-out ;  that  is  a  great  mis- 
fortune ;  it  places  the  Court,  and  you,  gentlemen,  in  a  state  of  no 
small  degree  of  difficulty.  I  cannot  think  that  a  satisfactory  account 
has  been  given  for  the  absence  of  these  two  individuals,  because  it  is 
quite  evident,  that  after  this  collision  had  taken  place  in  the  Downs, 
and  there  was  a  valuable  cargo,  to  the  extent  of  many  thousands, 
lost,  the  owners  of  the  Lochlibo  must  have  anticipated  some  pro- 
ceedings against  her,  and  have  anticipated  that  the  look-out  was  one 
of  the  most  important  parts  in  the  case;  and  the  two  witnesses, 
wherever  they  are,  would  be  witnesses  of  great  importance.  If  I  had 
distinct  evidence  that  these  persons  had  suddenly  gone  away,  and 
they  could  not  recover  them,  the  case  would  stand  differently ;  but  I 
do  not  think  this  a  neglect  of  which  the  Court  has  reason  to  com- 
plain, as  a  deficiency  in  enabling  it  to  ascertain  the  nature  of  the  case. 
We  come  back  to  the  starboarding  of  the  helm.  With  regard  to  this, 
the  pilot  says,  "  The  look-out  forward,  but  I  do  not  know  which  of 
them,  reported,  <  A  vessel  on  the  starboard  bow/  and  immediately 
added, '  Hard  a-starboard  the  helm,  or  you  will  be  over  him.'  I  imme- 
diately ordered  the  helm  hard  a-starboard."  Now,  really,  I  am  obliged 
to  say  this :  if  the  boatswain  had  erroneously  imagined  that  to  be  the 
proper  measure,  and  hailed  the  pilot  to  adopt  that  measure,  and  the 
pilot  unthinkingly  adopted  the  advice  of  the  boatswain,  I  must  say  I 
cannot  exonerate  the  boatswain,  because  he  was  on  the  look-out.  If, 
on  the  other  hand,  it  was,  in  the  judgment  of  the  pilot,  a  proper  meas- 
ure to  pursue,  though  an  error,  the  whole  blame  would  fall  on  the 
pilot ;  and  that  is  a  question  of  no  small  difficulty  on  the  present 
occasion.  But  I  do  not  think  that  is  the  whole  of  this  case.  We 
have  the  evidence  of  Cole.  I  agree  with  the  argument  for  the  owners 
of  the  Lochlibo,  that  this  person  was  competent  to  give  evidence  of 
what  he  did.  He  has  sworn  distinctly  that  no  order  was  given  but 
that  to  starboard,  and  that  was  immediately  obeyed ;  and  that  is  a 
testimony  to  which  we  must  give  its  due  weight,  considered  with  the 
testimony  of  other  witnesses.  But  here,  again,  I  have  to  regret  that 
the  other  man  with  him  has  not  been  produced,  because  this  is  the 
gist  of  the  case,  whether  there  was  any  vacillation,  and  that  vacilla- 
tion prevented  a  decisive  course  beingtaken,  and  consequently  brought 
about  the  damage  that  occurred.  We  must  see  how  the  evidence 
lies  on  this  point,  and  whether  Wilson,  who  has  given  his  testimony, 
is  a  credible  witness  upon  the  whole.     He  says,  "  Shortly  before  the 
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collision,  some  one  forward,  I  think  the  boatswain,  but  I  cannot  be 
certain  it  was  his  voice,  reported  a  ship  right  ahead,  but  I  did  not  sec 
her  then,  nor  until  after  the  collision  in  question,  when  she  seemed  to 
me  to  be  a  bark  in  ballast,  standing  high  out  of  the  water,  and  painted 
yellow,  and  probably  about  500  tons  burthen.     Immediately  she  was 
reported  the  pilot  ordered  the  helm  hard  a-port,  and  I  at  once  saw  the 
man  heaving  the  port  helm,  and  I  could  see  by  her  head  that  our  ship 
answered  her  port  helm,  but  not  a  great  deal ;  she  answered  her  port 
helm  as  quickly  as  a  large  ship  generally  does.    Word  then  came  from 
forward  that  there  was  another  vessel  right  ahead ;  the  report  was, 
'  A  vessel  right  ahead,  and  we  shall  be  right  into  her.'     I  cannot  say 
who  made  that  report,  but  it  was  one  of  the  people  forward  on  the 
look-out    The  pilot,  upon  that,  said  to  the  men  at  the  wheel,  'Port;' 
that  would  be,  to  keep  the  helm  to  port  as  it  was,  meaning,  as  I  un- 
derstood him,  that  they  should,  notwithstanding,  still  keep  the  helm 
hard  a-port ;  but  the  master  sung  out '  Starboard.'     I  do  not  know 
which  order  was  obeyed,  but  I  do  not  think  either  of  them  was,  for  I 
looked  into  the  cockpit  and  saw  the  men  first  heaving  on  one  side 
and  then  on  the  other."     Now,  I  will  put  before  you  the  evidence  as 
to  this  part  of  the  case  from  Anderson.    Anderson  says  this :  u  I  heard 
from  the  fore  chains,  where  I  was  then  standing,  the  skipper  say  to 
the  pilot,  just  after  we  struck  the  Aberfoyle,  and  before  we  got  clear 
of  her,  *  I  know  you  did  wrong.' "     Now,  that  is  to  say,  he  did  wrong 
in  starboarding  his  helm,  if  it  has  any  meaning  at  ail.     But,  gentle- 
men, when  we  are  looking  at  the  question  as  to  whether  this  evidence 
supports  the  statement  of  Wilson,  it  certainly  does  not,  though  it  is 
not  unimportant,  for  another  reason.     I  will  tell  you  why  it  is  not. 
According  to  the  evidence  of  Anderson,  the  master  finds  fault  with 
the  helm  being  starboarded ;  according  to  the  evidence  of  Wilson,  the 
master  says,  "  Starboard."     Now  it  is  manifestly  inconsistent  for  a 
man  to  order  the  helm  to  be*starboarded,  and,  immediately  after  the 
collision,  to  find  fault  with  the  pilot  for  the  way  the  helm  was  put  if 
it  was  starboarded.     That  it  is  inconsistent  is  very  true,  and  I  am 
bound  to  point  out  to  you  that  it  is  strong  evidence,  exceedingly 
strong  evidence,  that  there  was  a  discussion  as  to  which  way  the 
helm  should  be  put,  and  there  was  a  sort  of  conflict  between  the  pilot 
and  the  master.     Now,  gentlemen,  I  am  the  more  satisfied  of  this 
when  I  look  at  the  evidence  of  the  second  mate ;  he  says,  "  I  cannot  be 
sure  about  it "  —  that  is,  whether  the  master  cried  "  starboard  "  first,  or 
the  pilot  first  —  "I  cannot  be  sure  about  it."     No  orders  were  given 
by  the  master  during  the  time  interrogate,  except  that  he  ordered  the 
helm  a-starboard  after  the  Aberfoyle  had  been  reported,  and  the  pilot 
had  given  the  same  order.     "  I  cannot  be  sure  about  it,  but  I  think  it 
was  after  the  pilot  had  ordered  the  helm  to  be  starboarded,  that  the 
master  also  gave  the  order."     Of  course,  if  that  was  so,  no  blame 
attaches  to  the  master  for  repeating  the  pilot's  order  —  that  is  merely 
his  duty.    "  I  remember  he  said  something  to  the  effect,  that  if  the 
helm  was  pressed  one  way  or  another  we  should  clear  her,  but  I  can- 
not depose  more  precisely."     It  is  quite  manifest  that  the  master, 
upon  that  occasion,  was  complaining  of  the  shifting  of  the  helm  first 
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one  way,  then  another,  and  was  declaring  his  judgment,  that  if  it  had 
been  kept  from  the  beginning  one  way  or  the  other,  there  would 
have  been  a  probability  of  avoiding  the  collision ;  and  that  certainly 
does  support  the  testimony  of  Wilson,  which  I  have  already  adverted 
to,  so  far  as  it  goes.  Now,  Wilson  —  for  I  need  not  detain  you  by 
going  through  it  minutely  —  you  are  aware  that  Wilson  subsequently 
states  expressly  his  opinion  that  the  collision  arose  from  the  contra- 
*  dictory  orders  given  to  the  seamen  at  the  helm,  and  the  helm  put 
about  instead  of  being  kept  steady ;  and  owing  to  that  the  collision, 
in  my  opinion,  happened,  and  he  goes  on  to  say  they  had  a  good  look- 
out Having  premised  this,  the  questions  which  I  will  put  to  you 
are  these :  First,  whether  you  are  of  opinion  that  a  proper  look-out 
was  kept  on  board  the  Lochlibo  ?  secondly,  as  to  whether  the  star- 
boarding the  helm  was  a  right  or  wrong  measure  ?  thirdly,  as  to  who 
was  to  blame?  —  that  is  the  most  essential  to  all  parties.  If  the  star- 
boarding of  the  helm  was  a  wrong  measure,  then,  in  considering 
that,  we  must  take  this  into  consideration,  whether  the  starboarding 
of  the  helm  was  rightly  done,  or  whether  you  can  suppose  that  a  pilot 
of  the  experience  of  which  Thornton  appears  to  have  been,  would, 
under  the  circumstances,  have  directed  the  helm  to  be  starboarded 
unless  something  peculiar  had  occurred  to  induce  him  to  adopt  the 
measure ;  that  will  be  a  point,  I  think,  for  your  consideration.  Now, 
gentlemen,  I  will  only  say  one  word  as  to  what  is  interference  and 
what  is  not  It  would  be  impossible  to  lay  down  a  general  rule.  I 
should  never  go  the  length  of  saying  that  suggestion  was  interference; 
for  instance,  the  master  suggesting  to  the  pilot  to  take  in  this  sail  or 
not;  to  keep  as  near  to  the  South  Land  Head  Light  or  not;  or 
to  bring  the  ship  up:  this  is  not  interference  —  interference  is  a 
different  thing.  Interference  is  doing  that  which  the  pilot  alone  ought 
to  have  done.  Where  an  act  was  done,  or  an  order  given,  it  would 
be  interference ;  if  the  boatswain  called  out  to  the  persons  below, 
"  Starboard  the  helm,"  that  would  be  interference,  because  it  would 
be  impossible,  in  many  instances,  for  an  order  of  that  kind  to  be 
counteracted ;  it  would  be  interference  if  the  master  called  "  Port  the 
helm,"  or  "  Starboard  it ; "  but  it  would  not  be  interference  to  consult 
the  pilot,  or  to  suggest  to  him  that  measures  were  not  proper,  or  such 
other  measures  in  all  probability  would  be  attended  with  greater  suc- 
cess. This  is  all,  I  believe,  so  far  as  I  recollect,  that  relates  to  the  case 
of  the  Lochlibo.  fDr.  Lushington,  after  consulting  with  the  Trinity 
Masters,  proceeded.]  The  gentlemen  of  the  Trinity  House,  by  whom 
I  am  advised,  are  ot  opinion,  and  I  quite  agree  with  them  in  entertain- 
ing that  opinion :  first,  that  this  collision  was  not  the  result  of  inevita- 
ble accident ;  secondly,  that  it  was  wrong,  on  such  a  night  as  this  is 
described  to  have  been,  to  go  through  the  Downs  with  such  sail  as 
this  vessel  carried,  but  the  so  doing  was  entirely  within  the  depart- 
ment, if  blame  follows,  of  the  pilot  exclusively ;  thirdly,  we  do  not 
think  sufficient  evidence  has  been  produced  to  prove  that  a  look-out 
was  kept,  such  as  the  state  of  the  weather  required ;  fourthly,  we 
think  the  starboarding  the  helm,  just  after  the  helm  had  been  hard 
a-port,  and  the  ship  was  under  the  influence  of  the  port  helm,  was  an 
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erroneous  measure ;  fifthly,  we  think  the  pilot  is  not  exclusively  to 
blame  for  the  starboarding  of  the  helm,  and  the  consequent  collision, 
but  there  was  undue  interference  with  him. 


The  Maria  Jane.1 

August  7,  1850. 

Salvage  —  Liability  of  Ship  for. 

The  crews  of  two  ships,  belonging  to  J.  I*.,  gave  some  assistance  to  a  ship  chartered  to  J.  L., 
who  was  bound  to  provide  and  pay  the  master  and  crew  of  such  ships,  the  cargo  on  board 
of  which  belonged  to  J.  L. :  — 

Hdd)  In  a  suit  against  the  ship,  that  no  salvage  could  be  claimed. 

By  charter  party,  J.  L.,  the  charterer,  was  to  provide  and  pay  the 
master  and  crew.  The  ship  being  on  the  coast  of  Africa,  and  some  of 
her  crew  having  died,  the  crews  of  two  other  ships  belonging  to  J.  L. 
rendered  some  assistance  to  the  chartered  ship.  The  cargo  belonged 
to  J.  L.  An  action  was  entered  on  behalf  of  the  masters  and  crews 
of  these  two  ships. 

Addams  and  Bayford,  for  the  salvors. 

Sir  X  Dodson,  Q.  A.,  and  Robinson,  for  the  owners  of  the  ship. 

Dr.  Lushington.  This  is  a  cause  of  salvage  promoted  under  very 
peculiar  circumstances,  which  it  will  be  necessary  to  state  in  detail 
The  suit  is  brought  on  behalf  of  the  owner,  masters,  and  crews  of 
the  Rapid  and  the  Mary,  against  the  Maria  Jane,  the  cargo,  and 
freight  The  action  was  entered  at  the  sum  of  3000/.,  but  the  war- 
rant was  executed  only  as  regards  the  ship  and  freight.  An  appear- 
ance was  given  for  the  owners  of  the  ship ;  nothing  appears  to  have 
been  done  as  to  the  freight.  Bail  was  given  for  the  ship  only  on  the 
agreed  value  of  550/.  Looking  at  these  proceedings  exclusively,  it  is 
obvious  that,  assuming  a  salvage  service  to  have  been  performed,  the 
question  would  be,  what  amount  of  salvage  should  be  decreed  wit' 
reference  to  the  united  value  of  the  ship,  freight,  and  cargo,  and  what 
roportion  thereof  the  ship  should  defray,  neither  the  cargo  nor  the 
reight  being  brought  at  present  within  the  power  of  the  Court,  and 
the  whole  expense  of  the  suit,  under  such  supposition,  being  thrown 
on  the  ship.  The  facts,  however,  disclosed  in  the  act  on  petition,  ex- 
plain why  the  cargo  has  not  been  proceeded  against,  namely,  that  it 
is  the  property  of  Mr.  Lilley,  the  owner  of  the  Rapid  and  the  Mary. 
He,  of  course,  could  not  proceed  for  salvage  of  his  own  property,  and 
the  masters  and  crews  of  his  own  two  vessels  have  not  thought  fit  to 
do  so.     As  to  the  freight,  the  charter  party  explains  the  manner  in 
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which  it  is  to  be  paid,  but  nothing  further  is  stated  in  these  proceed- 
ings with  respect  thereto.  The  duty  of  the  Court,  then,  is  this :  first, 
to  ascertain  if  any  salvage  is  due ;  then  the  value  of  the  ship,  freight, 
and  cargo ;  the  amount  of  salvage  proper  to  be  given  with  reference 
to  the  united  value ;  and  the  arithmetical  proportion  due  from  the 
ship  herself.  First,  as  to  the  principal  question,  whether  any  salvage 
can  be  claimed.  It  appears  that  the  Maria  Jane  was  chartered  by 
her  owners  to  Mr.  Lilley,  who  is  now  claiming  salvage,  and  that  the 
charter  party  is  not  of  the  ordinary  description.  Generally  speaking, 
when  the  owners  charter  a  vessel,  they  retain  possession  of  her,  and 
appoint  the  master  and  crew.  The  present  charter  is  of  a  different 
tenor,  and  though  not  of  very  frequent  occurrence,  is  still  well  known 
to  the  law.  The  effect  of  the  charter  party  is  to  divest  the  owners  of 
the  ship  of  the  possession  and  control  over  the  vessel ;  for  the  follow- 
ing are  the  conditions :  "  That  the  ship  shall  be  equipped  with  naval 
stores,  &c.,  by  her  owners ;  that  she  shall  take  a  cargo  from  Liverpool 
to  the  coast  of  Africa,  and  bring  back  palm  oil.  All  the  expenses  are 
to  be  paid  by  the  charterer,  except  the  vessel  should  from  accident  put 
into  port  for  repairs.  The  charterer  is  to  provide  and  pay  the  master 
and  crew.  The  freight  is  to  be  720/.  for  eight  months,  more  if  longer 
detained  ;  300/.  to  be  paid  on  the  vessel  leaving  Liverpool."  Under 
this  charter  party  the  ship  sailed  from  Liverpool  on  the  23d  December, 
1848.  The  act  on  petition,  having  stated  the  charter  party  and  the 
commencement  of  the  voyage,  contains  an  averment  that  the  ship 
was  not  properly  found  in  stores ;  but  that  is  wholly  irrelevant  to  the 
present  case.  The  ship  reached  the  river  Rio  Bento  in  February,  shipped 
two  hundred  and  fifteen  tons  of  palm  oil,  principally  belonging  to  Mr. 
Lilley,  by  the  middle  of  July,  and  then  dropped  down  the  river.  The 
act  then  goes  on  with  a  history  of  the  occurrences  which  happened  to 
the  ship  till  the  24th  August ;  she  then  prosecuted  her  voyage,  and  ar- 
rived at  Liverpool  in  December.  The  act  concludes  by  claiming  salvage 
upon  the  ship  and  freight.  It  may  be  h^re  well  to  observe,  that, 
assuming  the  statement  to  be  proved,  there  can  be  no  doubt  that  a 
part,  at  least,  of  the  services  detailed  are  in  the  nature  of  salvage  ser- 
vices. The  answer  also  sets  forth  the  charter  party,  but  that  must  be 
construed  from  its  contents.  It  is  alleged  that  the  crew  were  insuffi- 
cient and  incompetent ;  but  I  doubt  the  relevancy  of  this  averment, 
for,  if  true,  it  would  be  a  breach  of  the  charter.  The  material  part  of 
the  answer  is,  that  Mr.  Lilley  was  the  owner  of  the  Rapid  and  the 
Mary ;  that  the  masters  and  crews  of  all  the  vessels  mutually  assisted 
each  other ;  that  several  of  the  crew  of  the  Maria  Jane  died ;  that  all 
the  masters  and  crews  were  Mr.  Lilley's  servants ;  that  the  difficulties, 
if  they  really  occurred,  arose  from  the  acts  of  the  masters  and  crews 
of  the  Rapid  and  the  Mary.  In  the  reply  it  is  said,  that  Dove,  the 
master  of  the  Maria  Jane,  was,  as  to  many  purposes,  the  agent 
of  the  owners  of  the  ship,  and  that  the  insurers  of  the  cargo  had 
paid  25/.  per  cent  to  the  parties  to  this  suit  on  6000/.,  the  agreed 
value  of  the  cargo.  If  the  parties  now  suing  as  salvors  were  wholly 
unconnected  with  the  ship  and  cargo  proceeded  against,  it  is  clear 
that  some  salvage  would  be  due.     The  present  circumstances  are 
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peculiar.     I  am  not  aware  of  any  previous  case  sufficiently  resembling 
the  present  to  afford  a  precedent     I  must  decide  it  on  principle. 
The  parties  suing  must  bring  their  action  in  different  characters.   Mr. 
Lilley  is  the  charterer  of  the  ship  salved,  under  a  special  charter  party, 
to  which  I  have  already  alluded,  and  he  is  the  owner  of  the  cargo. 
The  ship  is  entirely  under  the  control  of  himself  and  his  agents,  the 
master  and  crew  hired  by  himself,  and  he  is  bound  to  find  and  keep 
up  the  crew.     Under  these  circumstances,  and  looking  also  to  the 
nature  of  the  service  rendered,  I  am  of  opinion  that  Mr.  Lilley  is  barred 
from  claiming  salvage  for  the  assistance  rendered  by  his  ships,  the 
Rapid  and  the  Mary,  by  the  peculiar  relation  in  which  he  stood  to 
the  Maria  Jane,  as  charterer  in  possession.     Suppose  the  case  had 
been  reversed,  and  that  similar  services  had  been  rendered  by  the 
Maria  Jane  to  the  Rapid  or  the  Mary,  could  the  owners  of  the  Maria 
Jane  have  claimed  salvage  ?     I  apprehend,  certainly  not.     So  far  as 
it  relates  to  any  claim  in  this  Court,  it  is  at  least  doubtful  whether 
the  owners  of  the  Maria  Jane,  in  that  case,  could  have  obtained 
salvage  even  for  services  rendered  to  some  ships  wholly  unconnected 
with  either  party.     I  incline  to  the  opinion,  that  the  salvage  would, 
by  virtue  of  the  charter,  have  enured  to  the  benefit  of  the  charterer  in 
possession.     There  is  another  reason  which  operates  on  my  mind, 
namely,  that  the  main  object,  for  the  attainment  of  which  the  assist- 
ance was  given,  was  the  preservation  of  the  cargo  belonging  to  Mr. 
Lilley  himself,  and  which  was  so  blended  with  the  safety  of  the  ship, 
that  the  two  objects  could  not  be  separated.     So  far,  then,  as  relates 
to  Lilley,  I  must  pronounce  against  his  claim  for  salvage.    With 
respect  to  the  claims  of  the  masters  and  crews  of  the  Rapid  and  the 
Mary,  certainly,  in  some  respects,  they  stand  in  a  different  position. 
Are  they  salvors  —  persons  having  no  relation  to  the  ship  and  cargo, 
and  volunteering  their  services ;  or  are  they  only  acting  as  the  agents 
and  servants  of  Mr.  Lilley?     If  the  first  character  attaches,  then  they 
would  be  entitled  to  salvage ;  if  the  latter  character  belongs  to  them, 
then  the  case  will  require  further  consideration.     It  was  well  observed 
by  Dr.  Bayford,  that  whatever  contract  this  set  of  salvors  had  entered 
into,  concerned  their  own  vessel  only ;  and  no  doubt  this  is  true ;  and 
this  being  so,  I  come  to  the  consideration  of  the  contracts  which  did 
subsist     I  assume,  that,  by  the  ship's  articles,  in  consideration  of 
certain  wages,  the  masters  and  crews  undertook  to  perform  their 
respective  duties.     To  this  extent  the  masters  and  crews  of  all  three 
vessels  are  the  servants  of  Mr.  Lilley.    I  apprehend  that  no  one  could 
deny,  that,  in  all  ordinary  assistance  required  in  lading  and  unlading, 
mooring  and  unmooring,  the  owner  or  his  agents  would  have  a  right 
to  command  that  the  crews  as  well  the  master8  should  render  mutual 
assistance.     I  think  the  so  doing  would  strictly  come  within  the  con- 
tract "  to  obey  all  lawful  commands."     But  if  this  be  true  as  to  cer- 
tain assistance  I  have  specified,  does  the  same  principle  extend  to 
salvage  services  ?     Could  the  master  and  crew  of  the  Rapid  claim  for 
salvage  services  against  the  Mary  ?     It  may  sometimes  be  difficult  to 
draw  the  line  precisely  between  assistance  and  salvage  services.    I 
am  of  opinion  that  the  agent  might  lawfully  command  the  master  of 
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the  Rapid  to  render  ordinary  services  to  the  Mary  or  the  Maria  Jane ; 
that  the  master  might  lawfully  command  the  crew  so  to  do ;  and  that 
all  such  commands  fall  within  the  true  construction  of  the  contract 
entered  into  by  the  master  and  the  mariners.  The  true  test  by 
which  to  try  the  right  to  salvage  is,  whether  the  service  be  within  the 
contract  or  not.  It  appears  that  the  Maria  Jane  had  taken  on  board 
her  cargo  by  the  18th  July ;  that  some  of  the  crew  died,  but  who  does 
not  clearly  appear.  She  then  proceeded,  with  the  intent  to  pass  the 
bar,  with  four  seamen  from  the  Mary,  to  form  part  of  her  crew,  in  lieu 
of  some  who  had  died,  and  also  with  Edward  Porter,  the  master  of 
the  Rapid,  with  seven  of  his  crew,  as  extra  hands,  to  assist  in  getting 
over  the  bar.  All  these,  in  my  judgment,  formed,  in  legal  consider- 
ation, a  part  of  the  crew  of  the  Maria  Jane.  The  vessel  proceeds  till 
she  comes  to  the  bar,  when  she  anchors.  Her  cable  gave  way,  and  it 
was  necessary  to  get  her  up  the  river  again ;  and  these  services  were 
performed  by  those  on  board  of  her  before  the  accident.  As  relates 
to  those  services,  I  consider  them  to  be  exactly  in  the  same  light  as 
if  done  by  the  original  crew.  Who  are  these  salvors  ?  The  servants 
of  Mr.  Lilley,  commencing  these  services  actually  as  a  part  of  the 
crew  he  was  bound  to  furnish.  Can  I  ingraft  upon  an  original  crew 
salvage  service  ?  I  think  not  Then  what  is  the  rest  of  the  case  ? 
That,  at  a  subsequent  period,  Kemp,  the  master  of  the  Mary,  comes 
also  on  board,  and  cooperates  with  Porter  in  the  protection  of  this 
vessel,  lading  and  relading  the  cargo  and  stores.  I  think  all  these 
services  were  services  which  Mr.  Lilley  or  his  agents  had  a  right  to 
require  the  masters  and  crews  of  his  own  vessels  to  perform  towards 
a  vessel  of  which  he  was  in  possession  as  charterer,  and  for  the  safety 
of  his  own  cargo,  which,  indeed,  was  the  principal  object,  and  for 
which  the  masters  and  crews  could  not  claim  against  Mr:  Lilley,  nor, 
consequently,  against  her  owners,  by  a  suit  for  salvage  iii  this  Court 
against  the  ship.  If  Mr.  Lilley  has  a  claim  for  the  stores  supplied, 
the  remedy  must  be  found  elsewhere.  I  pronounce  against  the  claim 
for  salvage  in  this  case,  and  I  must  give  the  owners  their  costs. 


The  Barefoot.1 

August  7, 1850. 

Derelict  —  Salvage  —  Misconduct 

A  ship,  laden  with  lead  and  iron,  sunk  on  the  Shipwash  Sand,  and  was  there  left  by  the 
master  and  crew : —  .  *- 

Held,  that  the  ship  was  not  a  derelict ;  that  the  authority  of  the  owners  and  underwriters  re- 
mained ;  and  the  first  finders,  though  they  recovered  part  of  the  property,  forfeited  their 
claim  to  salvage,  and  became  liable  to  the  costs  of  a  suit  instituted  by  them  as  salvors,  by 
reason  of  their  subsequent  misconduct  towards,  and  forcible  resistance  to,  the  authority  of 
the  owners. 
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The  circumstances  of  this  case,  which  are  not  of  a  usual  character, 
are  fully  stated  in  the  judgment. 

Haggard  and  Robinson,  for  the  salvors. 

Addams  and  Twiss,  for  the  owners. 

Dr.  Lushington.  This  is  an  action  for  salvage,  brought  by  the 
masters,  owners,  and  crews  of  five  smacks,  and  the  salvage  is  sought 
to  be  recovered  on  account  of  certain  parts  of  the  cargo,  alleged  to 
have  been  salved  by  them.  The  appearance,  however,  was  given  for 
the  owners  of  the  lead  only.  The  action  is  entered  for  the  sum  of 
300/.  The  proceedings,  I  regret  to  say,  are  most  voluminous,  and 
certain  mistakes  as  to  dates  have  added  to  the  bulk,  and  increased 
the  complexity  of  the  case.  The  value  of  the  lead  saved  is  stated 
to  be  1600/.  The  vessel  was  wrecked  on  the  26th  March,  and, 
according  to  the  statement  of  the  salvors,  to  the  south-east  of  the 
Shipwash  Buoy.  Edward  Lewis,  the  master  of  the  Endeavor,  states 
that  he  so  discovered  her  on  the  27th ;  that  on  the  28th,  he  returned 
to  Harwich,  where  a  conversation  takes  place  with  a  Mr.  George,  an 
agent  for  shipping  in  that  place,  as  to  the  employment  of  John 
Lewis.  It  appears  that  this  John  Lewis  had  a  diving  apparatus,  but 
it  is  not  averred  that  at  that  period  the  Lewises  were  employed, 
either  the  one  or  the  other,  as  to  the  salving  of  the  wreck,  either  by 
George  or  any  one  else.  On  the  29th,  Edward  Lewis  goes  to  his 
brother  on  the  Heap  Sand.  On  the  30th,  according  to  his  own  state- 
ment, having  conferred  with  his  brother,  he  went  to  the  wreck,  which 
he  alleges  he  found  in  the  same  state,  with  no  vessel  near  her,  but  a 
wreck  buoy  had  been  placed  by  the  Trinity  officers,  and  for  the  two 
next  days,  viz.,  the  31st  March,  and  1st  April,  Edward  Lewis  was 
employed  clearing  away  the  wreck,  and  preparing  for  the  divers; 
that  John  Lewis  came  with  his  diving  apparatus,  but  that  for  several 
days  they  could  not  act,  in  consequence  of  the  weather.  The  En- 
deavor, however,  was  near  the  wreck,  the  whole  time.  It  is  then 
averred,  that  during  May,  June,  and  July,  they  recovered  certain 
articles,  to  the  value  of  600/. :  prima  facie,  there  can  be  no  doubt  that 
this  statement  sets  forth  a  case  of  salvage.  The  answer  alleges,  that 
an  agreement  with  one  John  Deane  was  made  by  the  underwriters, 
on  the  3d  of  April,  to  raise  the  cargo ;  that  Deane,  in  partnership 
with  Edwards,  with  the  Lalla  Rookh,  left  Whitstable,  on  the  6th 
April,  with  the  intention  of  proceeding  to  the  Barefoot;  that  they 
took  with  them  a  gentleman  of  the  name  of  Wood,  an  agent  of 
Lloyd's,  who  had  nothing  to  do  with  the  Barefoot,  and  was  desirous 
of  going  to  the  wreck  of  the  Syne,  respecting  which  he  was  em- 
ployed, which  was  lying  near  the  Heap  Sand.  The  Lalla  Rookh 
returned  to  Whitstable  with  Mr.  Wood,  and  on  the  10th  April,  came  to 
Harwich.  It  is  distinctly  alleged,  that,  on  the  6th  April,  Deane  told 
the  Lewises,  that  he  was  going  to  the  Barefoot,  under  an  engage- 
ment from  the  underwriters  to  salve  the  cargo.  The  owners,  or 
rather,  the  underwriters,  —  for  they  are  the  real  parties  in  this  case, 


DURING  THE    YEARS  1850   AND  1861.  663 

The  Barefoot 

—  then  charge  that  John  Lewis,  knowing  of  this  engagement,  went 
to  Harwich,  and  procured  surreptitiously  an  agreement  from  George, 
for  salving  this  cargo,  which  was  countersigned  by  the  receiver  of 
droits.  Upon  this  fact  coming  to  the  knowledge  of  Deane,  a  letter 
was  written  at  his  instigation  by  Mr.  Poole,  the  chairman  of  the 
committee  at  Lloyd's,  and  who  was  principal  agent  of  the  owners. 
It  was  directed  to  George,  requiring  him  to  withdraw  his  authority 
previously  given  to  the  Lewises,  and  this  authority  was,  in  conse- 
quence, withdrawn  on  the  16th  April.  It  is  further  alleged,  that, 
on  the  12th  April,  Deane's  part^  took  possession  of  the  wreck ;  that 
they  were  interrupted  in  their  proceedings  by  the  Lewises;  and 
that  Captain  Saxby,  who  commanded  the  cruiser  Scout,  was  ordered 
to  protect  them,  in  consequence  of  directions  having  been  sent  from 
those  in  authority  over  the  coast-guard.  They  state  that  an  attempt 
was  made,  on  the  part  of  the  Lewises,  to  drive  the  Lalla  Rookh  from 
her  moorings ;  that,  in  June,  Captain  Anderson  was  sent  down  from 
London,  for  the  further  protection  of  Messrs.  Deane  and  Edwards, 
and  he,  as  alleged,  was  attacked  in  his  boat,  by  a  party  of  the 
Lewises.  It  is  also  said  that  part  of  the  cargo  was  not  raised  in 
consequence  of  this  interruption,  and  that  great  and  unnecessary 
expense  was  incurred  by  the  owners  and  underwriters.  The  reply 
denies  that  the  engagement  with  George  was  procured  surreptitiously, 
and  that  Deane  disclosed,  on  the  6th  April,  to  the  Lewises,  his  en- 
gagement previously  entered  into  with  Poole.  They  admit  the  notice 
to  discontinue,  but  say  they  were  not  bound  to  obey  that  notice,  or 
to  abandon  their  proceedings,  already  commenced.  They  further 
allege,  that,  by  agreement  with  Deane,  they  each  took  different  hatch- 
ways, and  so  proceeded  with  the  work ;  and  they  say,  that,  on  the 
22d  June,  Mr.  Pdble  wrote  to  Mr.  Billingsly,  recommending  that  the 
Lewises  should  be  allowed  to  act  in  conjunction  with  Deane,  and 
that  they  were  so.  Accordingly,  on  the  22d  June,  they  say,  a  large 
part  of  the  cargo  was  saved,  and  they  deny  all  molestation  either  of 
Deane  or  Captain  Anderson.  I  think  it  clear,  that,  until  the  time,  at 
least,  that  the  Lewises  were  apprised  of  the  employment  of  Deane 
and  Edwards,  they  were  fully  justified  in  taking  any  steps  prepara- 
tory to  salving  the  cargo ;  for  at  that  time,  supposing  there  was  no 
one  to  prevent  them  from  so  doing,  I  conceive  they  were  entitled  to 
be  paid  for  their  labor  and  trouble,  even  if  they  had  not  salved  any 
part  of  it,  if  they  were  prevented  from  continuing  their  work.  But 
it  is  another  and  a  different  question,  whether  they  were  entitled  to 
persevere  after  they  had  received  notice  of  this  engagement  with 
Deane.  There  is  very  strong  evidence  that  such  notice  was  given  on 
the  6th  April,  and  I  think  it  is  confirmed  by  all  the  res  gestae  —  by 
the  steps  adopted  by  the  Lewises,  by  their  proceeding  to  Harwich, 
and  the  conference  with  George  :  still,  as  there  is  no  direct  evidence 
as  to  the  individual  to  whom  such  communications  were  made,  nor 
of  the  terms  in  which  the  information  was  conveyed,  I  will  give  the 
salvors  the  benefit  of  possible  ignorance,  and  I  will  assume  that  they 
did  not  receive  such  notice  from  Deane,  on  the  6th  April,  when 
he  was  on  the  Heap  Sand.     It  is  admitted,  however,  that  the  Lewises 
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were   expressly  informed  by  Mr.   George  of  the  engagement  "with 
Deane ;  that  Mr.  George  withdrew  the  authority  he  had  previously 
given,  and  forbade  them  to  interfere  further.     The  question  is,  there- 
fore, whether  they  were  justified  in  further  interference.     It  is  con- 
tended that  they  were,  on  several  grounds:  first,  that  the  Lewises 
were  the  original  finders;  secondly,  that  they  had   authority  from 
George,  which  he  could  not  withdraw  without,  at  least,  the  payment 
of  the  expenses.     With  respect  to  the  first  reason,  even  assuming  it 
to  be  founded  in  fact,  which  is  not  proved  to  my  satisfaction,  I  think 
it  cannot  be  sustained  in  law  under* the  circumstances  of  this  case. 
Here  is  a  ship,  laden  with  lead  and  iron,  sunk  on  the  Shipwash  Sand 
The  master  and  crew  escape.     True,  there  was  an  impossibility  for 
any  one  to  retain  the  actual  possession ;  but  there  was  -not,  and, 
indeed,  could  not,  be  an  intention  of  abandoning  the  property,  the 
local  situation  of  which  was  well  known,  and  which  must   have 
remained  immovable  till  human  skill  was  applied  to  its  recovery. 
The  property  was  indeed  left,  but  not  abandoned.     It  was  not  a 
derelict,  neither  does  this  case  resemble  that  of  a  first  salvor,  who 
comes  on  board  with  the  consent  of  the  master  and  crew.     The  au- 
thority of  the  owners  and  underwriters  remains,  in  my  opinion,  and 
they  have  a  right  to  employ  what  means  and  what  persons  they  like 
to  secure  their  own  property.     The  consequence  of  a  contrary  doc- 
trine would  be,  that  all  the  ships  sunk  in  the  River  Thames  would  be 
at  the  mercy  of  the  first  finder.     The  case  of  a  ship  abandoned  at  sea 
is  essentially  different     In  the  one  case  the  ship  is  driven  at  the 
mercy  of  the  wind  and  waves,  and  immediate  aid  is  necessary ;  in 
the  other,  the  property  is  stationary,  and  those  entitled  to  it  can  have 
access  to  it.     With  respect  to  Mr.  George's  authority,  I  think  that, 
assuming  he  had  power  to  make  an  engagement,  he  had  also  power 
to  cancel  and  put  an  end  to  it;  but,  in  fact,  he  had  no  authority 
from  the  owners  of  the  lead,  who  are  the  parties  defending  this 
action.     There  was  no  possession  to  be  retained.     I  am  of  opinion, 
that  on  neither  ground  were  the  Lewises  justified  in  their  interference 
with  the  wreck,  subsequent  to  Mr.  George's  revocation  of  authority. 
Had  they  not  so  interfered,  they  would,  in  my  opinion,  have  been  entitled 
to  sue  for  a  recompense  for  their  previous  exertions.    But  the  salvors 
further  say,  they  continued  their  exertions  subsequently,  on  a  species 
of  mutual  understanding  with  Deane  and  Edwards.     This  is  denied ; 
it  is,  indeed,  a  most  improbable  fact,  and  it  is  not  proved  to  my  satis- 
faction by  the  evidence  in  the  cause.     But  I  am  convinced  that  this 
averment  is  wholly  untrue.     Lastly,  it  is  alleged  that,  in  consequence 
of  a  letter  from  Mr.  Poole  to  Mr.  Billingsly,  recommending  that  they 
should  be  employed  with  Deane  and  Edwards,  they  did,  from  the 
23d  June,  so  act  in  conjunction  with  them.     How  the  contents  of 
this  letter  were  communicated  to  them,  or  whether  Mr.  Billingsly 
made  such  communication,  the  Court  is  not  informed.     This  letter  is 
not  produced,  of  which  the  Court  has  just  reason  to  complain.     If  the 
Court  is  led  into  mistake  about  it,  the  blame  must  fall  on  both  parties, 
who  have   not  supplied  the  proper  legal  evidence.     I  think  it  is 
scarcely  possible  that  Mr.  Poole  could  pardon  all  that  had  passed ; 
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the  outrageous  conduct  was  clearly  proved  by  the  evidence  in  the 
cause,  especially  by  the  evidence  of  Captain  Saxby  and  Captain 
Anderson.  I  believe  nothing  so  improbable.  I  believe  that  the  truth 
is,  that  the  underwriters,  wearied  with  the  past  conflict,  and  anxious 
for  the  preservation  of  the  property,  simply  withdrew  active  opposi- 
tion ;  that  this  is  no  condonation  lor  the  past — no  authority  for  the 
future.  I  am  of  opinion  that  the  Lewises,  and  their  party,  if  they 
bad  any  claims  on  account  of  their  early  exertions,  have  forfeited 
them  by  their  subsequent  gross  misconduct,  and  forcible  resistance  to 
the  will  of  the  owners,  and  the  just  interposition  of  Captain  Saxby ; 
and  their  unwarrantable  interference,  despite  the  many  warnings 
received  from  Mr.  George  and  the  receiver  of  droits.  I  think  their 
conduct  throughout  is  most  censurable,  that  they  are  not  entitled 
to  salvage,  and  that  it  is  my  duty  to  pronounce  against  their  claims, 
with  costs. 


The  Louisa  Bertha.1 

November  14,  1850. 

Seamen's  Wages  —  Continuous  Voyage. 

A  Prussian  ship  sailed  from  Memel  on  a  voyage  to  England ;  she  afterwords  made  other 
voyages,  in  the  last  of  which  the  master  executed  a  bottomry  bond  on  the  ship,  freight, 
and  cargo.  The  ship  was  sold  in  this  country  at  the  suit  of  the  bondholder,  and  the  pro- 
ceeds brought  into  the  registry.  The  proceeds  and  the  freight  were  not  snfficient  to  pay 
the  bond,  interest,  and  costs.  The  mate  and  crew  entered  an  action  for  their  wages  from 
the  time  the  ship  first  sailed,  claiming,  as  against  the  owners  of  the  cargo  on  the  last  voy- 
age, a  right  to  be  paid  ont  of  the  proceeds  and  the  freight :  — 

Held,  that  as  the  contract  of  hiring  showed  a  continnons  contract,  the  wages  sued  for  were  a 
lien  upon,  and  should  be  paid  out  of,  the  proceeds  and  the  freight 

This  was  a  suit  for  wages,  promoted  by  the  mate  and  seven  seamen 
of  the  Prussian  ship  Louisa  Bertha,  against  the  ship  and  freight,  in 
which  an  appearance  was  given  by  the  owners  of  the  cargo,  who  prayed 
to  be  heard  on  their  petition,  in  objection  to  the  payment  out  of  the  pro- 
ceeds of  the  sale  of  the  ship  and  freight,  of  a  portion  of  the  wages  sched- 
uled, until  after  a  bottomry  bond  upon  the  said  ship  pronounced  for 
in  this  Court,  and  the  costs  of  establishing  the  same,  should  have 
been  satisfied  out  of  the  said  proceeds  and  freight.  The  act  on  peti- 
tion alleged,  that  the  ship  sailed  from  Memel  in  March,  1848,  with  a 
cargo,  which  she  discharged,  upon  payment  of  freight,  at  her  port  of 
destination ;  that  in  the  years  1848  and  1849  the  ship  made  other 
voyages,  and  earned  considerable  freight,  and  in  November,  1849, 
sailed  from  Alexandria,  bound  to  a  port  in  Great  Britain  and  Ireland, 
or  to  a  port  between  Havre  and  Hamburgh,  calling  at  Cork  or  Fal- 
mouth for  orders,  in  the  course  of  which  voyage,  the  master,  for  se- 
curing the  re-payment  of  a  certain  sum  of  money,  with  the  maritime 

i  14  Jur.  1007. 
56* 
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premium  thereon,  executed  the  said  bottomry  bond,  binding  the  ship, 
cargo,  and  freight;  that  the  ship  having  arrived  in  England, the  holder 
of  the  bond  arrested  the  ship,  cargo,  and  freight ;  that  bail  was  given 
on  behalf  of  the  owners  of  the  cargo,  so  far  as  regarded  the  cargo 
and  freight,  but  no  appearance  being  given  for  the  ship,  she  was  sold 
by  authority  of  the  Court,  and  the  proceeds,  697/.  5s.  8d.y  subject  to 
deductions  to  the  extent  of  30/.  or  40/.,  brought  into  the  registry  ;  that 
the  freight  due  for  transportation  of  the  said  cargo  was  303/.  85.  9<L, 
but  that  the  said  sums  of  6971.  5s.  8d.  and  303/.  8s.  9d.  were  not  suf- 
ficient to  pay  the  sum  of  1002/.  85.  lid.  secured  and  due  upon  the 
said  bond,  a  portion  of  which,  and  all  expenses  incurred  in  recovering 
the  same,  would  have  to  be  paid  by  the  owners  of  the  cargo.     The 
act  then  alleged,  that  the  greater  part  of  the  wages  sued  for  and  set 
forth  in  the  schedule  was  earned  in  voyages  preceding  the  voyage  in 
which  the  said  bond  was  granted,  and,  if  well  earned,  might  be  recov- 
ered against  the  master  and  against  the  owners  of  the  ship ;  where- 
as, if  the  whole  of  such  wages  be  decreed  to  be  paid  out  of  the  pro- 
ceeds of  the  ship  and  the  freight,  a  corresponding  portion  of  the  said 
bond  would  have  to  be  paid  by  the  owners  of  the  cargo,  who  would 
have  no  means,  at  law  or  in  equity,  of  recovering  the  same,  or  any 
portion   thereof.     And   upon  these  grounds  it  was  submitted,  that 
until  the  said  bond,  and  the  costs  incurred  in  enforcing  the  same, 
shall  have  been  satisfied,  the  seamen  were  not  entitled  to  claim,  from 
the  proceeds  of  the  ship  and  the  freight,  any  wages  earned  prior  to 
the  voyage  in  the  course  of  which  the  bond  was  granted.     The 
answer,  referring  to  the  mariners'  contract,  alleged,  that  the  hiring  was 
from  Memel  to  England,  and  to  such  other  seaports  and  places  as  the 
master  and  owner  of  the  said  ship  should  order,  and  to  remain  on 
board  until  the  said  ship  should  be  brought  back  to  Memel,  or  arrive 
at  some  port  where,  in  the  stead  of  those  seamen  who  might  desire 
their  discharge,  substitutes  might  be  obtained;  that  no  settlement 
had  been  made  in  respect  of  the  wages  earned,  save  as  to  certain 
small  sums  received  from  time  to  time  on  account ;  and  that,  irre- 
spective of  any  power  which,  under  the  circumstances,  the  said  mate 
and  seamen  might  or  might  not  have  of  enforcing  their  wages  at 
Memel  against  the  master  and  owners,  the  said  wages  ought  to  be 
paid  out  of  the  proceeds  before  the  said  bond,  or  any  part  thereof,  be 
discharged  out  of  the  said  proceeds.     The  mariners'  contract  con- 
tained, amongst  others,  the  following  conditions :  "  They,  as  well  the 
mate  as  also  the  rest  of  the  seamen,  bind  themselves  to  sail  with  the 
ship's  captain,  C.  F.  Quade,  and  on  board  of  his  before-mentioned 
ship,  from  Memel  to  England,  and  also  to  other  seaports  and  places 
whithersoever  the  skipper  may  deem  fit  to  proceed,  or  the  owners  of 
the  ship  shall  order,  and  to  remain  on  board  until  the  ship  be  brought 
back  to  Memel,  or  do  arrive  at  some  one  place  of  discharge,  where, 
in  the  stead  of  those  seamen  who  peradventure  might  desire  their 
discharge,  other  serviceable  and  able-bodied  seamen  might  be  ob- 
tained," etc.     "  The  amount  of  two  months  of  hire  is  paid  in  advance 
to  each  of  the  crew,  but  of  their  wages  to  be  subsequently  earned 
they  must  not  make  further  demand  until  they  arrive  here  (at 
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Memel )  with  the  ship,  and  are  discharged  from  the  vessel.  But  least 
of  all  must  the  crew  request  of  the  skipper  to  make  them,  out  of  the 
country,  any  payment  for  wages,  either  in  full  or  in  part,  but  must 
leave  it  entirely  to  his  own  discretion  whether  he  will,  of  his  own 
free  will,  pay  any  thing  to  them  on  account  of  their  wages  earned. 
Should,  however,  upon  this  voyage  from  Memel  to  England,  or  to  any 
other  place,  freight  be  taken  in,  then  the  skipper  binds  himself,  at  the 
second  place  of  discharge,  when  the  other  freight  moneys  shall  be 
earned,  to  pay  to  him  who  asks  it,  or  is  in  need  thereof,  the  half  of 
his  wages  standing  due  to  him  at  that  time.  Should  the  crew  be 
discharged,  at  the  instance  of  the  captain  or  of  the  owners,  at  a  for- 
eign port,  or  at  a  port  in  the  mother  country  other  than  the  one  where 
this  agreement  shall  have  been  entered  into,  they  must  be  sent  back, 
together  with  their  effects,  to  the  place  of  hire,  either  free  of  expense, 
or  the  money  necessary  for  the  journey,  according  to  the  distance, 
must  be  paid  to  them." 

Addams,  for  the  owners  of  the  cargo,  after  referring  to  the  state- 
ments in  the  act  on  petition.  In  Tlie  Mary  Anne,  9  Jur.  94,  it  was 
decided,  that  where  there  are  two  creditors,  one  with  a  double  and 
the  other  with  a  single  security,  the  Court  wiU  compel  the  former  so 
to  resort  to  his  double  security  as  to  enable  the  latter  to  be  paid.  So, 
here,  the  seamen  have  another  remedy  against  the  master  or  owners 
of  the  ship.  And  in  the  same  case  the  Court  threw  out  an  observa- 
tion directly  bearing  upon  the  present  case.  The  words  of  the  report 
are,  "  Suppose  the  wages  sued  for  had  been,  in  part,  wages  on  the 
outer  voyage,  before  the  bottomry  bond  was  taken,  then  would  arise 
a  question  of  no  small  importance,  namely,  whether  these  wages 
would  be  entitled,  as  against  the  ship,  to  priority  over  the  bottomry 
bond.  I  apprehend  not "  —  an  opinion  directly  in  favor  of  the  case 
now  made  on  behalf  of  the  owners  of  the  cargo. 

Haggard,  for  the  seamen.  The  general  rule,  that  wages  take  pri- 
ority of  a  bottomry  bond,  ought  not  to  be  departed  from  in  this  case ; 
nor  ought  the  mariners,  who  have  a  lien  on  the  ship,  to  be  sent  to  a 
foreign  court  to  recover  their  wages  from  perhaps  a  bankrupt  owner 
or  insolvent  master,  when  the  proceeds,  the  fund  upon  which  they 
have  the  first  claim  in  all  ordinary  cases,  are  within  the  jurisdiction 
of  the  Court.     The  Mary  Anne  is  not  in  point,  for  there  the  bond 

!>urported  to  bind  only  the  ship  ;  and  the  words  which  have  been  re- 
erred  to,  as  used  by  the  Court  in  the  course  of  the  judgment,  are 
clearly  by  way  of  illustration,  and  cannot  be  made  an  authority. 
Even  in  a  divided  voyage,  the  mariner  may  claim  the  whole  of  his 
wages  at  the  end  of  the  last  voyage.  The  Juliana,  2  Dods.  504. 
But  here  the  mariners'  contract  shows  the  intention  of  all  parties, 
that  the  wages  were  not  to  be  claimed  or  paid  till  the  ship  came  to 
the  final  port  of  discharge. 

Dr.  Lushington.  This  is  a  suit  for  seamen's  wages,  and  has  been 
brought  by  foreign  seamen  on  board  a  Prussian  vessel,  called  "  The 
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Louisa  Bertha,"  and  the  opposition  to  the  suit  is  on  the  part  of  the 
owners  of  the  cargo,  who  complain  that  if  the  Court  decrees  payment 
of  the  wages  out  of  the  proceeds  of  the  ship,  they  will  be  damnified 
by  the  course  so  adopted,  because  the  ship  and  freight  will  then  be 
insufficient  to  discharge  the  bottomry  bond,  which  has  been  pro- 
nounced for  in  this  case,  and  part  of  the  burden  will  thus  fall  on  the 
cargo.     The  owners  of  the  cargo  contend  that  they  ought  to  be  re- 
lieved from  that  burden,  and  the  seamen,  instead  of  being  paid  from 
the  ship  and  freight,  should  be  left  to  take  their  remedy  against  the 
master  or  owners  in  a  foreign  country ;  except,  indeed,  that  they  ad- 
mit that  they  could  not  successfully  resist  the  payment  of  wages  from 
Alexandria  to  this  country,  the  voyage  on  which  the  bottomry  bond 
was  given.     The  general  rule,  no  doubt,  is  this :  That  seamen's  wages 
are  considered  as  a  lien  on  the  ship,  and  are  entitled  to  a  priority  as 
against  all  other  claims,  and  those  who  impugn  the  validity  of  the  role 
are  bound  to  show  that  the  exception  which  is  taken  is  one  well 
founded.     Now,  as  against  the  owners  of  the  ship  themselves,  I  ap- 
prehend, that,  under  all  circumstances,  the  mariners  would  have  a 
perfect  right  to  be  paid  out  of  the  ship  and  freight,  even  if  the  wages 
had  been  earned  in  two  or  three  preceding  voyages.     The  question 
now  arises,  whether  the  seamen  have  a  similar  right  against  the 
owners  of  the  cargo.     I  must  consider  that  in  this  case  the  parties 
suing  are  foreigners,  and  the  Court  exercises  its  jurisdiction  only 
under  circumstances  which  justify  it  in  interfering  in  matters  of  com- 
pact between  the  crew  and  the  owners  residing  in  a  foreign  country, 
but,  in  this  case,  I  am  clearly  justified  in  interfering,  because,  under 
the  authority  of  the  Court,  the  ship  has  been  taken  possession  of  and 
sold.     In  the  first  instance,  I  ought  to  see  what  are  the  terms  of  the 
contract  by  which  the  seamen  were  bound  to  perform  their  duties,  be- 
cause it  is  important  to  consider  whether  the  last  voyage  was  a  sep- 
arate and  distinct  one,  or  whether  I  am  to  regard  all  these  voyages  as 
being  performed  under  one  continuous  and  unbroken  contract    By 
the  first  section  of  the  contract,  the  seamen  are  to  go  to  all  seaports 
and  places  which  the  master  of  the  vessel  or  the  owners  may  deem 
proper ;  and  the  seamen  bind  themselves  to  remain  on  board,  without 
any  restriction  as  to  the  period  of  time,  till  the  vessel  shall  return 
either  tq  the  place  of  shipment  or  to  some  home  place  of  discharge. 
It  is  quite  clear,  therefore,  that  the  voyage  did  not  terminate  with  the 
first  voyage  to  England,  nor  the  second  to  Alexandria.     With  regard 
to  the  wages,  it  stipulates  that  two  months'  hire  is  to  be  paid  in  ad- 
vance, "  but  of  their  wages  to  be  subsequently  earned  they  must  not 
make  further  demand  until  they  arrive  here  with  the  ship,  and  are  dis- 
charged from  the  vessel."     If  the  case  stood  there,  the  seamen  would 
be  prohibited  altogether  from  asking  or  suing  for  wages  till  the  arrival 
of  the  ship  at  the  port  of  Memel.     It  goes  on, "  But  least  of  all  must 
the  crew  ask  of  the  skipper  to  make  them,  out  of  the  country,  any  pay- 
ment for  wages,  either  in  full  or  in  part."     It  leaves  it  to  his  discre- 
tion.    But  there  follows  this :  "  Should,  however,  upon  this  voyage  , 
from  Memel  to  England,  or  to  any  other  place,  freight  be  taken  ui} 
then  the  skipper  binds  himself,  at  the  second  place  of  discharge,  when 
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the  other  freight  moneys  shall  be  earned,  to  pay  him  who  asks  it,  or 
is  in  need  thereof,  the  half  of  his  wages  standing  due  to  him  at  that 
time."  I  apprehend  the  meaning  is,  that  if  there  was  any  competent 
"Court  to  take  cognizance  of  the  agreement,  either  at  Alexandria  or 
Malta,  the  seamen  might  have  enforced  their  demand  to  the  extent 
stated ;  but  still  it  was  not  compulsory  on  them  to  do  so.  The  7th 
section  is  to  the  effect,  that  should  the  ship  be  laid  up  in  winter  quar- 
ters, the  crew  is  then  to  be  satisfied  with  the  half  of  the  wages  stip- 
ulated in  the  contract  The  10th  section  provides,  that  "  should  the 
crew  be  discharged,  at  the  instance  of  the  captain  or  of  the  owners, 
at  a  foreign  port,  or  at  a  port  in  the  mother  country  other  than  the  one 
where  this  agreement  shall  have  been  entered  into,  they  must  be  sent 
back,  together  with  their  effects,  to  the  place  of  hire,  free  of  expense*" 
This  must  mean  that  they  are  to  be  paid  their  wages  at  the  port 
where  they  are  so  discharged.  Now  the  effect  is,  these  persons  are 
of  necessity  discharged  by  the  proceedings  which  have  been  had  in  this 
Court,  and  they  would  have  had  a  right  to  come  before  the  Court,  and 
claim  payment  of  their  wages  out  of  the  ship  and  cargo ;  and  I  think 
they  would  not  have  been  in  the  slightest  degree  prejudiced  for  not  hav- 
ing made  a  demand  for  wages  on  the  preceding  occasion,  when,  accord- 
ing to  the  contract,  they  would  have  been  fully  justified  in  asking  for 
a  moiety.  The  question  then  arises,  whether  I  shall  leave  them  to 
make  their  demand  against  the  owners  of  the  ship  or  the  master  in  a 
foreign  country,  or  decree  the  wages  out  of  the  ship  and  freight,  to 
the  prejudice  of  the  cargo.  The  act  on  petition  on  behalf  of  the 
owners  of  the  cargo  alleges,  that  the  seamen  have  a  claim  against  the 
owners  and  master  which  they  might  carry  into  execution ;  and  there- 
fore it  is  contended,  that  they  ought  not  to  be  paid  out  of  the  ship 
and  freight ;  and  it  is  said  that  the  same  argument  does  not  apply  to 
the  owners  of  the  cargo  —  that  they  can  have  no  remedy  against  the 
owners  of  the  ship.  I  must  say  I  demur  to  this  proposition.  It  is 
perfectly  true  that  the  mariners  might  proceed  against  the  owners  and 
master  according  to  the  general  law ;  but  I  have  no  doubt  that  the 
owners  of  the  cargo  may  proceed  against  the  owners  of  the  ship.  I 
have  been  pressed  with  the  case  of  Tlie  Mary  Anne,  and  with  an 
opinion  I  am  reported  to  have  expressed  in  that  case ;  but  I  find  that 
the  opinion  so  expressed  was  a  mere  dictum,  and  I  will  never  hold 
myself  bound  by  an  observation  so  thrown  out,  and  not  called  for 
immediately  by  the  circumstances  upon  which  I  had  to  give  my  judg- 
ment. I  certainly  think  it  would  be  a  very  hard  case  upon  the  own- 
ers of  the  cargo  to  have  their  property  subjected  to  bottomry,  and  after- 
wards, when  the  ship  and  freight  are  exhausted  in  consequence  of  the 
amount  of  the  bottomry  bond,  that  the  cargo  should  be  made  subject, 
in  consequence  of  the  proceeds  of  the  ship  and  freight  having  been  di- 
minished by  the  demands  of  the  seamen,  which  demands  originated  in 
a  service  totally  antecedent  to  the  voyage  in  which  the  bottomry  bond 
was  taken,  and  in  some  instances  to  demands  made  by  seamen  who 
have  quitted  the  vessel  two  or  three  years  before ;  but  I  do  not  pre- 
tend to  pronounce  any  judgment  on  that  case  at  present  In  the 
present  instance,  the  contract  must  be  viewed  as  a  continuous  con- 
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tract,  binding  the  mariners  to  remain  on  board  the  ship,  whatever 
might  be  the  number  of  voyages,  until  the  contemplated  event  had 
taken  place,  that  being  the  return  of  the  vessel  to  the  port  of  ship- 
ment or  some  other  port  mentioned  in  the  contract  I  consider  that 
the  seamen,  in  pursuance  of  the  contract,  were  not  at  liberty  to  quit 
the  ship,  and  that  they  have  a  claim  as  a  lien  against  the  ship  and 
freight.  It  is  said  that  great  injustice  will  be  thus  done  to  the  owners 
of  the  cargo.  I  am  not  prepared  to  say  that  it  is  so,  because,  when 
they  shipped  the  cargo,  they  might  have  ascertained  whether  the  ship 
had  been  out  a  considerable  time,  and  whether  she  had  on  board  a 
crew  which  had  been  earning  wages.  It  appears  to  me,  that,  under 
these  circumstances,  I  should  be  doing  injustice  to  the  seamen  if  I 
were  to  depart  from  the  general  pile,  that  wages  are  a  lien  on  the  ship. 
I  do  not  say  that  that  is  a  rule  never  to  be  broken  down.  I  shall  not 
depart  from  it  in  this  case.  I  must  therefore  pronounce  for  the  wages, 
or  rather  overrule  the  prayer  of  the  owners  of  the  cargo. 


The  Lady  Anne.1 

November  22,  1850. 

Collision  —  Rule  of  Navigation  —  Pleading. 

The  general  rule  of  navigation,  where  two  vessels  are  close-hauled  and  ncaring  one  another, 
is,  that  the  one  on  the  port  tack  should  give  way,  and  the  one  on  the  starboard  tack  keep 
her  luff;  but  this  rule  will  not  excuse  the  vessel  on  the  starboard  tack  not  taking  other 
measures  to  prevent  a  collision,  if  circumstances  render  them  necessary. 

The  pleadings  should  state  the  cause  of  the  collision  as  accurately  and  distinctly  aa  possible, 
leaving  nothing  to  inference. 

This  action  was  brought  by  the  owners  of  the  Hope  against  the 
Lady  Anne,  and  at  the  first  hearing  the  learned  Judge  of  the  Admi- 
ralty Court  ended  his  address  to  the  Trinity  Masters  with  these  words: 
"  The  result  appears  to  come  to  this  —  taking  the  statements  of  the 
Lady  Anne  to  be  true,  from  the  beginning  to  the  end  she  kept  her 
luff.  Are  you  of  opinion  that  that  was  the  right  measure  for  her  to 
pursue,  or  are  you  of  opinion  that  any  thing  else  ought  to  have  been 
done  to  avoid  the  collision  ?  Because,  if  the  vessels  were  approach- 
ing each  other,  and  either  of  them  did  not  adopt  the  measures  which 
ought  to  have  been  taken  to  avoid  the  collision,  then,  undoubtedly, 
blame  must  rest  on  the  vessel  which  omitted  to  do  what  could  and 
ought  to  have  been  done."  In  answer  to  this,  the  Trinity  Masters 
said,  "  With  respect  to  the  vessel  coming  from  the  north,"  ( the  Lady 
Anne,  which  was  on  the  starboard  tack,)  "  there  can  be  no  doubt  the 
master  was  near  the  helm,  and  there  was  plenty  of  time  to  have 
ported  it,  —  to  have  done  what  they  ought  to  have  done  to  keep  clear, 

i  15  Jur.  18. 


DURING  THE  YEARS  1850  AND  1851.  671 

The  Lady  Anne. 

— but  they  did  not  do  it.  She  was  kept  steadily  on  ;  she  was  not 
hauled  close  to  the  wind,  if  the  wind  would  allow  it,  nor  was  the 
helm  altered,  although  they  saw  an  accident  would  inevitably  happen. 
There  was  a  man  on  the  look-out,  and  he  ought  to  have  eased  off  the 
head  sheets  to  assist  the  helm,  but  this  was  not  done."  Dr.  Lushing- 
ton,  in  accordance  with  this  opinion,  pronounced  for  the  damage,  but, 
in  so  doing,  he  added,  u  In  this  case  a  great  deal  of  difficulty  occurred 
to  the  Court  in  consequence  of  the  mode  of  pleading  adopted.  It  is 
very  desirable  that  parties,  particularly  when  they  commence  a  suit 
for  collision,  should  furnish  proctor3  and  advocates  with  sufficient 
knowledge  to  enable  them  to  draw  up  the  pleadings  with  great  pre- 
cision. It  is  quite  evident,  in  this  case,  that  the  point  on  which  it 
has  hinged  has  never  been  touched  upon  at  all  in  the  pleadings.  I 
very  much  doubted  whether  I  was  at  liberty,  in  the  circumstances,  to 
pronounce  the  decree  which  I  have ;  but  after  great  consideration  be- 
fore I  came  into  Court,  and  on  consulting  with  the  Trinity  Masters, 
I  found  their  opinion  was  so  clearly  that  those  on  board  the  Lady 
Anne  must  have  known  what  their  duty  was,  and  that  they  ought  to 
have  ported  their  helm,  that  I  did  not  think,  especially  in  a  case  of 
this  kind,  that  I  was  at  liberty  to  refuse  to  do  what  was  real  justice 
in  this  case."  The  case  was  afterwards  appealed  to  the  Judicial 
Committee  of  the  Privy  Council,  and  in  delivering  their  judgment, 
on  the  6th  July,  Parke,  B.,  said,  "  We  have  come  to  the  conclusion 
to  remit  this  case  for  further  consideration.  It  appears  to  have  been 
decided  in  the  Court  of  Admiralty  upon  a  point  not  pleaded  in  the 
act  or  raised  in  the  argument  of  the  respondent's  counsel.  If  the  ap- 
peal had  been  on  purely  nautical  points,  we  should  think  ourselves 
scarcely  at  liberty  to  depart  from  it ;  or  if  the  particular  point  had 
been  brought  before  the  Trinity  Masters  in  the  allegations  or  in  the 
argument,  we  should  think  ourselves  bound  by  it.  Upon  the  ground, 
therefore,  that  the  Trinity  Masters  have  given  advice  to  the  Judge  of 
the  Admiralty  Court  on  a  point  not  mentioned  in  the  act,  we  give 
leave  to  both  parties  to  write  again  to  the  act,  and  adduce  further  evi- 
dence ;  but  we  give  no  costs  on  either  side."  The  cause  being  re- 
mitted, the  act  was  further  written  to  on  both  sides.  The  averments 
stated  in  the  judgment  below  were  added ;  and  the  cause  having 
been  argued  before  the  Court,  assisted  by  the  same  Trinity  Masters,  — 

Dr.  Lushington.  It  is  now  the  duty  of  the  Court,  with  your  as- 
sistance, to  review  this  case ;  and  upon  again  considering  the  original 
pleadings,  and  the  evidence  thereon,  together  with  the  subsequent 
statement  which  has  been  made  in  the  act  on  petition  by  the  direc- 
tion of  the  Judicial  Committee,  and  the  evidence  also  thereupon,  to 
determine  whether  the  former  conclusion  was  an  erroneous  one,  or 
whether  you  think  it  is  right  to  advise  the  Court  to  persist  in  giving 
the  same  judgment,  I  hope  and  I  trust  that  you  will  proceed  to  this 
inquiry  with  minds  perfectly  impartial,  and  not  in  the  slightest  degree 
biased  by  any  thing  that  might  have  occurred  on  a  former  occasion, 
because,  if  any  mistake  has  taken  place  heretofore,  I  am  sure  that 
you  will  agree  with  me,  that  we  would  much  more  readily  confess 
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ourselves  to  have  been  in  error  than  persist  in  it  Now,  it  certainly 
is  very  desirable,  in  all  these  eases,  that  the  pleadings  should  state  the 
facts  with  precision,  and  should  also  state  with  accuracy  the  grounds 
upon  which  both  parties  rely.  But  I  think  that  we  must  be  also  well 
aware,  that,  in  matters  of  this  description,  it  will  be  quite  vain  to  at- 
tempt to  expect  perfect  accuracy  as  to  facts  or  pleadings,  and  for  a 
very  obvious  reason. 

In  the  first  place,  the  instructions  which  are  received  are  generally 
in  a  very  loose  shape,  the  statements  having  been  taken  by  persons 
unacquainted  with  nautical  matters,  and  who  find  it  difficult  to  see 
the  whole  point  of  the  case,  and  ask  all  those  questions  which  are 
pertinent  to  the  matter  in  dispute.     You  cannot  wonder  that  this 
should  particularly  occur  on  the  present  occasion,  when  the  master 
and  mate  were  both  drowned,  and  the  statement  had  to  be  collected 
from  what  evidence  could  be  given  by  a  seaman  and  a  couple  of 
boys.     I  am  happy  to  say  that,  when  I  addressed  you  on  a  former  oc- 
casion, I  was  cautious,  at  the  very  commencement  of  my  address,  on 
one  particular  point,  to  which  I  will  again  call  your  attention.     Hav- 
ing mentioned  the  death  of  the  master  and  mate,  and  that  the  cause 
had  thereby  been  deprived  of  their  evidence,  I  went  on  to  say,  "  It  is 
right  I  should  state  to  you  that  it  is  impossible  for  the  parties  suing 
to  succeed  in  the  cause,  unless  they  shall  be  able  to  make  out,  by  the 
evidence  they  produce,  that  the  Lady  Anne  was  to  blame,  or  unless 
this  is  to  be  inferred  from  the  statement  on  behalf  of  the  Lady  Anne 
herself,  and  the  evidence  adduced  by  her  owners.     I  mention  this,  be- 
cause if  it  so  happens,  as  in  this  case,  that  a  collision  has  occurred, 
and  some  of  the  persons  on  board  one  of  the  ships  have  been  lost, 
we  cannot  supply  their  testimony  by  inference  —  we  must  rely  solely 
upon  the  evidence  in  the  cause."     I  repeat  these  expressions,  for  the 
purpose  of  warning  and  cautioning  you,  that,  unless  we  have  evi- 
dence that  will  satisfy  our  minds,  we  cannot  supply  its  place  by  in- 
ference.    I  must  now  direct  your  attention  to  the  original  proceedings 
in  the  cause,  to  the  questions  which  then  arose,  and  the  points  which 
were  then  determined ;  and  having  again  done  this,  I  must  recall  to 
your  minds  what  has  passed  before  the  Judicial  Committee,  and  what 
additional  questions  may  be  suggested  for  consideration.     The  Hope, 
as  you  well  know,  is  the  vessel  bringing  this  action,  and  in  her  origi- 
nal statement  she  says,  "  The  schooner  was  about  nine  miles  to  the 
southward  of  Flaraborough  Head,  and  about  four  miles  from  the 
land,  and  lying  close-hauled  on  the  larboard  tack,  and  was  going 
about  six  knots  through  the  water;  that  the  night  was  dark  and 
cloudy,  and  the  wind  blowing  hard  from  the  west-north-west."    Now, 
if  she  was  lying  close-hauled  on  the  larboard  tack,  I  apprehend  her 
head  would  be  to  the  west     She  then  states,  "  that  James  Strange 
was  in  her  bows  keeping  a  good  look-out,  when  a  schooner,  which 
afterwards  proved  to  be  the  Lady  Anne,  was  observed  ahead  of  the 
Hope,  and  distant  about  two  hundred  yards,  and  the  Lady  Anne  was 
then  approaching  the  Hope  close-hauled  on  the  starboard  tack."    *| 
is  but  justice  to  the  parties  proceeded  against  in  this  cause,  that  I 
should  mention  that  this  was  the  original  statement  made  on  the  pari 
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of  the  Hope.  If  the  Lady  Anne  was  close-hauled  on  the  starboard 
tack,  supposing  the  wind  was  west-north-west,  you  will  know  which 
way  her  head  must  have  been  lying  at  the  time.  They  say, u  George 
Strange,  one  of  the  Hope's  crew,  hailed  the  master  that'  there  was  a 
vessel  ahead ;  that  the  said  master  immediately  ordered  the  Hope's 
helm  to  be  put  hard  a-port,  which  was  immediately  done,  and  one  of 
the  crew  eased  off  the  main  sheet ;  that  the  master  and  two  of  the 
crew  went  forward  and  hailed  the  crew  of  the  Lady  Anne  to  keep 
her  luff,  but  that  no  answer  was  received,  nor  was  any  light  shown 
from  the  vessel."  They  go  on  to  state  the  mode  in  which  the  col- 
lision took  place.  A  question  arose  before,  and  of  course  will  arise 
again,  as  to  whether  what  was  thus  represented  to  have  been  done 
on  board  the  Hope  was  a  fit  and  proper  measure  to  be  pursued. 
You  were  of  opinion,  that,  under  the  circumstances,  it  was.  On 
the  part  of  the  Lady  Anne  it  was  said  that  the  measures  were 
not  taken  in  time ;  you  were  of  opinion  that  they  were.  On  the 
present  occasion  you  will  have  to  consider  whether  you  persevere  in 
that  opinion.  It  was  further  alleged,  that  "  the  collision  arose  solely 
through  the  carelessness,  or  mismanagement  and  want  of  nautical 
skill,  of  those  on  board  the  Lady  Anne  "  —  these  are  general  words  — 
"  and  that,  had  the  Lady  Anne  kept  her  luffj  as  she  ought  and  was 
bound  to  have  done,  the  same  would  not  have  occurred."  I  com- 
mented on  this  on  the  former  occasion,  and  I  repeat  that  this  is  a 
most  inconvenient  mode  of  pleading.  You  are  left  to  inference,  and 
the  consequence  is  not  stated  in  direct  terms.  It  is  clear,  however, 
that  the  cause  of  collision  imputed  by  the  Hope  to  the  Lady  Anne 
is,  that  she  did  not  keep  her  luff.  Now,  the  answer  to  that  is,  first,  a 
denial  as  to  the  state  of  the  wind ;  and  it  is  alleged  to  have  been 
west.  It  is  said  that  the  head  of  the  Lady  Anne  was  lying  to  the 
south  ;  that  she  was  close-hauled  to  the  wind  on  the  starboard  tack. 
There  has  been  much  argument  upon  this ;  but  I  apprehend  that  the 
statement  is  not  perfectly  true,  any  more  than  the  other;  because, 
if  the  wind  was  from  the  west,  and  her  course  was  south,  she 
would  not  be  close-hauled  on  the  starboard  tack.  We  have  no 
means  of  determining  precisely  from  what  quarter  the  wind  blew;  it 
would  probably  be  between  the  statements  of  the  two  vessels. 
The  Lady  Anne  represents  the  night  not  to  have  been  so  dark  as 
stated  by  the  Hope,  because  they  say  they  saw  her  half  a  mile  oft 
It  is  pleaded  that  the  Lady  Anne,  as  she  was  bound,  steadily  kept 
her  luff;  and  that  the  Hope,  instead  of  giving  way,  which  was  her 
duty,  kept  on  in  a  direction  to  cross  the  Lady  Anne's  hawse.  You 
were  of  opinion  that  there  was  no  evidence  to  satisfy  your  minds 
that  the  Hope  did  not  give  way,  but  quite  the  contrary ;  that  she  put 
her  helm  to  port  in  due  time,  and  adopted  proper  measures.  After 
the  case  had  been  fully  discussed,  I  addressed  to  you  all  the  questions 
which  arose,  as  clearly  and  distinctly  as  I  could ;  and  having  duly 
considered  the  statement  I  then  made,  I  am  not  prepared  to  say  now 
that  it  was  erroneous,  or  that  there  was  any  want  of  fairness  or  can- 
dor  to  any  of  the  parties  concerned.  I  then  stated  that  the  rule  had 
been  laid  down  over  and  over  again^that  if  two  vessels  were  ap- 
vol.  i.  57 
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proaching  each  other,  it  was  the  duty  of  both  to  prevent  a  collision, 
if  possible.  No  doubt  there  are  certain  rules  as  to  what  they  ought 
to  do  under  particular  circumstances ;  but  the  first  and  primary  n?1 
is  to  avoid  a  collision,  and  the  loss  of  property  and  life,  if  it  cai. 
effected  with  safety.  You  stated,  in  substance,  on  that  occask 
that,  assuming  the  Lady  Anne  to  have  kept  her  luf£  she  did  not  do 
all  she  was  bound  to  do  under  the  circumstances.  You  said,  u  With 
respect  to  the  vessel  coming  from  the  north,  there  can  be  no  doubt; 
the  master  was  near  the  helm,  and  there  was  plenty  of  time  to  have 
ported  it,  to  have  done  what  they  ought  to  have  done  to  keep  clear; 
but  they  did  not  do  it"  You  were  also  of  opinion  that  she  ought  to 
have  done  more  than  keep  her  luff —-namely,  to  have  ported  her  helm. 
The  question  as  to  whether  she  ought  to  have  done  any  thing  more 
than  keep  her  luff  had  never  been  raised  on  the  pleadings.  You  say 
that  she  ought  to  have  ported  her  helm,  and  to  have  eased  off  the 
head  sheets  to  have  assisted  it.  On  your  advice  I  pronounced  a 
judgment,  which  was  afterwards  carried  up  to  the  Judicial  Commit- 
tee.  We  have  now  two  questions  to  decide— -one  a  question  of  fact, 
and  the  other  a  question  of  nautical  knowledge  and  experience.  The 
question  of  fact  will  be,  whether,  looking  at  the  subsequent  plea,  the 
Lady  Anne  did  or  did  not  do  any  thing  beyond  simply  keeping  her 
luff.  If  we  determine  that  in  the  negative,  then  we  come  to  the  nan* 
tical  question,  Was  she,  or  was  she  not,  under  the  circumstances, 
bound  to  have  done  something  more?  On  the  former  occasion 
I  used  these  very  words :  u  It  is  quite  evident,  in  this  case,  that  the 
point  on  which  it  has  hinged  1ms  never  been  touched  upon  at  all  in 
the  pleadings." 

The  case  having  been  considered  by  the  Judicial  Committee,  they 
remitted  the  case,  and  decreed  that  the  conclusion  of  the  act  in  the 
principal  cause  should  be  rescinded,  leave  being  given  to  both  parties 
to  write  to  it  again,  and  bring  in  additional  evidence  in  support  there- 
of. The  owners  of  the  Hope  accordingly  gave  in  another  statement, 
and  in  that  they  allege,  "  that,  at  the  time  when  the  two  vessels  came 
first  in  sight  of  each  other,  the  Lady  Anne,  though  sufficiently  near 
the  wind  to  be  considered  as  a  vessel  sailing  close-hauled,  might,  in  fact, 
have  been  hauled  still  closer  to  the  wind  than  she  was,  without  mate- 
rially impeding  her  progress ;  that  the  darkness  was  such  as  to  prevent 
either  vessel  being  descried  by  the  other  until  she  had  approached 
very  close ;  that  the  crew  of  the  Hope,  immediately  upon  seeing  the 
Lady  Anne,  put  her  helm  hard  a-poit  and  eased  off  the  main  sheet," 
and  so  on.  "  That  the  crew  of  the  Lady  Anne,  although  they  might 
have  gone  closer  to  the  wind,  on  seeing  the  Hope,  continued  to  put* 
sue  their  original  coarse,  and  did  nothing  whatever  to  avoid  the  col- 
lision ;  that  had  the  crew  of  the  Lady  Anne  ported  her  helm  and  eased 
off  her  head  sheets,  and  thereby  have  brought  her  nearer  to  the  wind, 
and  even,  if  necessary,  have  thrown  her  up  into  the  wind,  the  collision 
would  have  been  avoided ;  but,  instead  of  doing  so,  the  Lady  Anne 
adopted  no  precaution  whatever."  The  effect  of  this  must  be  looksd 
at  in  two  points  of  view :  first,  it  is  intended  to  say,  that  the  Lad? 
Anne  was  not  so  close-hauled  as  had  been  represented  in  the  fonn* 
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pleading;  and,  secondly,  it  is  intended  to  bring  under  the  consider- 
ation of  the  Court  the  very  point  upon  which  the  judgment  has  been 
founded,  namely,  that  the  Lady  Anne  ought  to  have  done  more  than 
keep  her  luS,  but  did  not  do  it.  It  is  objected,  on  the  part  of  the 
Lady  Anne,  that  it  is  not  competent  to  the  Hope  to  make  this  state* 
ment  I  am  of  opinion  that  the  objection  cannot  be  sustained.  How 
is  the  statement  met  on  the  part  of  the  Lady  Anne  ?  It  is  denied, 
"  that  whereas  in  the  original  act  the  blame  imputed  to  the  Lady 
Anne  in  respect  of  the  collision  in  question,  in  effect,  was  that  of  not 
keeping  her  luffj  which  it  was  expressly  alleged  she  was  hailed  to  do 
by  those  on  board  the  Hope,  but  starboarding  her  helm,  it  is  compe- 
tent, under  permission,  now  to  turn  round,  and  expressly  and  in  terms 
impute  the  collision  to  the  Lady  Anne  having  kept  her  luff  and  not 
ported  her  helm."  Now  comes  the  essential  part  —  a  denial  "  that  it 
was  either  incumbent  on  the  Lady  Anne  to  have  further  ported  her 
helm  and  eased  off  her  head  sheets,  or  that  had  she  so  done  the  col- 
lision would  have  been  avoided,  and  which  collision  is  alone  imputa- 
ble to  the  Hope  not  having  ported  her  helm  in  time,  or  rather  to  her 
having  starboarded  her  helm  in  the  first  instance."  And  it  is  alleged, 
"  that  the  Lady  Anne  was  then  already  luffed  so  close  to  the  wind, 
that  her  sails  were  shivering  at  the  time  of  the  collision,  and  that  had 
those  on  board  the  Lady  Anne  eased  off  her  head  sheets,  they  would 
have  lost  all  command  over  her,  the  then  state  of  the  wind  and  sea 
not  admitting  of  her  going  about ;  and  when  she  would  have  made 
stern  way,  would  have  been  struck,  and  in  all  probability  sunk,  by 
the  Hope."  In  the  first  place,  this  is  not  a  statement,  in  direct  terms, 
that  the  Lady  Anne  ever  ported  her  helm  at  all — it  is  but  inference ; 
and  I  am  sorry  to  see  that  inference  is  resorted  to  on  the  present 
occasion,  where  so  much  difficulty  had  arisen  from  the  want  of  clear 
pleading  before.  It  is  denied  that  it  is  incumbent  on  the  Lady  Anne 
to  have  further  ported  her  helm.  That  assumes  she  had  done  it, 
which  had  not  been  stated  before.  With  regard  to  the  evidence  to 
the  facts  here  alleged,  it  is  perfectly  true,  that  of  direct  evidence  of  the 
facts  asserted  on  behalf  of  the  Hope  there  is  very  little,  and  if  it  de- 
pended on  the  evidence  of  Strange,  it  would  go  but  a  very  little  way. 
On  the  part  of  the  Lady  Anne  there  are  four  affidavits,  and  if  not  in 
the  same  words,  they  are  of  precisely  the  same  import  The  original 
plea  on  behalf  of  the  Lady  Anne  was,  that  she,  as  she  was  bound  to  do, 
steadily  kept  her  luff  What  is  the  meaning  of  these  words  ?  I  un- 
derstand them  to  mean  that  they  did  not  move  their  helm  at  all,  but 
the  schooner  kept  her  course  exactly  as  she  was.  The  master  of  the 
Lady  Anne,  in  his  affidavit,  says,  "At  the  period  of  the  collision  in 
question,  the  Lady  Anne  was  luffed  up  so  close  to  the  wind  that  her 
sails  were  shivering."  Are  we  to  understand  by  this,  that  she  actu- 
ally put  her  helm  to  port,  and  was  luffed  up  to  the  wind  more  close- 
ly ?  It  was  sworn  before,  over  and  over  again,  that  she  steadily  kept 
her  luff,  and  they  are  entitled  to  the  benefit  of  this  —  that  the  sails 
were  at  the  time  shivering.  It  is  said  that  the  head  sheets  were  not 
eased  off,  and  that  there  was  no  necessity  for  it  That  is  a  matter 
of  nautical  experience.     You  will  have  to  decide,  first,  what  really 
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was  done  on  the  present  occasion  by  the  Lady  Anne,  whether  yon 
are  of  opinion  that  she  steadily  kept  her  luff,  that  she  did  to  some 
extent  put  her  helm  to  port,  and  was  so  close  to  the  wind  that  her 
sails  were  shivering ;  next  you  will  have  to  decide  what  was  the  effect 
of  not  having  eased  off"  her  head  sheets.     I  must,  however,  advert  to 
another  point,  and  bring  it  to  your  consideration,  because  nothing  is 
of  so  great  an  importance  as  that  our  rules  and  regulations  should  be 
distinctly  understood.     It  is  said,  that  when  a  vessel,  close-hauled  on 
the  starboard  tack,  meets  one  close-hauled  on  the  larboard  tack,  it  is 
the  duty  of  the  latter  to  give  way.     That  no  one  doubts.     It  is  fur- 
ther said,  it  is  the  duty  of  the  vessel  on  the  starboard  tack  to  keep  her 
luff,  and  nothing  else ;  and  if  she  does  so,  she  is  exonerated  from  all 
blame  if  a  collision  should  take  place.     It  will  be  for  you  to  advise 
me  whether  that  be  a  rule  or  not  in  navigation.     As  to  the  general 
principle,  I  take  the  case  to  be  this  :  that  when  two  vessels,  under  the 
circumstances  stated,  are  approaching  close  together,  it  is  unques- 
tionably the  duty  of  the  vessel  on  the  larboard  tack  to  give  way  with 
the  greatest  possible  expedition;   but  I  have  yet  to  learn,  that  if 
there  be  any  possible  means  of  avoiding  a  collision,  it  is  not  the 
duty  of  the  vessel  on  the  starboard  tack  also  to  port  her  helm.     Was 
it  not  incumbent  on  the  Lady  Anne,  under  the  circumstances,  to  have 
ported  her  helm  and  eased  off  her  head  sheets  ?     Would  it  have  been 
a  wrong  measure,  or,  if  it  were  proper,  ought  it  not  to  have  been  per- 
formed in  the  usual  seaman-like  manner?     [Dr.  Lushington,  having 
taken  the  opinion  of  the  Trinity  Masters,  then  said:]  The  gentlemen 
whose  assistance  I  have  been  favored  with  have  expressed  their  opin- 
ion in  the  following  words :  "  We  retain  our  opinion  that  the  Hope 
was  not  to  blame.     We  admit  that  the  general  rule  is,  that  where 
two  vessels  are  close-hauled,  the  one  on  the  larboard  tack  is  to  give 
way,  and  the  one  on  the  starboard  tack  to  keep  her  luff;  this  rule  does 
not  excuse  the  vessel  on  the  starboard  tack  not  taking  other  measures 
to  prevent  the  collision,  if  circumstances  render  it  necessary.     In  this 
case,  we  think  the  Lady  Anne  should  have  put  her  helm  down,  and 
have  eased  off  the  head  sheets.     These  measures  she  did  not  adopt. 
Had  this  been  done,  we  think  the  collision  might  have  been  avoided; 
therefore  the  Lady  Anne  is  to  blame."     In  the  advice  so  given  I  en- 
tirely concur,  and  pronounce  for  the  damage  and  costs. 


The  Burb.1 

December  12,  1850. 

Contempt  of  Court  —  Attachment. 

An  attachment  issued  on  the  3d  December  against  the  master  of 
the  Bure,  on  affidavits,  deposing  to  his  taking  the  ship  out  of  the 
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Essession  of  the  officer  of  the  Court,  with  great  violence  and  abusive 
iguage.  The  master  had  not  been  arrested,  and  the  Court  was 
now  moved  to  supersede  the  attachment ;  and  in  support  of  the  mo- 
tion, affidavits  were  brought  in,  on  the  part  of  the  master,  stating 
that  he  had  turned  the  man  out  of  his  ship  through  a  misapprehen- 
sion of  the  advice  given  him  by  the  receiver  of  droits,  that  he  had 
not  used  more  violence  than  was  necessary  to  put  the  man  overboard, 
and  that  bail  had  been  given  in  the  action  in  which  the  ship  was 
arrested,  before  he  had  so  acted.  There  were  also  affidavits  from 
many  persons  deposing  to  the  general  good  conduct  and  character  of 
the  master. 

Dr.  Lushington.  I  did  not  decree  this  attachment  upon  the 
ground  that  it  was  necessary  for  the  purpose  of  obtaining  justice  to 
the  parties  proceeding  in  this  cause.  Represented  by  their  proctor, 
they  entered  an  action  in  the  sum  of  1502.  against  this  vessel,  and 
extracted  a  warrant.  I  was  well  aware  on  the  3d  December,  when 
the  attachment  issued,  that  an  appearance  had  been  given  by  the 
other  party  on  the  29th  November,  and  that  his  proctor  had  returned 
the  commission,  and  executed  bail  in  the  sum  of  1502.,  and  that  the 
proctor  for  the  salvors  at  that  time  declined  to  attend.  Neither  did 
I  decree  the  attachment  to  issue  on  account  of  the  improper  language 
which  it  was  represented,  in  an  affidavit  made  by  two  persons,  the 
master  had  used  at  the  time  he  boarded  her,  and  found  her  in  the 
possession  of  a  man,  named  Simon  Garrod ;  but  I  issued  it  on  ac- 
count of  this  fact  —  that  it  was  positively  and  distinctly  sworn  by 
the  two  persons  who  made  the  affidavit,  namely,  Crowe,  that  he  duly 
executed  the  warrant,  and  Garrod,  that  he  was  in  possession  of  the 
vessel ;  that  a  copy  of  the  warrant  was  fixed  to  the  mast,  and  he  was 
forcibly  ejected  from  that  vessel.  Nothing  that  has  transpired  has, 
in  the  slightest  degree,  tended  to  alter  my  opinion  as  to  the  propriety 
of  the  step  I  took  in  issuing  the  attachment  It  must  be  obvious  to 
all,  that  if  I  allow,  on  any  pretext,  a  warrant,  issued  under  the  au- 
thority of  the  Court,  to  be  forcibly  superseded  by  parties,  or  should 
otherwise  weaken  the  authority  of  the  Court,  it  would  tend  to  dis- 
putes and  violence  in  the  various  seaports  of  this  country ;  for  other 
persons,  relying  upon  an  instance  in  which  the  authority  has  been 
disregarded,  might  think  that  they  might  repeat  the  same  offence 
with  impunity ;  therefore  I  say  now,  and  ever  will  again,  that  there  is 
ample  remedy  at  law,  if  the  warrant  of  the  Court  had  been  improp- 
erly issued ;  but  if,  after  it  had  been  duly  executed,  and  a  person  put  in 
possession,  to  enable  the  Court  to  do  justice  to  the  parties,  the  party 
so  put  in  possession  is  violently  ejected,  in  all  and  in  every  case  I 
will  attach  the  individual  who  does  it ;  and  not  only  so,  but  if  I  can 
bring  within  reach  of  the  law  any  persons  who  have  assisted  in  exe- 
cuting the  dispossession,  or  have  advised  it,  or  aided  it  in  any  way,  I 
will  attach  them  all,  and  see  how  they  will  find  their  remedy. 

What  is  the  state  of  the  case  as  it  now  presents  itself  to  the  Court 
upon  the  affidavits  which  have  been  brought  in  on  behalf  of  the  mas- 
ter?   The  attachment  has  not  been  executed,  and  no  doubt  the 
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object  has  been  —  and  I  do  not  mean  to  throw  great  blame  on  the 
master  on  that  account — to  avoid  being  attached  and  carried  to 
jail,  until  an  opportunity  was  given  of  bringing  facts  before  the 
Court  in  extenuation  of  his  conduct     I  have  an  affidavit  from  the 
master,  and  what  are  the  facts  contained  in  it  ?     It  is  not  necessary 
to  go  through  it  minutely ;  but  he  says,  when  he  went  on  board  his 
vessel,  he  found  Simon  Garrod  in  possession  of  her ;  he  ordered  him 
to  quit  the  ship,  and,  upon  his  refusing  so  to  do,  the  deponent  had 
him  put  into  the  boat,  and  landed  at  the  nearest  point  to  the  said 
ship ;  but  he  says  the  same  was  done  with  only  sufficient  force  to  get 
him  out  consequent  on  his  resistance ;  therefore  he  admits,  in  terms, 
that  he  did  eject  this  man  by  force,  only  using  sufficient  force  to  effect 
his  own  object     He  consequently  admits  the  contempt  of  which  he 
had  been  indisputably  guilty.     Now  how  does  he  justify  this  ?    By 
stating  that  there  had  been  a  previous  proceeding,  to  which  I  will 
shortly  refer.     He  says,  that  a  demand  had  been  made  for  salvage, 
but  he  refused  to  pay  any  thing;  and  that  the  vessel  was  seized  un- 
der the  authority  of  the  receiver  of  droits.     The  vessel  having  been 
so  seized,  the  case  came  before  the  magistrates,  who  dismissed  the 
claim.     Supposing  this  to  have  any  effect  at  the  time  the  warrant 
issued  under  the  authority  of  the  Court,  the  proper  mode  of  proceed- 
ing was,  to  make  an  affidavit  of  the  facts,  and  apply  to  the  Court  to 
supersede  the  warrant,  which  the  Court  would  have  done  if  the  facts 
had  justified  it,  and  have  condemned  those  who  had  it  issued  in  costs. 
The  master  states,  that,  upon  the  case  being  dismissed  by  the  magis- 
trates, he  went  to  the  receiver  of  droits,  to  get  the  vessel  released,  and 
that  Mr.  Stephens,  the  receiver,  told  him  that  he  need  not  be  afraid, 
that  he  would  take  a  bond  for  security,  and  that  the  bond  was 
accordingly  taken.     The  substance  of  the  bond  is,  that  the  said  Car- 
rinton  Harmer,  &c,  shall  cause  well  and  truly  to  be  paid  to  the  said 
smacksman  such  sums  of  money,  if  any  shall  hereafter  be  awarded 
by  the  High  Court  of  Admiralty ;  and  then  the  said  obligation  is  to 
be  null  and  void.     He  says,  upon  the  bond  being  executed,  with 
sureties,  Mr.  Stephens  informed  him,  that  it  altogether  superseded 
any  other  proceeding,  as  it  effected  the  object  of  any  writ  that  could 
be  issued  by  the  Court  of  Admiralty.     I  do  not  know  whether  Mr. 
Stephens  did  or  did  not  give  this  advice ;  but  if  he  did,  it  was  very 
imprudent  advice  to  give.     He  goes  on  to  say,  that  Mr.  Stephens 
told  him,  that  if  any  person  should  attempt  to  seize  the  ship  again 
for  the  same  cause,  he  would  be  perfectly  justified  in  removing  him 
therefrom,  and  putting  him  on  shore.     I  must  presume  that  Mr* 
Stephens  did  not  advise  this  gentleman,  that  if,  under  the  High  Court 
of  Admiralty,  a  warrant  was  duly  executed,  he  would  be  justified  ifl 
putting  an  end  to  it  by  force  and  violence ;  but  it  may  possibly  be 
that  he  misapprehended  what  Mr.  Stephens  told  him.     Had  it  been 
clear,  on  the  face  of  the  affidavit,  that  Mr.  Stephens  advised  him?  in 
case  a  warrant  should  be  issued  from  the  High  Court  of  Admiralty 
that  he  would  be  authorized  in  dispossessing  the  officer,  I  should  have 
caused  a  monition  to  issue  to  Mr.  Stephens  to  show  why  he  gave 
that  advice.    I  do  not,  however,  think  that  I  am  justified  in  putting 
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so  strong  a  construction  upon  what  he  said.  This  is  the  excuse,  and 
I  think  there  are  extenuating  circumstances ;  because,  looking  at  the 
situation  of  life  in  which  this  individual  is,  it  is  not  inconsistent  with 
reason,  that  he  may  have  misapprehended  the  advice  given  by  Mr. 
Stephens.  The  remainder  of  this  affidavit  relates  to  circumstances 
peculiar  to  himself.  I  pass  over  the  contradiction  of  the  language 
said  to  have  been  used ;  it  is  immaterial  to  the  issue.  I  never  should 
found  an  attachment  on  the  language  used  by  seafaring  men.  The 
conclusion  of  the  affidavit  states,  that  Mr.  Harmer  has  had  the  mis- 
fortune to  lose  two  of  his  children,  and  his  wife  is  on  the  point  of 
death.  Now,  under  the  circumstances,  what  ought  the  Court  to  do, 
in  justice  to  all  parties  ?  First,  as  regards  the  alleged  salvors,  they 
are  in  possession  of  adequate  security,  and  they  cannot  ask  for  the 
attachment  to  be  executed  to  aid  them  for  any  purpose  they  have  in 
view.  The  Court  has  merely  to  look  to  the  due  assertion  of  its  own 
authority,  and  what  it  thinks  is  right  to  be  done,  in  order  to  preserve 
justice  in  future  from  being  forcibly  violated  by  any  one  whatever. 
I  am  of  opinion  that  I  shall  do  justice  by  superseding  this  at- 
tachment upon  the  master,  but  it  must  be  upon  the  payment  of  all 
the  costs. 


The  Catherine,  formerly  The  Croxdale.1 

March  3, 1851. 

Bottomry  —  Sale  of  Skip. 

A  British  ship,  upon  which  a  bottomry  bond  had  been  taken,  payable  on  the  ship's  arrival 
in  England,  was  sold  by  the  master  as  unseaworthy,  at  public  auction,  and  with  the  con- 
sent of  the  British  consul,  at  Bahia,  to  a  foreigner,  who  repaired  her,  changed  her  name, 
and  sent  her  to  England.  There  was  no  evidence  of  notice  of  the  bond  having  been 
given  at  the  sale :  — 

J9cW,  that  the  ship  was  still  subject  to  the  bond. 

The  facts  of  this  case  are  fully  set  out  in  the  judgment.  The 
validity  of  the  bond  being  admitted,  the  foreign  owner  relied  upon 
the  circumstances  under  which  he  purchased  the  ship,  aB  a  defence  of 
his  interest 

Harding,  for  the  owner.  A  bottomry  bond  is  in  the  nature  of  a 
wager ;  if  the  ship  arrives  at  the  port  mentioned  in  the  bond,  the 
money  and  the  maritime  interest  are  payable ;  if  she  does  not  arrive,  the 
money  and  interest  are  lost.  This  ship,  in  consequence  of  damage 
received  at  sea  on  her  voyage,  could  not  be  repaired,  except  at  a 
greater  outlay  than  she  would  be  worth  when  repaired.  She  was 
unseaworthy,  was  condemned,  and  sold.  Her  being  subsequently 
repaired  and  sent  to  this  country  by  a  foreigner,  who  purchased  her, 
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cannot  give  the  bond  validity  —  the  bond  was  extinguished  by  her 
condemnation.  The  circumstance  of  the  ship  existing  in  specie  at 
the  time  of  the  forced  termination  of  the  voyage  is  of  no  importance, 
for  the  loss  was  in  its  nature  total  to  the  then  owners,  who  had  no 
means  of  recovering  their  ship.  Roux  v.  Salvador,  3  Bing.  N.  C.  266, 
is  an  authority  in  favor  of  the  foreign  purchaser,  whatever  may  be 
the  bearing  of  Thompson  v.  The  Royal  Exchange  Assurance  CbmpaMj/, 
1  M.  &  8.  31. 

Bayford  and  Twiss,  for  the  bondholder.  The  case  just  cited  shows 
the  bond  is  not  lost  as  long  as  the  ship  remains  in  specie.  A  bond 
has  been  upheld,  where  there  was  no  laches  on  the  part  of  the  lender, 
even  against  a  bona  fide  purchaser  without  notice ;  and  where  the 
risk  on  a  bond  has  commenced,  and  a  sale  of  the  ship  takes  place, 
or  the  voyage  is  in  any  manner  broken  up  by  the  borrower,  the  bond 
becomes  presently  payable.  The  Draco,  2  Sumner's  American  Bep. 
157.    The  Dante,  2  W.  Rob.  427. 

Dr.  Lushington.  Before  I  came  into  Court,  I  had  not  only  very 
carefully  read  the  whole  of  these  proceedings,  but  bestowed  much 
consideration  upon  them ;  and,  having  made  up  my  mind,  I  see  no 
reason  for  postponing  my  judgment  The  question  arises  as  to  the 
validity  of  a  bond,  bearing  date  the  16th  April,  1849,  dated  at  Buenos 
Ayres,  for  the  sum  of  13152.  10s.,  which  includes  the  maritime  in- 
terest, and  it  is  payable  on  the  arrival  of  the  ship  in  London.  The 
vessel  originally  belonged  to  the  port  of  Sunderland,  and  in  June, 
1848,  sailed  for  Buenos  Ayres,  but  put  into  Rio  for  supplies.  Messrs. 
Whittle  &  Co.  advanced  on  bottomry  5832.  16s.,  payable  on  the 
arrival  of  the  vessel  at  Buenos  Ayres.  When  she  reached  there,  on 
the  10th  January,  1849,  the  agent  for  the  owners  declined  to  advance 
the  money ;  it  was,  therefore,  competent  for  the  bondholder  to  pro- 
ceed against  the  ship.  He,  however,  consented  to  desist  from  hostile 
Eroceedings,  and  advanced  the  sum  necessary  to  defray  the  expenses 
ome,  and  took  another  bond  for  both  sums.  It  is  admitted  that  the 
bond  is  valid ;  but  the  defence  has  been  put  upon  its  true  footing  — 
namely,  whether  circumstances  which  have  since  occurred  do  not 
deprive  the  holder  of  bis  right  to  proceed  against  the  ship  for  the 
purpose  of  enforcing  it. 

It  appears  that  the  ship  put  into  Bahia ;  and  it  is  alleged,  on  the 
one  hand,  that  she  was  in  distress,  which  is  denied  on  the  other. 
The  Court  has  no  evidence  as  to  how  the  distress  was  occasioned. 
The  ship  was  sold  at  Bahia ;  and  now  let  us  consider  what  are  the 
questions  of  law  which  arise  on  this  case.  Assuming  that  there  was 
a  bona  fide  sale,  by  what  means,  when  a  ship  has  once  been  affected 
by  a  lien  on  account  of  a  valid  bond,  can  she  be  relieved  therefrom, 
except  by  payment?  If  a  ship  is  sold  by  the  decree  of  a  competent 
Court,  it  may  be  that  the  purchaser  takes  her  free  from  all  lien  what- 
soever. It  must  be  presumed  that  the  Court  has  protected  him,  so 
far  as  the  law  will  allow,  against  all  claims  in  the  nature  of  lien. 
The  question  as  to  other  sales  may  be  divided  into  two  heads — sales 
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from  necessity  and  sales  without  necessity.  In  the  latter  case,  when- 
ever the  sale  takes  place,  the  purchaser  must  take  cum  onere,  else  the 
master  might  sell  the  ship  in  any  foreign  port,  and  so  get  rid  of  the 
bond.  The  effect  of  a  sale  by  necessity  is  another  and  a  very  differ- 
ent consideration.  Suppose  a  master  had  no  credit,  and  no  means 
of  taking  up  money  on  bottomry,  it  may  be  questionable  whether 
a  purchaser  would  be  justified  in  paying  the  purchase  money  over 
to  the  master,  without  any  regard  to  the  interest  of  a  bondholder, 
supposing  he  knew  that  there  was  one.  The  mischief  would  be 
great  if  a  ship  could  be  so  sold ;  a  wide  door  would  be  opened  to  fraud, 
which  scarcely  any  caution  could  prevent,  and  it  would  be  exceed- 
ingly detrimental  to  the  mercantile  interests  of  the  country.  I  should 
greatly  doubt,  whether,  under  such  circumstances,  a  ship  could  be  sold 
free  from  lien. 

There  was  another  question  which  was  originally  raised  in  this 
case,  but  which  has  been  somewhat  withdrawn  from  the  attention 
of  the  Court,  because  it  has  not  been  earnestly  contended  —  that  the 
Brazilian  law  has  been  proved.     It  is  very  important,  however,  to 
consider  what  is  the  effect  to  be  attributed  to  the  law  of  a  foreign 
country,  where  a  sale  of  this  kind  takes  place.     We  must  carefully 
distinguish  between  the  law  of  a  foreign  country,  where  a  British 
ship  is  sold  to  a  foreigner,  and  sales  made  by  one  ship  owner  to  an- 
other, where  the  municipal  laws  of  England  must  be  strictly  enforced ; 
and  we  must  also  take  care  not  to  confuse  these  with  sales  under  the 
direction  of  a  competent  Court     There  was  a  period  in  the  history  of 
the  sale  of  British  ships  when  the  law  was  held  more  strictly  than  it  is 
now.     The  inclination  of  the  Courts  of  Common  Law  went  almost  to 
the  extent,  that  a  master  could  not,  under  any  circumstances  whatever, 
sanction  the  sale  of  a  ship  abroad,  unless  invested  with  authority  by 
his  owners.     Reid  v.  Darby  ^  10  East,  143.     In  later  days  I  think  a 
wiser  view  of  this  question  has  been  taken,  because  I  take  the  law 
now  to  be,  that  where  an  urgent  necessity  exists  which  the  master 
cannot  meet,  it  is  competent  to  him  to  sell  the  vessel. 

I  will  now  look  a  little  closer  to  the  facts  of  the  case  itself.  Has 
the  sale  arisen  from  absolute  necessity,  and  been  a  bona  fide  sale  ?  I 
will  assume  that  the  sale  has  been  bona  fide,  because  it  is  not  neces- 
sary to  agitate  that  question.  There  certainly  is  not  any  evidence  to 
convince  the  Court  that  there  was  any  mala  fides  on  the  part  of  the 
purchaser ;  whether  there  was  any  mala  fides  on  the  part  of  the  mas- 
ter is  another  and  a  different  question.  His  conduct  is  not  at  all 
satisfactorily  explained  on  this  occasion.  It  was  in  the  month  of 
May  that  the  vessel  put  into  Bahia,  and  the  Court,  as  I  have  already 
said,  is  without  any  information  as  to  what  occurred  on  the  voyage. 
The  surveys  made  undoubtedly  reported  that  the  vessel,  in  order  to 
be  repaired,  would  require  to  have  laid  out  on  her  a  sum  of  money 
more  than  commensurate  to  her  value,  and  that  she  was  not  sea- 
worthy. It  would  have  been  more  satisfactory  to  have  had  the  evi- 
dence of  the  British  consul,  than  to  be  told  that  the  matter  went  on 
through  him.  However,  a  sale  took  place  by  public  auction,  and  I 
ought  to  infer,  in  justice  to  the  purchaser,  that  such  sale  took  place 
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'with  the  consent  of  the  British  consul.  The  purchaser  alleges  that 
no  notice  was  given  of  any  lien.  Then  come  the  questions — first, 
was  notice  necessary  ?  secondly,  if  so,  who  ought  to  have  given  that 
notice  ?  If  the  British  consul  was  aware  of  the  lien,  it  was  his 
bounden  duty  not  to  sanction  the  sale,  under  any  circumstances 
whatever,  without  causing  public  notice  of  that  fact  to  be  given.  It 
was  also  the  duty  of  the  auctioneer,  and  a  fortiori  of  the  master  him* 
self,  but  from  these  individuals  we  have  no  evidence  whatever.  Who 
is  the  purchaser  is  also  ingeniously  concealed  even  from  the  proctor 
himself.  It  is  alleged,  on  behalf  of  the  purchaser,  that  he  never  saw 
the  British  register.  Why,  it  is  a  matter  of  astonishment  to  me — 
notorious  as  it  is  that  the  British  register  is  the  great  title  to  all  ships, 
and  that  mortgages  and  bottomry  bonds  are  indorsed  upon  it  —  that 
any  man  should  go  and  purchase  a  British  ship,  even  in  a  foreign 
port,  without  requiring  to  see  the  register.  I  do  not  mean  to  exempt 
from  blame  the  master  who  did  not  show  it,  or  the  British  consul 
who  did  not  look  at  it,  but  it  was  an  act  of  neglect  on  the  part  of  the 
purchaser  himself. 

It  is  admitted,  that  when  there  is  a  lien  on  a  ship,  it  can  never  be 
removed,  except  in  a  legal  form  ;  yet  no  inquiry  at  all  is  made  upon 
the  matter.  There  is  one  gentleman  who  represents  himself  as 
present,  and  declares  that  he  heard  notice,  and  there  are  five  or  six 
who  state  they  were  present  and  did  not  hear  it  It  may  be,  how- 
ever, that  the  declaration  took  place  when  they  were  not  present;  but 
my  judgment  will  not  turn  on  the  fact  that  notice  of  the  lien  was 
given.  If  the  British  consul,  the  auctioneer,  or  the  master  knew  of 
the  bottomry  bond  —  and  the  master  must  have  been  aware  of  its 
existence,  for  he  signed  it — and  concealed  it  from  the  purchaser, 
they  were  participators  in  effecting  a  fraud. 

There  is  a  fact  which  arises  in  this  case,  independently  of  all  others, 
to  which  I  must  advert     I  do  not  find  it  to  be  denied  that  money 
might  have  been  borrowed  on  bottomry  for  the  purpose  of  bringing 
the  vessel  home.     If  money  could  have  been  borrowed,  there  is  an 
end  of  the  necessity,  and  it  is  clear  that  the  master  had  not  authority) 
to  sell  the  vessel.     This  is  not  the  law  of  England  peculiarly,  but  is 
the  maritime  law  of  the  whole  world,  and  that  for  the  protection  of 
all  ship  owners  against  all  masters.     I  have  not,  therefore,  to  consider 
whether  this  is  a  case  of  necessity  or  not     But  supposing  the  vessel 
could  not  have  been  brought  to  England,  did  the  bottomry  bond  con- 
tinue, or  did  it  not  ?     The  case  cited,  Thompson  v.  The  Royal  E& 
change  Assurance  Company,  was  an  action  on  a  policy  of  insurance 
upon  a  bottomry  bond,  and  the  question  was,  whether  the  insured 
could  recover  against  the  insurer,  unless  it  was  proved  that  the  risk 
mentioned  in  the  policy  had  actually  taken  place,  and  the  bottomry 
bond  was  lost     In  that  case,  Lord  Ellenborough  decided  that  the 
bond  could  not  be  lost  so  long  as  the  vessel  remained  in  specie. 
That  was  the  law  of  this  country  long  before  Lord  Ellenborough  bo 
declared  it    If  a  ship  was  once  bottomried,  the  bond  attached  to  the 
very  last  plank,  and  the  holder  might  have  that  sold  for  his  benefit 
I  have  no  doubt  that  when  the  ship  arrived  at  Bahia,  if  she  was  tin- 
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able  to  prosecute  her  voyage,  the  bond  instantly  became  due.  The 
condition  was  gone,  and  the  bond  was  good.  That  is  a  doctrine 
laid  down  by  Mr.  Justice  Story  in  The  Draco  ;  and  that  was  the  doc- 
trine I  held  in  the  case  of  The  Dante.  I  do  not  think  it  is  necesssary 
for  me  to  enter  minutely  into  the  question  as  to  whether  all  these 
repairs  were  requisite  or  not ;  perhaps  the  sum  from  2000/.  to  30002. 
was  requisite  in  order  to  make  a  complete  repair ;  but,  on  the  other 
hand,  the  vessel  might  have  been  brought  to  this  country  by  laying 
out  a  smaller  sum. 

I  have  come  to  the  following  conclusion  on  the  whole  case.     I 
think  that  a  British  vessel,  coming  into  a  foreign  port,  cannot  be  sold 
by  the  master,  so  as  to  confer  a  perfect  title  against  his  owners,  and 
extinguish  all'mortgage  claims  £d  all  UensTTbottomry  or  w*, 
even  in  a  case  of  necessity.     I  do  not  say  that  it  might  not  be  done 
where  recourse  was  had  to  a  Court  of  Justice  and  a  decree  was  made ; 
that  would  override  all  the  considerations  to  which  I  have  adverted. 
I  apprehend  that  the  general  maritime  law  of  the  world  is  directly 
opposed  to  the  sale  of  vessels  in  the  manner  in  which  this  has  been 
sold,  and  to  the  consequences  attempted  to  be  ingrafted  upon  it     I 
am  of  opinion  that  it  is  the  duty  of  foreign  purchasers  to  open  their 
eyes,  and  to  take  care  what  kind  of  a  bargain  they  make  —  that  they 
guard  themselves  against  liens  which  adhere  to  the  ship.     I  am  not 
satisfied  in  this  case  that  there  was  any  necessity  for  a  sale,  and 
therefore  my  judgment  goes  also  on  that  lower  ground.    Having 
given,  I  think,  due  attention  to  the  case,  I  am  of  opinion  that  this 
was  originally  a  valid  bottomry  bond,  and  that  it  can  be  lawfully  en- 
forced against  the  ship.     I  also  give  the  costs. 

An  affidavit  to  the  deteriorating  condition  of  the  ship  had  been 
brought  in  some  time  before,  and  upon  that  the  Court  now  decreed 
the  vessel  to  be  sold  The  value  was  not  sufficient  to  satisfy  the 
bond. 
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ABSCONDING   DEBTOR. 
See  Practice,  6. 

ACCOUNT. 
See  Administration  Suit.    Trustees,  1.    Will,  2. 

ACTION. 

Ityundion.]  Where  a  motion  for  an  injunction  is  ordered  to  stand  over,  with  leave  to 
the  plaintiff  to  bring  an  action,  the  plaintiff  is  not  bound  to  bring  his  action  till  the 
defendant  applies  to  the  court    Bell  v.  Bell,  121. 

ADMINISTRATION  SUIT. 

Neglect  of  .Administrator.]  A  plaintiff  in  an  administration  suit  upon  a  reference  for 
taking  the  accounts  cannot  include  an  inquiry  as  to  wilful  neglect  and  default,  unless 
there  is  a  specific  charge  to  that  effect  in  the  bill.  The  general  charge  of  neglect 
and  default  is  not  sufficient    Sawyer  v.  Mills,  186. 

ALIEN. 
See  Copyright. 

AMENDMENT. 

1.  Appeal.]  The  plaintiffs,  having  amended  three  times,  excepted  to  the  answer.  The 
exceptions  were  disallowed  by  the  Court  The  plaintiffs  entered  a  caveat  with  a 
view  to  appeal,  but  finally  abandoned  their  intention  to  appeal,  and  a  year  after  the 
answer  had  been  found  sufficient,  applied  for  leave  to  amend  on  the  usual  affidavit. 
Application  refused.    Lander  v.  Weston,  112. 

2.  Abfice.]  A  motion  for  leave  to  add  parties  in  a  claim  does  not  require  notice. 
Hamoard  v.  Price,  120. 

APPEAL. 

See  Costs,  1.    Amendment,  1. 

APPROPRIATION. 
See  Equitable  Assignment,  1.    Foreign  Attachment.  , 

ARBITRATION  AND  AWARD. 

Award,  Validity  of]  In  a  suit  for  an  account  of  tithes,  the  defendants  set  up  an  award 
which  declared  that  a  certain  sum  should  be  paid  in  lien  of  tithes,  provided  the 
whole  lands  were  subject  to  tithes ;  but  if  only  subject  to  tithes  according  to  a  spe- 
cified terrier,  then  a  different  sum  was  awarded.    The  defendants9  counsel  ako  set 
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op  at  the  hearing  the  statute  53  Geo.  3,  c.  127,  as  a  bar  to  the  recovery  of  tithes  for 
more  than  six  years.  The  statute  was  not  pleaded  by  the  answer  of  the  defendants :  — 
Held,  that  the  award,  not  being  final,  was  void,  but  that  the  plaintiffs  were  only  entitled 
to  an  account  of  tithes  for  six  years  before  the  filing  of  the  bill.  Goodt  if  another 
v.  Waters  $f  another,  181. 

See  Common  Law  Index,  Arbitration  and  Award. 

ASSETS. 

Equity  of  Redemption.]  In  the  administration  of  real  estate  not  devised  for  the  pay- 
ment of  debts,  an  equity  of  redemption  is  now  legal  assets.    Foster  V.  Handly,  203. 

ASSIGNMENT. 
See  Foreign  Attachment. 

CERTIFICATE. 

Evidence  of  Answer  fiea\]    The  Court  requires  the  registrar's  certificate  to  prove  the 
•     filing  of  an  answer.    Bell  v.  BeU>  121. 

See  Winding-up  Acts. 

CONSTRUCTION. 

Two  Interpretations.]  Where  the  words  of  a  railway  company's  act  are  capable  of 
two  interpretations,  but  the  general  intent  of  the  legislature  is  complete  indemnifi- 
cation to  the  party  whose  land  is  taken  by  the  company,  the  court  will  incline  to 
that  construction  of  the  words  which  will  make  them  consistent  with  the  general 
intent    Eton  College,  ex  parte,  51. 

CONTEMPT. 

■ 

See  Sheriff.    Injunction. 

CONTRACT. 
When  created  by  correspondence.    Malcom  v.  Scott,  72. 

CONTRIBUTORY. 
See  Winding-up  Acts. 

CONTUMACY. 

Sequestration  under  2  &  3  Will.  4,  c.  93,  against  a  party  declared  contumacious  by 
the  Ecclesiastical  Court    Cooper  v.  Dodd,  201. 

COPYRIGHT. 

Men  Author.]  An  alien  author  first  published  a  literary  work  while  resident  in  this 
country.  An  edition  of  the  same  work  was  published  at  Frankfort-on-the-Maine, 
and  copies  were  imported  into  this  country,  and  sold  by  a  London  bookseller.  The 
alien  filed  a  bill  for  an  injunction  to  restrain  the  sale,  and  on  motion,  the  same 
was  granted,  the  plaintiff  undertaking  to  bring  an  action  if  the  defendants 
desired  it    OUendorf  v.  Black,  114. 

CORPORATION. 
See  Winding-up  Acts. 

COSTa 

1.  On  Appeal]  Where,  upon  appeal,  the  order  of  the  Court  below  was  varied,  and,  by 
inadvertence,  the  cause  was  heard  on  further  directions  by  the  Court  of  Appeal :  — 

HddyihdX  this  circumstance  ought  not  to  affect  the  right  of  the  successful  party  to 
those  costs  which  he  would  otherwise  have  been  entitled  to.    Malcom  v.  Scott,  72. 

%  Disclamer.']  A  mortgagor  devised  the  mortgaged  estate  to  a  person  who  did  not 
accept  the  devise,  ana  did  not  take  or  claim  any  benefit  under  the  will.  A  bill  of 
foreclosure  was  filed  against  him,  without  any  allegation  that  he  had  been  asked 
to  accept  the  devise.  He  put  in  a  disclaimer,  and  the  cause  was  brought  to  a 
hearing: — 
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Held,  that  he  was  entitled  to  his  costs,  to  be  paid  by  the  plaintiff  Biggins  v. 
FYankis,  71. 

3.  Investment.]  The  costs  of  obtaining  orders  for  the  investment  of  purchase  money, 
paid  by  a  railway  company  in  alterations  of  almshouses,  not  to  be  borne  by  the 
company.    In  re  Buckinghamshire  Rail.  Co.  99. 

4.  Of  inUrmediate  Investment]    Eton  College,  ex  parte,  51. 

CASES  DOUBTED,  APPROVED,  &c. 

Boosey  v.  Purday,  4  Exch.  R.  145,  disapproved,  120. 
Banwen  Iron  Co.  v.  Barnett9 19  Law  J.  R.  approved,  90. 

CREDITOR'S  DEEDS. 
See  Parties. 

CREDITOR'S  SUIT. 

Two  Suits — Inquiries.]  The  bill  in  a  creditor's  suit  was  filed  by  a  creditor  entitled' 
to  the  payment  of  a  sum  of  money  out  of  the  intestate's  assets,  after  the  death  of  a 
person  then  living,  and  charged  that  the  administratrix  had  carried  on  the  intes- 
tate's business  since  his  death  at  a  loss,  and  had  misapplied  assets.  Another  cred- 
toHs  suit  was  instituted,  in  which  an  inquiry  was  directed,  whether  the  carrying  on 
the  trade  from  the  date  of  the  order  was  beneficial.  The  first  suit  having  come  to 
a  hearing,  it  was  held,  that  relief  was  prayed  which  could  not  be  had  in  the  second, 
and  an  inquiry  was  directed,  whether  the  carrying  on  of  the  trade  had  been  beneficial 
from  the  death  of  the  intestate  up  to  the  date  of  the  former  order.  Underwood  v. 
.fee,22& 

DAMAGES. 

See  Injunction.    Railway  Company's  Acts. 

DEBTOR  AND   CREDITOR. 
Rights  of  Creditors.] 

See  Trust. 

DISCLAIMER. 
See  Costs. 

EJECTMENT. 
See  Injunction.    Common  Law  Index,  Injunction. 

EQUITABLE  ASSIGNMENT. 

1.  Mutual  Correspondence —  Contract.]  A  Calcutta  firm,  writing  to  their  agents  and 
consignees  in  London,  directed  them,  if  in  funds,  to  hold  10,6«5X  at  the  disposal  of 
M.,  a  creditor  of  the  Calcutta  firm,  promising,  if  the  funds  were  not  sufficient,  to 
make  a  further  remittance  upon  general  account ;  and  by  a  letter  of  the  same  date, 
the  Calcutta  firm  advised  M.  of  the  directions  given  to  the  London  firm.  The  London 
firm  received  this  letter  on  the  12th  of  March,  1841,  and  immediately  advised  M. 
thereof,  stating  that  they  were  then  in  cash  advance  to  the  firm  to  a  greater  amount 
than  the  expected  remittances  were  likely  to  cover ;  and  concluded,  "  We  have, 
however,  registered  the  above,  and  should  remittances  or  consignments  come  for- 
ward to  enable  us  to  meet  their  wishes,  we  shall  loose  no  time  in  advising  you."  In 
1842,  the  Calcutta  firm  revoked  their  order  in  favor  of  M.  Upon  bill  by  M.  against 
the  London  firm  and  others,  it  was  held  by  the  Court  below  that  the  effect  of  the 
correspondence  entitled  M.  to  an  account,  as  against  the  London  firm,  of  the  balance 
in  their  hands  on  the  12th  of  March,  1841,  on  their  general  account  with  the  Cal- 
cutta firm,  and  of  the  consignments  and  remittances  of  the  Calcutta  firm  to  the 
London  firm  up  to  the  revocation  of  the  order,  the  London  firm  to  have  credit  in 
such  account  for  all  dependences  existing  between  them  and  the  Calcutta  firm  on 
the  12th  of  March,  1841.  Upon  appeal,  the  Court  directed  the  cause  to  stand  over 
until  the  plaintiff  had  established  his  right  by  an  action  at  law;  and  the  final  result 
of  that  action  being,  that  the  correspondence  created  no  contract  at  law  by  the  Lon- 
don firm  to  appropriate  the  proceeds  of  future  remittances  (after  satisfying  their 
then  dependences)  in  satisfaction  of  the  10,625/.,  the  bill  was  dismissed.    MaTcom  v. 
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2.  QtMere  —  Where  a  mutual  correspondence  between  a  debtor  and  his  creditor  and 
the  consignee  of  the  debtor,  as  to  the  appropriation  of  certain  funds  in  the  bands  of 
the  consignee  in  favor  of  the  creditor,  is  resolvable  into  a  legal  contract,  whether  a 
claim  on  the  ground  of  equitable  assignment  can  be  maintained,  independent  of  the 
legal  contract  16. 

EQUITABLE  INCUMBRANCE. 

See  Trust. 

EVIDENCE. 

1.  Primary  Evidence.]  At  the  hearing  of  a  claim  for  specific  performance,  the  original 
contract  must  be  proved  and  produced.    Marshall  v.  Dames,  113. 

2.  Evidence — Affidavits.]  Claims  may  be  decided  on  affidavits  on  both  sides  on  a 
contested  matter  of  fact,  or  the  Court  may,  if  it  sees  fit,  direct  a  bill  to  be  filed,  or 
direct  proceedings  at  law.    Smith  v.  Constant,  218. 

3.  When,  at  the  hearing  of  a  claim,  a  fact  is  alleged  by  the  plaintiff  on  his  own  affi- 
davit, (which  affidavit  the  Court  will  not  receive  as  evidence,)  but  which  fact  is  not 
admitted  by  the  defendant,  the  Court  will  direct  the  claim  to  stand  over,  in  order 
that  the  fact  may  be  otherwise  substantiated.  lb. 

4.  The  affidavit  of  the  defendant  has  the  same  degree  of  weight  as  an  answer.  lb. 

5.  Privilege  from  Crimination.]  The  plaintiff  contemplating  stock-jobbing  transactions 
through  his  brokers,  transferred  to  them  certain  railway  shares,  for  the  purpose  of 
securing  to  them  any  balance  which  might  ultimately  become  due  to  them  upon  the 
contemplated  transactions.  Dealings  and  transactions  accordingly  took  place. 
Plaintiff  filed  his  bill  against  his  brokers,  alleging  that  there  was  a  balance  due  to 
him  upon  those  transactions,  praying  an  account,  and  a  retransfer  of  the  railwav 
shares ;  and  the  bill  contained  numerous  searching  interrogatories  as  to  the  stock 
transactions,  and  the  ownership  of  the  railway  shares.  The  defendants,  by  their 
answer,  denied  that  there  was  any  balance  due  to  the  plaintiff;  on  the  transactions 
in  question,  but  that,  on  the  contrary,  a  balance  was  due  from  the  plaintiff  to  them : 
they  then  set  out  the  8th  section  of  the  Stock-jobbing  Act,  7  Geo.  2,  c.  8,  and  stated 
that  the  plaintiff  had  alleged,  prior  to  filing  his  bill,  that  the  transactions  in  which 
they  were  concerned  for  him  were  prohibited  by  that  act  of  Parliament ;  and  they 
declined  to  answer  the  other  interrogatories,  on  the  ground  that  they  jointly  and 
severally  believed  that  the  discovery  would  tend  to  subject  them,  severally  and 
respectively,  to  the  penalties  enacted  by  that  statute :  — 

Held,  affirming  the  decision  of  the  Court  below,  that  the  answer  was  not  insufficient, 
and  that  the  defendants  were  protected  from  giving  the  discovery  under  the  rule, 
that  a  person  shall  not  be  compelled  to  criminate  himself.  Extent  of  this  rule  dis- 
cussed.   Short  v.  Merrier,  208. 

6.  Semble,  the  rule  as  to  protection  from  discovery,  on  the  ground  that  it  may  tend  to 
criminate  the  party,  extends  to  every  interrogatory  which  the  party  swears  would 
form  a  link  in  the  chain  of  the  evidence  by  which  the  supposed  guilt  might  be 
made  out  lb. 

7.  Certificate.]  The  Court  requires  the  registrar's  certificate  before  the  filing  of  an 
answer.    BeU  v.  Bell,  121. 

See  Winding-up  Acts,  11.    Common  Law  Index,  Evidence. 

FORECLOSURE. 
See  Judgment.    Costs,  1. 

FOREIGN  ATTACHMENT. 

Jissignment.]  L'E.,  an  officer,  retired  from  the  army,  in  consequence  of  which  his 
commission  became  salable.  Being  indebted  to  the  plaintiff  in  the  sum  of  500^  be 
gave  him  a  letter  to  Messrs.  Cox,  army  agents,  requesting  them  to  pay  the  balance 
of  the  price  of  his  commission  to  the  plaintiff,  who  sent  the  letter,  with  another  of 
his  own,  to  Messrs.  Cox,  requesting  payment,  but  they  had  not  then  received  any 
money.  The  plaintiff;  having  heard  that  an  ensign  had  been  gazetted,  again  applied 
for  payment,  and  he  received  a  letter  informing  him  that  the  ensign  gazetted  was 
not  in  the  succession  of  L'E.,  but  that,  after  the  14th  of  June,  he  might  draw  on 
Messrs.  Cox  for  408J.  10*.  lid.,  the  balance  arising  from  the  sale  of  the  commission. 
In  the  mean  time  M.  S.  obtained  a  foreign  attachment  from  the  Lord  Mayor's  Coort 
against  L'E.  for  500k,  due  on  a  bill  of  exchange,  and  attached  the  moneys,  &**, « 
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I/E.  in  the  hands  of  Messrs.  Cox.  The  plaintiff  then  filed  this  bin,  and  upon  an 
application  for  an  injunction  to  restrain  Messrs.  Cox  from  parting  with  the  money :  — 
Held,  that  Messrs.  Cox  had  recognized  the  plaintiff's  demand,  and  that  it  amounted 
to  an  appropriation  of  the  money  to  arise  from  the  sale  of  the  commission ;  and 
an  injunction  was  granted.    Ly Estrange  v.  V Estrange,  153. 

FRAUD,  ALLEGATIONS  OF. 
See  Pleading.    Common  Law  Index,  Fraud. 

HEIRS  AT  LAW. 
See  Will. 

IMPERTINENCE. 
See  Practice. 

INFANTS. 
See  Will,  2. 

INJUNCTION. 

1.  Dissolution  of.]  A  hill  was  filed  to  restrain  proceedings  at  law  brought  by  three 
of  the  defendants,  and  the  common  injunction  was  obtained  against  the  three.  Two 
answered,  and  obtained  an  order  to  dissolve  the  injunction  generally,  which  was 
made  absolute,  the  third  party  not  having  answered.  The  defendants  who  had 
answered  then  issued  execution  against  the  plaintiff:  — 

Held,  that  they  were  not  guilty  of  contempt  of  court  in  issuing  execution,  but  that, 
under  the  circumstances,  the  orders  nisi  and  absolute  for  dissolving  the  injunction 
ought  to  have  been  confined  to  the  defendants  who  had  answered.  Money  v.  Jor- 
dan, 146. 

2.  Semble,  on  a  proper  case  being  made,  the  court  will  dissolve  a  common  injunction 
obtained  against  three  on  the  merits  disclosed  in  the  answer,  lb. 

3.  For  Damages  to  Real  Estate.]  A  party  having,  under  the  68th  section  of  the  Land 
Clauses  Consolidation  Act,  claimed  compensation  for  injury  alleged  to  be  done  to 
his  property  by  the  works  of  a  company  who  disputed  the  right  to  compensation, 
an  injunction  was  granted,  on  the  application  of  the  company  to  restrain  the  claim- 
ant from  proceeding  to  ascertain  the  amount  of  compensation  until  he  had  estab- 
lished his  right  at  law.     The  Sutton  Harbor  Co.  v.  Hiichens,  202. 

4.  Against  Railway  Company  taking  Land]  A  railway  company  paid  for  and  took  a 
conveyance  of  a  piece  of  land  from  D.  W.  afterwards  claimed  the  land,  and  moved 
to  restrain  the  company  from  taking  it,  their  compulsory  powers  having  expired. 
The  evidence  of  title  was  conflicting  between  D.  and  W. :  — 

Held,  that  W.  had  his  remedy  by  ejectment ;  and  injunction  refused.  Webster  v.  South- 
eastern RaUtoay  Co*,  204. 

5.  Dissolution — Doubtful  TKUeJ]  Injunction  dissolved,  plaintiff's  legal  title  being 
doubtful,  and  the  continuance  of  the  injunction  being  unnecessary  for  the  protection 
of  plaintiffs,  and  injurious  to  the  defendants.  The  Shrewsbury  and  Birmingham 
Railway  Company  v.  The  London  and  North-western  Railway  Company,  and  The 
Shropshire  Union  Railways  and  Canal  Company,  122. 

See  Equitable  Assignment. 

JOINT  STOCK   COMPANIES. 
Inabilities  of  Shareholders  in,]    See  Winding-up  Acts. 

JUDGMENT. 

Subsequent  Creditors.]  Subsequent  judgment  creditors,  whose  judgment  is  registered 
under  2  Vict  c.  11,  but  not  in  the  county  register,  are  not  necessary  parties  to  a 
suit  for  the  foreclosure  of  lands  in  a  register  county.    Johnson  v.  Holdsworth,  143. 

See  Receiver. 

LEGACY,  FORFEITURE  OF. 
See  Will,  1. 

58* 
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LUNATIC. 

This  court  will  not  take  upon  itself  to  inquire  into  the  fact,  whether  a  lunatic  is  a  tros- 
tee  within  the  meaning  of  the  Trustee  Act,  1850 ;  there  must  be  a  reference  to  the 
Master  to  make  that  inquiry,  according  to  the  former  practice,    in  re  Ifamsfag,  200. 

MAINTENANCE. 
See  Will. 

MORTGAGE. 
See  Costs.    Principal  and  Surety. 

NEXT  OP  KIN. 
See  Will. 

NOTICE. 
See  AmroiocNT. 

NUN. 
See  Will,  1. 

PARTIES. 

L  To  a  BUI  in  Equity.]  By  a  deed  between  A  of  the  first  part,  B  and  C,  stated  to  be 
creditors  of  A,*  of  the  second  part,  and  the  creditors  of  A  who  should  execute  the 
deed  of  the  third  part,  A  assigned  his  property  to  B  and  C,  on  trust  to  pay  H.  a  sum 
of  money  in  respect  of  a  lien  on  some  of  the  property,  and  to  divide  the  residue 
among  the  creditors.  B  never  executed  the  deed,  and  bis  executors  filed  a  bill  to 
set  it  aside.  The  bill  alleged  that  B  had  died  directly  after  the  date  of  the  deed, 
that  C  was  a  bankrupt,  that  H.  bad  not  any  lien,  and  bad  acted  improperly  in  the 
matter,  and  that  it  was  the  interest  of  the  creditors  who  had  executed  the  deed  that 
it  should  be  set  aside.    The  only  defendants  were  C,  bis  assignees,  and  H. : — 

Held,  that  one  or  more  of  the  creditors  who  had  executed  the  deed  were  necessary 
parties  to  the  suit.     Gore  v.  Harris,  184. 

2.  Judgment  Creditors.]  Subsequent  judgment  creditors,  whose  judgments  are  regis- 
tered under  2  Vict  c.  II,  but  not  in  the  county  register,  are  not  necessary  parties  to 
a  suit  for  the  foreclosure  of  lands  in  a  register  county.    Johnson  v.  HMsworik,  143. 

See  Receiver, 

PLEADING. 

Bill  filed  by  the  cestui  que  trust  under  a  marriage  settlement  against  the  trustee  to 
compel  him  to  pay  a  sum  of  money,  which  the  husband  had  covenanted  to  settle, 
but  which  covenant  the  trustee  had  neglected  to  enforce  previously  to  the  bankruptcy 
of  the  husband,  which  took  place  some  years  after  his  marriage.  The  bill  alleged 
that  for  many  years  the  husband  was  in  prosperous  circumstances,  and  the  cove- 
nant ought  then  to  have  been  enforced.  The  trustee,  by  his  answer,  stated  as  a 
reason  tor  his  not  having  been  able  to  enforce  the  covenant,  that  the  husband,  at  the 
time  of  his  marriage,  was  in  very  needy  and  embarrassed  circumstances,  and  con- 
tinued so  until  his  bankruptcy.  The  answer  then  set  forth  several  transactions, 
alleged  to  have  been  fraudulently  contrived  by  the  husband,  and  that  be  had,  in 
various  other  matters,  both  previously  and  subsequently  to  his  marriage,  resorted  to 
fraudulent  means  to  supply  his  wants  and  avert  discovery  of  his  true  position.  The 
Master  had  allowed  exceptions  to  such  passages  of  this  answer  as  contained  alle- 
gations of  fraud  against  the  husband,  on  the  ground  that  they  were  scandalous  and 
impertinent :  — 

Held,  upon  exceptions  to  the  Master's  report,  that  where  the  bill  alleged  solvency,  it 
was  not  irrelevant  for  the  defendant  to  introduce  a  statement  of  fraudulent  prac- 
tices committed  from  time  to  time  to  conceal  the  fact  of  insolvency.  Bcdgvy  v. 
Broadhurd,  166. 

See  Administration  Suit.    Parties,  1. 

PRACTICE. 
1.  Payment  into  Court]    After  a  decree  in  a  cause,  a  motion  that  the  defendants  rnigft 
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pay  into  Court  money  which,  by  their  answer,  they  admitted  to  be  in  their  hands, 
was  refused  with  costs.     Wright  v.  Lukes,  94 

2.  Expense  of  executing  Commission  for  the  Examination  of  Witnesses.]  A  commission 
for  the  examination  of  witnesses  being  issued,  witnesses  were  examined  under  it, 
both  by  the  plaintiff  and  the  defendant  The  Court  held,  that  the  defendant  was 
liable  to  pay  his  proportion  of  the  expenses  of  the  execution  of  the  commission. 
Grove  v.  Young,  217. 

3.  Dismissal.]  Though  executions  for  impertinence  had  been  filed  after  the  answer 
had  become  sufficient,  the  defendant  had  a  right  to  move  to  dismiss.  Stuart  v.  Lloyd, 
100. 

4.  Evidence — Affidavits.]  Claims  may  be  decided  on  affidavits  on  both  sides,  on  a  con- 
tested matter  of  fact,  or  the  Court  may,  if  it  sees  fit,  direct  a  bill  to  be  filed,  or  direct 
proceedings  at  law.    Smith  v.  Constant,  218. 

5.  When,  at  the  hearing  of  a  claim,  a  fact  is  alleged  by  the  plaintiff  on  his  own  affidavit, 
(which  affidavit  the  Court  will  not  receive  as  evidence,)  but  which  fact  is  not  admit- 
ted by  the  defendant,  the  Court  will  direct  the  claim  to  stand  over,  in  order  that  the 
fact  may  be  otherwise  substantiated.  lb. 

6.  Judgment  pro  confesso.]  Where  a  defendant  to  a  claim  is  absconding,  and  out  of 
the  jurisdiction,  the  Court  will  not  give  leave  to  proceed  to  have  the  claim  taken  pro 
confesso,  or  to  enter  an  appearance  on  behalf  of  the  defendant    Smith  v.  Cortes,  126. 

See  Amendments,  1,  2.    Costs.    Receiver,  1.    Winding-up  Acts,  7. 

PRINCIPAL  AND  SURETY. 

Rights  of  Sureties.]  A  principal  and  sureties  joined  in  a  mortgage  of  land  and  bonds, 
containing  powers  of  sale,  and  a  proviso,  that*  as  between  the  principal  and  sure- 
ties, the  principal  and  land  should  be  primarily  liable.  The  principal  afterwards 
mortgaged  the  land  and  bonds  to  the  mortgagee  for  a  further  advance :  — 

Held,  that  the  sureties  were  entitled  to  redeem  the  land  and  bonds  on  payment  of  the 
sum  secured  by  the  first  mortgage.    Botcker  v.  Bull,  126. 

PRIVILEGED  COMMUNICATIONS. 

1.  Solicitor.]  A  husband  and  wife  being  desirous  of  releasing  an  estate  from  the  wife's 
jointure,  a  solicitor  is  employed  and  a  deed  executed,  the  wife  having  no  other  legal 
adviser  in  the  matter.  A  suit  being  instituted,  the  husband  and  solicitor  each  state, 
in  their  answer,  that  the  solicitor  acted  for  the  husband.  Production  of  certain  cases 
prepared,  and  opinions  taken  by  the  solicitor,  refused.     Wards  v.  Warde,  94. 

2.  Defendants  W\fe.]  The  defendant,  J.  Taylor,  was  entitled  to  an  annuity  under 
a  will,  subject  to  a  proviso,  that  if  he  attempted  to  charge  or  dispose  of  snch 
annuity,  it  should  be  applied  by  the  executors  for  the  benefit  of  the  said  J.  Taylor 
or  his  wife,  or  such  other  persons  mentioned  in  the  will  as  the  executors  should 
think  fit  A  writ  of  sequestration  having  issued  against  J.  Taylor,  he  assigned  his 
annuity  to  a  trustee  for  the  benefit  of  his  wife.  The  sequestrators  filed  this  bill  to 
set  aside  the  assignment,  allegina|that  it  was  a  fraudulent  arrangement  to  defeat 
their  claims.  The  wife  of  the  defendant,  J.  Taylor,  by  her  answer,  stated  that  the 
object  of  the  assignment  by  J.  Taylor  was  to  effect  a  forfeiture  of  the  annuity,  in 
the  expectation  that  the  executors  of  the  testator  would  apply  it,  or  some  portion 
of  it,  for  the  benefit  of  his  wife,  and  at  the  same  time  to  defeat  the  claims  of  the 
plaintiffs.  She  submitted  that  she  was  not  bound  to  produce  the  documents  and 
communications  which  passed  between  her  and  her  solicitor  relative  to  the  assign- 
ment   The  answer  was  excepted  to  for  insufficiency :  — 

Held,  that  there  was  no  fraud  in  this  transaction ;  that  it  was  one  as  to  which  it  was 
perfectly  lawful  for  a  client  to  ask,  and  for  a  solicitor  to  give,  professional  advice, 
and  the  documents  relating  to  it  were  within  the  admitted  rule  of  privilege.  Ibttett 
v.  Jefferyes,  172. 

3.  Sufficiency  of  Answer.]  The  answer  stated  that  the  defendant  had  documents,  but 
that  they  had  been  procured  since  the  institution  of  this  suit,  and  with  a  view  to  the 
defence,  and  that  the  same  were,  as  defendant  was  advised,  confidential  commu- 
nications, and  for  that  reason  the  defendant  refused  to  set  forth  any  list  of  or  to 
produce  such  documents :  — 

Held  insufficient    Balguy  v.  Broadhurst,  188. 
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PRODUCTION   OP  PAPERS. 
See  Privileged  Communications. 

PUBLICATION. 
See  Copyright. 

RAILWAY  COMPANY'S  ACTS. 

1.  Construction  oft  The  L.  &.  B.  Railway  Company,  under  their  act,  (1833,)  pur- 
chased land  of  Eton  College,  and  in  May,  1846,  paid  the  purchase  money  into  court 
That  act  authorized  the  intermediate  investment  of  such  money  in  the  funds,  but 
was  silent  as  to  the  costs  of  such  investment  By  the  8  &  9  Yict  c.  204,  the  L.  & 
B.  Railway  Company,  and  certain  other  companies,  were  consolidated  and  incorpo- 
rated together  under  the  style  of  the  L.  &  N.  W.  Railway  Company.  By  the  mat 
section,  the  existing  acts  of  the  several  companies  were  repealed,  and  the  companies 
dissolved ;  with  a  proviso  that  such  repeal  should  not  annul  any  purchase,  tec-,  made 
thereunder ;  and  by  section  10,  where  any  sum  of  money  had  been  paid  into  the 
Bank  on  account  of  the  purchase  of  land  by  any  of  the  dissolved  companies,  the 
same  was  to  be  disposed  of  pursuant  to  the  act  under  which  it  had  been  paid  in ; 
and  all  the  provisions  of  the  repealed  act,  in  relation  thereto,  were,  for  the  purposei 
of  this  act,  to  remain  in  full  force,  &c. ;  and  by  section  11,  the  Lands  Clauses  Con- 
solidation Act,  1845,  was  incorporated  with  this  act  The  QPth  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  provided,  that  in  the  case  of  moneys  paid  into  the 
Bank,  under  that  or  the  special  act,  (the  word  "  special "  being  interpreted  by  sect  2 
as  an  act  to  be  afterwards  passed,)  the  costs  of  and  incident  to  an  intermediate 
investment  in  the  funds  should  be  borne  b  v  the  company.  Upon  the  petition  of 
Eton  College  in  1849  for  an  investment  of  the  purchase  money  in  the  funds,  it  was 
held,  that  the  L.  &  N.  W.  Railway  Company  were  liable  to  pay  to  the  petitioners 
the  costs  of  such  intermediate  investment  in  the  terms  of  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845.    Eton  College,  ex  parte,  51. 

2.  Where  the  words  of  a  railway  company's  act  are  capable  or  two  interpretations,  bat 
the  general  intent  of  the  legislature  is  complete  indemnification  to  the  party  whose 
land  is  taken  by  the  company,  the  Court  will  incline  to  that  construction  of  the  words 
which  will  make  them  consistent  with  the  general  intent  lb.  * 

RAILWAY  COMPANY. 
See  Winding-up  Acts.    Costs,  4. 

RECEIVER. 

1.  When  ordered.]  On  a  common  claim,  a  receiver  ordered  at  the  hearing.  Bickford 
v.  Chalker,  113. 

2.  Profits  of  a  Living.]  Where  a  creditor  has  obtained  a  judgment  against  an  incum- 
bent, the  Court  can,  on  a  case  for  a  receiver  being  made,  appoint  a  receiver  of  the 
profits  of  the  living.     Hawkins  v.  OaShareoU,  135. 

See  Sheri*-. 

REDEMPTION. 
See  Principal  and  Surety. 

REGISTRATION,  WHEN  COMPLETE. 
See  Winding-up  Acts,  11. 

SALARY. 
See  Winding-up  Acts,  10. 

a 

SEQUESTRATION. 
See  Contumacy. 

SHAREHOLDERS. 
Liability  of  .] 

See  Winding-up  Acts. 
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SHERIFF. 

Contempt  of  Court]  A  railway  company,  being  greatly  indebted  to  bond  and  simple 
contract  creditors,  made  an  arrangement  with  the  majority,  but  to  which  some  re- 
fused to  accede,  and  one  creditor  by  simple  contract  obtained  a  judgment  On  a 
bill  filed  by  a  bond  creditor  against  the  company  and  other  persons  representing 
several  classes  of  creditors,  a  receiver  and  manager  of  the  company's  effects  was 
appointed  by  consent  and  put  into  possession,  and  a  few  days  after  the  sheriff  levied 
on  behalf  of  the  judgment  creditor.  On  motion  to  commit  the  sheriff  for  contempt 
in  disturbing  the  receiver,  he  justified  his  levy  on  the  ground  that  the  appointment 
of  the  receiver  had  been  collusive,  and  intended  to  defeat  the  judgment:  — 

Held,  that  the  Court  was  bound  to  justify  its  authority,  without  reference  to  the  pro- 
priety or  otherwise  of  the  order  for  a  receiver,  and  to  protect  its  own  officer,  and  the 
sheriff  was  ordered  to  withdraw  from  possession  and  levy  the  costs  of  the  motion. 
The  order  was  made  to  be  without  prejudice  to  any  application  by  the  execution  he 
might  make,  to  be  heard  pro  interesse  suo.  Russell  v.  The  East  Anglian  Rathoay 
Company,  101. 

SOLICITOR  AND  CLIENT. 

See  Privileged  Communications. 

STATUTES  CITED  AND  EXPOUNDED,  &c. 

53  Geo.  3,  c.  127.  Limitations, 181 

2  &   3  Will.  4,  c.   93.  Contumacy,  Sequestration, 201 

3  &    4  Will.  4,  c.   36.  London  and  Birmingham  R.  Co*, 51 

3&   4 Will. 4, c.  104.  Assets, 203 

1&   2Vict      c.110.  Deeds, 90 

2  Vict      c.    11.    Registered  Judgments, 143,158 

7&    8Vict      c.110,8.72.    Deeds, 90 

13  &  14 Vict      c.   60.    Trustee  Act, 199,200,226 

* 

SURETY. 
See  Principal  and  Surety. 

TITHES. 
See  Receiver,  2.    Arbitration  and  Award. 

TRUST. 

1.  The  plaintiff  being  entitled  to  a  legacy  under  a  will,  filed  a  bill  against  the  execu- 
tor for  payment,  and  obtained  a  decree  for  the  amount  due.  The  executor  had 
previously  conveyed  his  property  to  trustees  for  the  benefit  of  his  creditors.  The 
plaintiff,  who  was  no  party  to  that  arrangement,  not  being  able  to  obtain  payment 
under  the  decree,  issued  writs  of  elegit  and  sequestration  against  the  property  of  the 
executor,  and  then  filed  this  bill  against  the  executor  and  the  trustees  of  the  credit- 
ore'  deed,  praying  that  the  deed  might  be  declared  a  voluntary  deed  of  agency,  and 
that  the  trustees  might  be  restrained  from  setting  it  up  against  the  wntq  of  elegit 
and  sequestration,  and  that  the  plaintiff  might  be  declared  entitled,  upon  the  expi- 
ration of  a  year  from  the  first  decree  being  registered,  to  an  equitable  charge  for  the 
amount  decreed  to  be  paid :  — 

Held,  that  the  creditors'  deed  effectually  created  a  trust  for  the  benefit  of  the  creditors, 
which  they  had  a  right  to  insist  upon  being  performed :  and  that  it  was  not  a  mere 
deed  of  agency,  ana  was  irrevocable  as  against  the  creditors.  Mackinnon  v.  Stew- 
art, 158. 

2.  Dividends,]  Party  entitled  to  a  life  interest  in  a  fund  paid  into  Court  under  the 
above  act  allowed  to  apply  for  the  payment  of  the  dividends  to  him  in  formd  pau- 
peris.   Money,  in  re,  188. 

TRUSTEE  PROCESS. 
See  Foreign  Attachment. 

TRUSTEEa 

1.  New  Trustees.'}  When  a. trustee  retires,  and  new  trustees  are  appointed  by  the 
Court  the  retiring  trustee  is  entitled  to  have  the  accounts  taken.  JVbtt  v.  Foster, 
125, 
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2.  New  Trustees — Transfer  of  Stock.]  New  trustees  are  persons  absolutely  entitled 
to  stock  in  the  funds,  within  the  trustee  act,  1850,  and  may  apply  to  the  former 
trustee  for  a  transfer.  On  his  refusal,  the  Court  will  appoint  a  person  to  transfer  is 
his  place.  Difficulty  of  obtaining  a  transfer  of  stock  under  that  act  Russtfft 
Trust,  225. 

See  Lunatic. 

WIPE. 
See  Privileged  Communications,  1. 

WILL. 

1.  Legal  Condition.]  A  testator,  by  a  codicil  to  his  will,  declared  that  in  case  his  daugh- 
ter should  carry  out  her  intention  of  taking  the  veil,  becoming  a  nun,  continuing  to 
reside  in  a  convent,  or  in  any  other  way  associating  herself  permanently  with  any 
Roman  Catholic  establishment  of  that  nature,  she  should  forfeit  all  claim  to,  or  ben- 
efit from,  the  bequest  of  10,0001.  given  her  by  his  will  for  life,  and  afterwards  to  her 
children ;  and  he  thereby,  in  that  case,  revoked  the  said  bequest ;  and  in  order  to 
prevent  any  portion  of  his  property  from  being  appropriated  to  other  purposes  thin 
the  benefit  of  his  family,  he  excluded  his  said  daughter  from  all  reversionary  ad- 
vantages whatever  from  his  said  will.  The  testator's  daughter  having  associated 
herself  with  a  convent  of  nuns  at  Hammersmith,  the  trustees  of  the  will  paid  the 
10,0002.  into  Court  under  the  Trustee  Act  Upon  petition  by  the  daughter,  that  the 
said  sum  might  be  paid  out  for  her  benefit,  it  was 

Held,  that  the  condition  imposed  was  a  lawful  condition,  although  the  will  contained 
no  bequest  over,  and  the  legatee  had  forfeited  all  claim  to  the  legacy.  Petition  dis- 
missed.   Dickson,  in  re,  149. 

2.  Construction.}  A  testator  gave  his  estate  on  trust  to  assign  the  same  between  his 
eight  children,  when  they  should  attain  the  age  of  twenty-one,  and  in  the  mean 
time  to  pay  to  his  wife,  or  otherwise  apply  the  rents  and  proceeds  of  the  respecuVe 
shares,  for  or  towards  their  respective  maintenance  and  education ;  and  there  was  a 
direction  that,  in  case  of  death  under  twenty-one,  the  share,  with  the  accumulations, 
if  any,  should  go  to  the  children  who  did  attain  that  age :  — 

Held,  that  the  mother,  having  maintained  the  children,  was  entitled  to  the  rents  and 
proceeds  without  account    Brown  v.  PauU,  130. 

3.  Construction  —  Next  of  Kin.]  A  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  upon  trust  (after  certain  life  estates)  for  the  heir  at  lav 
of  his  family  then  living,  whosoever  the  same  might  be :  — 

Held,  that  the  next  of  kin  of  the  testator,  according  to  the  Statutes  of  Distribution,  had 
no  interest  under  the  above  gift    TeUow  v.  Athlon,  164. 

WINDING-UP   ACTS. 

1.  Contributory.]  E.  Walstab  had  taken  shares  in  a  company,  and  had  paid  the  de- 
posit, but  had  since  recovered  back  the  deposit  in  an  action  at  law  against  one  of 
the  directors :  — 

Held,  that  she  was  not  liable  as  a  contributory  under  the  Winding-up  Act  ffahbA, 
ex  parte,  170. 

2.  Provisional  Committee-man.]  The  Master  placed  Mr.  Carmichael  on  the  list  of 
contributories  to  a  company,  as  a  provisional  committee-man,  and  as  an  allottee  of 
100  shares: — 

Held,  that  as  the  evidence  was  not  sufficient  to  shpw  that  Mr.  Carmichael  had  bound 
himself  to  take  any  snares,  and  that  he  being  only  in  the  position  of  a  provisional 
committee-man,  who  had  not  authorized  any  expenditure  on  his  behalf,  his  name 
must  be  expunged  from  the  list  of  contributories.    Carmichael,  ex  parte,  66, 

3.  Contributory.]  The  Master  placed  on  the  list  of  contributories  a  person  who  had 
accepted  shares  and  paid  the  deposit  upon  them,  but  had  not  belonged  to  the  FrovJ*" 
ional  committee.  The  company  never  came  actually  into  existence,  owing  to  the 
requisite  amount  of  capital  not  having  been  paid  up.  The  Master's  decision  was 
reversed,  upon  the  ground  that  persons,  by  taking  shares  in  such  a  company,  did  not 
render  themselves  liable  for  any  expenses  incurred  without  their  sanction.  Maw* 
lay,  ex  parte,  61. 

4.  Contributory.]    The  Master  had  placed  the  name  of  Mr.  Clarke  on  the  list  of  con- 
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tributaries,  on  the  ground  that  he  had  allowed  his  name  to  be  advertised  as  one  of 
the  provisional  committee.    Mr.  Clarke  had  taken  no  shares  in  the  company :  — 
Held,  that  a  person  being  one  of  the  provisional  committee  did  not  of  itself  subject 
him  to  any  liabilities,  unless  he  had  authorized  expenses  being  incurred  on  his  be- 
half.   The  Master's  decision  was  reversed.    Clarke,  ex  parte,  69. 

5.  Contributory.]  A  party  took  shares  in  a  joint-stock  company,  paid  deposit  and  calls, 
but  did  not  execute  the  deed.  He  having  neglected  to  pay  a  call,  the  directors,  in 
pursuance  of  a  clause  in  the  deed,  resolved  that  his  shares  were  forfeited,  and  com- 
municated this  resolution  to  him.  The  company  being  ordered  to  be  wound  up,  the 
Master  placed  this  person's  name  on  the  list  of  contributories ;  but,  upon  appeal,  it 
was  declared  that  he  was  not  a  contributory.    BaUy,  ex  parte,  141. 

6.  Contributory.]  The  directors  of  a  joint-stock  company  passed  a  resolution  in 
1840,  to  take  a  number  of  shares  among  them,  and  signed  letters  agreeing  to  take 
them.  One  of  them  signed  a  letter  for  100  shares,  and  on  a  call  being  made  in  the 
following  year,  he  gave  his  promissory  note  for  the  amount  of  the  call.  The  deed 
of  settlement  contained  a  power  for  the  directors  to  buy  shares.  This  party  in 
1842  retired  from  the  direction,  and  applied  to  have  the  100  shares  taken  back, 
which  was  agreed  to,  and  his  letter  of  application,  and  the  promissory  note,  were 
delivered  up  to  him.  An  order  having  been  made  for  winding  up  the  affairs  of  the 
company,  the  Master  placed  this  person's  name  on  the  list  of  contributories  in  re- 
spect to  the  100  shares.  On  appeal,  the  Court  being  of  opinion  that  there  was  no 
evidence  of  fraud  or  unfairness,  ordered  his  name  to  be  taken  off  Cockburn,  ex 
parte,  139. 

7.  Resummons.]  When  the  Master  has  specially  excluded. the  name  of  any  person 
from  the  list  of  contributories  in  respect  of  any  shares,  that  person  cannot  again 
be  summoned  before  "the  Master  in  respect  of  the  same  shares.    Besfs  Case,  197. 

8.  Contributory.]  A  provisional  committee-man  who  has  accepted  shares  is  a  contrib- 
utory.   Sichetfs  Case,  194. 

9.  Contributory.]  The  managing  committee  of  a  company  having  resolved  that  each 
provisional  committee-man  should  be  offered  250  shares,  A.B.,  one  of  that  body,  was 
by  letter  offered  that  number,  which  he  by  letter  accepted,  but  only  100  shares 
were  allotted.    He  did  no  other  act  than  write  to  accept  the  original  offer :  — 

Held,  that  although  the  Court  assumed  he  had  received  a  second  letter,  stating  that 
the  remaining  150  shares  would  be  allotted  if  the  committee  of  management  were 
able  to  effect  it,  he  was  not  a  contributory.    In  re  Barber,  190. 

10.  Salary  of  Cfflicers.]  When  an  insurance  company  was  formed,  it  was  resolved 
that.no  director  of  the  company  should  be  personally  responsible  for  the  salaries  of 
the  officers,  and  that  no  officer  should  obtain  payment  for  his  services  until  a  suf- 
ficient sum  should  have  been  obtained  by  the  funds  of  the  company  for  that  pur- 

"  pose.  It  was  also  agreed  that  the  officers  should  receive  half  their  salaries  until 
such  time  as  it  might  be  convenient  to  the  company  to  pay  the  whole.  Upon  the 
company  being  wound  up,  the  Master  disallowed  the  claim  of  the  secretary  for  sal- 
ary during  the  two  years  he  had  acted  as  such,  and  one  year  afterwards  for  default 
oi  notice:  — 

Held,  that  the  claim  for  the  full  amount  of  salary  for  two  years  only  must  be  allowed. 

.    Cope,  ex  parte,  87. 

11.  Registration]  The  Master,  upon  winding  up  the  Independent  Assurance  Com- 
pany, excluded  certain  shareholders  from  the  list  of  contributories,  on  the  ground 
that  the  requisitions  of  the  statute  7  &  8  Vict  c.  110,  in  regard  to  the  deed  of  in- 
corporation, had  not  been  complied  with  before  £he  certificate  of  complete  registra- 
tion was  obtained :  — 

Hdd,  that  the  certificate  of  the  registrar  was  sufficient  evidence  of  complete  registra- 
tion, although  all  the  requisite  provisions  might  not  have  been  fully  complied  with. 
Bird,  ex  parte,  90. 

See  Common  Law  Index,  Winding-up  Acts. 
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ID*  In  this  index  the  cases  in  the  Ecclesiastical  and  Admiralty  Courts  are  denoted  bf  the 
abbreviations  (bc.)  and  (ad.)    All  other  cases  are  in  the  Common  Iaw  Courts. 


ACTION. 

1.  Against  an  Officer.]  A  messenger  of  the  Court  of  Bankruptcy,  who  takw  the 
goods  of  a  stranger,  though  in  the  bona  fidt  belief  that  they  are  the  goods  of  the 
bankrupt,  which,  by  the  warrant  of  the  Court,  he  is  directed  to  take,  is  not  entitled 
to  the  protection  of  the  12  &  13  Vict  c.  106,  s.  107,  but  is  liable  to  an  action  of 
trespass,  without  there  being  any  demand  of  the  perusal  of  each  warrant  Mmkj 
v.  Stubbs,  392. 

2.  Mining — Right  to  Sub-surface.]  When  the  surface  of  land  belongs  to  one  man. 
and  the  minerals  belongs  to  another,  no  evidence  of  title  appearing  to  regulate  or 
qualify  their  rights  of  enjoyment,  the  owner  of  the  minerals  cannot  remove  them 
without  leaving  support  sufficient  to  maintain  the  surface  in  its  natural  state.  The 
owner  of  the  surface  close,  while  unincumbered  by  buildings  and  in  its  natural  state, 
is  entitled  to  have  it  supported  by  the  subjacent  mineral  strata ;  and  if  the  surftee 
subsides  and  is  injured  by  the  removal  of  these  strata,  although  the  operation  of  re- 
moval may  not  have  been  conducted  negligently,  nor  contrary  to  the  custom  ct  the 
country,  the  owner  of  the  surface  may  maintain  an  action  against  the  owner  of  the 
minerals  for  the  damage  sustained  by  the  subsidence.    Humphries  v.  Brogden,  94L 

3.  Replevin  against  Magistrates.]  An  action  of  replevin  may  be  maintained  agin* 
magistrates  alone  who  issue  a  warrant  of  distress  against  the  goods  of  a  party.  Am 
v.  Johnson,  418. 

ADMINISTRATION. 

1.  Revocation  of]  Administration  was  granted  describing  the  deceased  as  a  widower; 
the  administration  was  revoked  on  its  being  discovered  he  had  left  a  widow,  wto 
had  been  before  his  death,  and  still  was,  resident  in  New  Zealand,  /ft  the  Goods  ff 
Edwards,  (ec.)  623. 

2.  Executor  ae  son  Tort.]  The  act  of  an  executor  de  son  tort  is  good  against  the  true 
representative  of  the  deceased  only  where  it  is  lawful,  and  such  an  act  as  the  trac 
representative  was  bound  to  perform  in  the  due  course  of  administration.  Bw&$ 
v.  Barber,  506. 

3.  Residuary  Legatee.]  Administration  granted,  although  there  was  a  residuary  legatee 
living,    fn  the  Goods  of  Cutler,  (ec)  628. 

4.  Residuary  Legatee.]  A  residuary  legatee  has  no  right  to  a  grant  of  administration, 
while  the  executor  of  the  former  executor  is  living  and  represents  the  origin*!  tv- 
tator.    Ai  the  Goods  of  Beer,  (ec.)  631. 

AFFIDAVIT. 
See  Probable  Cause. 

AGREEMENT. 
See  Pleading.    Stamp. 

ALTERATION  OF  CONTRACT. 
When  a  discbarge  of  a  surety.    Bonar  v.  Macdonald,  h 

ANNUITY. 
See  Fraudulent  Grant. 
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APPEAL. 
See  Practice. 

ARBITRATION   AND  AWARD. 

1 .  Attorney's  Lien  on  an  Award.']  A  cause  and  all  matters  in  difference  had  been 
referred  to  an  arbitrator,  the  costs  of  the  cause  to  abide  the  event.  The  arbitrator 
found  for  the  defendant,  as  to  the  cause,  and  as  to  the  matters  in  difference  awarded 
3032.  159.  to  the  plaintiff,  to  be  paid  at  the  same  time  and  place  at  which  the  plain- 
tiff was  to  pay  tne  costs  of  the  action ;  and  the  defendant  did,  at  the  appointed 
time  and  place,  pay  the  sum  awarded  to  the  plaintiff's  attorneys,  minus  180/.,  the 
amount  of  the  costs  of  the  action,  but  refused  to  pay  the  residue  unless  the  plaintiff 
paid  the  costs  of  the  action. 

The  plaintiff  having  become  bankrupt  after  the  making  of  the  award,  the  Court  dis- 
charged a  rule  calling  upon  the  defendant  to  pay  the  balance  of  the  sum  awarded 
to  the  plaintiff's  attorneys,  who  had  a  lien  against  the  plaintiff  for  more  than  the 
amount  awarded,  for  costs  incurred  by  them  in  the  prosecution  of  the  reference. 
Dunn  v.  West,  325. 

Where  an  arbitrator  has  awarded  a  sum  to  be  paid  to  A,  in  respect  of  matters  in  dif- 
ference between  him  and  B,  and  the  costs  of  the  action  (a  smaller  sum)  to  be  paid 
to  B  at  the  same  time  and  place,  the  Court  has  no  jurisdiction  to  order  B  to  pay 
the  whole  sum  awarded  to  A  to  A's  attorney  on  account  of  his  lien  for  A's 
costs,  lb. 

2.  When  Judgment  may  be  rendered  upon  Award.]  Where  the  cause  and  all  matters  in 
difference  were  referred  by  order  of  nisi  prxus,  and  the  costs  of  the  cause  were 
to  abide  the  event,  and  the  arbitrator  found  that  there  was  no  other  matter  in  differ- 
ence than  the  subject  matter  of  the  action,  and  ordered  a  verdict  to  be  entered  for 
the  plaintiff,  the  Court  refused  to  allow  the  plaintiff  to  sign  judgment  and  tax  the 
costs  before  the  expiration  of  the  term  after  the  award  was  made,  and  within  which 
the  defendant  might  move  to  set  the  award  aside.    Jones  v.  hes,  382. 

3.  Appointment  of  Arbitrator.]  An  injury  having  been  done  to  the  premises  of  B.  by  the 
tunnel  of  a  railway  company,  for  which  the  company  refused  compensation,  B. 
served  them  with  a  notice  under  the  Lands  Clauses  Act,  8  &  9  Vict  c.  18,  dated 
the  5th  of  December,  requiring  them  to  appoint  an  arbitrator  on  their  behalf,  and 
stating  that  it  was  his  intention  to  appoint  S.  D.  M.  his  arbitrator,  and  that  if  within 
fourteen  days  after  the  notice  the  company  failed  to  appoint  an  arbitrator  for  them, 
he  would  appoint  the  said  S.  D.  M.  to  act  for  both  parties.  The  company  having 
refused  to  refer  the  matter  to  arbitration,  B.,  on  the  1st  of  January  following,  served 
them  with  a  notice,  which,  after  reciting  that  B.  had  appointed  the  said  S.  D.  M.  his 
arbitrator,  stated  that  he  then  appointed  the  said  S.  D.  M.  to  act  as  arbitrator  on 
behalf  of  both  parties.  S.  D.  M.  having  awarded  a  sum  of  money  to  be  paid  by 
the  company  to  B.,  a  rule  was  obtained  by  B.  for  the  company  to  pay  the  amount, 
and  a  cross-rule  was  obtained  by  the  company  to  set  aside  the  award  on  the  ground 
stated  in  the  rule,  that  the  arbitrator  had  awarded  respecting  matters  over  which  he 
had  no  jurisdiction. 

Semite,  first,  that  no  valid  appointment  of  an  arbitrator  to  act  for  B.  had  been  made  by 
him,  and  that  this  objection  to  the  award  had  been  sufficiently  pointed  out  by  the 
rule,  but  the  Court  under  the  circumstances  discharged  both  rules.  Bradley  v.  The 
London  and  North-western  Railway  Company,  411. 

4  Award  de  Premissis.]  A  cause  and  all  matters  in  difference  between  the  parties 
were,  by  a  judge's  order  after  issue  joined,  referred  to  an  arbitrator,  who  recited  the 
order  of  reference,  and  made  his  award  "of  and  concerning  the  premises  so  referred 
as  aforesaid:" — 

Held,  that  the  award  was  final,  although  the  arbitrator  had  not  in  express  terms  adju- 
dicated upon  a  matter  submitted  to  him.     Creswiek  v.  Harrison,  384. 

5.  Attachment  to  enforce  Award.]  The  plaintiff  having  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  he  should  not  pay  a  sum  of  money,  pursuant  to  the 
award,  the  Court,  being  of  the  opinion  that  it  was  not  a  case  in  which  they  would 
have  granted  an  attachment,  discharged  the  rule.  lb. 

Semble,  the  1  &  2  Vict  c.  110,  s.  18,  was  intended  to  apply  to  rules  made  according  to 
the  then  existing  practice  of  the  Courts,  and  not  to  introduce  a  new  practice  of 
making  rules  such  as  that  sought  to  be  made  absolute  in  the  present  case.  lb. 

The  case  of  Gyde  v.  Boucher,  5  DowL  127,  doubted,  lb. 

vol.  i.  59  ^ 
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ARREST. 

Shooting  at  a  felon  by  a  Constable.]  A  constable,  who  was  employed  to  guard  a  copse 
from  which  wood  nad  been  stolen,  and  who  for  this  purpose  carried  a  loaded  gun, 
saw  a  man  come  out  of  the  copse  carrying  some  wood ;  the  constable  called  to  aim 
to  stop,  but  instead  of  doing  so  the  man  ran  away,  whereupon  the  constable  fired 
and  wounded  him  in  the  leg.  The  constable  was  afterwards  indicted  for  shooting 
at  the  man  with  intent  to  do  grievous  bodily  harm ;  and  on  the  trial  it  was  proved 
that  the  stealing  of  the  wood  by  the  man  who  had  been  wounded  amounted  to 
felony :  — 

Held,  that  the  constable  was  properly  convicted  of  shooting  with  intent  to  do  grievous 
bodily  harm,  as,  at  the  time  he  fired,  the  fact  that  a  felony  had  been  committed  was 
unknown  to  him.    Regina  v.  Dadson,  566. 

ARREST   OF  JUDGMENT. 

See  Easement. 

ASSAULT. 

Sexual  Connection  by  Fraud]  Where  a  medical  practitioner  had  sexual  connection  with 
a  female  patient  of  the  age  of  fourteen  years,  who  had  for  some  time  been  receiv- 
ing medical  treatment  from  him :  — 

Held,  that  he  was  guilty  of  an  assault,  the  jury  having  found  that  she  was  ignorant 
of  the  nature  of  the  defendant's  act,  and  made  no  resistance,  solely  from  a  bona  fide 
belief  that  the  defendant  was  (as  he  represented)  treating  her  medically,  with  a  view 
to  her  cure.    Regina  v.  Case,  544. 

Semble,  that  the  prisoner  might  have  been  indicted  for  rape.  lb. 

ATTACHMENT. 
See  Arbitration  and  Award,  5. 

ATTORNEY. 

Readtnission.]  It  is  not  necessary  for  an  attorney  who  has  ceased  to  take  oat  his 
certificate  for  a  year  previous  to  the  passing  of  the  statute  6  &  7  Vict  c.  73,  to 
apply  to  be  readmitted  as  an  attorney,  on  his  desiring  to  practice  again.  It  k  suf- 
ficient for  him  to  obtain  a  rule  to  renew  his  certificate.    Howard,  ex  parte,  964. 

See  Practice. 

ATTORNEY  AND  COUNSELLOR. 
See  Solicitor. 

AUCTION. 
See  Distress. 

AUTREFOIS  ACQUIT. 

There  can  be  no  plea  of  autrefois  acquit,  where  there  is  no  judgment  on  the  record, 
in  the  former  trial.    Jervis,  C.  /.,  in  Regina  v.  Reid  $•  others,  595. 

BAIL. 
See  Practice. 

BANKRUPT. 
See  Probable  Cause. 

BAPTISM. 

1.  Regeneration.]  A  clerk,  in  his  examination  previous  to  institution  by  the  diocessa, 
stated  that  he  did  not  hold  the  doctrine  that  every  infant  is  absolutely  and  uncon- 
ditionally regenerated  by  the  Holy  Spirit  in  and  by  water  baptism  duly  administered; 
and  the  diocesan  refused  to  institute  him  by  reason  of  his  unsoundness  in  doctrine  :— 

Held,  that  the  diocesan  was  justified  in  so  refusing.  Gorham  v.  Bishop  of  £wfer, 
(bc.)  601. 

8.  Regeneration.]    The  doctrines,  that  baptism  is  a  sacrament  generally  necessary  to 
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nidation,  but  toat  the  grace  of  regeneration  does  not  so  necessarily  accompany  the 
act  of  baptism  that  regeneration  invariably  takes  place  after  baptism ;  that  baptism 
is  an  effectual  sign  of  grace,  by  which  God  works  invisibly  in  us,  but  only  in  such 
as  worthily  receive  it,  in  whom  alone  it  has  a  wholesome  effect ;  that,  without  refer- 
ence to  the  qualification  of  the  recipient,  baptism  is  not  in  itself  an  effectual  sign 
of  grace ;  that  infants  baptized,  and  dying  before  actual  sin,  are  certainly  saved, 
but  that  in  no  case  is  regeneration  in  baptism  unconditional,  —  are  not  contrary  or 
repugnant  to  the  doctrine  of  the  Church  of  England.  Gorham  v.  Bishop  of  Exeter, 
19.  ' 

BASTARDY. 

Inability  of  a  Soldier  for  Disobeying  Order  of  Maintenance.]  A  soldier  is  liable  to  an 
indictment  for  disobeying  an  order  of  Justices  requiring  him  to  pay  for  a  mainte- 
nance of  a  bastard  child,  notwithstanding  the  provisions  of  the  52d  section  of  the 
Mutiny  Act,  such  an  indictment  being  "  a  criminal  matter  "  within  the  exception  in 
that  statute.    Regina  v.  FerraU,  575. 

BILL   OP  EXCHANGE. 

1.  Indorsement  —  Delivery  for  a  Special  Purpose.]  A,  being  the  payee  and  holder  of  a 
bill  of  exchange,  wrote  his  name  upon  it,  and  gave  it  to  B  for  the  purpose  of  getting 
it  discounted.  B  never  paid  A  any  money  in  respect  of  the  bill,  but  kept  it  until  it 
was  overdue,  when  he  delivered  it  to  C  without  receiving  any  value  for  it :  — 

Held,  that  there  was  no  indorsement'by  A  to  B. 

QiuEre,  whether  there  was  any  indorsement  by  B  to  C.    Lloyd  v.  Howard,  U37. 

2.  Liability  of  Acceptor.]  A  person  who  accepts  a  bill  addressed  to  himself  and  others 
is  individually  liable.     Owen  v.  Van  Uster,  396. 

3.  •Acceptance.]  Where  a  bill  was  addressed  to  a  mining  company,  and  accepted  by  the 
defendant  as  manager,  and  it  was  shown  that  he  and  three  others  had  agreed  to  form 
the  company,  and  that  the  mine  had  been  worked  on  the  footing  of  that  argument:  — 

Held,  that  the  defendant  was  individually  liable  on  the  bill  as  a  member  of  the  com- 
pany, lb. 

4.  The  case  of  Vice  v.  Lady  Jhison,  7  B.  &  C.  409 ;  s.  c.  6  Law  J.  Rep.  K.  B.  24, 
commented  upon.  lb. 

5.  Indorsement  for  special  Purpose.]  The  drawer  of  a  bill  of  exchange  which  had  been 
accepted,  wrote  his  name  across  the  back  of  the  bill,  and  delivered  it  to  A  to  get 
discounted ;  who,  instead  thereof,  while  the  bill  was  running,  deposited  it  with  B 

'  as  security  for  money  advanced  to  himself,  without  fraud  on  the  part  of  B:  — 
Held,  that  this  was  a  valid  indorsement  of  the  bill  by  the  drawer  to  B.    Palmer  v. 
Richards,  529. 

BOND. 

See  Bottomry.  # 

BOTTOMRY. 

A  British  ship,  upon  which  a  bottomry  bond  had  been  taken,  payable  on  the  ship's 
arrival  in  England,  was  sold  by  the  master,  as  unseaworthy,  at  public  auction,  and 
with  the  consent  of  the  British  consul,  at  Bahia,  to  a  foreigner,  who  repaired  her, 
changed  her  name,  and  sent  her  to  England.  There  was  no  evidence  of  notice  of 
the  bond  having  been  given  at  the  sale :  — 

Held,  that  the  ship  was  still  subject  to  the  bond.    The  Catharine,  (ad.)  679. 

Bond  good  against  Cargo.]  The  master  of  a  Swedish  ship  took  up  money  on  bottomry, 
in  Sweden,  on  the  ship,  freight,  and  cargo.  The  owners  of  the  cargo  were  British. 
The  sum  borrowed  amounted  to  390/.  No  appearance  was  given  for  the  owners  of 
the  ship,  which  was  sold  under  decree  for  a  sum  less  than  that  due  on  the  bond. 
No  notice  was  given  to  the  owners  of  the  cargo,  but  the  shipper  was  applied  to, 
and  refused  to  advance  the  money.  The  master  made  no  attempt  to  tranship  the 
cargo:  — 

Held,  that  the  bond  was  good  against  the  cargo.    Tht  Bonaparte,  (ad.)  641. 

BOROUGH  RATES. 

The  council  of  the  borough  of  Lichfield,  before  making  a  borough-rate,  made  an 
estimate  pursuant  to  5  &  6  Will.  4,  c.  76,  a,  92,  in  which  was  included  an  item  of 
1051 14*.  lOtf.  in  respect  of  three  years  arrears  of  salary  awarded  to  a  former  town 
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clerk  as  compensation  for  his  discharge.  The  same  party  having1  also  recovered 
against  the  town  council  467/.  for  damages  and  costs,  and  threatening  executiaB 
against  the  corporation,  received  payment  for  that  amount  from  the  attorney  for  the 
council,  who  intended  to  charge  it  to  the  council  as  a  disbursement,  bat  had  not 
delivered  his  bill  of  costs.  In  respect  of  the  sum  of  467/.  and  the  attorney's  bill  of 
costs,  the  sum  of  8O0L  was  introduced  into  the  estimate.  The  council  afterwards 
made  a  borough-rate,  including  the  above  sums. 

At  a  meeting,  which  was  not  public,  the  borough  council  made  an  order  which  (directed 
the  overseers  of  certain  parishes  within  the  borough  to  pay  the  proportions  assessed 
upon  their  parishes  out  of  the  poor-rates  made  ana  collected ;  and  they  also  issued  a 
warrant  to  their  treasurer,  commanding  him  within  100  days  from  the  date  thatsf 
to  demand  from  the  overseers  the  said  proportions.  The  treasurer  made  his  precept 
to  the  overseers,  requiring  them  within  100  days  after  the  receipt  thereof  to  pay  the 
proportions  out  of  the  poor-rates  made  and  collected  or  to  be  made  and  collected.  The 
plaintiff  an  overseer,  not  having  paid  the  proportions  assessed  on  bis  pariah,! 
warrant  was  issued  by  the  defendants,  being  the  mayor  and  justices  of  Lichfield, 
commencing  thus  :  "  Borough  and  city  of  Lichfield."  The  warrant  then  directed 
certain  parties  to  levy  the  sum  of  77/.  16*.  H<L  by  distress  of  the  plaintiff's  goods, 
and  provided  that  u  if  within  the  space  of  6ve  days  next  after  such  distress  by  yoo 
taken  the  sum  of  77/.  16*.  lid  shall  not  be  paid,  that  then  you  do  sell  the  said  goods.9 
u  Given  under  our  hand  and  seal,  and  under  the  corporate  seal  of  the  said  borough 
city.  T.  T.  (l.  s.)  M.  B.  M.  (l.  s.)  justices  of  the  said  borough  and  city.  (Corpon- 
tion  seal.)  Thomas  Johnson,  Mayor"  The  defendant,  Johnson,  was  not  stated  in 
the  body  of  the  warrant  to  be  mayor  of  the  borough:  — 

Held,  first,  that  a  borough-rate  need  not  be  made  in  public.  Secondly,  that  as  the  rate 
was  good  upon  the  face  of  it,  even  although  it  might  be  retrospective  in  fact,  (which, 
semhTt,  it  was  not,)  no  advantage  could  be  taken  of  that  circumstance  as  against  the 
defendants.  Thirdly,  that  the  warrant  was  not  bad  by  reason  of  its  directing  the 
sum  to  be  paid  out  of  the  rates  to  he  made  and  collected;  nor,  fourthly,  in  directing 
the  overseers  to  pay  the  sum  within  100  days  after  the  receipt  of  the  warrant  Fifthly, 
that  it  sufficiently  appeared  from  the  warrant,  that  one  of  the  defendants  was  mayor 
of  the  borough  at  the  time  of  making  the  warrant  Sixthly,  that  the  warrant  of 
distress  appeared  to  have  been  made  within  the  jurisdiction  of  the  mayor  and  jus- 
tices. And,  lastly,  that  the  warrant  was  not  bad,  under  the  27  Geo.  2,  c.  20,  in  not 
fixing  the  time  at  which  the  sale  of  the  plaintiff's  goods  was  to  terminate,  Jones  v. 
Johnson,  418. 

CASE. 
See  Easement. 

CASES  DOUBTED,  APPROVED,  &c. 

Barnetv.  Vincent,  5  Moore,  Pri.  C.  C.  201,  considered, ©9 

Bartlett  v.  Pentland,  1  B.  &  Ad.  704,  in  part  overruled, 357 

Bird  v.  Higginson,  5  Ad.  &  El.  83,  affirmed, 388 

Boorman  v.  Brown,  3  Q,.  B.  Rep.  509,  explained, 333 

Clarke  v.  AUalt,  4  Com.  B.  Rep.  335,  affirmed, 388 

Edwards  v.  Mathews,  11  Jurist,  398,  affirmed, 444 

Gyde  v.  Boucher,  5  Dowl.  P.  C.  127,  doubted, 384 

Howell  v.  Rodbard,  4  Exch.  Rep.  309,  overruled, 388 

Huckman  v.  Fermit,  3  M.  &  W.  505,  explained, 444 

Imray  v.  Magnay,  11  M.  &  W.  267,  doubted, 260 

Kmning,  ex  parte,  4  Com.  B.  Rep.  507,  affirmed, 359 

Perry  v.  Skinner,  2  M.  &  W.  471,  doubted, 341 

Vice  v.  Lady  Anson,  7  B.  &  C.  409,  commented  upon, 396 

Washhourn  v.  Burrows,  1  Exch.  Rep.  107,  affirmed, 440 

Wild  v.  Harris,  7  Com.  B.  Rep.  999,  affirmed, 409 

CAUTIONER& 
See  SuaETrES. 

CERTIFICATE. 
See  Costs. 
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CERTIORARI. 
See  Practice. 

CHURCH  OF  ENGLAND— DOCTRINES  OF. 

See  Baptism. 

COLLISION. 

1.  Pilot  —  Interference  of  Master  and  Crew.]  A  ship  under  sail,  nod  in  charge  of  a 
licensed  pilot,  in  running  through  the  Downs  on  a  dark  night,  came  into  collision 
with  a  ship  at  anchor :  — 

Held,  first,  that  where  a  pilot  is  taken  on  board,  it  is  his  duty,  and  not  that  of  the 
master,  to  determine  where,  and  whether  or  not,  the  ship  shall  be  brought  up.  The 
Lochlibo,  (ad.)  65-1. 

2.  Secondly,  interference,  as  distinguished  from  suggestion,  is  the  doing  that  which 
the  pilot  alone  ought  to  have  done.  lb. 

3.  Thirdly,  a  hail  from  any  of  the  crew  on  the  look-out  to  alter  the  helm,  if  such  ad- 
vice be  adopted  by  the  pilot  as  a  proper  measure  iu  his  own  judgment,  will  exoner- 
ate the  owners ;  otherwise  if  the  advice  be  adopted  by  the  pilot  unthinkingly,  and 
on  the  mere  report  of  the  look-out  lb. 

4.  Rule  of  Navigation  —  Pleading  Jj  The  general  rule  of  navigation,  where  two  ves- 
sels are  close-hauled  and  nearuig  one  another,  is,  that  the  one  on  the  port  tack 
should  give  way,  and  the  one  on  the  starboard  tack  keep  her  luff;  but  this  rule  will 
not  excuse  the  vessel  on  the  starboard  tack  not  taking  other  measures  to  prevent  a 
collision,  if  circumstances  render  them  necessary.    The  Lady  Anne,  (ad.]  670. 

5.  The  pleadings  should  state  the  cause  of  the  collision  as  accurately  ana  distinctly 
as  possible,  leaving  nothing  to  inference,  lb. 

See  Freight. 

COMPANY. 
See  Practice. 

CONFESSIONS. 
See  Evidence. 

CONSIDERATION. 
See  Guaranty.    Marriage. 

CONSPIRACY. 

Attempt  to  seduce  a  IbnaUJ]  The  prisoners  induced  the  prosecutrix,  a  girl  of  fifteen 
years  of  age,  who  had  left  her  place  as  a  servant,  to  go  to  their  house,  one  of  them 
pretending  that  she  had  known  the  deceased  parents  of  the  prosecutrix,  and  saying 
that  she  would  keep  her  until  she  got  a  place,  and  that  they  both  would  assist  her 
in  getting  one.  The  prisoners  were  women  of  bad  character,  and  the  place  where 
they  resided  was  a  house  of  ill  fame.  It  was  false  that  they  or  either  of  them  had 
known  the  parents  of  the  prosecutrix,  and  they  took  no  step  whatever  to  get  her  a 

Slace,  but  urged  her  to  have  recourse  to  prostitution.  They  introduced  a  man  to 
er,  and  attempted,  by  persuasion,  and  holding  out  prospects  of  money,  to  iflduce 
her  to  consent  to  illicit  connection  with  him.  The  prosecutrix  refused  to  consent, 
and  declared  her  intention  of  quitting  the  house ;  the  prisoners  refused  to  give  her 
her  clothes,  and  slie  left  without  them :  — 
Hcla\  that  the  prisoners  were  rightly  convicted  of  a  conspiracy  under  stat.  12  &  13 
Vict  c  76 ;  and  that  they  mignt  have  been  indicted  for  the  offence  at  common  law. 
Begina  v.  Mean  and  Chalk,  581 . 

CONSTRUCTION. 
See  Devise.    Contract.    Guaranty. 
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CONTEMPT. 
See  The  Bure,  (ad.)  674. 
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CONTRACT. 

1.  Construction  of.]  The  first  count  of  the  declaration  averred  that  the  plaintiffs  C. 
and  S.,  being  tenants  to  H.  of  certain  chambers,  at  a  certain  rent,  payable  quarterly, 
underlet  them  to  the  defendant,  who  undertook  to  pay  the  said  rent  to  H.,  and 
agreed  that  if  he  did  not  do  so,  he  would  indemnify  the  plaintiffs  in  respect  thereof 
and  that  the  defendant  did  not  pay  the  rent  to  H.,  nor  indemnify  the  plaintiffs: — 

Held,  that  whether  the  contract  meant  that  the  defendant  was  to  pay  to  H.  the  rent 
due  from  the  plaintiffs  to  H.,  or  to  pay  the  rent  under  the  demise  from  the  plaintiffs, 
the  promise  of  the  defendant  to  pay  did  not  extend  beyond  the  term  af  his  own 
tenancy.    Smith  v.  Lovell,  374. 

2.  Construction  q/T|  The  defendant  being  the  owner  of  a  ship,  inserted  the  following 
advertisement  in  the  Skipping  Gazette :  "  The  fine  teak-built  bark  Intrepid,  A  1, 
2864  tons  register,  built  under  particular  inspection  at  Coringa,  in  1842,  of  the  best 
materia],  shins  without  ballast,  carries  a  good  cargo,  has  a  poop,  and  excellent 
height  between  decks,  and  is  well  adapted  for  a  passenger  ship ;  length  91  5-10 
feet,  breadth  22  feet  8  inches,  depth  16  feet  8  inches ;  now  lying  at  the  St.  Katha- 
rine Docks.    For  inventories  and  further  particulars  apply  to  J.  3.  Arnold,  3  Clem- 

.  ent*s  Lane,  Lombard  Street." 

The  plaintiff  having  seen  the  ship,  entered  into  a  written  agreement  to  buy  her,  u  as 
she  now  lays  in  the  St  Katharine  Docks,  agreeably  to  the  inventory  annexed.9 
This  document  commenced  thus :  "  For  sale  by  private  contract  the  fine  teak-built 
bark,  Intrepid?  &c,  pursuing  the  terms  of  the  advertisement  down  to  the  words 
M  St  Katharine  Docks.'9  Then  followed  this  statement :  "  Hull,  masts,  standing 
and  running  ringing,  with  all  faults  as  they  now  lie."  Under  this  was  the  word 
"  inventory,  which  was  followed  by  a  list  of  the  ship's  stores  and  tackle ;  and  the 
document  concluded  with  these  words :  "  The  vessel  and  her  stores  to  be  taken 
with  all  faults  as  they  now  lie,  without  any  allowance  for  deficiency  in  length, 
height,  quantity,  quality,  or  any  other  defect  or  error  whatever.  For  inventories 
and  further  particulars  apply  to  J.  H.  Arnold,  3  Clement's  Lane,  Lombard  Street, 
London." 

The  defendant  signed  his  name  to  this  inventory,  opposite  to  the  list  of  the  ship's 
stores.  The  vessel  proved  not  to  be  teak-built,  nor  of  class  A  1,  nor  adapted  for  a 
passenger  ship :  — 

Held,  that  the  contract  of  sale  incorporated  the  whole  of  the  above  document,  and 
not  merely  the  list  of  stores  headed  "  inventory."    Taylor  v.  Bullen,  472. 

3.  Condition  precedent]  A  building  contract  between  A  and  B  contained  a  proviso 
that  the  payments  thereby  agreed  to  be  made  by  B  should  only  be  due  provided  the 
certificate  of  the  surveyor  of  B,  for  the  time  being,  should  first  be  obtained  A 
having  sued  in  indebitatus  assumpsit  for  the  balance  alleged  to  be  due : — 

Held,  that  under  the  general  issue,  the  absence  of  the  certificate  was  a  good  answer  to 
the  action,  and  that  the  plaintiff  was  not  at  liberty  to  show  that  it  was  withheld 
fraudulently  and  in  collusion  with  the  defendant    JmLner  v.  Fields  531. 

See  Marriage. 

COPYRIGHT. 
See  Patent. 

COSTS. 

1.  Setoff  of  Costs.]  The  rule  of  Hil.  2  Will.  4,  s.  93,  only  applies  to  cases  in  which 
the  Court  has  a  discretion  to  allow  costs  or  damages  of  different  actions  to  be  set 
off  against  each  other,  and  where  there  has  been  an  application  »to  allow  such  set* 
off.    Dunn  v.  West,  335. 

2.  Upon  Issue  found  for  Plaintiff.]  To  a  declaration  in  assumpsit  the  defendant 
pleaded  sixteen  pleas ;  the  plaintiff  took  issue  on  fifteen,  and  demurred  to  the  six- 
teenth, which  went  to  the  whole  cause  of  action.  The  fifteen  issues  were  tried,  and 
found  for  the  plaintiff;  but  judgment  was  afterwards  given  for  the  defendant  on  the 
demurrer: — 

Held,  that  the  plaintiff  was  entitled,  under  the  4  Ann.  c.  16,  a.  5,  to  the  costs  of  those 
issues ;  overruling  Partridge  v.  Gardner,  and  Howell  v.  Rodbard,  4  Exch.  R.  303, 
309;  affirming  Bird  v.  Higginson,  5  Ad.  &  EL  83;  and  Clarke  v.  Matt,  4  Con. 6. 
R.335.    Callander  v.  Howard,  388. 
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3.  Certificate  —  When  to  be  granted.]  A*  certificate  to  deprive  the  plaintiff  of  costs 
under  the  the  43  Eliz.  c.  6,  s.  2,  is  inoperative  if  granted  after  final  judgment,  and 
it  makes  no  difference  that  at  the  time  of  granting  the  certificate  die  amount  of 
costs  has  not  been  inserted  in  the  judgment  book.    Lyons  v.  Hyman,  407. 

4.  Adjudication  upon  Affidavits.]  Where  the  defendant's  affidavits,  on  a  motion  for  a 
suggestion  under  the  County  Courts  Act  to  deprive  the  plaintiff  of  costs,  stated 
that  the  resideuce  of  the  plaintiff  was  within  twenty  miles  of  that  of  the  defendant, 
and  that  the  cause  of  action  rose  wholly  within  the  jurisdiction  of  the  County  Court 
of  B.,  which  facts  were  denied  by  the  affidavit  of  the  plaintiff  the  Court  refused  to 
determine  those  questions  on  affidavits,  and  directed  a  suggestion  to  be  entered. 
Lewis  v.  Forsyth,  464. 

5.  Upon  Writ  of  Error.]  If  the  plaintiff  below  recovers  judgment  by  default,  and 
the  defendant  below  after  payment  of  the  debt  and  costs  sues  out  a  writ  of  error  on 
which  the  former  judgment  is  affirmed  in  the  Court  of  Exchequer  chamber,  the 
plaintiff  below  is  not  entitled  to  his  costs  in  error  under  the  stat  3  Hen.  7,  c.  10,  as 
he  has  not  been  delayed  in  the  execution  of  his  judgment  Sutherland  v.  Mills, 
469. 

6L  Certificate  for.]  A  party  who  sues  in  a  Superior  Court  for  a  sum  exceeding  20L, 
but  in  consequence  of  the  proof  of  part  payments  recovers  a  verdict  for  less  than 
that  amount,  will  be  deprived  of  his  costs  by  the  County  Court  Act,  9  &  10  Vict 
c.  95,  s.  129,  unless  the  Judge  by  whom  the  cause  is  tried  certifies  that  the  action 
was  fit  to  be  brought  in  a  Superior  Court    Turner  v.  Berry,  501. 

7.  Affidavit  to  deprive  Plaintiff  of]  An  affidavit  for  a  suggestion  to  deprive  a  plain- 
tiff of  costs  under  the  County  Courts  Act,  9  &  10  Vict  c.  95,  s.  128,  129,  stated 
that  at  the  time,  &c,  the  plaintiff  was  residing  and  carrying  on  his  business  at  A, 
within  the  jurisdiction  or  the  County  Court  of  B,  and  tne  defendant  was  residing 
and  carrying  on  his  business  at  C,  within  the  jurisdiction  of  the  County  Court  of  D, 
and  that  the  plaintiff  "  did  not  dwell  more  than  twenty  taHeafrom  the  defendant : " — 

Held  insufficient,  as  not  showing  that  the  parties  dwelt  within  twenty  miles  of  each 

other.    i2oom  v.  Cottam,  504. 
The  case  of  Haykr  v.  Fish,  6  Com.  B.  Rep.  568 ;  12  Jur.  1004,  disapproved,  lb. 

8.  Affidavit.]  A  Judge's  order  for  allowing  costs  to  a  plaintiff  under  the  County  Court 
Extension  Act,  13  &  14  Vict  c.  61,  may  be  made  on  a  statement  of  the  facts 
necessary  to  bring  the  case  within  the  statute,  without  affidavit,  if  that  statement  is 
not  disputed  by  the  opposite  party.     Power  v.  Jones,  512. 

COUNTERFEITING. 

Uttering  and  putting  off.]  The  prisoner,  in  payment  for  some  goods  at  a  shop,  put 
down  on  the  counter  a  counterfeit  shilling.  The  shopman  took  it  up  and  said  that 
it  was  bad.    The  prisoner  then  quitted  the  shop,  leaving  the  coin  there :  — 

Held,  that  the  prisoner  had  "  uttered  and  put  off"  the  counterfeit  shilling  within  the 
meaning  of  the  statute.    Begina  v.  Welch,  588. 

COVENANT. 
See  Landlord  and  Tenant. 

DAMAGES. 

Freight  liable  for.]  The  whole  of  the  freight,  without  any  deductions,  due,  or  to 
grow  due,  for  and  during  the  voyage  which  may  be  in  prosecution  or  contracted  for 
at  the  time  of  the  happening  of  loss  or  damage  by  collision,  is  liable  to  answer  for 
or  make  good  such  loss  or  damage.    The  Benares,  (ad.)  637. 

DELIVERY  FOR  A  SPECIAL  PURPOSE. 
See  Bill  of  Exchange. 

DERELICT. 
See  Salvage. 

DESCRIPTION. 
See  Contract.    Warranty. 
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DEVISE. 

Construction.]  Words  of  descrfytion  following  a  general  devise  will  not  be  construed 
as  restrictive,  where  the  effect  of  doing  so  would  be  to  render  the  general  devise 
inoperative,  and  where  they  may  be  rejected  as  a  false  demonstration.  Dot  d. 
Campion  v.  Carpenter,  307. 

DISTRESS. 

1.  When  Goods  are  not  liable  to.]  Goods  sent  to  an  auctioneer  to  be  sold  in  a  room 
hired  by  him  from  one  who  has  no  authority  to  let  it,  are  privileged  from  distress 
while  they  are  in  that  room  for  the  purpose  of  being  sold  by  auction.  Brown  v. 
Arundel,  373. 

2.  The  fact  of  such  room  never  having  been  used  as  an  auction  room  before,  and  only 
being  hired  for  the  occasion,  is  immaterial  as  regards  the  privilege  of  the  goods 
from  distress.  lb. 

DOWER. 

1.  Damages  for  withholding.]  On  a  plea  of  tout  temps  prist  to  a  declaration  in  dower 
under  the  statute  of  Merton,  replication  of  a  demand  and  refusal  to  render  dower 
before  the  writ  sued  out,  rejoinder  traversing  the  demand,  and  issue  thereon  found 
for  the  demandant,  the  demandant  is  entitled  to  damages  from  the  death  of  her  bus- 
band,  and  not  from  the  date  of  the  demand  only.     Watson  and  Watson,  371. 

2.  Demand  of.]  Dower  may  be  demanded  by  another  person  on  behalf  of  the  widow; 
and  a  demand  in  the  presence  of  witnesses  is  not  necessary,  lb. 

EASEMENT. 

1.  Mining  —  Right  to  Sub-surface.]  When  the  surface  of  land  belongs  to  one  man,  and 
the  minerals  belong  to  another,  no  evidence  of  title  appearing  to  regulate  or  qualify 
their  rights  of  enjoyment,  the  owner  of  the  minerals  cannot  remove  them  without 
leaving  support  sufficient  to  maintain  the  surface  in  its  natural  state.  The  owner 
of  the  surface  close,  while  unincumbered  by  buildings  and  in  its  natural  state,  is 
entitled  to  have  it  supported  by  the  subjacent  mineral  strata;  and  if  the  surface  sub- 
sides and  is  injured  by  the  removal  of  these  strata,  although  the  operation  of  removal 
may  not  have  been  conducted  negligently  nor  contrary  to  the  custom  of  the  country, 
the  owner  of  the  surface  may  maintain  an  action  against  the  owner  of  the  minerals 
for  the  damage  sustained  by  the  subsidence.    Humphries  v.  Brogden,  241. 

2.  Eight  to  Support  of  surrounding  SoiL]  A  declaration  in  case  by  reversioners  stated 
that  certain  buildings  and  closes  of  land  were  in  the  occupation  of  A  and  B,  as  ten- 
ants to  the  plaintiffs,  the  reversion  belonging  to  them.  That  the  defendant  so  neg- 
ligently, and  without  leaving  proper  support,  worked  certain  mines  near  and  con- 
tiguous to  the  said  premises,  and  dug  minerals  out  of  the  mines  near  and  contiguous 
to  the  said  buildings  and  closes,  whereby  large  portions  of  the  buildings  became  in- 
jured, and  the  ground  on  which  the  building  stood  and  the  said  closes  swagged  and 
cave  way :  — 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good :  that,  as  it  did 
not  appear  that  the  soil  in  which  the  mines  were  belonged  to  the  defendant,  or  that 
the  defendant  had  all  the  right  to  get  the  mines  that  the  owner  of  the  adjoining  soil 
had,  the  defendant  was  pnma  facie  a  wrong  doer,  and  that  it  was  unnecessary  to 
aver  in  the  declaration  that  the  plaintins  had  a  right  to  have  the  buildings  supported 
by  the  soil  under  which  the  defendant  worked.    Jeffries  v.  Williams,  434. 

EJECTMENT. 
See  Landlord  and  Tenant;  Chancsbt  Index,  Ejectment. 

'  EMBEZZLEMENT. 

From  Master  by  Servant.]  The  prisoner,  having  been  entrusted  by  his  master  with  a 
number  of  articles  of  soldiers'  clothing,  for  the  purpose  of  selling  them,  and  ten 
pounds  in  silver,  to  enable  him  to  give  change,  sailed  in  a  ship  for  the  coast  of  Af- 
rica, having,  before  his  departure,  written  to  bis  master  to  say  that  he  would  send 
the  account,  together  with  a  remittance,  from  Madeira :  — 

Held,  that  on  these  facto  he  could  not  be  convicted  of  embezzlement,  having  received 
the  goods  from  his  master  himself;  and  not  from  another  for  and  on  account  of  hi> 
master ;  but  that  he  might  kave  been  convicted  of  larceny.  Regina  v.  Hawkins,  547. 
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ESTOPPEL. 

1.  Officers?  Return.]  The  sheriff  returned  to  a  writ  of  Ju  fa.  against  W.,  that  before  the 
delivery  thereof  to  him  another  writ  of JL  fa.  against  W.  was  delivered  to  him,  and 
that  by  virtue  thereof  he  seized  the  goods  of  W.  In  case  against  the  sheriff  for  a 
false  return :  — 

Held,  that  the  sheriff  was  not  estopped  by  his  return  from  showing  that  the  goods 
seized  under  the  first  writ  were  riot  the  goods  of  W.    Remmett  v.  Lawrence,  260. 

2.  Surety  Bond.]  The  defendants,  as  sureties  for  one  J.  L.,  executed,  on  the  6th  October, 
1846,  a  bond  to  the  plaintiffs,  who  were  Commissioners  under  the  Income-tax  Acts, 
which  bond  recited  that  J.  L.  had  been  duly  appointed  collector  of  the  duties  granted 
by  those  acts  assessed  within  the  parish  of  M.,  and  that  duplicates  of  the  assess- 
ments had  been  delivered  to  J.  L.,  with  a  warrant  for  collecting  the  same :  — 

Held,  that  the  defendants  were  not  estopped  by  the  recital  in  the  bond  from  denying 
that  J.  L.  was  authorized  to  collect  such  duties.    Kepp  v.  Wiggett,  965. 

See  Fraud,  1. 

EVIDENCE. 

1.  Parol  Evidence  to  explain.]  Evidence  of  the  circumstances  of  the  parties,  at  the 
time  a  written  instrument  is  given,  is  admissible  to  explain  its  meaning.  Bain- 
bridge  v.  Wade,  236. . 

2.  Stamp  —  Agreement]  A  declaration  alleged,  in  substance,  that  the  defendant  ob- 
tained S.  D.  as  a  partner  for  the  plaintiff  in  his  business,  upon  the  terms,  amongst 
others,  stated  in  the  declaration ;  that  the  plaintiff  afterwards  paid  to  the  defendant 
252.  for  obtaining  the  said  partner,  and  it  was  then  agreed  between  the  plaintiff  and 
the  defendant,  that  the  plaintiff  should  accept  and  deliver  to  the  defendant  a  bill  of 
exchange  for  277.  10*.  payable  in  eighteen  months,  upon  condition  that  S.  D.  should 
accept  the  partnership  beyond  two  years,  but  if  S.  D.,  at  the  expiration  of  eighteen 
months,  should  give  notice  of  his  wish  to  retire  from  the  partnership,  and  not  rescind 
it,  the  said  bill  should  be  null  and  void ;  that  in  consideration  of  the  plaintiffs  de- 
livering the  said  bill,  accepted,  to  the  defendant  upon  the  said  condition,  the  defend- 
ant promised,  if  he  should  negotiate  it,  and  the  said  notice  were  given,  and  not 
rescinded,  to  indemnify  the  plaintiff  from  the  payment  of  the  said  bill  and  all  costs, 
&c. ;  that  the  defendant  afterwards  negotiated  the  bill ;  that  the  plaintiff  had  been 
compelled  to  pay  the  amount;  that  S.  D.  gave  notice,  at  the  end  of  eighteen  months, 
of  his  wish  to  retire  from  the  partnership,  and  did  not  rescind  the  same.  Breach, 
that  the  defendant  had  not  indemnified  the  plaintiff  from  the  payment  of  the 
said  bill.   . 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  of  the  condition  upon  which  the 
bill  was  given ;  and  at  the  trial,  the  following  unstamped  document,  signed  by  the 
defendant,  was  admitted,  as  part  of  the  evidence  on  behalf  of  the  plaintiff:  — 

"  Mem.  —  I  have  this  day  received  of  Mr.  Fenwick  de  Porquet  a  bill  for  271. 10*.  at 
eighteen  months'  date,  on  condition  that  Mr.  Samuel  Douglas  accepts  the  partner- 
ship beyond  two  years ;  but  should  Mr.  Douglas  give  notice  at  the  expiration  of 
eighteen  months,  (the  bill  to  be  null  and  void,)  and  not  afterwards  rescind  the 
same:"  — 

Held,  that  the  document  had  been  properly  received  in  evidence  without  an  agreement 
stamp.    De  Porquet  v.  Page,  265. 

3.  Proof  of  Partnership.]  It  is  sufficient  evidence  to  prove  a  person  to  be  a  member 
of  a  trading  company,  that  he  and  others  had  agreed  to  form  a  company,  and  that 
business  had  been  carried  on  upon  the  footing  of  the  agreement  Owen  v.  Van 
Uster,S96. 

4.  Proof  of  Register.]  The  register  of  shareholders  of  a  company  within  the  Com- 
panies Clauses  Consolidation  Act,  authenticated  by  its  seal,  is  admissible  in  evidence 
without  any  proof  that  such  seal  was  affixed  at  an  ordinary  meeting  of  the  com- 
pany pursuant  to  the  9th  section.  The  North-western  Railway  Company  v.  MMchael, 
414. 

5.  Impeachment  of  Witness.]  Where  a  witness  proves  facts  in  a  cause  which  makes 
against  the  party -who  produces  him,  and  an  account  of  the  transaction  which  he 
had  {riven  the  proctor  before  his  production  is  entirely  different  from  that  sworn  to 
by.him  on  his  examination,  the  party  producing  him  may  produce  fresh  witnesses  to 
prove  the  original  facts,  but  cannot  plead  in  exception  to  his  own  witness,  nor  plead 
the  account  he  had  given  of  the  transaction.    The  Lochlibo,  (ad.)  645. 

6.  Confessions  of  Prisoner.]    The  second  caution  in  the  18th  section  of  11  &  12  Vict. 
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c  42,  is  only  necessary  where  some  previous  inducement  or  threat  has  been  held 
out    Regina  v.  Sansome,  540. 

There  is  nothing  in  the  statute  to  exclude  a  confession  which  would  have  been  ad- 
missible at  common  law.  lb. 

If  the  prisoner's  statement  be  returned  purporting  to  be  signed  by  the  magistrate,  and 
bearing  on  the  face  of  it  the  first  caution,  it  is  admissible  without  any  other  evidence: 
lb. 

EXECUTOR  DE  SON  TORT. 

See  Administration,  2. 

FALSE  DEMONSTRATION. 
See  Devise. 

FAU3E  IMPRISONMENT. 
See  Practice. 

r 

FALSE  PRETENCES. 

L  Begging  Letters'.]  A  begging  letter,  making  false  representations  as  to  the  condi- 
tion and  character  of  the  writer,  by  means  of  which  money  is  obtained,  is  a  fabe 
pretence  within  the  statute.    Regina  v.  Jones,  533. 

%  Venue*]  Where  the  prisoner,  in  a  begging  letter,  which  contained  false  pretence*, 
and  was  addressed  to  the  prosecutor,  who  resided  in  Middlesex,  requested  him  to 
put  a  letter,  containing  a  post-office  order  for  money,  in  a  post-office  in  Middlesex, 
to  be  forwarded  to  the  prisoner's  address  in  Kent :  — 

Held,  that  the  venue  was  rightly  laid  in  Middlesex,  as  the  prisoner,  by  directing  the 
money  order  to  be  sent  by  post,  constituted  the  postmaster  in  Middlesex  his  agent 
to  receive  it  there  for  him;  and  that,  consequently,  there  was  a  receipt  of  the 
money  order  by  the  prisoner  within  the  county  of  Middlesex.  76. 

3.  Passing  flash  Note.]  Passing  off  a  flash  note  as  a  Bank  of  England  note  on  a  per- 
son unable  to  read,  and  obtaining  from  him  in  exchange  for  it  five  pigs,  of  the 
value  of  3/.  17 8.  6a\,  and  12. 2s.  6d\  change,  is  a  false  pretence  within  the  statute. 
Regina  v.  Coukon,  550. 

4.  False  Claim  that  Money  is  due.]  Where  the  secretary  of  an  Odd  Fellows  Society 
falsely  pretended  to  a  member  of  the  society  that  the  sum  of  13*.  9cL  was  due  by 
him  to  the  society  for  fines  incurred  by  him  as  a  member,  by  means  of  which  such 
secretary  fraudulently  obtained  from  him  that  sum  of  money :  — 

Hdd  to  be  a  false  pretence  within  the  stat  7  &  8  Geo.  4,  c.  29.  Regina  v.  JfooBq, 
537. 

5.  Difference  from  Larceny.]  It  was  the  duty  of  the  prisoner,  who  was  a  servant  of 
the  prosecutors,  in  the  absence  of  their  chief  clerk,  to  purchase  and  pay  for,  on  be- 
half of  his  masters,  any  kitchen  stuff  brought  to  their  premises  for  sale.  On  one 
occasion,  he  falsely  stated  to  the  chief  clerk  that  he  had  paid  2s.  3dL  for  kitchen 
stuff  which  he  had  bought  for  his  masters,  and  demanded  to  be  paid  for  it  Toe 
clerk  on  this  paid  him  the  2$.  3d.  out  of  money  which  his  master  had  furnished 
him  with  to  pay  for  the  kitchen  stuff.  The  prisoner  applied  the  money  to  his  own 
use :  —  v 

Held,  that  as  the  clerk  had  delivered  the  money  to  the  prisoner  with  the  intention  of 
parting  with  it  altogether,  the  prisoner  was  not  liable  to  an  indictment  for  stealing 
the  money,  but  that  he  might  have  been  indicted  for  obtaining  it  by  false  pretences. 
Regina  v.  Barnes,  580. 

6.  To  Partners.]  An  indictment  charged  the  prisoner  with  attempting,  by  false  pre- 
tences made  to  J.  B.  and  others,  to  defraud  the  said  J.  B.  and  others  of  certain  goods, 
the  property  of  the  said  J.  B.  and  others.  On  the  trial,  it  was  proved  that  the  pris- 
oner made  the  false  pretence  set  forth  in  the  indictment  to  J.  B.  only,  with  the  in- 
tent to  defraud  J.  B.  and  others,  his  partners,  of  property  belonging  to  their  firm:— 

Held,  that  there  was  no  variance  between  the  indictment  and  proof,  as  the  words  "  and 
others,"  in  the  allegation  that  the  false  pretence  was  made  "  to  J.  B.  and  others, 
might  be  rejected  as  surplusage.    Regina  v.  Kedy,  586. 

See  Larceny. 

FALSE  RETURN. 
See  Sheriff. 
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FIXTURES. 
See  Landlord  and  Tenant. 

FORFEITURE. 
See  Landlord  and  Tenant. 

FORGERY. 

Warrant  and  Order  for  (he  payment  of  Money.]  The  prisoner  forged  and  delivered  as 
genuine  to  B,  who  owed  money  to  A,  a  letter  purporting  to  be  written  by  A,  and 
addressed  to  B,  in  which  after  setting  out  the  amount  due  from  B,  A  was  made  to 
say,  "  Sir,  —  I  hope  you  wilJ  excuse  my  sending  for  such  a  trifle,"  &c,  u  but  I  am 
obliged  to  hunt  after  every  shilling :  * — 

Held,  that  the  document  was  a  forged  "  warrant"  for  the  payment  of  money  within  the 
meaning  of  the  stat  11  Geo.  4,  &  1  Will.  4,'c.  66,  s.  3.    Regina  v.  Dawson,  589. 

Semblc,  that  it  was  also  a  forged  w  order"  for  the  payment  of  money.  lb. 

#  FRAUD. 

1.  Estoppel,]  In  an  action  on  a  covenant  for  the  payment  of  an  annuity,  the  defend- 
ant, the  grantor,  is  estopped  from  pleading  that  the  annuity  was  granted  for  the 
fraudulent  purpose  of  multiplying  voices.    Phillipotts  v.  PhUlipotts,  339. 

2.  Effect  of  fraudulent  Conveyance.]  The  statutes  7  &  8  Will.  3,  c.  25,  and  10  Anne, 
c.  23,  are  to  be  construed  only  as  effecting  the  parliamentary  law ;  the  7  &  8  Will 
3,  c.  25,  invalidated  fraudulent  conveyances  entered  into  for  splitting  votes  only  so 
far  as  to  prevent  the  grantee  from  having  a  vote,  and  did  not  prevent  the  estate  from 
passing ;  and  the  10  Anne,  c.  23,  assuming  that  an  estate  passed  under  conveyances, 
avoided  by  the  statute  7  &  8  Will.  3,  c.  25,  so  far  as  the  right  to  vote  was  concern- 
ed, made  such  conveyances  free  and  absolute,  notwithstanding  secret  trusts  and 
conditions  of  defeasance,  only  preventing  the  grantor  from  voting,  under  a  penalty. 
lb. 

See  Contract. 

FRAUDULENT  GRANT. 

Returning  Consideration,]  The  grantor  of  an  annuity,  immediately  after  the  execu- 
tion of  the  annuity  deed,  gave  Back  to  G.,  the  agent  of  the  grantee,  who  also  acted 
as  his  agent  in  the  transaction,  a  part  of  the  consideration  for  the  purchase  of  the 
annuity,  in  payment  of  a  debt  due  from  himself  to  G.,  and  also  for  the  expenses  in 
relation  to  the  transaction :  — 

Hela\  that  there  was  no  return  of  the  consideration  money  within  sect  6  of  stat  53, 
Geo.  3,  c.  141.    Aberdein  v.  Jerdan,  296. 

FREIGHT. 

Damages,  Freight  liable  for.]  The  whole  of  the  freight,  without  any  deductions,  due, 
or  to  grow  due,  for  and  during  the  voyage  which  may  be  in  prosecution  or  contract- 
ed for  at  the  time  of  the  happening  of  loss  or  damage  by  collision,  is  liable  to 
answer  for  or  make  good  such  loss  or  damage.    The  Benares,  (ad.)  637 

GUARANTY. 

Construction — Sufficiency  of  Consideration.]  A  declaration  in  assumpsit,  after  al- 
leging that  A.  L.  had  requested  the  plaintiff  to  sell  him  goods  upon  credit,  and  that  the 
plaintiff  had  agreed  to  do  so,  provided  the  defendant  would  guaranty  the  price  of 
the  said  goods ;  farther  stated,  that  before  the  said  A.  L.  was  indebted  to  the  plain- 
tiff for  any  goods  or  chattels,  and  at  a  time  when  no  goods  delivered  by  the  plaintiff 
to  A.  L.  on  credit  remained  on  credit,  and  when  no  money  was  due  to  the  plaintiff 
from  A.  I*,  the  defendant  signed  the  following  guaranty :  "  I  hereby  guaranty  the 
payment  of  any  sum  or  sums  of  money  due  to  you  from  Mr.  Andrew  Little,  of  Rich- 
mond, the  amount  not  to  exceed  at  any  time  the  sum  of  100L"  The  declaration 
then  alleged  the  subsequent  sale  and  delivery  to  A.  L.  of  divers  goods  and  chattels 
upon  credit,  to  the  amount  of  100/. ;  and  that  although  the  time  of  credit  and  for 
payment  had  elapsed,  and  A.  L.  had  not  paid  the  amount  when  requested,  of  all 
which  the  defendant  had  notice,  yet  the  defendant  had  not  paid  the  said  amount, 
&c.: — 

Hddj  upon  demurrer,  that  a  future  supply  of  goods  sufficiently  appeared,  from  the 
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terms  of  the  guaranty  itself,  to  be  the  consideration  of  the  defendant's  promise ; 
and  that,  at  all  events,  supposing  the  terms  of  the  guaranty  to  apply  equally  to  a 
past  as  to  a  future  consideration,  evidence  of  the  circumstances  of  the  parties  at 
the  time  when  the  guarantee  was  made,  was  admissible  to  explain  its  meaning ;  and 
that  they,  as  appeared  from  the  declaration,  showed  that  a  future  consideration  was 
meant    Bainbridge  v.  Wade,  236L 

HABEAS  CORPUS. 

1.  Warrant  to  discharge  Debtor*]  Case  against  the  keeper  of  the  Queen's  Prison  for 
not  having  the  body  of  a  debtor  before  the  Exchequer,  pursuant  to  a  writ  of  habeas 
corpus  ad  satisfaciendum.  Plea,  not  guilty  by  statute.  The  defendant  had  in  his 
custody  a  debtor,  detained  at  the  suit  of  the  plaintiff  on  a  ecu  sa.  from  the  Palace 
Court  The  debtor  subsequently  petitioned  the  Insolvent  Court  for  his  discharge 
under  1  &  2  Vict  c.  110,  a,  35.  On  the  7th  of  January,  the  vesting  order  was  made. 
On  the  27th  of  March  the  plaintiff  sued  out  a  habeas  corpus  ad  satisfaciendum,  return- 
able on  the  15th  of  April,  to  charge  the  defendant  in  execution.  On  the  8th  of 
April  the  Insolvent  Court  ordered  the  debtor  to  be  discharged  forthwith  as  to  debts 
due  on  the  7th  of  January,  excepting  a  debt  due  from  the  plaintiff  and  as  to*that, 
that  he  should  be  discharged  as  soon  as  he  should  have  been  in  custody  at  the  suit 
of  the  plaintiff  for  three  months,  to  be  computed  from  the  time  of  the  vesting  order.  The 
warrant,  dated  the  9th  of  April,  directed  the  discharge  of  the  debtor  in  conformity 
with  the  terms  of  the  vesting  order,  and  on  that  day  the  prisoner  was  discharged 
The  defendant,  on  the  15th  of  April,  returned  to  the  writ  of  habeas  that  the  debtor 
was  discharged  by  a  warrant  of  the  Insolvent  Court :  — 

Held,  first,  that  the  defendant  was  entitled  to  give  the  act  and  the  special  matter  in 
evidence  under  the  plea  of  not  guilty  by  statute,  pursuant  to  the  1  &  2  Vict,  c  110, 
s.  110.    Harvey  v.  Hudson,  428. 

2.  Quarc — If  the  defence  was  open  to  the  defendant  under  the  plea  of  not  guilty.  ft 

3.  Secondly,  that  the  defendant  was  bound  to  discharge  the  debtor ;  that  he  had  no  power 
to  detain  him  until  the  return  of  the  writ,  or  to  take  bail  for  his  appearance  thereto, 
or  to  retake  him  after  his  discharge.  lb. 

4.  Thirdly,  that  the  warrant  was  not  void,  its  meaning  being  that  the  debtor  was  to  be 
discharged  forthwith,  lb. 

HIGHWAY. 
See  Indictment,  1. 

HUSBAND  AND  WIPE. 

Criminal  Liability  of  Wife.]  A  conviction  against  husband  and  wife,  for  jointly  receiv- 
ing stolen  goods,  cannot  be  sustained  as  regards  the  wife.    Regina  v.  Matthews,  549. 

And  if  the  jury  find  both  guilty,  the  conviction  may  be  affirmed  as  to  the  husband,  and 
reversed  as  to  the  wife.  lb. 

IMPEACHMENT. 
See  Evidence,  5. 

INDICTMENT. 

1.  Surplusage.]  An  indictment  against  a  parish  for  non-repair  of  a  highway,  alleged 
"  that  from  the  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there 
was,  and  yet  is,  a  common  and  ancient  highway,"  &c,  the  onlv  other  allegation  as 
to  time  being  that  part  of  said  highway,  situate,  &c,  u  on  1st  day  of  January  in  the 
12th  year  aforesaid  and  continually  afterwards,  until  the  taking  of  this  inquisition, 
was,  and  yet  is,"  out  of  repair,  so  that  the  liege  subjects  of  the  Queen  could  not 
during  the  time  aforesaid,  nor  yet  can,  go,  return,  pass,  &c.  Allegation  of  imme- 
morahty  was  rejected  as  surplusage,  and  enough  appeared  on  the  indictment  as  to 
time  to  support  the  liability  charged.    Regina  v.  Turweston,  317. 

2.  Setting  out  Instrument.]  Where  the  setting  out  of  an  instrument  in  an  indictment 
can  give  no  information  in  the  Court,  it  is  unnecessary  to  set  it  out  Regina  v.  Cod- 
son,  550. 

3.  Description.]  A  supplied  the  materials  and  superintended  the  building  of  some 
houses  on  his  own  freehold  estate,  with  the  object  of  letting  or  selling  the 
houses.    He  also  erected  a  building,  about  twenty-four  feet  square,  with  slated  roof, 
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wooden  sides,  and  glass  windows.    This  was  used  as  a  storehouse  for  seasoned 

timber,  as  a  place  of  deposit  for  tools,  and  as  a  workshop,  where  timber  was  worked 

up  into  its  proper  form,  and  prepared  for  use.    The  prisoner  wilfully  set  fire  to  this 

building :  — 
Held,  that  in  the  indictment  for  arson  the  building  was  correctly  described  as  a  u  shed." 

Regina  v.  Amos,  592. 
SembU,  per  Patteson.  J.,  that  A  carried  on  the  trade  of  a  builder  within  the  meaning  of 

the  statutes,  and  the  building  might  properly  be  described  as  a  building  for  carrying 

on  the  trade  of  a  builder,  lb. 

4.  Repugnancy.]  An  indictment,  in  the  first  count,  charged  the  prisoner  with  larceny, 
on  which  the  jury  found  a  verdict  of  not  guilty ;  in  a  subsequent  count,  the  prisoner 
was  charged  with  having  received  the  article  "  so  as  aforesaid  feloniously  stolen," 
on  which  the  jury  found  a  verdict  of  guilty :  — 

Held,  that  there  was  no  repugnancy,  for  that,  although  the  word  "  aforesaid n  in  a 
subsequent  count  virtually  incorporates  all  the  necessary  averments  as  to  time  and 
place  in  that  count,  the  words  "  so  as  aforesaid  feloniously  stolen  "  did  not  neces- 
sarily mean  that  the  article  had  been  stolen  by  the  person  named  in  the  first  count, 
but  only  that  it  had  before  then  been  feloniously  stolen  by  some  person.  Regina  v. 
Craddock,  563. 

5.  Entering  Verdict]  A  verdict  of  not  guilty  can  be  entered  on  one  count,  and  of 
guilty  on  another.  lb. 

See  Marriage,  4. 

INDORSEMENT. 
See  Bill  of  Exchange. 

INFANCY. 

Liability  of  Infant  Shareholders.]  In  an  action  under  the  Companies  Clauses  Consoli- 
dation Act,  8  Vict.  c.  16,  s.  26,  for  calls  on  shares  in  a  railway  company,  which  the 
defendant  has  obtained  by  original  agreement  with  the  company,  and  his  name 
entered  into  their  register  of  shares  as  proprietor  thereof,  it  is  no  answer  to  plead 
that  the  defendant  was  an  infant  at  the  time  of  the  agreement  for  the  shares,  and  of 
entering  his  name  on  the  register,  and  of  making  the  calls,  that  he  never  ratified  or 
confirmed  the  purchase,  and  that  the  bargain  was  a  disadvantageous  one  to  him. 
The  North-western  Railway  Company  v.  MMichael.  The  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company  v.  Pilcher,  522. 

INSANITY. 
See  Will,  3. 

INTEREST. 

1.  Demand  not  necessary.]  A  surety  who  is  indemnified  against  all  loss  by  his  principal, 
and  who  is  compelled  to  pay  the  debt  of  his  principal,  is  entitled  to  interest  upon 
the  amount  so  paid,  though  interest  was  not  expressly  mentioned  in  the  contract 
between  them,  and  though  there  was  not  any  demand  of  interest,  and  though  the 
claim  in  respect  thereof  was  not  made  until  many  years  after  payment  Petre  v. 
Buncombe,  320. 

2.  Special  Rate  of.]  And  where  the  principal  had  on  one  occasion  allowed  the  surety 
interest  at  the  rate  of  5L  per  cent  on  the  sum  thus  paid,  it  was  held  no  misdirection 
to  leave  it  to  the  jury  to  say  whether  they  would  not  give  the  surety  interest  at 
that  rate  in  respect  of  all  sums  paid  by  him  for  the  principal  under  the  same  con- 
tract lb. 

JOINT  RECEIVING  STOLEN  GOODS. 

See  Husband  and  Wife.    Receiving  Stolen  Goods. 

JOINT  STOCK  COMPANIES. 
See  Winding-up  Acts. 

JUDGMENT,  ARREST  OF. 
See  Robbery. 

vol.  t.  60 
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JURISDICTION,  EXCESS  OF. 
See  Trespass,  1.    Justice  of  the  Peace. 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction.]  By  1  &  2  Vict  c.  14,  s.  2,  where  any  person  is  apprehended  under 
circumstances  denoting  a  derangement  of  mind  and  a  purpose  of  committing  a  crime 
for  which,  if  committed,  he  would  be  liable  to  be  indicted,  two  justices  of  the  county 
in  which  such  person  is  apprehended,  on  proof  that  he  is  insane  or  a  dangerous  idiot, 
may,  by  an  order,  cause  such  person  to  be  conveyed  to  the  county  Lunatic  Asylum. 
"  and  it  shall  be  lawful  for  the  said  justices  to  inquire  into  and  ascertain,  by  the  best 
legal  evidence  that  can  be  procured  under  the  circumstances  of  personal  legal  disa- 
bility of  such  insane  person  or  dangerous  idiot,  the  place  of  the  last  legal  settlement 
of  such  person,"  and  to  make  an  order  on  the  overseers  of  the  parish  where  they  ad- 
judge him  to  be  settled,  for  the  costs  of  examining  and  conveying  him  to  the  asylum 
and  of  his  maintenance  in  the  asylum  ;  "and  where  such  place  of  settlement  cannot 
be  ascertained,  such  order  shall  be  made  upon  the  treasurer  of  the  county,  &c- 
where  such  person  shall  have  been  apprehended:"  — 

Held,  that  the  jurisdiction  of  the  two  justices  to  inquire  into  the  settlement  of  the  lunatic 
was  not  limited  to  the  time  of  making  the  order  by  which  he  was  conveyed  to  the 
asylum,  but  might  be  exercised  at  any  subsequent  time ;  and  that  no  order  could 
be  made  on  the  county  for  the  expenses,  until  they  had  inquired  into  and  failed  to 
ascertain  the  place  of  settlement  Regina  v.  The  Clerk  of  the  Peace  of  the  West 
Biding  of  Yorkshire,  271. 

2.  When  liable  in  Trespass.]    Barton  v.  Bricknell,  298. 

LANDLORD  AND  TENANT. 

Removal  of  Fixtures.]  The  mere  removal  and  sale  by  a  tenant,  during  the  term,  of 
fixtures,  which  he  does  not  immediately  replace,  but  which  can  be  replaced  before 
the  end  of  the  term,  is  not  in  itself  a  breach  of  his  covenant  to  repair  and  uphold 
the  demised  premises,  and  to  deliver  up  the  same  at  the  end  of  the  term,  together 
with  all  things  affixed  thereto.    Doe  d.  Burrtll  v.  Davis,  403. 

LARCENY. 

1.  Original  taking  —  Subsequent  Appropriation.]  Where  the  prisoner  went  away  with 
the  prosecutor's  wife,  and  assisted  her  in  placing  wearing  apparel  and  other  articles 
in  a  box ;  also  in  removing  the  box  from  her  husband's  house ;  afterwards,  while 
the  prosecutor's  wife  remained  in  adultery  with  him,  pledging  some  of  the  articles 
and  applying  the  money  to  his'own  purposes:  — 

Held,  that  the  direction  of  the  Chairman  of  the  Quarter  Sessions  to  the  jury,  — 

First,  that  if  they  were  of  opinion  that  the  prisoner,  going  away  with  the  prosecutor's 
wife  for  the  purpose  of  adulterous  intercourse,  was  engaged  jointly  with  hex  in  tak- 
ing the  goods ;  or,  — 

Secondly,  that  if  the  prisoner,  though  not  a  party  to  the  original  taking  of  the  goods,  or 
their  removal  after  the  arrival  of  the  adulteress  and  himself  at  his  house,  had  appro- 
priated any  part  of  the  goods  to  his  own  use,  he  was  guilty  of  the  felony,  was  a 
proper  direction,  and  that  the  prisoner  was  rightly  convicted  of  larceny.  Regina  v. 
Thompson,  542. 

9  Possession  —  Special  Property.]  Where  a  cancelled  check,  the  property  of  an 
insurance  company,  had  passed  from  the  hands  of  the  messenger,  who  received  it  at 
the  bank,  to  the  prisoner,  a  clerk  in  the  employment  of  the  company,  whose  duty  it 
was  to  keep  it  for  the  directors :  — 

Held,  first,  that  as  the  check,  when  it  came  into  custody,  had  arrived  at  its  ultimate 
destination,  it  was  really  in  the  possession  of  the  directors,  who  had  a  special  prop- 
erty in  the  check ;  and  therefore  that  the  prisoner,  who  had  unlawfully  abstracted 
it,  was  guilty  of  larceny,  not  of  embezzlement 

Secondly,  that  where  the  directors  of  a  company  have  a  special  property  in  checks  or 
other  articles,  the  interest  of  a  shareholder  in  the  company  gives  him  no  property 
in  it,  and  that  he  may  be  indicted  for  stealing  property  from  the  directors.  Regina 
v.  Watts,  558. 

See  Embezzlement.    False  Pretences. 

LIEN. 
See  Seamen's  Wages. 


\ 
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LIMITATIONS,  STATUTE  OF. 

1  When  Righl  of  •Action  accrues.]  Certain  salt,  which  A  had  contracted  to  sell  to  B, 
having  been  destroyed,  in  November,  1831,  B  demanded  its  delivery.  Negotiations 
took  place  as  to  whether  B  was  entitled  to  compensation,  and  continued  till  1838, 
when  A  finally  refused  compensation;  soon  after  which  B  brought  his  action 
against  A :  — 

Held,  that  the  action  was  barred  by  the  lapse  of  time.    East  India  Co.  v.  Paul,  44. 

2.  Part  Payment.]  In  1832,  A  employed  B  and  C,  then  in  partnership  as  attorneys,  to 
lay  out  500/.  on  mortgage.  It  was  invested  accordingly  on  a  mortgage  to  D.  D 
subsequently  sold  the  property,  subject  to  the  mortgage,  and  the  purchaser  shortly 
afterwards  paid  the  500/.  to  C,  who,  however,  did  not  inform  either  B,  his  partner,  or 
A  of  such  receipt,  and  again  lent  the  purchaser  300/.,  and  continued  to  receive  the 
interest  thereon.  The  partnership  was  dissolved  in  1838 ;  but  both  before  and  after 
the  dissolution,  and  after  the  death  of  A,  which  took  place  in  1840,  interest  was  paid 
as  upon  a  mortgage  of  500/.  to  A  and  his  representatives  up  to  1848  by  C.  In  1846, 
the  300/.  was  paid  to  C,  and  the  mortgage  deed  was  given  up  by  C,  but  no  recon- 
veyance was  ever  executed.  Neither  A  nor  his  representatives  had  any  knowledge 
of  these  facts  until  1848.  Entries  had  been  made  by  C  in  the  partnership  books  of 
the  receipts  and  payments,  but  B  had  no  knowledge  of  the  transaction  subsequent 
to  the  original  advance  of  the  500/. ;  — 

Held,  in  an  action  by  the  executors  of  A  against  B  and  C,  that  the  Statute  of  Limita- 
tions was  a  bar  to  the  action.    Sims  v.  BnUton,  446. 

LUNATIC. 
See  Justice  of  the  Peace. 

MANDAMUS. 

Local  Sanitary  Ad.]  A  party  rated  under  Sanitary  Act  of  Liverpool,  appealed  to 
Quarter  Sessions  of  borough,  on  the  ground  that  he  was  rated  at  too  large  a  sum. 
The  act  provided  that  the  net  annual  value  of  the  property,  in  respect  of  which  per- 
sons liable  were  to  be  rated,  was  to  be  ascertained  according  to  the  meaning  of  words 
"  net  annua]  value "  in  6  &  7  Will.  4,  c.  96,  the  act  to  regulate  parochial  assess- 
ment; and  that  it  should,  in  all  cases  for  purposes  of  Sanitary  Act,  ube  taken  and 
estimated  according  to  such  value  as  same  was  or  should  be  rated  or  assessed  in 
rate  or  assessment  for  relief  of  poor  in  year  preceding."  The  assessment,  in  rate 
appealed  against,  was  made  according  to  poor-rate  of  preceding  year.  On  appeal, 
appellant  proposed  to  show  that  assessment,  although  according  to  poor-rate,  was 
too  high ;  but  the  Recorder  decided  that,  under  section  156,  he  could  not  go  into 
evidence  as  to  value,  and  dismissed  appeal.  The  Court  refused  to  grant  a  manda- 
mus to  compel  the  Recorder  to  hear  the  appeal,  on  the  ground  that  the  dismissal 
was  not  a  declining  of  jurisdiction  by  him,  but  a  decision  on  the  appeal,  and  that, 
therefore,  the  Court  had  no  power  to  issue  the  mandamus.  The  Court  also  held 
the  decision  of  the  Recorder  to  be  right    Regina  v.  Recorder  of  Liverpool,  291. 

MARRIAGE. 

1.  Consideration  of  Promise.]  In  an  action  for  breach  of  promise  of  marriage,  the 
declaration  alleged,  that  in  consideration  that  the  plaintiff  had  promised  to  marry 
the  defendant,  the  defendant  promised  to  marry  her ;  that  the  plaintiff  continued  and 
still  is  unmarried,  and,  until  the  discovery  of  the  defendant's  marriage,  was  ready  and 
willing  to  marry  him ;  that  after  the  defendant's  promise,  the  plaintiff  discovered 

.  that  the  defendant  was  and  still  is  married,  and  that  the  plaintiff  had  not  at  the 
time  of  the  defendant's  promise  any  notice  of  the  defendant's  then  marriage :  — 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good,  and  that  the 
plaintiff's  remaining  unmarried  was  a  sufficient  consideration  for  the  defendant's 
promise  to  marry  her.    Millward  v.  LiUlewood,  409. 

2.  Legality  of  Promise.]  Dictum,  per  Pollock,  C.  B.,  that  a  promise  by  a  married  man 
to  a  woman  to  marry  her  after  his  wife's  death  is  illegal,  lb. 

3.  The  case  of  Wild  v.  Harris,  18  Law  J.  Rep.  (n.  s.)  C.  P.  297,  affirmed.  16. 

4.  Refusal  of  a  Clergyman  to  marry  Parties.]  Where  a  man  and  woman,  notice  of 
whose  intended  marriage  had  been  published  at  the  Board  of  Guardians,  called  at 
the  private  house  of  the  clergyman  of  a  chapel  in  the  district,  at  nine  o'clock  in  the 
evening,  and,  showing  him  the  superintendent  registrar's  certificate,  requested  him 
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to  appoint  a  time  for  their  marriage,  when  the  clergyman  declared  he  would  many 

them  when  they  had  expressed  a  desire  to  be  confirmed,  and  not  till  then :  — 
Held,  that  this  was  no  proper  tender  of  the  parties  for  marriage,  nor  a  legal  demand 

of  marriage,  and  the  clergyman  was  not  liable  to  an  indictment  for  his  refusal  at 

such  time  and  place. 
The  indictment  should  have  shown  that  the  man  and  woman  were  parties  who  might 

lawfully  have  been  married.    Retina  v.  James,  552. 
5.  Quart,  Is  a  clergyman  justified  in  refusing  to  marry  parties  who  have  not  received 

the  sacrament,  nor  have  expressed  a  desire  to  be  confirmed  ?  lb. 

MASTER   AND   SERVANT. 

Inability  of  Principal/or  Neglect  of  Sub-contractor.]  A  railway  company  entered  into 
a  contract  with  A  to  construct  a  branch  line  ;  A  contracted  with  B  to  erect  a  tubu- 
lar bridge,  parcel  of  the  works.  B  had  a  surveyor,  C,  whom  he  paid  by  a  salary 
of  2501.  a  year  to  attend  to  his  general  business ;  and  after  obtaining  the  contract 
for  the  bridge,  contracted  with  C  to  provide  the  necessary  scaffolding,  for  which  he 
was  to  receive  40/.  irrespective  of  his  salary,  B  to  furnish  the  requisite  materials, 
including  lights.  One  of  the  poles  of  the  scaffold  rested  on  a  highway,  and  owing 
to  the  want  of  sufficient  light  to  warn  the  passers-by,  D  stumbled  over  the  pole  and 
was  injured ;  subsequent  to  which  additional  lights  were  placed  on  the  spot,  and  B 
paid  for  them :  — 

Held,  that  B  was  not  liable,  and  that  D's  remedy  lay  against  C.  Knight  v.  Fox  and 
Henderson,  477. 

MESNE  PROFITS. 

See  Trespass. 

MINING. 

See  Easement. 

MISDIRECTION. 
See  Practice,  25. 

MONEY  PAID  INTO  COURT. 
See  Practice,  28. 

MORTGAGE. 
See  Practice. 

MUNICIPAL   CORPORATION. 

Costs.]  Where  a  town  council,  having"  laid  a  borough  rate,  proceeded  to  enforce  its 
payment,  but  were  threatened  with  litigation  if  they  persevered,  and  in  consequence 
directed  their  town  clerk  to  consult  counsel  and  take  measures  to  insure  them  against 
the  threat :  — 

Held,  that  the  costs  occasioned  thereby  were  properly  chargeable  upon  the  borough 
fund  under  5  &  6  Will.  4,  c.  76,  s.  92.    Regina  v.  Prest,  §50. 

NAVIGATION,  RULE  OF. 
See  Collision. 

NEGLIGENCE. 
See  Collision. 

NEW   TRIAL. 

1.  Evidence  for.]  Where,  at  a  trial  in  Bengal,  the  judge  received  certain  documentary 
evidence,  the  Supreme  Court,  on  an  application  for  a  new  trial  on  the  ground  of 
such  evidence  being  improperly  received,  should  consider  the  importance  of  the 
evidence  so  received.    East  India  Co.  v.  Paul,  44. 

2.  Motion  for,  after  Exceptions.]  After  bill  of  exceptions  tendered,  the  party  cannot 
move  for  new  trial  upon  a  point  which  might  have  been  (but  was  not)  included 
therein,  without  abandoning  the  bill  of  exceptions.    Mams  v.  Andrews,  305. 
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3.  Scmble,  if  the  point  could  not  have  been  included  in  the  bill  of  exceptions,  the  mo- 
tion might  have  been  made  concurrently,  lb. 

See  Practice,  4,  5, 25. 

NOTICE. 
See  Settlement. 

NOTICE  OF  APPEAL. 
See  Practice,  29. 

OFFICER,  RIGHT   OF  TO  ARREST. 
See  Arrest. 

ORDER   OF  QUARTER   SESSIONS. 
See  Certiorari. 

PARTNERS. 

Articles  of  Peace  against  a  Partner.]  Where  one  partner  by  violence  forces  his  co- 
partner out  of  the  business  premises  of  the  firm,  and  threatens  such  copartner  with 
violence  and  danger  to  his  life  if  the  latter  should  venture  again  to  enter  the  prem- 
ises, and  it  is  necessary  for  such  copartner  to  enter  and  use  the  premises  for  the 
purpose  of  carrying  on  his  ordinary  business  as  partner,  the  Court  will  permit  the 
latter  to  exhibit  articles  of  the  peace  agdinst  the  former.  Regina  v.  Mallinson^ 
289. 

See  False  Pretences,  6. 

PARTNERSHIP. 

1.  Proof  of  Partnership.]  It  is  sufficient  evidence  to  prove  a  person  to  be  a  member 
of  a  trading  company,  that  he  and  others  had  agreed  to  form  a  company,  and  that 
business  had  been  carried  on  upon  the  footing  of  the  agreement  Owen  v.  Van 
Uster,396. 

2.  Acts  not  in  the  Scope  of  Partnership.]  In  1832,  A  employed  B  and  C,  then  in  partner- 
ship as  attorneys,  to  lay  out  500/.  on  mortgage.  It  was  invested  accordingly  on  a 
mortgage  to  D.  D  subsequently  sold  the  property,  subject  to  the  mortgage,  and 
the  purchaser  shortly  afterwards  paid  the  500/.  to  C,  who,  however,  did  not  inform 
either  B,  his  partner,  or  A  of  such  receipt,  and  again  lent  the  purchaser  300/.,  and 
continued  to  receive  the  interest  thereon.  The  partnership  was  dissolved  in  1838 ; 
but  both  before  and  after  the  dissolution,  and  after  the  death  of  A,  which  took  place 
in  1840,  interest  was  paid  as  upon  a  mortgage  of  500/.  to  A  and  his  representatives 
up  to  1848  by  C.  In  1846,  the  300/.  was  paid  to  C,  and  the  mortgage  deed  was 
given  up  by  C,  but  no  reconveyance  was  ever  executed.  Neither  A  nor  his  repre- 
sentatives had  any  knowledge  of  these  facts  until  1848.  Entries  had  been  made  by 
C  in  the  partnership  books  of  the  receipts  and  payments,  but  B  had  no  knowledge 
of  the  transaction  subsequent  to  the  original  advance  of  the  500/. ;  — 

Semblc,  that  B  was  not  liable  for  these  acts  of  C,  as  they  were  not  within  the  scope  of 
his  partnership  authority.    Sims  v.  Brutton,  446. 

3.  Survivorship.]  The  rule  jus  accrtscendi  inter  Mercatores  locum  non  habet  applies  to 
prevent  a  right  of  survivorship  in  partnership  chattels.    Buckley  v.  Barber^  506. 

The  rule  extends  to  manufacturers,  and  likewise  to  trade  fixtures,  lb. 


due  from  the  surviving  partners,  and  in  part  only  from  the  deceased,  and  in  order  to 
enable  them  to  continue  their  trade,  lb. 

5.  Rights  of  Partners.]  And,  qu<zrt,  whether  surviving  partners  have  power  to  sell, 
and  give  a  good  legal  title  to  the  share  belonging  to  the  executors  of  their  deceased 
partners,  even  when  they  sell  an  order  to  pay  the  debts  of  the  deceased  and  of 
themselves,  lb. 

PATENT. 
1.  Design — Registration.]    By  6  &  7  Vict  c.  65,  a  limited  copyright  is  granted  for 

60* 
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"  any  new  or  original  design  for  any  article  of  manufacture  haying  reference  to  some 
purpose  of  utility,  so  far  as  such  design  shall  be  for  the  shape  or  configuration  of 
such  article,"  provided  such  design  is  registered. 
A  newly-invented  brick,  the  utility  of  which  consisted  in  its  being  so  shaped  that, 
when  several  bricks  were  laid  together  in  building,  a  series  of  apertures  was  left  in 
the  wall,  by  which  the  air  was  admitted  to  circulate,  and  a  saving  in  the  number  of 
bricks  required  was  effected,  is  a  design  capable  of  being  registered  under  the 
above  statute.    Rogers  v.  Driver,  269. 

2.  Semble,  that  where  the  invention  is  the  subject  of  a  patent,  it  may  still  be  regis- 
tered under  the  Copyright  of  Designs  Act  lb. 

3.  Disclaimer.]  A  declaration  in  ad  fa.  to  repeal  a  patent  "  for  improvements  in  in- 
struments used  for  writing  and  marking,  and  in  the  construction  of  inkstands,"  con- 
tained suggestions,  alleging  want  of  novelty  and  utility  in  "a  certain  part"  of  the 
said  invention;  and  that  the  defendant  had  not  properly  described  the  "said"  inven- 
tion, &c.    The  pleas  denied  all  the  suggestions  in  the  declaration. 

Objections  were  filed  with  the  declaration  under  the  5  &  6  Will.  4,  c.  83,  s.  5,  spe- 
cifying (inter  alia)  claim  No.  6,  in  the  specification,  as  objected  to  for  want  of 
novelty  and  utility. 

After  issue  joined,  the  defendant  procured  to  be  enrolled  a  disclaimer  under  the  5  & 
6  Will.  4,  c.  83,  s.  1,  disclaiming  (inter  alia)  the  claim  No.  6. 

The  claims  not  disclaimed  were  for  improvements  in  pen-holders  and  pencil-cases, 
and  in  the  construction  of  inkstands.  Those  disclaimed  were  for  pens,  and  instru- 
ments used  for  marking1  with  a  stamp :  — 

Held,  Jrst,  that  such  disclaimer,  though  enrolled  subsequently  to  issue  joined,  was  ad- 
missible for  the  defendant,  and  to  be  read  as  part  of  the.  original  specification  put  in 
by  the  prosecutor.    Regina  v.  Mill,  346. 

4.  Secondly,  that  it  was  not  necessary  to  plead  the  disclaimer  puis  darrein  continuance. 
lb. 

5.  Thirdly,  that  the  objections  filed  with  the  declaration  under  the  5  &  6  WilL  4,  c 
83,  s.  5,  are  not  part  and  parcel  of  the  record,  so  as  to  be  incorporated  with  the 
issues,  and  show  that  those  specific  objections  are  in  issue ;  and  that,  therefore,  it 
could  not  be  taken  that  issue  had  been  joined  upon  the  objections  which  went  to 
the  disclaimed  parts  of  the  invention,  and  that  those  issues  must  therefore  be  tried. 
75. 

6.  Fourthly,  that  the  disclaimer,  being*  admitted,  proved  the  issues  as  to  a  "  certain 
part"  of  the  invention  not  being  new  or  useful,  in  favor  of  the  defendant,  the  pros- 
ecutor at  the  trial  having  abandoned  all  objections  except  to  the  sixth  claim  in  the 
specifications,  which  had  been  disclaimed,  lb. 

7.  Fifthly,  that  the  title  of  the  patent  as  regarded  "  instruments  used  for  writing  and 
marking"  was  satisfied  by  the  inventions  for  improvements  in  pen-holders  and 
pencil-cases,  which  may  be  described  as  instruments  used  for  writing  and  marking 
with  pens  and  pencils.  lb. 

8.  Semble,  in  actions  or  suits,  not  being  proceedings  by  scu  feu,  and  which  were  not 
pending  at  the  time  of  the  enrolment  of  a  disclaimer  under  the  5  &  6  WilL  4,  c. 
83,  s.  1,  the  disclaimer  is  to  be  deemed  and  taken  to  be  a  part  of  the  patent  or 
specification  from  the  time  of  the  granting  of  the  letters  patent,  and  not  from  the 
time  of  its  enrolment  only.  lb. 

9.  The  decision  in  Perry  v.  Skinner,  2  M.  &  W.  471,  questioned  by  the  Court ;  and 
quart,  whether  it  can  be  reconciled  with  their  construction  of  sect  1.  lb. 

PAUPER. 

The  cost  of  maintenance  of  a  pauper,  while  remaining  in  a  parish  under  a  suspended 
order  of  removal,  may  be  recovered  against  the  parish  to  which  he  is  adjudged  to 
belong,  by  an  order  of  two  justices,  under  sect  84,  of  stat  4  &  5  Will.  4,  c  76. 
In  re  The  Overseers  of  Ckedgrave,  279. 

PEACE,  ARTICLES  OP. 
See  Partners. 

PILOT. 

Where  a  pilot  is  taken  on  board  of  a  vessel,  it  is  his  duty,  and  not  that  of  the  master, 
to  determine  where,  and  whether  or  not,  the  ship  shall  be  brought  up.  The  Loch- 
libo,  (ad.)  651. 
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PLEADING. 

1.  Declaration  —  Sufficiency  of.]  A  declaration  alleging  that  the  defendant  wrongfully 
and  improperly,  and  without  leaving  any  proper  or  sufficient  pillars  or  supports  in 
that  behalf,  worked  certain  coal  mines  under  and  contiguous  to  the  close  of  the 
plaintiff,  and  dug  for  and  got  and  moved  the  coals,  minerals,  earth,  and  soil  of  and 
in  the  said  mines,  and  that  by  reason  thereof  the  soil  and  surface  of  the  said  close 
sank  in,  cracked,  swagged,  and  gave  way,  is  sufficient,  without  an  express  allega- 
tion that  the  plaintiff  was  entitled  to  have  his  close  supported  by  the  subjacent 
strata.    Humphries  v.  Brogden,  241. 

2.  Jherment  of  Time.]    See  Highway. 

3.  Certainty  in  a  Demurrer.]  A  declaration  against  the  sheriff  for  treble  damages, 
under  29  Eliz.  c.  4,  stated  in  detail  that  five  several  writs  of  JL  fa.  against  the 
plaintiff  were  delivered  to  the  sheriff,  setting  out  the  amount  of  the  indorsements, 
and  it  was  then  averred  that  the  sheriff  afterwards,  under  the  said  several  writs  re- 
spectively, seized  the  plaintiff's  goods  to  the  value  of  the  said  writs.  It  then  al- 
leged that  the  sheriff  took  for  executing  the  said  writs  a  large  sum,  to  wit,  52/.  12*. 
3a.,  the  same  being  more  than  he  was  entitled  to  by  351.  18s.  6d,  contrary  to  the 
form  of  the  statute,  whereby  an  action  accrued  to  the  plaintiff  for  107/.  15*.  672., 
treble  the  amount  of  the  damages.  To  this  there  was  a  special  demurrer,  for  not 
setting  out  with  particularity  the  amounts  taken,  and  in  respect  of  what  fees  the 
excess  arose,  and  that  it  was  not  averred  that  the  extortion  took  place  within  one 
year  before  the  commencement  of  the  suit 

Semble,  that  the  declaration  did  not  sufficiently  show  whether  there  was  one  or  more 
seizures,  but  that  this  objection  was  not  sufficiently  taken  by  the  demurrer,  and 
that  in  other  respects  the  declaration  was  good.    Berton  v.  Lawrence,  454. 

4.  Ambiguity.]  By  a  deed,  after  reciting  the  appointment  of  W.  T.  as  bailiff  to  the 
plaintiffs,  the  sheriff  of  Middlesex,  the  defendants,  W.  T.  and  his  sureties,  conve- 
nanted  to  save  harmless  the  plaintiffs  from  any  action  brought  against  them  touching 
or  concerning  any  matter  "  wherein  the  said  bailiff  shall  act,  or  assume  to  act  as 
bailiff,"  or  "  for,  or  by  reason  of,  any  extortion  or  escape  happening  by  the  act  or  de- 
fault of  the  said  bailiff"  The  declaration,  after  stating  an  escape,  averred  that  it 
happened  "  by  th,e  default  of  the  defendant,  W.  Tl,  and  not  otherwise,  he,  the 
defendant  W.  T.,  then  being  the  bailiff  of  the  plaintiffs  as  such  sheriff."  The  de- 
fendants Graved  oyer,  and  after  setting  out  the  deed,  pleaded  that  the  default  "  was 
not  the  default  of  him,  the  said  W.  T.,  as  such  bailiff  of  the  plaintiffs : " — 

Held,  that  the  plea  was  bad  for  ambiguity;  but, — 

Semble,  that  the  declaration  would  have  been  bad  on  special  demurrer,  for  not  show- 
ing how  the  escape  was  the  default  of  W.  T.     Cubitt  v.  Thompson,  457. 

5.  Misjoinder  of  Counts.]  The  third  and  fourth  counts  of  a  declaration  set  forth  cer- 
tain promises  of  the  defendant  for  a  good  consideration,  and  not  connected  with 
any  common  law  duty  arising  from  the  relation  between  the  plaintiff  and  the  de- 
fendant, and  then  alleged  a  breach  of  duty  in  the  defendant,  consisting  solely  in  the 
neglect  to  do  the  acts  which  he  had  by  such  promises  agreed  to  do,  the  plaintiff 
having  performed  his  part  of  the  agreement    The  last  count  was  in  trover: — 

Held,  on  general  demurrer,  that  the  declaration  was  bad  for  misjoinder.  Courtney  v. 
Earle,  333. 

6.  The  case  of  Boorman  v.  Brown,  3Q.B.  Rep.  511 ;  s.  c.  11  Law  J.  Rep,  (n.  s.) 
Exch.  437,  and  11  CI.  &  F.  1,  does  not  decide  that  the  neglect  to  perform  a  contract 
is  in  every  case  a  breach  of  duty  for  which  an  action  of  tort  will  lie.  lb. 

7.  Surrender  —  Traverse.]  The  first  count  of  the  declaration  averred  that  the 
.  plaintiffs  C.  and  S.,  being  tenants  to  H.  of  certain  chambers,  at  a  certain  rent,  pay- 
able quarterly,  underlet  them  to  the  defendant,  who  undertook  to  pay  the  said  rent 
to  H.,  and  agreed  that  if  he  did  not  do  so,  he  would  indemnify  the  plaintiffs  in 
respect  thereof ;  and  that  the  defendant  did  not  pay  the  rent  to  H.,  nor  indemnify 
the  plaintiffs :  — 

Held,  that  whether  the  contract  meant  that  the  defendant  was  to  pay  to  H.  the  rent  due 
from  the  plaintiffs  to  H.,  or  to  pay  the  rent  under  the  demise  from  the  plaintiffs,  the 
promise  of  the  defendant  to  pay  did  not  extend  beyond  the  term  of  his  own  ten- 
ancy.   Smith  v.  Corles,  374. 

8.  Pleas — sixth,  surrender  by  operation  of  law ;  seventh,  that  the  plaintiff  C,  on  be- 
half of  himself  and  the  plaintiff  S.,  agreed  with  the  defendant  that  he  should  give 
up  possession  of  the  chambers,  and  that  he  did  give  up  possession  before  the  rent 
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became  payable ;  eighth,  that  C,  with  the  sanction  and  authority  of  his  co-plaintiff 
evicted  the  defendant ;  eleventh,  ( to  counts  for  use  and  occupation,  and  on  an  ac- 
count stated,)  discharge  of  the  defendant  under  the  Insolvent  Debtors'  Act :  — 
Held,  that  these  pleas  were  good.  76. 

9.  Inconsistency.]  Replication  to  the  sixth  plea,  a  special  traverse,  alleging  that  the 
defendant  quitted  possession  of  his  own  wrong ;  and  that,  according  to  the  terms  of 
an  agreement,  the  plaintiff  recovered  possession  of  the  chambers,  to  the  intent  that 
they  might  let  them  for  the  benefit  of  the  defendant,  and  not  otherwise,  absque  hoc 
that  they  were  duly  surrendered :  — 

Held  bad,  on  demurrer,  because  the  inducement  was  inconsistent  with  the  traverse.  is. 

10.  Too  large.]  Replication  to  the  seventh  plea,  traversing  the  agreement  by  the 
plaintiff  C.  on  behalf  of  himself  and  SM  and  his  performance  of  the  agreement ;  and 
replication  to  the  eighth  plea,  traversing  the  eviction  by  C,  with  the  sanction  and 
authority  of  S. :  — 

Held  bad,  on  genera]  demurrer,  as  both  being  too  large,  from  putting  in  issue  the  fact 
that  C.  had  authority  from  B.  lb. 

11.  Argumentativeness.]  Replication  to  the  eleventh  plea,  as  to  the  third  count,  that 
the  cause  of  action  accrued  after  the  order  and  adjudication  in  that  plea 
mentioned :  — 

Held  bad,  as  amounting  to  an  argumentative  denial  of  the  allegation  in  the  plea,  that 
the  order  and  adjudication  were  made  after  the  causes  of  action  accrued,  lb. 

12.  Immaterial  Issue.]  The  plaintiff  declared  on  an  agreement  by  which  he  let  to  the 
defendant  two  rooms  in  a  house,  and  the  defendant  promised,  besides  the  rent,  to 
pay  the  proportion  of  the  rates  to  be  assessed.  The  declaration  averred  that  rates 
were  assessed,  that  the  plaintiff  paid  them,  and  that  the  proper  and  reasonable  pro- 
portion to  be  paid  by  the  defendant  was  a  certain  proportion,  to  wit,  one  third  part, 
amounting,  to  wit,  to  50/.,  of  which  the  defendant  had  notice  and  was  requested  to 
pay,  &c. 

A  plea  to  this  declaration  denying'  the  request  to  pay  was  held  bad,  on  demurrer,  as 
raising  an  immaterial  issue.    Hooper  v.  Woolmer,  399. 

13.  Special  Traverse.]  Also,  a  special  traverse,  stating  that  the  proper  and  reasonable 
proportion  was  a  certain  proportion  amounting  to  12/.  10s.  and  no  more :  absque  hoc 
that  the  proper  and  reasonable  proportion  was  a  certain  proportion,  to  i\it,  5QL,  was 
held  bad  on  demurrer,  for  attempting  to  put  in  issue  the  immaterial  allegation,  that 
50/.  was  the  amount  of  the  reasonable  proportion,  lb. 

14.  Surplusage]  An  indictment  against  a  parish  for  non-repair  of  a  highway  alleged 
"  that  from  the  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there 
was,  and  yet  is,  a  common  and  ancient  highway,"  &c. ;  and  the  only  other  allega- 
tion that  it  contained  as  to  time  was,  that  a  part  of  the  said  highway,  situate,  £c> 
"  on  the  first  day  of  January,  in  the  12th  year  aforesaid,  and  continually  afterwards, 
until  the  taking  of  this  inquisition,  was,  and  vet  is,"  out  of  repair,  so  that  the  liege 
snbjects  of  the  Queen  could  not  during  the  time  aforesaid,  nor  yet  can  go,  return, 
pass,  &c. :  — 

Held,  that  the  allegation  of  hnmemoraality  might  be  rejected  as  surplusage,  and  that 
without  it  sufficient  appeared  on  the  face  or  the  indictment,  as  to  time,  to  support 
the  liability  charged.    Region  v.  Turwtston,  317. 

15.  Usury.]  Debt  by  the  public  officer  of  a  banking  copartnership  for  work  and  labor, 
commission,  money  lent,  interest,  and  on  an  account  stated.  Fourth  plea,  as  to 
390/.  13s.,  parcel,  &c,  that  it  was  corruptly  agreed  between  the  defendant  and  the 
banking  copartnership,  that  they  should  lend  to  him  from  time  to  time  such  sums  as 
he  should  require,  by  paying  certain  checks  of  the  defendant,  upon  the  terms  that 
while  the  said  copartnership  should  forbear  to  demand  payment  of  the  sums  so  lent, 
they  should  charge  the  defendant  partly  for  interest  and  partly  under  the  shift  and 
chevisance  of  commission  for  their  work  and  labor,  more  than  5/.  per  cent.,  to 
wit,  10/.  per  cent.,  and  that  in  pursuance  of  such  agreement,  the  company  did  lend 
to  the  defendant  divers  sums,  and  did  charge  a  large  sum,  partly  by  way  of  interest 
and  partly  by  way  of  shift  and  chevisance  of  commission,  and  exceeding  the  rate 
of  57.  per  cent  The  plea  then  identified  the  sum  of  390/.  13s.,  parcel,  &c.  The 
fifth  plea  was  similar,  but  addressed  only  to  the  commission  and  interest :  — 

Held,  upon  special  demurrer,  that  the  usurious  agreement  was  pleaded  with  sufficient 
certainty,  and  that  it  was  sufficient  to  state  enough  to  make  the  agreement  illegal 
within  the  12  Ann.  stat  2,  c  16,  without  averring  that  the  contract  was  prior  to  the 
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2  &  3  Vict  c.  37,  or  that  it  was  within  the  exception  of  that  act  as  relating  to  land. 
Deny  v.  Toll,  440. 

See  Fraud.     Habeas  Corpus.    Will,  4.     Indictment.    Collision.     Patent. 

Easement.    Guaranty. 

POOR  LAWS. 
See  Practice,  29. 

POOR  RATE. 

Under  an  act,  4  Vict  c.  16,  commissioners  were  appointed  for  the  improvement  of 
H.,  within  certain  limits,  containing  parts  of  several  townships:  and  the  property 
in  all  the  public  wells  or  springs  of  medicinal  or  mineral  waters,  within  the  said 
limits,  was  vested  in  the  said  commissioners,  and  they  were  empowered  to  add  to  or 
alter  the  existing  erections  over  the  said  springs,  and  to  erect  a  pump-room  over  the 
sulphur  water  springs.  The  act  also  gave  them  special  powers  with  reference  to 
the  maintaining  of  footways,  the  obstruction,  cleansing,  and  lighting  of  the  streets, 
the  removal  of  dirt  and  rubbish  from  houses  and  premises,  the  preventing  of 
nuisances,  the  providing  a  proper  market,  and  further  empowered  them  to  make 
annual  rates  upon  the  owners  of  property  within  the  limits  of  the  act ;  the  money 
arising  therefrom,  as  also  all  other  moneys  received  under  the  act,  to  be  applied  en- 
tirely in  paying  off  all  moneys  borrowed  on  the  rates,  and  defraying  the  expenses 
incurred  in  carrying  out  the  purposes  of  the  act  A  pump-room  was  afterwards 
built,  under  the  power  for  that  purpose  given  by  the  act,  which  was  open  to,  and 
used  by,  the  public  generally,  subject  only  to  a  small  payment  to  the  commission- 
ers, and  certain  other  regulations  imposed  by  the  act: — 

Held,  that  the  commissioners  were  properly  rated  as  occupiers  and  owners  of  such 
pump-room  to  the  relief  of  the  poor  of  one  of  the  townships  in  part  within  the  limits 
of  the  act,  the  purposes  for  which  they  were  appointed  not  being  for  the  public  ad- 
vantage only.    Regina  v.  Com.  of  Harrogate,  281. 

PRACTICE. 

1.  Service  of  Process.]  Qtusre,  whether  process  against  a  Scotch  Railway  Company 
can  be  served  on  its  secretary  in  England.    Wilson  v.  Caledonian  Railway  Co.,  415. 

2.  A  company  was  incorporated  by  statute  for  making  a  railway,  part  of  the  line  lying 
in  England  and  part  in  Scotland:  the  Act  embodying  the  Companies  Clauses  Con- 
solidation Acts  for  both  countries.  By  a  subsequent  local  act  another  Scotch  Rail- 
way Company  was  amalgamated  with  the  company.  A  party  having  a  claim  against 
the  company  in  respect  of  certain  shares  arising  out  of  that  amalgamation,  com- 
menced an  action  in  England,  and  served  process  on  the  secretary  of  the  company 
while  in  London :  — 

Held,  that  this  service  was  good.  lb. 

3.  Service  of  Rule  on  Defendants  Clerk.]  A  rule  nisi  cannot  be  made  absolute,  no 
cause  being  shown,  on  an  affidavit  which  states  that  service  of  the  rule  has  been 
effected  on  a  clerk  of  the  defendant,  at  the  warehouse  of  the  defendant  The  old 
practice  of  requiring  a  service  at  the  defendant's  dwelling-house  must  be  adhered 
to.    MedlicoU  v.  Williams,  305. 

4.  Right  to  bqrinJ]  A  new  trial  will  not  be  granted  because  a  judge  has  wrongly 
ruled  at  Nisi  Prius  as  to  which  party  must  begin,  unless  such  ruling  did  clear  and 
manifest  injustice.    Branford  v.  Freeman,  444. 

5.  The  case  of  Edwards  v.  Matthews,  11  Jurist,  398,  affirmed,  and  the  report  of  the 
case  Huckman  v.  Fernie,  in  3  M.  &  W.  505,  corrected.  lb. 

6.  Changing  Venue.]  One  of  two  defendants  may,  under  ordinary  circumstances, 
change  the  venue  without  the  consent  of  the  other.    Job  v.  Butterfield,  417. 

7.  A  rule  to  discharge  a  rule  for  changing  the  venue  need  not  be  drawn  up  on  reading 
the  affidavits  on  which  the  original  rule  was  obtained,  lb. 

8.  Removal  of  Cause.]  Semble,  per  Curiam,  that  the  jurisdiction  given  to  the  Superior 
Court  by  the  9  &  10  Vict  c.  95,  s.  90,  to  remove  a  cause  from  a  County  Court,  by 
certiorari,  is  not  taken  away  by  the  13  &  14  Vict  c.  61,  s.  16 ;  but  it  was 

Held,  that  on  applying  for  a  certiorari  under  that  statute,  all  material  facts  relative  to 
the  state  of  the  cause  in  the  Court  below  should  be  brought  before  the  Judge,  in 
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order  to  enable  him  to  exercise  his  discretion  in  granting  or  refusing  the  writ   Par- 
ker v.  The  Great  Western  Railway  Company,  514. 

9.  Quart,  per  Martin,  B.,  whether  the  action  for  money  had  and  received  was  main- 
tainable under  the  circumstances  in  Parker  v.  The  Great  Western  Railway  Company, 
7  Man.  &  G.  253;  8  Jur.  194.  lb. 

10.  Removal  of  Cause.]  The  conditions  imposed  by  the  121st  section  of  the  County 
Court  Act,  9  &  10  Vict  c  95,  on  removing  suits  in  replevin  from  those  Courts  by 
certiorari,  are  to  be  complied  with  when  the  writ  is  delivered  to  the  Judge  in  Court. 
Mungeam  v.  Wheatley,  516. 

11.  Refusal  to  allow  Removal.]  A  Judge  to  whom  such  a  writ  was  delivered  refused 
to  allow  it,  and  proceeded  to  try  the  cause,  on  the  ground  that  notice  of  the  sureties 
was  not  given  to  the  clerk  of  the  Court  in  sufficient  time  to  communicate  with  the 
Judge  in  order  to  enable  him  to  fix  the  amount  of  the  security,  and  the  clerk  to 
express  his  approval  of  the  sufficiency  of  the  sureties  before  the  sitting  of  the  Court 
at  which  they  were  to  be  taken :  — 

Held  erroneous,  as  the  question  of  the  sufficiency  of  the  sureties  could  not  arise  until 
the  Judge  had  received  in  court  the  declaration  required  by  that  section,  and  fixed 
the  amount  in  which  the  sureties  were  to  be  bound,  lb. 

12.  Adjournment  for  Inquiry.]  Qiuere,  if,  after  such  declaration  and  fixing  such  amount, 
time  be  required  to  examine  into  the  sufficiency  of  the  sureties,  the  Judge  may 
adjourn  the  cause  for  that  purpose,  lb. 

13.  Certiorari,  when  returnable.]  Every  certiorari  issued  under  this  section  ought  to 
be  made  returnable  so  as  to  allow  a  sufficient  time  for  the  preliminary  inquiries 
which  it  directs.  lb. 

14.  Receiving  Declaration  of  Attorney.]  The  declaration  required  by  that  section  may 
be  made  by  the  attorney  of  the  party,  at  least  if  he  is  himself  unable  to  attend ; 
and,  in  receiving  that  declaration,  the  duty  of  the  Judge  is  altogether  ministerial  lb. 

15.  Remedy  for  Disobeying.]  Where  the  Judge  of  a  County  Court,  even  through  mis- 
take of  tne  law,  disobeys  a  certiorari  under  this  section,  the  remedy  is  by  attachment, 
or  perhaps  by  rule  to  return  the  writ  lb. 

16.  Removal  of  Judgment]  The  judgment  of  a  County  Court  may  be  removed  into  a 
Superior  Court  under  the  1  &  2  Vict.  c.  110,  s.  22,  although  the  party  against  whom 
it  has  been  obtained  has  already  been  examined  by  the  Judge  of  the  County  Court, 
and  committed  to  jail  under  the  9  &  10  Vict.  c.  95,  s.  99.    Copeman  v.  Gladden,  528. 

17.  Issuing  Execution.]  Where  a  party,  who  has  been  duly  summoned  to  answer  a 
plaint  in  a  County  Court  holden  under  the  9  &  10  Vict  c.  95,  fails  to  appear,  on 
which  the  cause  is  heard  in  his  absence  and  judgment  given  against  him,  and  drawn 
up  to  pay  the  plaintiffs  demand  with  costs  forthwith,  execution  may  issue  imme- 
diately, without  previous  service  of  the  judgment    Ely  v.  Moule  fy  Tombs,  493. 

18.  Execution.]  Under  sec.  36  of  8  &  9  Vict  c.  16,  the  Court  will  not  order  execution 
to  issue  against  a  shareholder  of  a  company  without  a  sci.  fa.,  but  will  only,  upon 
sufficient  ground  being  shown,  allow  a  sci.  fa*  to  issue,  in  order  that  execution  may 
be  obtained  against  such  shareholder  to  the  extent  pointed  out  by  that  section.  A 
suggestion  is  not  the  proper  course.    Hitchings  v.  Kilkenny  Railway  Co.,  357. 

19.  It  is  not  sufficient,  in  order  to  obtain  leave  for  issuing  such  sci  feu,  to  show  that  A- 
fas.  have  been  issued  against  the  effects  of  the  company  into  two  counties,  and  nulla 

bona  returned  to  them.  lb. 

20.  The  case  of  Bartlett  v.  Pentland,  1  B.  &  Ad.  704,  in  part  overruled.  lb. 

21.  Execution  against  Shareholder  in  Joint  Slock  Company.]  The  mode  of  issninf 
execution  against  a  shareholder  in  a  joint  stock  company,  under  the  8  Vict  c.  16, 
s.  36,  may  be  by  sci.  fa. ;  sed  qwere,  whether  it  might  not  be  in  some  other  form. 
Devereuxjy.  The  Kilkenny  and  Great  Southern  and  Western  Railway  Company,  481. 

22.  How  Sci.  Fa.  should  be  issued.]  Such  sci.  fa.  should  state  that  the  party  against 
whom  it  issues  is  a  shareholder  in  the  company,  together  with  the  amount  due  on 
his  shares ;  and  also  that  execution  has  issued  against  the  property  of  the  company, 
and  been  found  unavailing  to  satisfy  the  plaintiff's  claim ;  all  which  allegations  are 
traversable.  76. 

23.  Commitment.]  An  order  on  a  judgment  summons,  under  the  98th  and  99th  sections 
of  the  9  &  10  Vict  c.  95,  by  which  the  Judge  of  a  County  Court  ordered  a  party  to 
pay  a  debt  (previously  recovered)  by  instalments,  or  on  default  to  be  committee  to 
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prison,  is  bad ;  because  the  party  is  entitled  to  a  summons  to  show  cause  against 
the  committal  —  confirming  Ex  parte  Kinning,  4  Com.  B.  Rep.  507;  s.  c.  16  Law  J. 
Rep.  (n.  s.)  Q.  B.  257.    Alley  v.  Dale,  359. 

24.  Stay  of  Proceedings  —  Frivolous  Action.]  An  action  of  debt  having  been  brought 
in  the  Superior  Court  to  recover  9/.  10*.,  the  defendant  pleaded,  except  as  to  SI.  14*., 
never  indebted,  and  as  to  8/.  14s.,  a  tender  and  payment  of  that  sum  into  Court  The 
jury  found  a  verdict  for  the  plaintiff  on  the  first  issue,  damages  16*.,  and  for  the 
defendants  on  the  plea  of  tender.  A  motion  having  been  .made  to  stay  the  pro- 
ceedings on  payment  of  the  debt,  without  costs,  on  the  ground  of  the  action  being 
frivolous,  the  Court  refused  the  rule.    Nurden  v.  Fairbanks,  471. 

25.  New  Trial  for  Misdirection.]  A  company  consisting  of  a  large  number  of  persons 
subscribing  small  sums,  was  formed  for  the  purpose  of  buying  land,  erecting  dwell- 
ings thereon,  and  allotting  the  same  to  the  subscribers.  The  allotment  depended 
upon  the  result  of  a  ballot. 

In  connection  with  this  company  there  was  established  a  bank  for  receiving  the  deposits 
of  small  capitalists  and  working  men,  upon  the  security  of  the  property  of  the  com- 
pany ;  and  as  part  of  the  same  concern,  a  bank  in  which  the  subscribers  of  the 
company  might  place  their  savings  for  purchasing  their  land  from  the  company. 

The  Judge,  in  an  action  of  libel,  having  directed  the  jury  that  the  whole  of  this 
scheme  was  illegal,  on  the  grounds  of  its  being  contrary  to  the  Lottery  Acts,  and 
also  to  the  Bank  Act:  — 

Held^thut  the  scheme  being  illegal,  as  being  contrary  to  the  Bank  Act,  there  was  no 
misdirection.     O5 Connor  v.  Bradshaw*  466. 

26.  Motion  for  New  Trial  after  Exceptions.]  After  bill  of  exceptions  tendered,  the 
party  cannot  move  for  new  trial  upon  a  point  which  might  have  been  (but  was  not) 
included  therein,  without  abandoning  the  bill  of  exceptions.    Mams  v.  Andrews,  305. 

Semble,  if  the  point  could  not  have  been  included  in  the  bill  of  exceptions,  the  motion 
might  have  been  made  concurrently,  lb. 

27.  Order  of  Quarter  Sessions.]  Enforced  by  removal  into  the  Court  of  Queen's 
Bench  under  12  &  13  Vict  c.  45,  s.  18,  by  Judge's  order  or  rule  of  Court,  without 
a  certiorari.    Hawker  v.  Field,  310. 

28.  Money  paid  into  Court.]  Where  a  defendant  is  arrested  under  1  &  2  Vict.  c.  110, 
and  is  released  on  depositing  with  the  sheriff  the  amount  indorsed  upon  the  writ 
with  10/.  for  costs,  which  sums  are  afterwards  paid  into  Court,  the  plaintiff  is  entitled 
to  have  the  money  paid  out  of  Court  to  him  (subject  to  taxation)  if  the  defendant 
neglects  to  pay  an  additional  10/.  into  Court,  pursuant  to  7  &  8  Geo.  4,  c.  71,  s.  2. 
Nyssen  v.  Ruysenaers,  439. 

29.  Appeal,  Notice  of,  signed  by  Attorney.]  An  appeal  against  an  order  of  removal, 
signed  and  given  by  an  attorney  on  behalf  of  the  appellant  parish,  is  sufficient  JR. 
v.  Middlesex,  311.    s.  p.  R.  v.  Carew,  304. 

30.  Ground  of.]  The  term  "notice  of  appeal "  in  section  9  of  11  &  12  Vict  c.  31, 
which  provides  that  no  appeal  shall  be  allowed  against  an  order  of  removal  if  notice 
of  such  appeal  be  not  given,  as  required  by  law,  within  a  certain  specified  time, 
does  not  apply  to  the  statement  of  the  grounds  of  appeal.  Regina  v.  Recorder  of 
Derby,  314. 

PRINCIPAL  AND   AGENT. 
See  Master  and  Servant. 

PRINCIPAL  AND  SURETY. 
See  Surety.    Interest. 

PROBABLE  CAUSE. 

•Affidavit  —  Set-off.]  Where  a  creditor  files  an  affidavit  of  debt  under  the  Bankruptcy 
Consolidation  Act,  (12  &  13  Vict  c.  106,  a.  78,)  he  is  bound  to  notice^  and  deduct 
any  sum  due  to  the  debtor  arising  out  of  the  same  transaction  as  that  out  of  which 
his  own  debt  arises,  and  to  claim  for  the  difference  only ;  and  if  he  omits  to  do  so, 
he  will  be  held  not  to  have  had  reasonable  or  probable  cause  for  making  the  affidavit 
in  the  amount  at  which  it  was  made.    Marshall  v.  Sharland,  231. 

Where,  therefore,  in  an  action  for  goods  sold  and  delivered,  the  plaintiff  sought  to 
recover  the  price  of  a  cargo  of  coals,  the  freight  of  which  he  was  bound  to  pay  to 
the  captain  of  the  vessel  before  they  could  be  discharged,  and  the  defendant  proved 
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at  the  trial,  as  a  set-off;  payment  of  the  freight,  and  reduced  the  verdict  for  the 
plaintiff  by  that  amount,  it  was  held,  that  the  plaintiff  had  not  any  reasonable  or 
probable  cause  for  making  an  affidavit  of  debt  in  the  Bankruptcy  Court,  for  the  full 
price  of  the  coals,  without  deducting  the  amount  paid  by  the  defendant  for  freight; 
and  the  Court,  under  12  &  13  Vict  c.  106,  s.  86,  ordered  that  the  defendant  should 
have  the  costs  oi  the  suit  lb. 

RAILWAY. 
See  Practice,  21,  22. 

RAPE. 
See  Assault,  2. 

REASONABLE  CAUSE. 
See  Probable  Cause. 

RECEIPT. 
See  Stamp. 

REGENERATION. 
See  Baptism. 

REGISTER. 
See  Evidence. 

REGISTRATION. 
See  Patent. 

REGISTRATION   OF  VOTERS. 

1.  Interest  of  a  Mortgagor.]  A  mortgagor  of  freehold  premises  in  possession  of  the 
rents  and  profits  is  not  entitled  to  be  registered  as  a  county  voter  under  6  &7  Vict 
c.  18,  s.  74,  unless  he  receives  therefrom  409.  by  the  year,  after  deducting  money 
paid  annually  by  him  by  way  of  interest  on  a  sum  secured  by  a  mortgage  which 
contains  no  mention  of  interest,  the  time  for  repayment  of  the  principal  sum  men- 
tioned in  such  mortgage  having  expired ;  such  annual  payment  being  in  fact  a  con- 
sideration for  remaining  in  possession.    Lee  and  Hutchinson,  329. 

2.  Construction  of  Oath.]  Per  Movie,  J.  —  The  true  construction  of  the  words  u  over 
and  above  the  interest  of  any  money  secured  by  mortgage  "  in  the  freeholder's  oath, 
28  Geo.  3,  c.  36,  s.  6,  is  "money  secured,"  not  "interest  secured."  lb. 

RECEIVING   STOLEN  GOODS. 

Manual  and  constructive  Possession.]  A,  B,  and  C  were  jointly  indicted  for  stealing 
and  receiving  some  fowls.  It  was  proved  that  A,  carrying  a  sack  containing  stolen 
fowls,  went  with  B,  at  past  four  in  the  morning,  into  the  house  of  C's  father;  that 
in  about  ten  minutes  time  A  (still  carrying  the  sack)  came  out  at  the  back  door 
with  B,  preceded  by  C  with  a  lighted  candle ;  that  C  was  the  only  member  of  the 
family  up  in  the  house ;  that  the  three  went  together  into  a  stable  on  the  same 
premises ;  that  the  police  went  into  the  stable  after  them,  and  found  the  sack  lying 
on  the  floor,  and  the  three  men  standing  round  it  as  if  bargaining.  The  Bench  told 
the  jury,  that  the  taking  of  A  and  B  with  the  stolen  goods  by  C  into  the  stable  over 
which  he  had  the  control,  for  the  purpose  of  negotiating  about  the  buying  of  them, 
he  well  knowing  the  goods  to  have  been  stolen,  was  a  receiving  them  within  the 
meaning  of  the  statute.  The  jury  convicted  A  and  B  of  stealing  the  fowls,  and  C  of 
receiving  the  fowls,  knowing  them  to  have  been  stolen. 

Upon  a  case,  stating  the  above  facts,  the  question  asked  being  whether  the  conviction 
of  C  was  proper:  — 

Held,  by  a  majority  of  the  Judges,  (eight  to  four,)  that  the  conviction  was  wrong. 

The  majority  were  of  opinion  that  C  did  not  receive  the  fowls,  as  they  all  along  re- 
mained in  the  manual  possession  of  A  and  B,  and  were  never  under  C's  control,  and 
it  was  not  the  intention  of  A  and  B  that  C  should  have  them,  except  on  the  con- 
tingency, which  never  happened,  of  his  completing  a  bargain  for  them. 
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The  minority  held,  that  as  C  cooperated  with  A  and  B  in  the  common  purpose  of  car 
rying  the  fowls  into  the  stable,  he  had  a  joint  possession  with  them,  and  that  as  he 
knew  that  the  fowls  were  stolen,  and  assisted  in  the  removing  them  for  the  purpose 
of  negotiating  about  the  purchase,  he  had  a  possession  with  a  wicked  purpose,  and 
therefore  might  properly  be  convicted  as  a  receiver.    Regina  v.  Wiley,  567. 

See  Husband  and  Wife. 

REPAIR   OF  HIGHWAY. 
See  Highway. 

REPLEVIN. 
See  Action.    Borough  Rate. 

REQUEST 
See  Pleading. 

ROBBERY. 

Conviction  for  Assault.]  The  prisoners  were  indicted  for  robbery,  and,  at  the  time  of 
the  robbery,  beating  the  prosecutor.  The  jury  found  as  their  verdict,  that  the  pris- 
oners were  guilty  of  assaulting  the  prosecutor  with  intent  to  rob  him  .*  — 

Held,  that  the  finding  did  not  warrant  a  conviction  for  the  felony  of  assaulting  with 
intent  to  rob,  as  the  indictment  for  robbery  with  violence  did  not  include  a  charge 
of  the  minor  felony  of  assaulting  with  intent  to  rob,  although  the  word  "  rob  "  was 
used  in  the  indictment.    Regina  v.  Reid,  595. 

Held,  also,  that  the  verdict  being  a  finding  of  a  felonious  assault  would  not  justify  a 
conviction  of  assault  under  the  statute  7  Will  4,  &  1  Vict.  c.  85,  s.  11 ;  that  con- 
sequently there  was  no  proper  verdict,  and  that  the  judgment  must  be  arrested.  lb. 

SALVAGE. 

1.  See  The  Active,  (ad.)  644. 

2.  Liability  of  Slap  for.]  The  crews  of  two  ships,  belonging  to  J.  L.,  gave  some  as- 
sistance to  a  ship  chartered  to  J.  L.,  who  was  bound  to  provide  and  pay  the  master 
and  crew  of  such  ships,  the  cargo  on  board  of  which  belonged  to  J.  L. :  — 

Held,  in  a  suit  against  the  ship,  that  no  salvage  could  be  claimed.  The  Maria  Jane, 
(ad.)  658. 

3.  Derelict  —  Misconduct.]  A  ship,  laden  with  lead  and  iron,  sunk  on  the  Shipwash 
sand,  and  was  there  left  by  the  master  and  crew :  — 

Held,  that  the  ship  was  not  a  derelict ;  that  the  authority  of  the  owners  and  under- 
writers remained ;  and  the  first  finders,  though  they  recovered  part  of  the  property, 
forfeited  their  claim  to  salvage,  and  became  liable  to  the  costs  of  a  suit  instituted 
by  them  as  salvors,  by  reason  of  their  subsequent  misconduct  towards,  and  forcible 
resistance  to,  the  authority  of  the  owners.    The  Barefoot,  (ad.)  661. 

SANITARY  ACT   OF  LIVERPOOL. 
See  Mandamus. 

SEAMEN'S  WAGES. 

Lien —  Continuous  Voyage.']  A  Prussian  ship  sailed  from  Memel  on  a  voyage  to  Eng- 
land ;  she  afterwards  made  other  voyages,  in  the  last  of  which  the  master  executed 
a  bottomry  bond  on  the  ship,  freight,  and  cargo.  The  ship  was  sold  in  this  country 
at  the  suit  of  the  bondholder,  and  the  proceeds  brought  into  the  registry.  The  pro- 
ceeds and  the  freight  were  not  sufficient  to  pay  the  bond,  interest,  and  costs.  The 
mate  and  crew  entered  an  action  for  their  wages  from  the  time  the  ship  first  sailed, 
claiming,  as  against  the  owners  of  the  cargo  on  the  last  voyage,  a  right  to  be  paid 
out  of  the  proceeds  and  the  freight :  — 

Held,  that  as  the  contract  of  hiring  showed  a  continuous  contract,  the  wages  sued  for 
were  a  lien  upon,  and  should  be  paid  out  of,  the  proceeds  and  the  freight  The 
Louisa  Bertha,  (ad.)  665. 

SERVICE. 

See  Practice,  1,  2,  3. 

vol,  I.  61 
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SESSIONS. 
See  Certiorari. 

« 

SET-OFF. 
See  Probable  Cause. 

SETTLEMENT. 

Notice  of  ChargtabilityA  By  sect  3  of  act  1  &  3  Vict  c.  14,  an  appeal  Is  given  to 
the  overseers,  &c,  or  the  parish  in  which  the  justices  shall  adjudge  any  such  in- 
sane person  to  be  settled,  u  in  like  manner  and  under  like  restrictions  and  regula- 
tions as  against  any  order  of  removal,"  giving  reasonable  notice  to  the  clerk  of  the 
peace  of  the  county,  &c,  who  is  to  be  respondent  in  such  appeal :  — 

Held,  that  these  provisions  come  into  operation  only  when  an  appeal  has  been  com- 
menced ;  and  that,  therefore,  the  keeper  of  the  asylum  was  a  proper  person  to  serve 
the  notice  of  changeability  and  other  documents  required  by  the  Poor  Law  Acts  to 
be  sent  to  the  overseers  of  the  parish  to  be  affected  by  the  order  of  adjudication  of 
settlement    Regina  v.  The  Clerk  of  the  Peace  of  the  West  Riding  of  Yorkshire,  ZTL 

See  Justice  or  the  Peace. 

SHERIFF. 

The  sheriff  returned  to  a  writ  of  JL  fa.  against  W.,  that  before  the  delivery  thereof  to 

him,  another  writ  of  JLfa.  against  W .  was  delivered  to  him,  and  that  by  virtue 

thereof  he  seized  the  goods  of  W.     In  case  against  the  sheriff  for  a  false 

return :  — 
Hddj  First,  that  the  sheriff  was  not  estopped  by  his  return  from  showing  that  the 

goods  seized  under  the  first  writ  were  not  the  goods  of  W. 
Secondly,  by  Erie,  J.,  that  though  the  judgment  on  which  the  first  writ  issued  was 

fraudulent,  the  sheriff  seized  the  goods  of  W.  under  the  first  writ,  and  not  under 

plaintiff's  writ 
The  decision  in  hnray  v.  Magnay,  11  M.  &  W.  267,  7  Jur.  240,  doubted.   Remmett  v. 

Lawrence,  260. 

SHIP   OWNERS. 
When  not  liable  for  Collision  of  Vessels.] 

See  Collision. 

SOLICITOR. 

1.  Fees  —  Charges.]  A  town  clerk  was  appointed  to  his  office,  on  the  basis  of  a  re- 
port which  fixed  nis  salary  at  2502.  a  year,  and  defined  his  duties  to  be  (inter  aUa) 
"  to  prepare  all  precepts,  orders,  and  other  documents  required  for  laying  borough 
rates,  to  abide  by  and  see  that  all  orders  of  the  council  are  properly  carried  out, 
and  all  necessary  documents  prepared  for  so  doing,  and  to  act  as  the  professional 
adviser  of  the  mayor  and  council  in  the  business  of  the  council;"  and  it  also  pro- 
vided, "  that  he  be  paid  the  usual  professional  charges  for  conducting  or  opposing 
bills  in  Parliament,  conducting  actions  or  suits,  &c,  preparing  leases,  &c,  and  also 
he  be  paid  all  travelling  and  other  expenses  out  of  pocket : "  — 

Held,  that  he  was  entitled  to  be  paid  all  such  extra  costs  as  were  bona  fide  incurred  for 
the  purpose  of  warding  off  threatened  litigation,  whether  litigation  did  or  did  not 
in  fact  result    Regina  v.  Prest,  250. 

2.  Retainer.]  Although  a  town  clerk,  who  has  -acted  as  solicitor  to  a  municipal  cor- 
poration, cannot  recover  his  professional  costs  against  them  in  an  action  without 
proving  a  retainer  under  the  corporate  seal,  vet,  where  an  order  for  payment  of  such 
costs  has  been  made  by  the  town  council,  the  mere  absence  of  a  retainer  under 
seal  will  not  be  a  sufficient  ground  for  quashing  the  order  under  7  Will.  4,  &  1  Vict 
c.  78,  8.  44,  if  the  costs  were  incurred  under  resolutions  of  the  town  council  lb. 

STAMP. 

1  Afemarandum.]  A  declaration  alleged,  in  substance,  that  the  defendant  obtained 
S  D.  as  a  partner  for  the  plaintiff  in  his  business,  upon  the  terms,  amongst  other*, 
stated  in  the  declaration;  that  the  plaintiff  afterwards  paid  to  the  defendant  25L  for 
obtaining  the  said  partner,  and  it  was  then  agreed  between  the  plaintiff  and  the 
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defendant,  that  the  plaintiff  should  accept  and  deliver  to  the  defendant  a  bill  of  ex 
change  for  27/.  10*.,  payable  in  eighteen  months,  upon  condition  that  S.  D.  should 
accept  the  partnership  beyond  two  years,  bat  if  S.  D.,  at  the  expiration  of  eighteen 
months,  should  give  notice  of  his  wish  to  retire  from  the  partnership,  and  not 
rescind  it,  the  said  bill  should  be  null  and  void ;  that  in  consideration  of  the  plaintiff's 
delivering  the  said  bill,  accepted,  to  the  defendant  upon  the  said  condition,  the  de- 
fendant promised,  if  he  should  negotiate  it,  and  the  said  notice  were  given,  and  not 
rescinded,  to  indemnify  the  plaintiff  from  the  payment  of  the  said  bill  and  all  costs, 
&c. ;  that  the  defendant  afterwards  negotiated  the  bill ;  that  the  plaintiff  had  been 
compelled  to  pay  the  amount;  that  S.  D.  gave  notice,  at  the  end  or  eighteen  months, 
of  his  wish  to  retire  from  the  partnership,  and  did  not  rescind  the  same.  Breach, 
that  the  defendant  had  not  indemnified  the  plaintiff  from  the  payment  of  the 
said  bill 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  of  the  condition  upon  which  the 
bill  was  given ;  and  at  the  trial,  the  following  unstamped  document,  signed  by  the 
defendant,  was  admitted,  as  part  of  the  evidence  on  behalf  of  the  plaintiff:  — 

"  Mem.  —  I  have  this  day  received  of  Mr.  Fenwick  de  Porquet  a  bill  for  272. 10s.,  at 
eighteen  months'  date,  on  condition  that  Mr.  Samuel  Douglas  accepts  the  partner- 
ship beyond  two  years ;  but  should  Mr.  Douglas  give  notice  at  the  expiration  of 
eighteen  months,  (the  bill  to  be  null  and  void,)  and  not  afterwards  rescind  the 
same : "  — 

Held,  that  the  document  had  been  properly  received  in  evidence  without  an  agreement 
stamp.    De  Porquet  v.  Page,  265. 

2.  Agreement  Stamp.]  The  following  document  was  held  to  be  admissible  in  evidence 
stamped  as  an  agreement  and  not  as  a  receipt :  u  I  have  received  your  cheque  for 
3912. 10*.  3d,  being  the  payment  for  an  overdue  bill  and  interest,  in  the  hands  of 
the  Derby  and  Derbyshire  Bank,  and  1  hereby  undertake  to  procure  and  hand  the 
said  bill  over  to  you,  and  I  have  now  given  you  Messrs.  Dixon's  order  for  500  tons 
of  iron."     Van  Daddszen  v.  Swain,  459. 

See  Evidence. 

STATUTES   CITED,  EXPLAINED,  &c. 

43  Eliz.  c.  6,  s.  2.    Costs, 407 

7  &  8  WilL  3,  c.  25,  )    r^^^^  «~i 

10  Anne,c.23.     \    Conveyances, 339 

4  Anne,  c.  16,  s.  25.    Costs, 388 

9  Geo.  1,  c.  7,  s.  8.    Appeal, 304,  311 

28  Geo.  3,  c.  36,  s.  6.    Freeholder's  Oath, 329 

e^wllY^^l    Readmission  of  an  Attorney, 264 

53  Geo.3,c.  141.    Annuities, 296 

53  Geo.  3,  c.  159.    Ship  Owners, 637 

55  Geo.  3,  c.  51.      Borough  Rate, 418 

7  Geo.  4,  c.  46,  s.  13.    Execution, 357 

7  &  8  Geo.  4,  c.  29.    False  Pretences 533, 537 

7  &  8  Geo.  4,  c.  71,  s.  2.    Costs, 439 

11  Geo.  4,  &  1  Will.  4,  c.  66,  s.  3.    Forgery, 589 

4&5  WilL  4,  c.  74,  s.  84.    Paupers, 279 

5  &  6  Will.  4,  c.  76,  8.  92.    Borough  Rate, 418 

5&6  Will.  4,  c.  83,  s.  1  &  5.      Patents, 346 

6  &  7  Will.  4,  c.  96.    Parochial  Assessments, 291 

7  WilL  4,  &  1  Vict  c.  78,  s.  44.     Municipal  Corporation, 250 

7  Will.  4,&  1  Vict  c.  85,  s.  11.    Conviction, 595 

1  Vict  c.  26,  s.  9  &  21.    Will, 625,633,634 

1&2  Vict  c.  14.    Lunatic, 271 

1  &  2  Vict  c.  110,  b.  18.    Enforcement  of  Award, 384 

4  Vict  c.  16.    Commissioner  of  Harrowgate, 281 

iSSvictcif!   I—Tta, 365 

6  &  7  Vict  c.  18,  s.  74.    Mortgagee's  Rate, 329 

6&7  Vict  c.  65.    Copyright, 269 

6  &  7  Vict  c.  73,  s.  25.    Attorneys, 264 

7&8  Vict c. 62, &  1.    Anon, 592 
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8  Vict  c.  16,  s.  26.    Companies  Clauses  Consolidation  Act, 523 

8&    9  Vict  c.  16,  s.  36.    Execution,  357 

8&    9  Victc.  16.    Register, 414 

8  &    9  Vict  c.  18,  s.  25.    Appointment  of  Arbitrators, 410 

9  &  10  Vict  c.  95,  s.  90,  95,  98, 99,  128, 129.    Practice, ^501, 504, 514, 516 

9  &  10  Vict  c.  127.      Sanitary  Act, 291 

11&12  Vict  c.  42,  s.  18.    Criminal  Law, 540 

11  &  12  Vict  c.  44,  8.  1  &  2.    Jurisdiction  of  Justice, 296 

11&12  Vict  c.  45,  s.  73.    Winding-up  Act, 487 

12  &  13  Vict  c.  10.    Mutiny, 575 

12  &  13  Vict  c.  45.    Order  of  Quarter  Sessions, 310 

12&  13  Victc.  76.    Defilement  of  Women, 581 

12&  13  Victc.  106,8.78,86,107.    Bunkruptcy, 231,392 

13&  14  Vict  c.  61,  s.  16.    Costs, 512,514 

SUBPCENA. 
See  Witness. 

SURETY. 

1.  Alteration  of  Contracts.]  In  a  bond  by  cautioners  (sureties)  for  the  careful  attention  to 
business  and  the  faithful  discharge  of  the  duties  of  an  agent  of  a  bank,  it  was  pro- 
vided, "  that  he  should  have  no  other  business  of  any  kind,  nor  be  connected  in  any 
shape  with  any  trade,  manufacture,  or  mercantile  copartnery,  nor  be  agent  for 
any  individual  or  copartnery  in  any  manner  of  way  whatsoever,  nor  be  security  fir 
any  individual  or  copartnery  in  any  manner  of  way  whatsoever"  The  bank  subse- 
quently, without  the  knowledge  of  the  sureties,  increased  the  salary  of  the  agent, 
he  undertaking  to  bear  one  fourth  part  of  all  losses  which  might  he  incurred  by  kit 
discounts :  — 

Held,  affirming  the  decision  of  the  majority  of  the  Court  below,  that  this  was  such  an 
alteration  of  the  contract,  and  of  the  liability  of  the  agent,  that  the  sureties  were 
discharged,  notwithstanding  that  the  loss  arose,  not  from  discounts,  but  from  im- 
proper conduct  of  the  agent    Bonar  v.  Macdonald,  1. 

2.  Liability  of  Sureties.']  The  defendants,  as  sureties  for  one  J.  L.,  executed,  on  the 
6th  October,  1846,  a  Dond  to  the  plaintiffs,  who  were  Commissioners  under  the  In- 
come-tax Acts,  by  which  bond,  after  reciting  that  J.  L.  had  been  duly  appointed 
collector  of  the  duties  granted  by  those  acts  assessed  within  the  parish  of  M.,  and 
that  duplicates  of  the  assessments  had  been  delivered  to  J.  L.,  with  a  warrant  for 
collecting  the  same,  the  defendants  became  bound  for  the  payment  of  all  such  sums 
assessed  and  collected  for  the  year  ending  April,  1847,  or  to  be  assessed  and  col- 
lected in  such  parish  by  J.  L.  as  such  collector  as  aforesaid.  A  duplicate  of  the 
assessment  of  duties  under  schedule  (A)  of  stat  5  &  6  Vict  c.  35,  made  on  persons 
in  M.  for  three  years  ending  April,  1847,  had  been  delivered  to  J.  L.  by  the  plain- 
tiffs, together  with  a  warrant  for  collecting  the  same ;  but  no  such  duplicate  of 
assessments  under  schedule  (D,)  nor  warrant  for  collecting,  had  been  delivered  to 
J.  L.  On  the  14th  October,  1846,  J.  L.  died,  having  received  previously  some  of 
the  duties,  under  schedules  (A)  and  (D)  for  the  year  ending  April,  1847,  for  which 
he  had  given  the  usual  receipt  as  collector :  — 

Held,  that  the  defendants  were  not  liable  in  respect  of  the  duties  received  under 
schedule  (D),  as,  for  want  of  the  duplicate  and  warrant,  J.  L.  had  not  at  the  time  au- 
thority to  receive  the  same.    Kepp  v.  WxggtU,  365. 

See  Pleading,  4. 

SURETY  FOR  THE  PEACE. 
See  Partners. 

SURPLUSAGE. 
See  Pleading,  14 

SURRENDER. 
See  Pleading,  7. 

SURVIVORSHIP. 
See  Partnership,  3. 
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TESTATOR,    INSANITY  OF. 
Seo  Wiix,  3. 

THEOLOGICAL  DOCTRINES. 
See  Baptism. 

TIME. 
See  Surplusage. 

TRESPASS. 

1.  When  inaintainabk  against  a  Justice.]  Sections  1  and  2  of  11  &,  12  Vict  c.  44,  are 
to  be  read  together,  and  sect  2  applies  only  to  those  cases  where  the  act,  in  respect 
of  which  the  action  is  brought  against  the  justice,  is  itself  an  excess  of  jurisdic- 
tion. And  where  a  justice  convicted  the  plaintiff  in  a  penalty,  and  adjudged  it  should 
be  levied  by  distress  and  sale,  but  exceeded  his  jurisdiction  in  ordering  plaintiff,  in 
default  of  payment,  to  be  set  in  the  stocks,  which,  however,  was  never  done,  but 
penalty  was  levied  by  distress,  trespass  for  seizing  the  goods  was  held  not  within 
sect  2,  and  was  not  maintainable  by  reason  of  sect  1.    Barton  v.  Bricknell,  296. 

2.  By  public  Officers.]  A  messenger  of  the  Court  of  Bankruptcy,  who  takes  the 
goods  of  a  stranger,  though  in  the  bona  fide  belief  that  they  are  the  goods  of  the 
bankrupt,  which,  by  the  warrant  of  the  Court,  he  is  directed  to  take,  is  not  entitled 
to  the  protection  of  the  12  &  13  Vict  c.  106,  s.  107,  but  is  liable  to  an  action  of 
trespass,  without  there  being  any  demand  of  the  perusal  of  such  warrant  Monday 
y.  Stubbs,  392. 

3.  Mesne  Profits — Entry.']  A  party  having  mortgaged  his  premises  to  the  plaintiff 
in  1846,  and  being  allowed  to  remain  in  possession,  let  them  in  1848  to  the  defend- 
ant In  October,  1849,  the  plaintiff,  without  having  made  an  entry  on  the  premises, 
or  having  been  otherwise  in  possession,  brought  ejectment  against  the  defendant, 
who  gave  his  consent  to  a  Judge's  order  dated  the  31st  of  October.  The  order  di- 
rected proceedings  to  be  stayed  till  the  15th  of  November  then  next,  the  tenant  in 
possession  undertaking  on  that  day  to  give  up  possession  to  the  plaintiff,  and  that  in 
default  the  plaintiff  Bhould  be  at  liberty  to  sign  final  judgment  and  issue  execution 
against  the  tenant  for  the  costs  of  such  judgment,  execution,  writ  of  possession, 
costs  of  levy,  &c.  On  the  15th  of  November  the  plaintiff  first  entered  into  pos- 
session of  the  premises,  and  brought  an  action  for  mesne  profits  accrued  between 
November,  1848,  and  the  15th  of  November,  1849:  — 

Held,  that  the  plaintiff,  not  having  been  in  possession  of  the  premises  prior  to  the  15th 
of  November,  could  not  maintain  the  action,  his  entry  on  that  day  not  having  rela- 
tion back  to  his  title  as  mortgage ;  and  that  the  Judge's  order  made  no  difference  in 
the  case. 

The  doctrine  of  entry  by  relation  applies  to  the  case  of  disseizor  and  disseizee  only. 
Litchfield  v.  Ready,  460. 

USURY. 
See  Pleasing,  15. 

UTTERING  AND  PUTTING  OFF. 

See  COUNTERFEITING, 

VERDICT. 
See  Indictment,  5. 

WAGES. 
See  Seamen's    Wages. 

WARRANT. 
See  Trespass.     Borough  Rate.     Habeas  Corpus.. 

WARRANTY. 

Sale  with  all  Errors.]  The  defendant,  being  the  owner  of  a  ship,  inserted  the  follow- 
ing advertisement  in  the  Slapping  Gazette ;  "  The  fine  teak-built  bark  Intrepid,  A  1, 

61  • 
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2864  tons  register,  built  under  particular  inspection  at  Coringa,  in  1842,  of  the  best 
material,  shirts  without  ballast,  carries  a  good  cargo,  has  a  poop,  and  excellent 
height  between  decks,  and  is  well  adapted  for  a  passenger  ship;  length  91^ 
feet,  breadth  22  feet  8  inches,  depth  16  feet  8  inches ;  now  lying  at  the  St  Kathe- 
rine  Docks.  For  inventories  and  further  particulars  apply  to  J.  H.  Arnold,  3  Clem- 
ent's Lane,  Lombard  Street" 

The  plaintiff,  having  seen  the  ship,  entered  into  a  written  agreement  to  buy  her,  tf  as 
she  now  lays  in  the  St  Katherine  Docks,  agreeable  to  the  inventory  annexed." 
This  document  commenced  thus :  **  For  sale  by  private  contract  the  fine  teak-built 
bark  Intrepid,"  &c,  pursuing  the  terms  of  the  advertisement  down -to  the  words 
"  St  Eatherine  Docks."  Then  followed  this  statement :  "  Hull,  masts,  standing-  and 
running  rigging,  with  all  faults  as  they  now  lie."  Under  this  was  the  word  M  in- 
ventory," which  was  followed  by  a  list  of  the  ship's  stores  and  tackle ;  and  the  doc- 
ument concluded  with  these  words :  "  The  vessel  and  her  stores  to  be  taken  with  ail 
faults  as  they  now  lie,  without  any  allowance  for  deficiency  in  length,  height,  quan- 
tity, quality,  or  any  defect  or  error  whatever.  For  inventories  and  further  par- 
ticulars apply  to  J.  H.  Arnold,  3  Clement's  Lane,  Lombard  Street,  London.9' 

The  defendant  signed  his  name  to  this  inventory,  opposite  to  the  list  of  the  ship's 
stores.  The  vessel  proved  not  to  be  teak-built,  nor  of  class  A  1,  nor  adapted  for  a 
passenger  ship : — 

Held,  that  the  defendant  was  not  guilty  of  a  breach  of  warranty.  Taylor  v.  BuBen, 
472. 

WILL. 

1.  •Alteration  qf,\  The  deceased  duly  executed  her  will,  using  the  name  "  Higgins  " 
in  the  body  of  the  will  and  in  the  signature.  Subsequently  the  writer  of  the  win, 
by  her  directions,  erased  the  name  "  Higgins,"  and  substituted  that  of  "  Redding," 
and  the  deceased  re-signed  the  will,  using  the  name  "  Redding,"  but  there  was  no 
re-execution :  — 

Held,  that,  in  the  absence  of  intention  to  revoke,  the  will  was  entitled  to  probate  as 
orginally  executed.    In  the  (roods  of  Redding,  (ec.)  624. 

2.  Alterations.]  Where  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  are  made  in  the  margin  of  the  will,  near  the  alterations,  the  Court  will  de- 
cree probate  of  the  will  with  the  alterations,  without  requiring  any  affidavit  as  to 
the  time  when  the  alterations  were  made.     In  the  Goods  of  Wxngrove,  (ec.)  625. 

3.  Insanity  of  Testator,]  An  article,  pleading  a  declaration  of  an  attesting  witness 
that  the  testatrix  was  insane  in  March,  1850,  and  had  been  so  for  years,  the  will 
being  executed  in  May  of  the  same  year,  was  rejected  as  immaterial.  Yglesias  v. 
Dyke,  (ec)  626. 

4.  WUt  made  wider  a  Power,]  An  allegation,  propounding  a  will  and  codicil  alleged 
to  have  been  made  by  virtue  of  certain  powers  under  a  deed  of  settlement,  did  not 
plead  the  deed  of  settlement :  — 

Held,  that  the  deed  should  be  pleaded  as  an  exhibit    Este  v.  Este,  (ec.)  629. 

5.  Barnes  v.  Vincent,  5  Moo.  Pri.  C.  C.  201,  considered.  lb. 

6.  Signature  to.]  When  sufficiently  signed  at  the  ufoot  or  end,"  to  be  within  the  stat 
1  Vict  26,  s.  9.     Jermyn  v.  Bervey,  (ec.)  633.    In  the  Goods  of  Anderson,  (ec.)  634. 

WINDING-UP  ACT& 

1.  Provisional  Committee-man,  when  liable,]  A  provisional  committee-man  is  not 
liable,  as  a  contributory,  to  the  other  members  of  a  committee  for  his  proportion  of 
expenses  incurred  by  them,  unless  he  has  expressly  or  impliedly  authorized  them  to 
pledge  his  credit    Cottle,  ex  parte,  9. 

2.  Provisional  Committee-man,]  J.  U.  had  allowed  his  name  to  be  placed  upon  tho  list  of 
the  provisional  committee-men  of  a  proposed  railway,  but  had  never  in  any  manner 
acted  as  such  in  the  affairs  of  the  company.  The  managing  committee  apportioned 
100  shares  in  the  company  to  each  provisional  committee-man ;  and  the  secretary 
of  the  company  announced  this  by  letter  to  J.  UM  in  answer  to  which  he  wrote,  "I 
accept  the  100  shares  allotted  to  me ;"  writing  after  his  signature  "  P.  C,"  (Pro- 
visional Committee-man.)  A  few  days  afterwards  the  secretary  forwarded  to  J.  U.  a 
regular  letter  of  allotment  of  the  100  shares,  requiring  the  deposit  to  be  paid  into  one 
of  the  banks  therein  named,  on  or  before  a  certain  day,  "  or  this  allotment  will  be 
null  and  void."  J.  U.  never  took  any  notice  of  this,  and  never  paid  the  deposit  No 
complete  allotment  of  shares  was  ever  made,  no  act  of  Parliament  was  applied  for, 
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and  the  project  was  abandoned ;  but  preliminary  expenses  having  been  incurred, 
the  company  was  ordered  to  be  wound  up :  — 
Held,  that  J.  U.  was  a  contributory  in  respect  of  100  shares ;  and  that,  irrespective 
of  the  question  of  partnership,  the  effect  of  a  provisional  committee-man  accepting 
the  allotment  of  100  shares  was  an  implied  authority  to  his  co-committee-men  to 
pledge  his  credit  for  his  proportion  of  the  necessary  expenses  ill  preparing  to  launch 
the  conceip.    UpJUTs  Case,  13. 

3.  Semble,  this  company,  orassociation,  bad  advanced  to,  that  state  which  rendered  it 
a  proper  subject  of  an  order  under  the  Windingmp  Acts.  lb, 

4.  Staying  Proceedings.]  When  a  Judge's  order  is  made  under  the  Joint-stock  Com- 
panies Winding-up  Act,  11  &  12  Vict  c.  45,  to  stay  proceedings  until  after  the 

Slaintiff  shall  have  "  made  or  exhibited  proof"  of  his  debt  or  demand  before  the 
[aster  in  Chancery ;  on  allowance  of  that  proof  by  .the  Master  in  Chancery,  the 
power  of  the  Judge  to  stay  proceedings  ig  at  an  end.    Prescott  v.  Hadow,  487. 

5.  Quart,  whether  for  this  purpose  allowance  of  proof,  or  any  other  act,  is  necessary 
to  be  done  by  the  Master  in  Chancery.  lb. 

WITNESS. 

Right  to  Compensation.]  A  party  served  with  a  subpoena  in  a  civil  action,  receiving  a 
sum  of  money  therewith,  and  making  no  further  demand,  may  maintain  an  action 
against  the  party  on  whose  behalf  he  has  been  subpoenaed,  for  additional  expenses 
incurred  by  him  in  attending  the  trial,  but  not  for  loss  of  time.  Pell  v.  Datdmey, 
450. 

See  Evidence,  5. 
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